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reference — Meaning 
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struction Board Act (47 of 1969), S. 28 
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demurrage after giving credit for sale 
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Trusts Act- (30 of 1951), Section 5 — 
Order of Registrar under 
that Mosque in question not a public 
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fore setting aside order (Case law dis- 


cussed (Apr) 109B 
——S. 86 (3) — See Ibid, S. 56B 

(Apr) 109B 
Bombay Rents. Hotel and Lodging 
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S. 115 (c) — See Hindu Mariage 
Act (1955), S. 24 
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Act, (24 of 1961), S. 78 (1), (2), (3) and 
(4) — Power / of Registrar to appoint 


Committee and to terminate appoint- i 
ment — Whether absolute (Jul) 222 
Copyright Act (14 of 1957), Ss. 2 (c), 


2 (£), 2 (h), 2 (y), 13 (4) — Cine artiste’s 
work in a film — It is not protected by 


tke Act (Jan) 17 

-——S. 2 (f) — See Ibid, S., 2 (c) 
* (Jan) 17 

-—S. 2 (h) — See Ibid, S, 2 (c) 
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——S. 20 (1) — See Ibid, S, 24 (1) 
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—Ss. 24 (1), 19, 20 (1) — Revisional 
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sioner — Property mistakenly described 
in sale deed executed by Managing Offi- 
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sez aside the sale deed (Apr) 143 
Divorce Act (4 of 1869), S. 36 — See 
-Hindu Marriage Act (1955), S. 24 
; (May) 173A 
EDUCATION 
—Poona University Act (23 of 1974), 
Ss 2 (82). and 3 — Writ petition. chal- 
lenging competence of teacher of affi- 
liated college, to continue as member of 





certain University bodies — Necessary 
parties — Impleading of (Aug) 230A 

S. 3 — See Ibid, S. 2 (82) 
(Aug) 230A 


—S, 29 (3) and (2) (ii) — Person elect- 
electoral . 


ed to Board of Studies from 
college of Heads of Department — Does 
not jose membership of Board merely 
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Department (Aug) 230D 
—Poona University Hand Book (1972), 
Statute 88-H (4). (viii) (a) and (b) 
read with Nota .bene (as existing on 
20-10-1973) — Age of retirement of tea- 
cher — Nota ‘bene is applicable to cl. (b) 
and not to cl. (d) (Aug) 230B 
——Statute 88A — Teacher entitled to 
impart instructions to ‘Diploma in Lab- 
our Laws and Labour Welfare’ but not 
holding requisite qualifications of Post- 
graduate Teacher — Does not become 
Post-graduate Teacher (Aug) 230C 
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Electricity Act (9 of 1910), S. 24 — 
Power to disconnect electric supply — 
Charge for energy due — Meaning’ of 
(Oct) 280 
Evidence Act (1 of 1872), S. 85 — Au- 
thentication of power of attorney — 
Authentication must be clear specific 
and decisive — Presumption as to au- 
thentication under S. 85 (Juny 202 
Factories Act (63 of 1948), S. 46 read 
with Rule 85 (2) — Subsidised staff can- 
teen conducted by a contractor — He 
must obtain a licence as required by 
S. 394 (1) (e) (i) of Bombay Municipal 
Corporation Act (Jun} 198B 
Guardians and Wards Act (8 of: 1890), 
S. 4 (2) — Definition of “guardian” — 
Scope (May) 1568 
——Ss. 4 (2) and 25 — Application under 
S. 25 — Who can make, AIR 1971 All 
260, Dissented from (May) 156G 
——Ss. 7 and 19 — Guardian of minor 
whose father is living — Appointment 
of — Duty of court (May) 156A 
——S. 7 — Bombay High Court Rules 
framed under the Act, R, 4 — Applica- 
bility (May) 156B 
-——S. 11 — Proceedings under the Act 
— Procedure to be followed — Evidence 
by affidavits — Permissibility 
' (May) 156C 
——S. 19 —. See S. 7 (May) 156A 
~—§. 25 — See also Ibid, S. 4 (2) 
, (May) 156G 
——S, 25 — Application under — Con- 
ditions to be satisfled (May): 156D 
HIGH COURT RULES AND ORDERS 


Poona University Act 


—Bombay High Court Rules, R. 4 — 
See Guardians and Wards Act (1890), 
S. 7 (May) 156B 





Hindu Adoptions and Maintenance Act 
(78 of 1956), Ss. 12 and 13 — Death of a 
Hindu, after Hindu Succession Act, 1956 
came’ into force, leaving behind widow. 
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Hindu ‘Adoptions and Maintenance 
Act (contd.) i 

— Adoption 

after adoption — Validity 


——S. 13 — See Ibid, S. 12 


by widow — Alienzion 
(Jun) 181B 
(Jun) BIB 


Hindu Marriage Act (25 of 1955), S 24 
— See also 
(1) Ibid, S. 28 (May) ¥F73C 


(2) Letters Patent (Cal), Cl. 15 


p (May) 173D 
mS. 24 — Quantum of maintenance 
pendente lite — Rule under Section 36, 


Divorce Act (1869) that wife camnot 
claim more than one-fifth of net in- 
come of husband is not applicablz — 
AIR 1958 Raj 322 and AIR 1969 Orissa 
12 and AIR 1965 Him Pra 12, Dissemted 





from (May) T73A 
S 24 — Quantum of maintenance — 
Fixing of — Relevant factors 


i (May) ¥73B 
——S, 24 — Maintenance pendente lite 
and for litigation expenses (Sep) 54A 
——S, 24 — Application under — Re- 
fusal on ground that non-applicant is 
not possessed of sufficient means —~ 
Revision against (Sep) 264B 
——S, 24 — Litigation expenses — Pay- 
ment of -—— Income of applicant and in- 
come of respondent — Relevant factors 
for determining both amount of main- 
tenance as well as amount of expe ses 
of proceeding a as (Sep) 264C 
——Ss, 28 and 24 — Interlocutory c-der 
under S. 24 on notice of metion -~ C-der 
neither being a decree nor order under 
S. 25 or 26 is not appealable — High 
Court can under Article 226 or 22% of 


Constitution or S. 115 of Civil P C. 
interfere (May) 173C 
Hindu Succession Act (30 of 1956), 


S. 1 — Succession opens at time of c2ath 
of the person whose estate is in question 
— It is governed by the law in frce 





at that time (May) F/6A 
S. 3 (1) (i) — See Ibid, S. 8 (æ 

i : (May) I76B 
———-S, 4, Sch, Class I — See Ibid, 3ec- 
tion 8 (a) (May) :76B 
——S. 8 (a) read with Ss. 3 (i) (j) amd 4, 
Schedule Class I — “Son; daughter — 
Daughter of a predeceased daughter” 


— Mlegitimate son or daughter is not 
included and hence they cannot inroke 
rules of succession in S, 8 (a) 
(May) 176B 
——S. 14 — “Acquired” — Sale of oro- 
- perty by widow prior to Act — Aliena- 
tion declared as not binding on phin- 
tiffs (reversioners) — Repurchase of >ro~ 
perty by widow after the Act — Erect, 
AIR 1963 Orissa 167 Dissented from 
(Jan) 1A 


Hindu Succession Act (contd) 

——S, 14 (2) — Applicability — Applies 
only where property is acquired under 
decree or other instrument — That the 
terms of decree prescribe restricted 
estate is not enough (Jan) 1B 


HOUSES AND RENTS 


—Bombay Rents, Hotel 
House Rates Control Act (57 of 1947), 
Ss. 5 (8), 23A, 24 (1), Explanation to 
S. 24 — Suit for injunction restraining 
parking of car by tenant in the com- 
pound of the building — Maintainabi- 
lity (Feb) 49 
——S, 13 — Suit for eviction — Cannot 
be filed without first terminating con- 
tractua] tenancy by notice under S. 111 
of T. P. Act. (Apr) 121 
——S, 13 (1) (ay and (b) read with S-5 
(3) — Purchase of property in occupa- 
tion of tenant — Breach of S. 13 (1) (a) 
and (b) committed prior to purchase — 
Purchaser cannot maintain suit for 
Possession on ground of such breach 
$ (Sep) 269 
——S. 13 (2) Second part — Framing 
of issues — There is no statutory obliga- 
tion to frame issue covering provisions 
of S, 13 (2) Second part, (1976) 78 Bom 
LR 454, Overruled (Mar) 74 
—-S. 15 (1) Proviso — Notification 
‘D/- 24-9-1948 — Statutory tenancy in 
business premises — It is covered by 
notification and is transferable 
(Mar) 89A 
——S. 15 (1) — Tenant constructing 
shed after getting permission — Pro- 
ceeding for eviction on ground of sub- 
letting (Nov) 291 
—S. 23A — See Ibid, S. 5 (8) 
(Feb) 49 
—S, 24 (1) Expln. — See Ibid, S. 5 (8) 
(Feb) 49 
—C. P. and Berar Letting of Houses and 
Rent Control] Order (1949), Cl. 2 (3) — 
House — Meaning of — Open plot whe- 
ther house (Mar) 95E 
-——Cl, 13 — See Civil P. C. (1908), S. 11 
(Dec) 305 


and Lodging 





Imports (Control) Order (1955), Cl. 3 (1) 
— See Customs Act (1962), S. 111 (d) 
(Apr) 130A 
Interpretation of Statutes —— Fiscal 
Statutes —- See Bombay Motor Vehicles 
Rules (1959), R. 292 (iii) (Jun) 206 
——Punctuations — See Hindu Marriage 
Act (1955), S. 24 (Sep) 264C 
——Preamble — Use of (Jun) 190B 
Land Acquisition Act (1-of 1894), S. 30 
— Apportionment of compensation — 
Dispute between owners of land and 
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Land Acquisition Act (contd.) 
permanent tenants/permanent licensees 
(Jan) 31 
Letters Patent, Cl. 15 (Bom) — Order 
fixing interim maintenance under S. 24 
of Hindu Marriage Act, 1955 whether 
amounts to judgment (Quaere) 

(May) 173D 
Limitation Act (36 of 1963), S. 4 Ex- 
planation — ‘When the Court is closed’ 
-— Court unable to accept money under 
O. 21, R. 89 Civil P, C. on account of 
strike of staff — Case falls within Ex- 
planation 
-—S, 12 (2) —- Interpretation of — 
Exclusion of period elapsing between 
pronouncement of judgment and sign- 
ing of decree — Permissibility (Feb) 33 
-—Art. 118 — See Bombay Port Trust 
Act (6 of 1879), S. 67A (Jan) 12 
Madhya Pradesh Public Trusts Act (30 
of 1951, S. 5 — See Bombay Public 
Trusts Act (1950), S. 56B (Apr) 109B 
Maharashtra Agricultural Lands (Ceiling 

on Holdings) Act (27 of 1961) 

See under Tenancy Laws, 
Maharashtra Agricultural Produce Mar- 
keting (Regulation) Act (20 of 1964), 
S. 2 (1) @) — Trader — Who is 

(Feb) 8A 
=——S, & (1) — Word ‘Process’ — Mean- 
ing of 

(Feb) 38D 
-——S. ĉ (1) — Agricultural produce — 
Sugar and not Khandsari sugar is agri- 
cultural produce (Feb) 38E 
-——S. 6 (1) (b) —. Applicability — Sec- 
tion is attracted only when a person 
operates as a trader ` (Feb) 38C 


——_S, 6 (2) — Exemption under — Pur-. 


chases made for personal consumption 
(Feb) 38B 
Maharashtra Co-operative Societies Act 
(24 of 1961) 
See under Co-operative Societies, 


Maharashtra Debt Relief Act (3 of am 
See under Debt Laws. 
- Maharashtra Municipalities Act 
1965) 
See under Municipalities, 
Mahommedan Law — Custody of minor 
—— Who is entitled to (May) 156F 


MUNICIPALITIES 


Bombay Municipal Boroughs Act (18 
of 1925), S. 85 — Maharashtra Munici- 
palities Act (40 of 1965), S. 125 — Open 
plot let out for building purposes —- 
Tenant constructing structure — Tax 
primarily leviable on tenant or occupier 
and not on owner of site (Apr) 125B 


(40 of 


(Jan) 14- 


Municipalities -— Bombay Municipal 
Boroughs Act (contd.) 
—-—Ss, 110, 111 — Suit for declaring 
levy of taxes on suit property as illegal 
— Jurisdiction of Civil Court 
(Apr) 125A 
——S. 111 — See Ibid, S. 110 
(Apr) 1254 
—Bombay Municipal Corporation Act (3 
of 1888), S. 146 (2) (c) read with S. 3 
(gg) — Determination of rateable value 
of land — Unauthorized structures on 
land — Whether value of such struc- 
tures can be included (Jan) 10 
——Ss. 297 to 301 — Validity — Not 
ultra vires Art, 19 (1) (£) or 31 of the. 
Tonstitution (Dec) 311B 
——S, 298 — See Ibid, S. 297 
(Dec) 311B 
——Ss. 298 (2) and (3), 299, 301 (1) and 
{2) — Sections are ultra vires Article 14 
of the Constitution and are void 
(Dec) 311A 
——S. 299 — See Ibid, S, 297 
(Dec) 311B 
298 (2) & (3) 
(Dec) 311A 
——S, 300 — See Ibid, S. 297 
(Dec) 311B 
297 
(Dec) 311B 


-—S, 299 — See Ibid, S, 


——S, 301 — See Ibid, S. 


' —S. 301 (1) & (2) — See Ibid, S. 298 


2) & (8) (Dec) 311A 
——S. 394 (1) (e (i) — See also Fac- 
tories Act (1948), S, 46 (Jun) 198B 
——S, 394 (1) (e) (i) — Expression . 
“keeping of an eating house or a cater- 
‘ng establishment” in Schedule M — 
Meaning of (Jun) 198A 


—City of -Nagpur Corporation Act (2 of 
1950), S. 237 — Prevention of Food 
adulteration Act (37 of 1954), Ss. 23, 
£4, 25 — Corporation bye-laws do not 
stand repealed by the Rules made under 
the Central Act (37 of 1954) — No re- 
Eugnancy between the two Acts, AIR 
1960 Cal 388, Dissented from 

(Jun) 190A 
—Maharashtra Municipalities Act (40 of 
1965), S. 125 — See Municipalities — 
aes oo Boroughs Act (18 of 
1925), S (Apr) 125B 





PANCHAYATS 


—Bombay Village Panchayats Act (3 of 
1959), S. 41 (1) — Suspending a sar- 
panch or upsarpanch — Collector ought 
to use discretion judicially (Oct) .285 
—Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act (5 of 1962), S. 27 (1) 
(2) — District Judge not specially ap- 
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Panchayats -— Maharashtra Zilla Pari- 

shads & Panchayat Samitis Act (contd.) 
pointed cannot enquire into and diszose 
of election petitions (Oct) 288 


Partition Act (4 of 1893), S. 3 — Appli- 


cation under — Time limit for ma=ing 
- application. AIR 1925 Mad 1234, Dis- 
sent (Feb 41 


_ Poona University Act (23 of ae) - 


See under Education. 
Poona University Hand Book (1972) 
See under Education.’ 
Powers of Attorney Act (7 of 1£82), 
S. 1 — See Evidence Act (1872), S 85 
(Jun) 202 
Precedents — Observations of Co-crdi- 
nate Bench not a part of ratio decidsndi 
would be obiter dicta and not bindng 
(Apr) BOB 
PETAN Small Cause Courts Act ae 


of 1882), S. 50 —- See also Ibid, S. 
(Mar) otk 

——S. 50 — Defective warrant — “lust 

be set aside as a whole (Mar) 81C 


~——Ss, 53, 50, 57, 58, 60 — ‘Rent — 
Does not mean licence fee or compensa- 
tion but payment made by tenan- to 
landlord for property demised to him 
(Mar) 81A 
——S,. 53 — Distress for arrears of rent 
— When can be levied (Mar) 81B 
——S. 53, Third Sch. Form A — Whe- 
ther substitution of “rent” by “com>en- 
sation” in affidavit filed in support of 
distress warrant per se invalidates war- 
rant in question —- (Quaere) (Mar) 81D 
——§. 57 — See Ibid, S. 53 (Mar) 81A 


o——S. 58 — See Ibid, S, 53 (Mar) 81A 


——S. 60 — See Ibid, S. 53 (Mar) 81A 
—-Sch. 3, Form 'A — See Ibid, £. 53 
-~ (Mar) 81D 
Presidency Towns Insolvency Act B of 
1909), Ss. 13 (8) and 92 — Leave to with- 
draw petition on settlement between 
creditor and debtor — Another creditor 
applying for substitution — Procedure. 
Insolvency. Petn, No. 102 of 1975, D/- 
7-12-1976 (Bom) Dissented from 
(Ja) 5 
—S. 17 — Leave of Court — Sut in 
ejectment against insolvent and/or offi- 
cial assignee — Granting of leave iz not 
a mere question of formality (Mar 89B 
——~S. 92 — See Ibid, S. 13 (8) 
(Jen) 5 
Prevention of Food Adulteration Act 
(37 of 1954), S. 23 — See Municipalities — 
City of Nagpur Corporation Act (1950), 
S. 237 (Jun) 190A 
1979 (Bom.)} Indexes 1 (2) (4 pp. 


Prevention of Food |, Adulteration Act 
(contd.) 

—S. 24 — See Municipalities — City 

of Nagpur Corporation Act (1950), Sec- 

tion 237 (Jun) 190A 

——S, 25 — See Municipalities — City 


of Nagpur Corporation Act (1950), Sec- 
tion 237 (Jun) 190A 
Protection of Civil Rights Act (22 of 


1955), S..12 — Scheduled caste — Bud- 
dhist cannot be tr2ated as member of 
Scheduled caste (Oct) 282 
Registration Act (16 of 1908), S. 17 (1) 
(b) — Award — Landlord desirous of 
constructing new building by demolish- 
ing old — Award merely recognising 
existing right of tenant to obtain flat 
of same area — Not creating any right, 
title or interest to or in immovable pro- 
perty — S. 17 (1) (b) not attracted 
(May) 152 
Specific Relief Act (47 of 1963), S. 12 
— Suit for specific performance of 
whole contract’ — Suit framed accord- 
ingly — Plaintiff cannot seek decree for 
part only. (Jun) 208B_ 
——S. 20 — Suit for specific perfor- 
mance of contract — Absence of aver- 
ment in plaint about willingness to per- 
form his part — Suit has to be dismis~- 


sed (Jun) 208 
——S. 38 (3) — Sea Houses and Rents 
— Bombay Rents, Hotel and Lodging - 


House Rates Control Act (1947),--S. 5 
(8) (Feb) 49 
STAMP DUTY 
—Bombay Stamp Act (60 of 1958), Arti- 
cles 36 (b) and 36 (c) — Instrument of 
lease for money advanced — Rent not 
reserved — Held stamp duty- was levi- 
able not under Art: 36 (ce) but under 
Art. 36 (b) ~ ~ (Apr) 140 


State Bank of India Act (23 of 1955), 
S. 3 — See Constitution of India Art. 12 


: (Aug) 250A 
—S. 3 — See Constitution of India, 
Art. 298 (Aug) 250B 
—S. 17 — See Constitution of India, 
Art. 12 (Aug) 250A 
—S5. 18 — See Constitution of India, 
Art. 12 (Aug) 250A 


State Bank of India (Subsidiary Banks) 
Act (38 of 1959),.S. 4 — See Constitu- 
tion of India Art. 12 (Aug) 250A 
S. 36 — See Constitution of India, 








Art, 12 (Aug) 250A 
S. 45 — See Constitution of India, 
Art, 12 (Aug) 250A 


TENANCY LAWS 


—Bombay Tenancy and Agricultural 


. Lands Act (67 of 1948), Ss. 32 (1B), 40 — 


Restoration of possession =- Tenancy 
. Ler + 
ere 
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Tenancy Laws — Bombay Tenancy & 
Agricultural Lands Act (contd.) 
not subsisting at the time of death of 





tenant — Application by heirs for re- 

storation under S. 32 (1B) — Maintain- 

ability (Apr) 117 
S. 40 — See Ibid, S. 32 (1B) 

(Apr) 117 

——S. 88 (1) — Benefits of the Act — 

Availability i (Nov) 295 


——S. 88 (1) (a) (As amended by Act 13 
of 1956) —- Scope — Section as amended 
exempts lands owned by Government 
as well as leased out by Government 
(Aug) 247 (FB) 
——S. 88B — Application for registration 
of Trust under Bombay Public ‘Trusts 
Act made in 1956 but registered in 1959 
— Trust cannot get exemption under 
S. 88B (Jul) 218 
—Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) - Act (27 of 1961), 
S. 2 (11A) — See Ibid, S. 6 (Oct) 276 
——Ss. 6, 2 (11A) — Unborn but con- 
ceived child or child taking birth after 
eppointed day, not a member bf the 
family unit for the purposes of enlarg- 
ing ceiling area — 1975 Mah LJ 603 and 
1976 Mah LJ 666 and AIR 1977 Bom 83 
Held no longer good law in view of Mah. 
Amer.dment Act 21 of 1975 (Oct) 276 


Torts — Trespass — Parking of car 
by tenant in compound of the building— 


See Houses and Rents — Bombay Rents. 


Hotel and Lodging House- Rates Control 
Act (57 of 1947), S. 5 (8) (Feb) 49 
Trade and Merchandise Marks Act (43 
of 1958), S. 27 (1) — See Ibid, S. 105 


(Nov) 302 
—Ss, 105 and 27 (1) — Jurisdiction of 


civil courts — Enforcement of agreement 


Trade and Merchandise Marks Act 
(contd.) 
fer use of unregistered trade mark — 
Is not within purview of S. 105 — Sec- 
tion 27 (1) has no relevancy in deciding 
question cf forum — Hence civil suit is 
not barred (Nov) 302 
Transfer of Property Act (4 of 1882), 
S. 69A — Powers of receiver —- Receiver 
has no power: to give out mortgaged 
property on leave and license basis 
(Mar) 66 


——S. 106 — A, tenant of B — Tenancy 


‘commencing on ist Jan--— Subsequent 


sale by B to C on 25th June — Held 
such purchase not relevant for determ- 
ining tenancy year — The tenancy 
would continue even after purchase — 
Notice expiring by the end of the year 
would mot be bad (Mad) 95A 
——S. 111 — See Ibid, S. 113 (Feb) 44 
——S. 112 — See Ibid, S. 113 (Feb) 44 
——Ss. 118, 111 and 112 — Notice io 
quit — Acceptance of rent after in- 
stitution of suit for ejectment — 
If amounts to waiver of notice AIR 1926 


Cal 763, Dissented from (Feb) 44 
——S. 113 — Waiver of notice, what 
amounts to — There cannot be any 


waiver of a notice simply because the 
tenant had paid the rent for a period 
before the expiry of the tenancy 

(Mar) 95 B 
——S,. 113 — Waiver of notice terminat- 
ing tenancy — What constitutes — Pay- 
ment of rent during pendency of suit 


(Mar) 95D 
Words and Phrases — Operates as a 
trader — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act 
(1964), S. 6 (1) (b) (Feb) 38C 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 
R ETC. IN AIR 1979 BOMBAY 


Diss. -— Dissented from in; Over. 
AIR 1939 Nag 50 (FB) — Diss. AIR 1979 
Gauhati 27 (Mar), 


AIR 1949 Nag 108 — Diss. AIR 1979 
Orissa 64 (Apr). 

AIR 1956 Bom 421 — Diss. AIR 1979 
Kent 21B (Feb). 

AIR 1958 Bom 8 — Over. by AIR 1969 
Guj 169, AIR 1979 Guj 50 (Apr) 

AIR 1960 Bom 387 — Diss. AIR 1979 


Medh Pra 21 (FB) (Feb). 


AIR 1962 Bom 241 (FB) — Diss. AIR 
1979. Madh Pra 76A (May) 
(1965) 67 Bom LR 291 — Diss. AIR 


— 1979 Guj 129 (FB) (Jul) 


—Overruled in; ReVers — Reversed in. 


(1968) Appeal] No. 534 of 1960, D/- 11-7- 
1968 (Bom) — Revers. AIR 1979 SC 


1339 (Aug.} 
(1968) F. A. Nos. 488 of 1961 and 245 
of 1962, D/- 10-9-1968 (Bom) — 


Revers. AIR 1979 SC 720 (Apr). 

(1968) L.P.A No. 117 of 1968, D/- 7-9- 
1968 (Bom) — Revers. AIR 1979 SC 
653 (Apr). 

(1968) S.C.A. No. 426 of 1966, D/- 25-7- 
1968 (Bom) — Revers. AIR 1979 SC 
1309A (Aug). - 

(1968), Spl. Civil Appln. No. 1080 of 
1965,. D/- 11-11-1968 (Bom) — Re- 
vers. AIR 1979 SC 1121 (July). 





List of cases Overruled, 


(1969) 71 Bom LR 284 — Diss. 
1979 Guj 149A (FB) (Aug). 


AIR 


AIR 1970 Bom 278 — Diss. AIR -979 
Madh Pra 21 (FB) (Feb). : 
(1971) Cri Appeal No. 1329 of W971 


(Bom) Revers, AIR 1979 SC 19-9B, 
C, D (Dec). 

(1971) SCA No. 444 of 1968 and Misc. 
Petn, No. 330 of 1971, D/- 12-10- 
1971 (Bom) — Revers, AIR 1979 SC 
1098 (Jun), . 

(1972) Criminal Appeal No. 1347 of 
1970, D/- 4-8-1972 (Bom) — Revers. 
AIR 1979 SC 1191A, B (July). 

(1972) Criminal Appeal No. 1492 of 1970, 
D/- 2/4-12-1972 (Bom) — Revers. 
AIR 1979 SC 135A, B, C (Jan). 

. (1972), Cri. Revn. No. 701 of 1972, D/- 
30-11-1972 (Bom) — Revers. alR 
1979 SC 1825 (Nov). 

(1972) Revn. Appin: Nos. 111] and 112 


of 1965, D/- 19-4-1972 (Mah) ST Tri-' 


bunal — -Revers. AIR 1979 SC 1998 
(Jun). 

(1972) 85 LT.R. 83 (Bom) 
AIR 1979 SC 1441 (Sept). 

(1973) Cri. A. No, 222 of 1970, D/- %8- 
1973 (Bom) — Revers. AIR 1979 SC 
705 (Apr.) 

(1973) Cri. Appeal No. 681 of 1972, D/- 
9-1-1973 (Bom) — Revers. AIR 1379 
SC 1536B (Sept). 

(1973) Cri. Appin. No, 774 of 1972, D/- 
12-2-1973 (Bom) — Revers. ZIR 
1979 SC 564A (Mar). 


— Revers. 


: > (1974) Criminal Appeal No. 608 of 1£72, 


D/- 30-1-1974 (Bom) — Revers. 
. AIR 1979 SC 1179 (July). 

(1974) Order of Bombay High _ Court, 
D/- 25-6-1974 — Revers. AIR- 1279 
SC 1434 (Aug). 

(1975) Cr. A. Nos. 1005~.and 1006 of 
1973, D/- 6-8-1975 (Bom) — Revers. 
on facts AIR 1979 SC 826A (May). 


Reversed Etc, in A, I. R. 1979 Bombay 11 


(1975) Cri Appln. No. 1379 of 1975, D/- 
20-10-1975 (Bom) — Revers. AIR 
1979 SC 362A, B (Feb), . > 

(1975) 98 I. T. R. 50 (Bom) — Revers. 
AIR 1979 SC 1441 (Sept). 

1975 Lab IC 175: 76 Bom LR 552 — Cri- 
ticised and — Held no longer good 
law in view of AIR 1975 SC 1331. 
AIR 1979 Bom 250A (Aug). 

1975 Mah. LJ 603 — Held no longer 
good law in view of Maharashtra 
Amendment Act 21 of 1975. AIR 
1979 Bom 276. (Oct), 

(1976) Cri. App. Nos.- 154, 424, 151 and 
423 of 1971, D/- 27-7-1976 (Bom) — 
Revers. AIR 1979 SC 1537 (Sept). 

(1976) Criminal] Appeal No. 193 of 1974, 


D/- 13-10-1976 (Bom) — Revers. 
AIR 1979 SC 185 (Jan). 
(1976) Insolvency Petn. No. 102 of 


1975, D/ 17-12-1976 (Bom) — Diss. AIR 
1979 Bom 5 (Jan). 

(1976) SCA No. 4260 of 1976, D/- 21-10- 
1976 (Bom at Nag) — Revers, AIR 
1979 SC 1912 (Dec). 

(1976) 78 Bom LR 454 — Over. 
1979 Bom 74 (Mar). 

1976 Mah LJ 666 — Held no longer good 
law in. view of Maharashtra Amend- 
ment Act 21 of 1975. AIR 1979 Bom 
276 (Oct). 

(1977) SCA No. 1 of 1977, D/- 1-9-1977 

(Bom) — Revers. AJR 1979 SC 

1084A, B (June). 

1977 Bom 83 — Held no longer 
good law in view of Maharashtra 


AIR 


AIR 


Amendment Act 21 of 1975. AIR 
1979. Bom 276 (Oct). 

(1977) 79 Bom LR 633 (FB) — Diss. 
AIR 1979 Raj 98 (May) 

(1978) Cri. Appin. No. 15 of 1978, D/- 
5-6-1978 (Bom) — Revers. AIR 


1979 SC°-420A (Mar). 
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AIR 1979 BOMBAY 1 
VAIDYA, J. 


Bhagwan Dattatraya Budukh, Appellant 7. 
Vishwanath Pandharinath Joshi and othes, 
Respondents. 


Second Appeal No. 1607 of 1969, D/- 25- 
7-1978. ° 


(A) Hindu Succession Act (30 of 1956), 
S. 14 — “Acquired” — Sale of property by 
widow prior to Act — Alienation declared as 
not binding on plaintiffs (revisioners) — Bre: 
purchase of property by widow after the Act 
=- Effect. AIR 1963 Orissa 167 Dissented 
from. 


A widow who was in possession of the stit 
lands inherited by her from her husband sald 
them before coming into force of the Act. In 
a suit filed by the reversioners; the aliera- 
tion was declared as not binding on the x 
versioners. The widow repurchased the ` sait 
lands after coming into force of the Act aad 
then sold them. The subsequent sale by tae 
widow was challenged.in the present suit 3y 
the reversioners. : 


Held that notwithstanding the dec=e 
which ‘the paintiffs reversioners had obtained 
in the previous suit, the widow became tne 
absolute owner of the suit lands when she re 
purchased them. She conveyed her full tle 
to the alienee of the subsequent sale. Tae 
plaintiffs (reversioners) had no right as rever- 
sioners to challenge the subsequent sale : 
AIR 1970 Punj and Har 809 (FB), AIR 1978 
Guj 227, AIR 1965 Mad 497 and AIR 1977 


° (Against order of T. R. Kulkarni, Dist. J. 
Solapur in Civil Appeal No. 170 of 19686) 
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SC 1944 Relied on. AIR 1968 Orissa 167 Dis- 
sented from. (Paras 15, 24) 

Anno: AIR Manual (8rd Edn.), H. S. Act, - 
S. 14, N. 4-A. 


(B) Hindu Succession Act (30 of 1956), 
S. 14 (2) — Applicability — Applies only 
where property is acquired under decree or 
other instrument — That the terms of de- 
cree prescribe restricted estate is not enough. 

(Para 19) 

Anno: AIR Manual (3rd Edn.) H. S. Act, 

S. 14, N. 11. 


Cases Referred: Chronological ` Paras 
AIR 1977 SC 1944 22, 
AIR 1978 Guj 227 21 
AIR 1970 Punj & Har 309 (FB) 21 
AIR 1965 Mad 497 21 
AIR 1964 Punj 403 . 20 
AIR 1963 Orissa 167 23 
M. L. Dudhat, for Appellant; B. P. Apte, 


for Respondent No. 1. 
JUDGMENT:—.-The above second appeal 
raises an interesting point of law under Sec- 
tion 14 of the Hindu Succession Act and 
arises out of a suit for possession filed by res- 
pondent No. 1 Vishwanath Pandharinatb - 
Joshi. : 

2. The relevant facts may be briefly stat- 
ed as under :— 

3. One Mathurabai, the widow of Narhar 
Joshi, died on or about May 29, 1965. The 


- plaintiff Vishwanath and defendants Nos. 4 to 


6 are the nephews of her deceased ‘husband 
Narhar: The genealogy of the family, as set 
out by the learned District Judge in his judg- 
mènt, is as follows:— l 
(For Genealogy see next page) 

4. The suit lands were owned by Narhar. 
After his death, Mathurabai was in possession 
thereof. On November 19, 1945, she execut- 
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Died on dag of Shanker 
29.5.1966 Deshmukh 
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Dattatraya Kashi 


ed a sale-deed in respect of the suit lands i» 
favour of the father of defendant No. 2 in the 
present suit, Vasudeo Gopal Haveli. 


5. The plaintiff Vishwanath filed Civil 
Suit No. 324 of 1951 on October 17, 1951 ir 
she Court of the Joint Civil Judge, Junio: 
Division, Barsi, against the said Vasudec 
‘Gopal Haveli as defendant No. 1, Mathuraba- 
as defendant No. 2 and the present defen 
dants Nos. 4, 5 and 6, Bhau, Rangnath anc 
Ambadas, his brothers, as defendants Nos. 3. 
4 and 5. The suit ended in a decree declar- 
ing that the sale-deed executed by Mathura- 
bai was not binding on the reversioners, the 
plaintiff and defendants 3 to 5 in that suit 
The certified copy of the judgment datec. 
December 19, 1952 in that case is producec 
at Ex. 102 and the certified copy of the de- 
cree is produced at Ex. 108. 

6. On May 22, 1965, Mathurabai repur- 
chased the suit lands from the present deten-' 
dant. No. 2 and on May 28, 1965, almost or 
the date of her death, she sold them to defen- 
dant No. 1, the appellant in the above seconc 
appeal, Bhagwan Dattatraya Budukh for 
Rs. 3,000/-. 


` 7. The sale in favour of defendant No. I 
‘was challenged in the present suit by Vish- 
wanath,. who claimed to be the nearest rever- 
sioner, on behalf of himself and the other rever- 
sioners, defendants Nos. 4, 5 and 6, contend- 
ing that the decision in Civil Suit No. $24 of 
1951 was binding on Mathurabai and defen- 
dant No. 2; and hence the re-sale in favour 
of Mathurabai and the sale in favour of de 
fendant No. 1 Bhagwan were not binding on 
the reversioners, as defendant No. 2 had only 
e life estate in the property which was re- 
purchased by Mathurabai and sold to Bhag- 
wan. : 

8. The suit was resisted by defendant 
No. 1, contending, inter alia, that by virtue 
of Section 14 of the Hindu Succession Act, 
after the re-purchase Mathurabai became the 
full owner of the suit lands acquired under 
the re-purchase; and hence the plaintiff or 
defendants Nos.. 4 to 6 had no right to chal- 


“preted to mean ‘the state of owning’. 


'p. 827, 18th Edition). 
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lenge the subsequent sale-deed dated May’ i 
28, 1965 on the ground that their tights to 
succeed were secured by the decree in Civi- 
Suit No. 824 of 1951. 


9. The learned Joint Civil Judge, Junior 
Division, Barsi, by his judgment and. decree, 
dated January, 11, 1968, dismissed the plain- 
tiffs suit with costs overruling all the points 
which were raised on behalf of the plaintiff, 
as he was of the view that Mathurabai, when 
she regained the suit lands from the present 
defendant No. 2 on May 22, 1965, became a 
full owner under Section 14 of the Hindu 


Succession Act, observing in paragraph 14 of 


his judgment as under :— 


“14. Issue No. 4.— This brings us to com 
sider whether Mathurabai had become the 
absolute owner of the property after the 
22nd May 1965. I am inclined to hold that 
she had become the absolute owner by virtue 
of Section 14 of the Hindu Succession Act. 
Mathurabai held a life-estate in the suit fields 
in 1945, which interest she had alienated to 
Shri Haveli, but when she repurchased it on 
the 22nd May 1965, that life interest enlarges 
itself into absolute estate by virtue of Sec- 
tion 14 of the Hindu Succession Act. The 
word ‘possessed’ in Section 14 is now inter 
Jt is 
held that the possession contemplated is not 
actual physical possession only but may be 
possession in law, (vide Mulla’s Hindu Law 
In a recent case, the 
Supreme Ccurt has held that a share of a 
widow declared by a preliminary decree in a 
partition suit is also a share ‘possessed’ by 
her. In view of this position, I find that 
Mathurabai who. had regained the property 
from Shri Haveli on the 22nd May 1965 had 
been full and absolute owner of it since that 
date.” ` « 


10.. The above judgment and decree of 
the learned Joint Civil Judge were set aside 
in an appeal before the District Judge, Shola- 
pur, by his judgment dated September 27, 
1969. The learned District Judge was of the 
view that the judgment in Civil Suit No. 824 
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of 1951 bound not only Mathurabai but also 
defendants Nos. 1- and 2 in the present sut 
and as Mathurabai’ had transferred only a 
limited interest to defendant No. 2's. father, 
she could not re-purchase any interest higher 
than the limited interest or confer on defec- 
dant Na. 1 absolute ownership. 


-ll. -According to the learned Distriet 
Judge, the judgment in Civil Suit No. 324 cf 
1951 was res judicata between the plaintif 
and ‘his brothers on the one side and tke 
widow and other representatives on the other 
side. He reversed the finding of the learned 
Joint Civil Judge on the point under Sez- 
tion 14 of the Hindu Succession Act, observ- 
ing as under :—~ 


“At the outset, it must be borne in mind 
that as a necessary consequence of the dz- 
cree in Civil Suit No. 324 of 1951, what was 
left with Vasudeo Haveli was only the right 
to enjoy the suit property till the lifetime 
of Mathurabai. In these circumstances, Də- 
fendant No. 2, as a legal representative of 
Vasudeo Haveli, was not competent to trans- 
fer anything more than that what his fatler 
possessed. It is the cardinal principle of law 
that nobody can give what one does not pos- 
sess. Thus, by the sale-deed at exhibit 1[4 
Defendant No. 2 only transferred the rigat 
to enjoy the. suit property till the lifetime f 
Mathurabai. Thus, what Mathurabai acqui- 
ed under the sale-deed was only the right -0 
enjoy the property till her lifetime. I an 
unable to hold that anything beyond this was 
acquired by Mathurabai under this sale-deed. 
I am unable to follow the reasoning of the 
trial Court when it observes that after the 
transfer in favour of Mathurabai, the decree 
in Civil Suit No. 324 of 1951 became aub- 
matically nullified. If there is any magic in 
the transfer of the life estate back into the 
hands of a widow even after an alienation 
was held to. be not binding on the rever- 
sionary estate, there would be no sanctity in 
the solemn declaration given by a Court f 
law. This would be the easiest way for all 
the alienees to get rid of the invalid transfers 
by transferring back the properties in favoar 
of the limited owner. Mathurabai, when she 
purchased the property was a perfect stranger 
to the estate and she had purchased the right 
to, enjoy the property till the widow’s life- 
time, like any other person in the world. Only 
because the purchaser in this case happens to 
be the same widow, no magic would enter 
into the transaction so as to nullify the solemn 
decree passed by competent Court, and trats- 
form the life estate into an absolute estate. I 
am, therefore, unable to hold that only te- 
cause the property was purchased by Mathu- 
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rabai from Defendant No. 2, Mathurabai can 
claim the benefit of Section 14 (1) of the 
Hindu Succession Act. In fact, Mathurabai 
was not possessed of the property as a Hindu 


` widow, as she had already transferred it in 


favour of Vasudeo Haveli, who was in actual 
possession as an owner. It was not within 
the power of Mathurabai to annul the transac- 
tion as she had executed a full-fledged sale- 
deed in favour of Vasudeo Haveli. If; there- 
after, she again purchased the property from 
Defendant No. 2, it was not in her capacity 
as a Hindu widow but in her personal capa- 
city. Furthermore, what she purchased was 
not the Hindu widow’s estate, but the right 
to enjoy the suit property till the lifetime 
of Narhari’s widow Mathurabai: I fail to 
understand what the trial Court means by 
saying that by repurchasing the property on 
the 22nd May 1965, Mathurabai again be- 
came the owner of the property and hence, — 
the decree in Civil Suit No. 324 of 1951 had 

become ineffective.” 


12. The error in the reasoning of the 
learned District Judge could have been avoid- 
ed if he had only looked at Section 14 of the 
Hindu Succession Act carefully. Section 14 
is as under :— 

“14. (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not 
as a limited owner. 


Explanation— In this sub-section, ‘pro- 
perty’ includes both movable and immovable 
property acquired by a female Hindu by in- 
heritance or devise, or at a partition, or in 
lieu of maintenance or arrears of maintenance 
or by gift from any person, whether a relative 
or not, before, at or after her marriage, or 
by her own skill or exertion, or by purchase 
or by prescription, or in any other manner 
whatsoever, and also any such property held 
by her as "stridhana immediately before the 
commencement of this Act. 


' (2) Nothing contained in sub-section (1) 
shall apply to any property acquired by way 
of gift or under a will or any other instrument 
or under a decree or order of a civil court 
or under an award where the terms of the 
gift, will or other instrument or the decree, 
order or award prescribe a restricted estate 
in such property.” 


13. The learned District Judge has assum- 
ed that there is some difference between a 
widow and some other person, because his at- 
tention does not appear to have been drawn 
to the words “a female Hindu” in S, 14 (1) of 
the Hindu Succession Act 


l the appellant-defendant No. 1, 
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l4 The learned District Judge also failed 
to note that sub-section (1) of Section 14 of 
the Hindu Succession Act speaks of “whe- 
ther. acquired before or after the commence- 
ment of the Act.” The Explanation to Sec- 
tion 14 (1) further refers to “purchase’ as one 
of the modes of such acquisition. 


15. In other words, under Section 14 (1) 
‘of the Hindu Succession Act, whether it was 
Mathurabai or any other female who had ac- 
quired the property, she could have held the 
property as absolute owner under the sale- 
deed dated May 22, 1965 after the coming 
into force of the Hindu Succession Act. The 


- fact that it is a re-purchase by a widow who. 


had previously alienated and whose alienation 
was challenged makes no difference at all to 
the operation of Section 14 (1) under which 
full ownership is conferred on the female who 
has acquired before or after ‘the commence- 
ment of the Act. . 


16. Mr. Dudhat, the learned counsel for 
submitted 
that the learned District Judge was wrong in 
not taking notice of the change in the law 
under Section 14 of the Hindu Succession Act 
when considering the effect of the declaration 
made in the decree in Civil Suit No. 324 of 
1951. l i 

17. It is true that decrees passed by Civil 
Courts must be considered as binding, but 
nothing prevents the Parliament from making 
laws affecting such decrees. That is why 
Section 14 (2) specifically excludes property 


_ acquired under the decree or order of the 
Civil Court, where the decree, order or award . 


prescribes a restricted estate in such property. 


~ Now, the decree in Civil Suit No. 324 of 1951 


was not the decree under which Mathurabai 
acquired the suit lands. 


18. Mr. Apte, the learned counsel for res- 
pondent No. 1 plaintiff, submitted that al- 
though the property may not be acquired 
under the decree, the terms of the decree 
prescribed a restricted estate which could not 


be, therefore, enlarged into absolute estate 


under Section 14 (1) of the Hindu Succes- 
sion Act. 


19. But sub-section (2) of Section 14 of 
the Hindu Succession Act applies only where 
property is acquired by a female Hindu under 
a decree or other instruments mentioned 
therein. It is not enough for the decree to 
prescribe the restricted estate. It is further 
necessary that the female Hindu should ac- 
quire the property under the very decree. In 
the present case, instead of Mathurabai ac- 
quiring any property under the decree, all 
that was done was to declare that the aliena- 


Bhagwan v. Vishwanath (Vaidya J.) 


A. I. R. 


tion made by her was not binding on the 
reversioners; and hence Mr. Apte’s argument 
based on sub-section (2) of Section 14 of the 
Hindu Succession “Act must, be rejected. 

_20. Mr. Dudhat cited a decision in Teja 
Singh v. Jagat Singh, AIR 1964 Punj 408, in 
which a widow had gifted away property in- 
herited by her from her husband in 1988 and 
when the alienation was declared inoperative 
as against the reversioners of her husband, 
the vendee gifted back the property received _ 
by him to the widow and put her in“posses- 
sion of the same. After the gift back on | 
June 3, 1959, the widow sold the property to 
defendants Nos. 5 and 6. It was held that 
in view of the fact that, in the meanwhile, 
the Hindu Succession Act had come into 
force, the widow became the full owner when 
the gift was made in her favour and the pre- 
sence or the absence of a declaratory decres 
made no difference on her rights. 


21. This view was approved by the Full 
Bench of the Punjab and Haryana High Court 
in Jagat Singh v. Teja Singh, AIR 1970 Punj 
and Har 809 (FB). In Bai Champa v. Chan- 
drakanta Hiralal Dahyabhai Sodagar AIR 
1973 Guj 227, and in Chinnakolandai_ v. 
Thanji Gounder, AIR 1965 Mad 497, the same 
view was taken; and these cases were relied 
upon by Mr. Dudhat. 

2% In V. Tulsamma v. V. Sesha Reddi, 
AIR 1977 SC 1944 at p. 1947, with great 
respect, it has been rightly said :-— 

“Whatever be the kind of property, mov- 
able or immovable, and whichever be the 
mode of acquisition, it would be covered by - 
sub-section (1) of Section 14, the object of 
the Legislature being to wipe out the dis- 


_ abilities from which a Hindu female suffered 


in regard. to ownership of property 
under the old Sastric law, to abridge the strin- 
gent provisions against proprietary rights 
which were often regarded as evidence of her 
perpetual tutelage and to recognize her status 
as an independent and absolute owner of pro- 
perty.” 

23. As against the decisions of the various 
High Courts cited by Mr. Dudhat, the only de- 
cision which Mr. Apte could rely upon was 
the decision of a Single Judge of the Orissa 
High Court in Ganesh Mahanta v. Sukriya 
Bewa, AIR -1963 Orissa 167, where a view 
appears to have been taken that where a 
donee to whom the widow had gifted pro- 
perty gifts back the property to the widow 
after the coming into force of the Hindu Suc 
cession Act, she acquires only a limited in- 
terest in the property. With great respect, 
the interpretation put by the learned Judge 
appears to me to be in conflict with the 
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plain terms of Section 14 (1) of the 
Succession Act and the decisions of ths 
various High Courts referred to above. 


24. Following the majority of the Higa 
Courts, and what appears to me to be plainly 
intended by the enactment of Section 14 (U, 
I must, therefore, hold that notwithstandir 
the decree which the plaintiff Vishwanath had 
obtained in Civil Suit No. 324 of 1951, Mathe- 
rabai „became the absolute owner of the suit 
lands. when she re-purchased them from d» 
fendant No. 2 on May 22, 1965 and she coa- 
veyed her full title to defendant No. 1 œ 
May 28, 1965. The plaintiff and defendars 
Nos. 4, 5 and 6 have no right as reversiones 
to challenge the sale in favour of defendaat 
No. 1 


25. Although many other points wee 
-agitated .in the two Courts below, none wee 
referred to in the course of the argumerts 
here as they were all findings of fact which 
were unassailable in law. 

26. In the result, the judgment and c= 
cree passed by the District Judge, Sholapcr, 
on September 27, 1969 are set aside and tne 
decree passed by the Joint Civil, Judge, Junior 
Division, Barsi, on January 11, 1968, dismxs- 
sing the plaintiff's suit with costs is restored. 
The second appeal is allowed with cots 
throughout. 

` Appeal allowad. 





AIR 1979, BOMBAY 8 
BHARUCHA, J. 
` Kewal P. Kashyap, Debtor v. J. H. Jagtiani, 
Creditor. 
Insolvency Petm.: No, 128 of 1976, ŅT/- 
11-4-1978.. 


Presidency Towns Insolvency Act (3 of 
1909), Sections 13 (8) and 92 — Leave to 
withdraw petition on settlement between 
creditor and debtor — Another creditor zp- 
plying for substitution — Procedure. 


If a petitioner informs the Insolvency Coart 
of a settlement arrived at between him md 
the debtor and seeks leave to’ withdraw ais 
petition under the provisionss of Section 18 8) 
of the Act, the Court must proceed to ascor- 
tain if there are other creditors of the de- 
btor and, for that purpose, must adjourn -he 
matter and order it to be shown on the ~d- 
journed date on board for withdrawal. If 
another creditor appears on the adjourred 
day and seeks substitution, the Insolvency 
Court must ascertain whether his debt ‘is in 
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the amount required by the Act and, if it is, 
should refuse leave to withdraw the petition 
under the provisions of Section 18 (8) of the 
Act and substitute the creditor as petitioner 
under the provisions of Section 92 of the said 
Act. AIR 1953 Bom 430 and AIR 1946 Bom 
20 and AIR 1928 Mad 608 and AIR 1955 
Trav Co. 49, Relied on. Decision of Mridul, 
J. in Insolvency Petn. No. 102 of 1975 D/- 
7-12-1976 (Bom), Dissented from. 
(Para 26) 
Upon a plain reading of S. 92, it seems 
that the emphasis must be on the words “the 
petitioner does not proceed on his petition” 
and not on the words “with due diligence”. 
Hence it cannot be said that where the peti- 
tioner and debtor settle and the petitioner 
applies for leave to withdraw the petition, 
there is no lack of due diligence on the part 
of the petitioner to prosecute the petition and 
S. 92 has no application. (Para 24) 
Anno: AIR Manual (3rd Edn.), Presidency 
Towns Insolvency Act, S. 18, N. 1 and S. 92, 
N. 1. 
Cases Referred : Chronological Paras 
(1977) Insolvency Petu. No. 102 of 1975 
D/- 7-12-1976 (Bom) 2 
(1958) 8 All ER 660 : (1958) 1 WLR 1272 
. In Re Mann 19 
AIR 1955 Trav-Co 49 16 
AIR 1953 Bom 480 : 55 Bom LR 562 9, 20 
AIR 1946 Bom 20 : 47 Bom LR 441 14, 20 


AIR 1940 Lah 470 25 
AIR 1988 Oudh 101 16 
AIR 1928 Mad 608 : ILR 51 Mad 594 14 
(1900) 2 QB 316 In Re Bebro 21 


T. J. Jain, for Creditor; M. B. Wadhwa, 
tor Debtor, Miss K. C, Michhani with V. P. 
Massija, for Creditor applying for substitu- 
tion. 


ORDER :— I propose not to follow a. 


judgment of a learned single Judge of this 
Court, not because I disagree with what it 
lays down — which, with respect, I do — 
but because it does not follow at least one 
earlier judgment of this Court, which as I 
read it, is a binding precedent. 


. 2 The petition is presénted for an order 
of adjudication against the debtor pursuant 
to non-compliance with an insolvency notice. 
The act of insolvency was committed on 15th 
September 1976. When the petition reached 


` hearing before my brother Kania J., Mr. Jain, 


learned Counsel for the petitioner, stated that 
consent terms had been arrived at between 
the petitioner and the debtor and he applied 
for leave to withdraw the petition. Mr. Jain 
stated that the consent terms had been arriv- 
ed at without any pressure or coercion being 
exercised upon the debtor Miss Michhani 
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Bajaj, thereupon applied for leave to be sub- 
stituted in place of the Petitioner -Mr. Jain 
and Mr.’ Wadhwa, learned Advocate for the 
debtor, relied upon an: unreported judgment 
of Mridul J. D/- 7-12-1976 in the case of Ful- 
chard Chokhmal v. Sirajuddin Yusuf Surma- 
walla (in Insolvency Petn. No. 102 of 1975) 
(Bom) and contended that where a settlement 


had been arrived at between a petitioner and _ 


a debtor, the petitioner was entitled to leave 
to withdraw his petition and no order of sub- 
stitution could be made, Kania J, after con- 
` sidering the arguments and the authorities 
cited, felt some hesitation in following the 
judgment of Mridul J. for the reasons which 
he briefly set out in his order and concluded 
that the matter could more advantageously 
‘be decided by a larger bench. The matter 
comes back to be decided by me pursuant to 
administrative directions. 

8. Under the consent terms dated 8rd 
August 1977 the debtor has agreed to pay to 
the petitioner on or before 15th July 1978 
the sum of Rs. 22,500/-\and interest at the 
rate of 6 p. c p. a, and has agreed not to release 
exhibit, distribute or exploit a motion picture 
being produced and directed by him till the 


said sum of Rs. 22,500/- and interest has ` 


` been-paid in full. 

4. The creditor seeking substitution has a 
claim of Rs. 5,850/- ae upon a hundi ex- 
ecuted by the debtor. The debtor denied his 
liability to pay the said sum of Rs. 5,850/- 
but it is agreed that such denial cannot be 
the basis for refusing substitution; that ques- 
tion could be decided in the petition. 


5. Mr. Jain has urged the following con- 

tentions before me:— 
_' (a) That if the Court is fairly told of the 
- settlement between a petitioner and a debtor 
and there is no question of any extortion or 
‘pressure having been used to arrive at the 
settlement, the petitioner is entitled to leave 
to withdraw the petition under the provisions 
of Section 18 (8) of the Presidency Towns 
Insolvency Act, 1909 (hereinafter referred to 
as “the Act.”). 

(b) That the provisions of Sections 18 (8) 
and 92 of the Act are independent of each 
other. . 

(c) That the pre-requisite to the attraction 
of Section ‘92 of the Act is the conclusion by 
the Court that the petitioner is guilty of lack 
of due diligence in the prosecution of his 
petition. 

(d) That where the petitioner settles with 
the debtor there is no lack of due diligence 
än the prosecution of the petition and the 
provisions ‘of ‘Section 92 are not attracted. 
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learned Counsel for another creditor, Govind ` 


the petition came up for 
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6. His aforesaid contentions, Mr. Jain 
submits, and correctly, are supported on all 
fours by the aforesaid: judgment of Mridul J. 

7. To appreciate the arguments, it is - 
necessary to appreciate the relevant provisions 
of the Act. Section 10 :— 

“Subject to the conditions specified in this 
Act if a debtor commits an act of insolvency 
an insolvency-petition may be presented either 
by a creditor or by the debtor, and the. Court 
may on such petition make an order (herein: 
after called an order of adjudication) adjudg- 
ing him an insolvent. 

Explanation: The presentation of a petition 
by the debtor shall be deemed an act of 
insolvency within the meaning of this section, 
and on such petition the Court may make an 
order of adjudication.” 

Sec. 13 (8): “A creditor's petition shall not 
after presentation, be withdrawn without the 
leave of the Court.” ; 

Section 92: “Where the petitioner does not 
proceed with the due diligence on the petition 
the Court may substitute as petitioner any 
other creditor to whom the debtor is indebted 
in the amount required by this Act in the 
case of a petitioning creditor”. 


8. The provisions of Section 14 of the 
Provincial Insolvency Act, 1920, are identical 
to those of Section 18 (8) of the Act; the 


‘provisions of Section 16 of the Provincial Act 


are identical to those of Section 92 of the 
Act. The provisions of Section 5 (7) of the 
English Bankruptcy Act, 1914, are identical 
to those of Section 18 (8) of the Act; the 
provisions of Section 111 of the Bankruptcy 
Act are identical to those of S. 92 of the said 
Act. 


9. In the judgment in the case of Jivraj 
Gordhandas v. Gaganmal 55 Bom LR 562: 
(AIR 1953 Bom 480) a Division Bench of 
this Court applied the provisions of S. 92 of 
the Act. In that case, a petition was present-. 
ed for adjudicating the appellants insolvents 
on 8rd December 1951. On Ist April 1952 
hearing before 
Coyajee J. The advocate for the petitioners 
informed the Court that he had no evidence 
to lead and the petition was dismissed. On 
llth October 1952 the respondents applied to 
the then Insolvency Judge, Desai J., to set 
aside the order of dismissal and to substitute | 
them in place of the petitioner. The respon- 
dents showed on affidavit that in March 1952, 
while the petition was still pending, the peti-. 
tioners and the debtors had settled the claim, 
that a false statement was made to Coyajee, J. - 
to induce him to pass an order of dismissal 
and that on the day after the order of dis- 
missal was made, the debtors had paid to 
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the petitioners the amount settled between 
them. Desai J. rescinded the order of diz 
missal passed on Ist April 1952 and, under 
Section 92 of the Act, substituted the respon 
dents as petitioners. Against this order, th2 
appellants went in appeal. The Division Bench 
of Chagla C. J. and Shah J. held that ths 
Insolvency Judge had jurisdiction under Set- 
tion 7 (1) of the Act to set aside the order cf 
dismissal and “having set aside that order, ha 
was competent to substitute the respondents 
in place of the petitioners”. There are tw 
passages in that judgment that should be set 
out (at pp. 482-88):— 

“There cannot be the slightest doubt thet 
if the facts which are now put on affidavt 
were present to the mind of Mr. Justice 
Coyajee, he would never have dismissed tbe 
petition, He would at least have directed tbe 
petitioning creditors to give notice of tke 
fact that the petition was going to be put on 
board for dismissal. That would have given an 
opportunity to the other creditors, if th=y 
were so minded, to come forward and app-y 
to lead evidence to adjudicate the debtors im- 
solvents”. ; 

“We would like to suggest to the judges 
doing insolvency work that they might adcpt 
a rule of practice whereby, if a petitioni-g 
creditor does not want to prosecute his peti- 
tion or when he wants the petition to be ds- 
missed for want of evidence, before an ordar 
of dismissal is made the petitioning creditors 
should be directed to advertise the fact that 
they want to apply to the Court for substi- 
tution.” 

Once the order of dismissal was. set aside 
and the petition was restored to file, the 
‘facts before the Courts in that case were idea- 
tical to the facts before me, in the sense that 
the petitioner had settled with the debr 
and there was another creditor seeking suv 
stitution. The Division Bench upheld the a~ 
plication of Section 92 of the Act to those 
facts and the substitution of the creditor 2s 
petitioner, 


10. The Division Bench judgment, as I 


read it, constitutes a precedent binding upan 
a single judge of this Court. The last parma- 
graph of the judgment, though couched as 
a suggestion in the Chief Justice’s courteo.1s 
language, is nonetheless binding on Insolvenz 

Judges for it is the corollary to the conclu- 
sions set down in the preceding paragrapas. 
As I see it, I am bound to follow this pse- 
cedent in preference to the single judge's 
judgment delivered by Mridul J. I may mæn- 
tion that Mridul J. has not considered the 
Division Bench a binding precedent; I res- 
pectfully disagree. 


Kewal P. Kashyap v. J. H. Jegtiani (Bharucha J.) 


[Prs. 9-14) Bom. 7 


11. Myr. Jain contended that the Division 
Bench was not alive to the prerequisite of 
Section 92 of the Act and it was not contend- 
ed before the Division Bench that lack of due 
diligence in the prosecution. of the petition 
was an essential pre-condition to the applica- 
tion of Section 92 of the Act. I would rather 
attribute to the court full knowledge and ap- 
preciation of the requirement of the section 
which it applied. There is certainly nothing 
in the judgment to show the contrary. That 
the argument now advanced by Mr. Jain upon 
“lack of due diligence” was not addressed to 
the Division Bench, cannot mean that . the 
Division Bench judgment is not binding upon 
me. 

12. Mr. Jain then contended that the 
Division Bench upheld the substitution only 
because the petitioners had played a fraud 
upon the court by not informing. Coyajee J. 
that the matter had been settled. I do not 
see it that way; as I read the judgment, it 
is clear that the Division Bench upheld the 
substitution as petitioner of a creditor be- 
cause the debtor and the original petitioner 
had settled the claim. In fact, the Division 
Bench has stated that had Coyajee J. been 
informed of the true facts, he would not 
have passed an order of dismissal but would 
have had the matter shown on board for dis- 
missal to give an opportunity to other cre- 
ditors to come forward to be substituted. 


13. Mr. Jain also contended that the 
settlement in the matter before the Division 
Bench was materially different from the settle- 


ment arrived at between his client. 
and the debtor. This I am wn 
able to see. In the matter before 


the Division Bench the settlement contemplat- 
ed the payment of money by the debtors to 
the petitioners after the order of dismissal. 
was made; in the matter before me the settle- 
ment contemplates payment of moneys some 
months after the date of the consent terms. 
This does not materially alter the position. 
The point to be noticed is that by entering 
into a compromise with the debtors, in both 
cases, the petitioners rendered themselves 
ineligible to continue to prosecute the petition 
and made other creditors eligible for substitu- 
tion. In my view, therefore, the Division 
Bench judgment applies on all fours to the 
case before me, and is binding upon me. 


14. The next judgment to which I would 
make reference is that of Rajadhyakasha, J. 
sitting as a single Judge in the case of Keshav 
Appa Bhagat v. Sitaram Hanumandas, 47 ` 
Bombay LR 441 : (AIR 1946 Bom 20). The 
learned Judge was. considering the effect of 
Sections 14. and 16 of the: Provincial. Act. He 
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held that.if a petition was dismissed for de- 
fault of the petitioner, it could be revived 
under the court’s inherent jurisdiction under 
Sec. 151 of the Code of Civil Procedure, 1908, 
pn the application of another creditor for 
substitution under Section 16 of the Provin- 
zial Act. The learned Judge approved the 
. observations of the Madras High Court, in 


the case of Venkata Hanumantha Rao .v. ` 


Gangayya, ILR 51 Mad 594 : (AIR 1928 Mad 
608) which read as follows:— 

“The object of the section is to prevent 
other creditors from being injured by. the 
-action of one creditor, who, by reasor: of col- 
lusion or otherwise, may not diligently pro- 
secuta the petition.” __ 

Rajadhyaksha J. also observed :—- 

“Under Section 14 of the Act, no petition 
whether presented by a debtor or by a cre- 
ditor shall be withdrawn without the leave 
of the court. As pointed out in the commen- 
tary on that section by Rameshwar Dayal in 
his book on the Provincial Insolvency Act, 
‘The petition once presented, the petitioner 


is no longer in unfettered control of it. The 


insolvency proceedings are for the administra- 
tion of the estate of the debtor for the bene- 
fit of not any particular creditor ‚but for the 
general body of creditors. Very often peti- 
tions are made not with the bona fide inten- 
tion of getting the debtor's estate administered 
under the Insolvency laws but for the colla- 
teral purpose of bringing pressure to bear 
upon the debtor. It is to check this abuse of 


been enacted”, a 


Similarly, Section 16 makes a special pro- 
vision which enables another creditor to be 
substituted when the original petitioner does 
ot proceed with due diligence on his peti- 
‘tion. The object is to serve as a check on the 
fraud of either the debtor or the creditor who 
has presented the application for insolvency. 
It is not difficult to imagine the case of a 
creditor who has presented the application for 
insolvency, against the debtor, having entered 
into a private treaty with his debtor, not pro- 
secuting his application with diligence and 
allowing it to be struck off for default. The 
creditor presentnig the petition is regarded 
as prosecuting the petition not only for his 
own benefit but also for the benefit of the 
creditors generally. It would be an easy way 
of circumventing the statutory provision con- 
tained in Section 14 of the Act, if the peti- 
tioning. Creditor was allowed to let the ap- 
plication be dismissed for default when he 
would not be allowed to withdraw it without 
the permission of the Court. In cases such 
as these, I think, it is desirable that the Court 


A. I. R. 
before making an order of dismissal should 


-wait for some time specially as Section 16 


provides a special procedure which enables 
any“ creditor to have his name brought on 
reocrd as a petitioner if the original peti- 
tioner does not proceed with due diligence on 
his petition”, This judgment establishes the 
nexus between Section 14 of the Provincial 
Act (Section 18 (8) of the Act) and Sec. 16 
of the Provincial Act (Section 92 of the Act). 


' It lays down that when the’ petitioner seeks 


leave to withdraw his petition, substitution 
of another creditor is permissible. It also lays 
down that when an application for leave to 
withdraw a petition is made, the court should 
wait to see whether any other creditor desires. 
to have his name brought on record as peti- 
tioner. This judgment, being that of a court 
of coordinate jurisdiction, is also binding 
upon me. I may mention that this was not 
the view taken by Mridul J. 

15. In regard to this judgment Mr. Jain 
raised before me the same contention that he 
raised in regard to the Division Bench judg- 
ment namely that the Court was not made’ 
alive to the requirement of Section 16 of the 
Provincial Act. I see no reason to attribute - 
to a learned Judge of this court any Jess aware- 
ness of what the law is than I would to a | 
Division Bench of this Court. I would rather 
assume that Rajadhyaksha J. knew what the 
requirements of Section 16 of the Provincial 
Act were and, being aware of those require- 
ments, he upheld the making of an order of 
substitution. 

16. Miss Michhani has drawn my’ attention 
to the judgment of the. Division Bench of the 
High Court of Travancore and Cochin in 
the case of Pushkaran v. Ramkrishnan, AIR 


.1955 Travancore-Cochin 49, in which the 


Court quoted with approval a portion of the 
aforesaid judgment of Rajadhyaksha J. The 
Court also stated as under:— 

“Again as observed in Sagarmal Hano- 
man Prasad v. Abdul Rahaman AIR 1988 
Oudh 101 where a petitioning creditor, who 
is a representative of the whole body of cre-` 
ditors, comes to an arrangement with the deb- 
tor and seeks not to prosecute his application 
any further, his action amounts to a failure 


-to proceed with due diligence in the highest 


degree ‘and Section 10 which permits substi- _ 
tution has to be invoked.” 

17.. Thus, the faihire to prosecute a peti- 
tion consequent upon a settlement with the 
debtor has been considered by Indian Courts, 
in my view rightly, a failure to proceed with 
the petition with due diligence. . 

18. In Halsbury’s Laws of England, 4th_ 
Edition, Volume III, p. 208 Art. 347 Note II, | 
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it is stated “where the petitioning creditor has 
been paid but other creditors have appearec, 
a receiving order should not be made unt] 
‘a new petitioner has been substituted”. D 
Williams on Bankruptcy, 18th Edition, p. 7€, 
it is stated that where the petitioning cred- 
tor has been paid and applies for leave t 
withdraw his petition leave cannot be refused 
unless there is another creditor willing and 
duly qualified to be substituted. 


19. Reference must also be made to the 
judgment of a Division Bench of the Englisa 
Court of Chancery in the case of in re Mana 
(a debtor), (1958) 8 All ER 660. In that cass, 
a creditor presented a petition in bankruptcy 
in respect of debt which was paid by a third 
party before the hearing. When the petitica 
came up for hearing, the creditor applied fer 
leave to withdraw the petition. The Regis- 
trar refused leave and adjourned the petition 
for evidence to be brought that there was ro 
other creditor. At the adjourned hearirg 
other creditors attended but the petition wis 
further adjourned because it was indicated 
that it might be possible to pay all credito-s 
in full. Thereafter, without substituting aa 
other creditor in place of the original pefi- 
tioner, who had been paid off, the Registrar 
made a receiving order. In appeal, the Court 
observed that the right procedure would hare 
been to exercise the jurisdiction given undər 
Section 111 of the Bankruptcy Act and sus- 
stitute another creditor as the petitioner if 
any wished to be substituted. This judz- 
ment establishes that upon identical provi- 
-sions under the Bankruptcy Act, the view has 
been taken in England that after being . i 
formed of a settlement between the petitionar 
and the debtor the Court. must ascertain wh=- 
ther there are other creditors willing to be 
substituted and, if they are, to make any 
order of substitution. 


20. It is now incumbent upon me to con- 
sider the submissions, made by Mr. Jai, 
which have been encapsulated above. Tae 


first submission is that leave must be grart- 
ed to a petitioner to withdraw the petitien 
under Section 18 (8) of the Act if the Court 
is fairly told of the settlement between the 
petitioner and the debtor and there is a0 
reason to suspect extortion or pressure. Tae 
Division Bench Judgment (reported in 35 
Bom LR 562 : (AIR 1953 Bom 480) and Raa- 
dhyaksha J's judgment (reported in 47 Ban 
LR 441 : (AIR 1946 Bom 20) provide, I thick, 
the answer to this contention. It has also be2n 
controverted by the Madras, Travancope- 
Cochin and Oudh judgments referred to 
above. It is also contrary to the view taken 
by English Courts. 


Kewal P. Kashyap v. J. H. Jagtieni (Bharucha J.) 


[Prs. 18-24] Bom. 9 


. 21. Mr. Jain has very strongly relied upon 
the judgment of the English Court of Appeal 
in Re : Bebro (1900) 2 Q. B. 816. What the 
Court was there concerned with was this: A 
petitioner and a debtor arrived at a settlement 
wherein the debtor agreed to pay to the peti- 
tioner a fresh debt of an increased amount. 
Upon this settlement being arrived at, the 
petitioner consented to the petition’s dismis- ` 
sal. The debtor failed to pay the fresh debt 
of the increased amount and the petitioner 
presented a second petition. It was contended 
that he could not and that it amounted to an 
abuse of the process of the court. The Court 
of Appeal rejected this contention. The Court 
stated that no petition should be allowed to 
be withdrawn without the leave of the court 
and that such leave should be given only 
after an exercise of judgment as to whether 
the case was a proper one for ‘withdrawal. 
The Court opined that it would be’ wrong to 
hold that an honest debtor should not be al- 
lowed to rehabilitate himself in trade by com- 
ing to an arrangement with his’ creditor if 
there was no extortion on the part of the cre- 
ditor. It is significant to note that there was 
no other creditor before the Court of Appeal. 
The question of substitution was not before 
the Court at all. 


22, Now, whereas in this case, there is a 
creditor who seeks substitution there is no 
question of the debtor being able to rehabi- 
litate himself. In such circumstances, under 
the terms of the judgment of the Court of 
Appeal, discretion would, in any view, have 
to be exercised by the Court only to refuse 
leave to withdraw the petition. Bebro’s judg- 
ment does not help Mr. Jain. 


23. The second submission of Mr. Jain was 
that the provisions of: Section 18 (8) and of 
Section 92 of the Act are independent of 
each other. This point is in terms covered by 
the aforesaid judgment of Rajadhyaksha J. 
which lays down that there is a link between 
these sections. 


24. There remains for me to consider Mr. 
Jain’s later submissions that lack of due dili- 
gence is a pre-requisite to the application of 
Section 92 of the Act, and that where the 
petitioner and debtor settle and the petitioner 
applies (for) leave to withdraw the petition, 
there is no lack of due diligence on the part | 
of the petitioner to prosecute the petition and 
Section 92 of the Act has no application. As 
I have already mentioned, this court and other 
courts have taken the view that Section 92 
applies after the petitioner has settled with 
the debtor, if there is another creditor who 
seeks .substitution. Quite apart from this; 
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pon a plain reading of Section 92, it seems to 

me that the emphasis must be on the words 
“the petitioner does not proceed on his peti- 
tion” and not on the words “with due dili- 
gence”. In other words. if the section were to 
be analysed it would read thus : 

“Where the petitioner does not proceed, or 
does not proceed with due diligence on his 
petition the Court may substitute...... ” To 
accept Mr. Jain’s argument would lead to this 
position; if a petitioner says blatantly to the 
Court, “I will not proceed with the petition”, 
Section 92 of the Act will not be attracted 
and no order of substitution can be made. It 
is only if the petitioner neglects, whether 
deliberately or otherwise, to proceed on his 


petition that Section 92 of the Act would be: 


attracted and an order of substitution can be 
made, I find that this is unacceptable and 
defeating the purposes of the Act. 

25: Mr. Jain referred me to the judgment 
of the Lahore High Court in Lorind Singh v. 
Gulab Singh, AIR 1940 Lahore 470. He relied 
upon a statement therein that a finding by 
the Insolvency Court that the petitioner was 
not proceeding with his petition with due dili- 
gence was a condition precedent to the mak 
ing of order of substitution under the provi- 


sions of Section 16 of the Provincial Act. That 


judgment also states as follows :— 

“The Peoples Bank which had originally 
lodged a petition against the debtor expressed 
the desire to effect a compromise with the 
debtor some months before the order was 
made granting leave to the Bank to with- 
draw. If the Insolvency Court was of the opi- 
nion that the conduct of the Bank amounted 
to such want of due diligence as is contem- 
plated by S. 16, it should have made an order 
substituting for the Bank one of the credi- 
tors qualified under the Act”. ~ 
Thus, in the view of the Lahore High Court 
also, a compromise between a debtor and a 
petitioner could amount to want of due dili- 
gence under Section 16 of the Provincial Act. 
This judgment, then, that Mr. Jain has cited 
does not avail him. - 


- 26. In conclusion, I must hold that if a peti- 
tioner informs the Insolvency Court of a set- 
tement’ arrived at between him and 
the debtor and seeks leave to with- 
draw his petition under the provisions 
of Section 18 (8) of the Act, the Court 
must proceed to ascertain if there are other 
lereditors of the debtor and, for that purpose, 
must adjourn the matter .and order it to be 


shown on the adjourned: date on board for 


withdrawal. If another creditor appears on 
the adjourned day and seeks substitution, the 
‘Insolvency Court must ascertain’ whether his 


` Tata H. E. P. Supply Co. v. Mp}. Commr. Greater. Bombay 
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debt is in the amount required by the Act 
and, if it is, should refuse leave to withdraw 
the petitioner under the provisions. of Sec- 
tion 18 (8) of the Act and substitute the cre- 
ditor as petitioner under the provisions of 
Section 92 of the said Act. : 


27. In consequence of what I hold, I refuse 
to the petitioner Mr. Jain’s client, leave to 
withdraw the petition and substitute in bis 
place Govind Bajaj, Miss Nichani’s client, 
whose debt exceeds the amount required by 
the Act. In the circumstances of the case, 
there shall be no order as to costs. 


28. The substituted creditor must carry out 
the necessary amendments. to the petition 
within two weeks and serve a copy thereof 
upon the debtor. © 

29. Upon the application of Mr. Jain, and 
Mr. Wadhwa, the aforesaid order is stayed 


for four weeks from today. . 
Order accordingly. 
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VAIDYA, J. 

M/s, Tata Hydro Electric Power Sup- 
ply Co. Ltd., Appellants v. The Munici- 
pal Commissioner of Greater Bombay, 
Respondent. 

A.F.O.D. Nos. 169 to 171 and 571° of 
1971, D/- 13-6-1978,* 


‘Bombay Municipal Corporation Act (3 
of 1888), S. 146 (2) (c) read with S, 3 (ge) 
— Determination of rateable value of. 
land — Unauthorized structures on land 
— Whether value of such structures can 
be included. 


Where the assessee has a right to le? 
lands for the purpose of building struc= 
tures the Municipal Corporation can 
include the value of unauthorized struc= 
tures built on that land by trespassers, 
Thus in determining the rateable value, 
the fact that the lands were acquired for 
erecting the electric poles and the tenure 
restricted the use of the land was irre- 
levant and as the land could only be 
let by the assessee power supply com- 
pany, it could be held to have a hypo- 
thetical right to let the structures there- 
ón, within the meaning of S. 146 (2) (c) 


‘read with the definition of ‘premises’ in 


S. 3 (gg) of the Act. (Para 6) 


*(Against order of S. G., Borde, Addl. 
Chief J. Sm. C. C, Bombay in Mun 
Appeal No. 36-M of 1969.) l 


JV/JV/E471/18/RSK 
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Cases Referred: Chronological Paras 
AIR 1969 SC 1048:72 Bom LR 112 a 
(1954) 56 Bom LR 1132 = 
1893 AC 562:69 LT 725, London Counts 

Council v, Erith and West Ham 3 


` N. M. Kachare and D. G, Koranne, fo? 


Appellants, 


JUDGMENT:— The above First Ap- 
peals involve an important common 
question, about the rateable value of tha 
lands, which were acquired for the-ap- 
pellants M/s. Tata Hydro Electric Power 
Supply Co, Ltd, for erecting the towers 
for connecting wire lines carrying tha 
electric energy to the City of Bombay; 
but wherein, according to the appellants, 
some trespassers built hutments; and tke 
Municipal Corporation has levied the 
property tax, on the basis of the rat=- 
able value, not only of the land, bıt 
also of the hutments on the basis of the] 
rental value, ` 


2. ‘The appellants carried the appeals 
under Section 217 of the Bombay Mun- 
cipal Corporation Act, before the Chief 
Judge, Small Causes Court at Bombay. 
The appeals were dismissed on the 
ground that under Sec. 146 (2) (c) of 
the Act, the Municipal Corporation was 


entitled to fix the rateable value rt ~ 


only of the land, which was admittec_y 
vested in the company, but also of the 
structures, which were built on the 
lands, as the appellants had a right io 
let those lands for the purpose of build- 
ing structures. 

- 3. The learned Additional Chief Jude, 
who decided the matter, relied on the 
decisions in National Grindlays Bank 
Ltd, v. The Municipal Corporation . Dr 
Greater Bombay, 72 Bom LR 112: (AR 
1969 SC 1048) and Ramji Keshavji v. 
The Municipal Commissioner of Greater 
Bombay ((1954) 56 Bom LR 1132). 

.4, The decision of the learned Addi- 
tional Chief Judge is challenged by NT. 
Koranne the learned counsel appearing 
for the appellants, on the ground tkat 
the structures do not belong to the ap- 
pellants; and therefore the appellarts 
had no right to let the structures, and 
hence Section 146 (2) (c) of the Act had 
no application. 

5. The argument must be rejected 
firstly because Section 146 (2) (c)- leys 
down: 

"(2) Otherwise the said taxes shall be 
aise! leviable as follows, namely:— 


ve cceneeaseseus 


. have a hypothetical 


Tata HLEP. Supply Co. v. Mp]. Commr, Greater Bombay [Prs, 1-9] Bom. 11 


(c) if the premises are unlet, from 
the person in whom the right to let the 
same vests.” 

6. The word ‘premises’ is defined in 
Section 3 (gg) of the Act as including 
messuages, buildings and lands of any 


. tenure, whether open or enclosed, whe- 


ther built on or not and whether public 
or private. In the circumstances, for the 
purposes of determining the rateable 
value, the fact that the lands are ac- 
quired for the appellants M/s. Tata Hy- 
dro Electric Power Supply Co, Ltd. for 
erecting the electric poles and the tenure 
restricted the use of che land, is irrele~ 
vant; and as the land could be let: only 
by the appellants, they must be held to 
‘right to let’ the 
structures thereon, within the meaning of 
Section 146 (2) (c) of the Act. 

7. The interpretation is consistent 
with the well settled principle of rating 
as stated in Ryde on Rating, Thirteenth 
Edition, 1976, In Ryde on Rating it is 
said at pages 420-421; 


“Who may be the _ hypothetical ten= 
ant:— The statute requires the assump~«° 
tion that the property to be valued is 
to be let and therefore the fact that it is 
occupied by the owner is imniaterial. 
All possible occupiers, including the ac- 
tual occupier, must be taken into account 
as possible tenants from year to year.” 

8. At page 422, tke effect of the de- 
cision of the House of Lords in London 
County Council v. Erith and West Ham 
(1893) A. C. 562, was stated as follows :—~ 


“The effect of this decision of the 
House of Lords is that, even though it 
may be impossible in fact, and forbidden 
by law, that the actual occupier should 
be a yearly tenant of the hereditament 
to be rated, still” for the purpose of valu- 
ing that hereditament it must be sup- 
posed that the actual occupier is among 
the possible yearly tenants; and unless 
the supposition be made, most absurd 
anomalies result.” 


9. It is true, that Mr. Koranne is 
quite right in his submission that the 
aforesaid decisions of the Supreme Court 
and this Court were cases, where the 
lands were actually. let for constructing 
the buildings, Nevertheless, even though 
the trespassers have constructed the 
structures, having regard to the consis- 
tent practice of rating, as stated by 
Ryde on Rating, the structures built by 
the trespassers. must also be included, 
when determining the liability of the 
appellants, who had the right to let, 


12 Bom. [Prs, 1-4] Trustees, Bombay Port v., Jayantilal L. Gandhi 


10. In my opinoin, therefore, the de- 
cisions of the learned Additional Chief 
Judge were consistent with the well 
etsablished law regarding rateable valua- 
tion practice in respect of such hypothe- 
tical tenants, which are contemplated 
under S. 146 (2) (c) of the Act, 


11. All the four appeals are, therefore, 
dismised, As nobody appeared before me 
on behalf of the Municipal Corporation, 
there will be no order as to costs, 

Appeals dismissed. 
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R. M. KANTAWALA, C, J. AND 
S, K. DESAI, J. : 
The Trustees- of the Port of Bombay, 
Appellants v. M/s, Jayantilal L, Gandhi, 
Respondent, . 


Appeal No. 36 of 1975, (Suit No. 188 of 
1968), D/- 16-3-1978. 


Bombay Port Trust Act (6 of 1879), 
. 5. 67-A — Suit to recover wharfage and 
demurrage after giving credit for sale 
proceeds — Limitation, (Limitation Act 
(1963), Art, 113), 


In a suit under S, 67-A for recovery 
of the balance of the wharfage and de- 
murrage charges, after giving credit for 
the sale proceeds the cause of action ac~ 
crues, for the first time, when the sale 
takes place and the deficit of the balance 
of the amount recoverable is ascertain< 
ed. When that event i. e, sale took place 
on 6-2-64 the suit filed on 20-3-68 is 
clearly barred under Art, 113 of the Li« 
mitation Act, 1963, which prescribes a 
` period of three years for a suit, This 
is not a suit to claim wharfage and de- 
murrage simpliciter but a suit under 
S. 67-A for the balance. Section 67-A 
starts with a non obstante clause and 
its provisions are applicable ‘notwith- 
standing anything contained in the seven 
sections last preceding and in S, 85" 
The deficit or the balance of the amount 
Claimable can only be ascertained after 
the auction sale is held and, therefore, 
it is not possible to accept the conten= 
tion that the amount claimed in the pre- 
sent suit in respect of wharfage and -de~ 
rurrage charges should be regarded as 
cne for which the cause of action accrues 
from day to day. Since the cause of ac~ 


tion for the first time, arose after the- 


Limitation Act, 1963, came into. force, 
ce Saad ER SOS RO a Pe IER ee Lak 
IV/IV/E469/78/JHS/RSK 


_structed by M/s, Mulla 


A.L R. 


there is no question of the provisions of 
S. 30 of that Act being attracted at all, 
(Paras 10, 11, 13) 

Anno: AIR Comm, (5th Edn.), Lim, 
Act, Art. 113 N. 2. 

C. N. Daji with B. S. Bhesania, in- 
& Mulla and 
Craige, Blunt & Caroe, for Appellants; 
P. L. Nain with Miss K. C. Nichani, for 


` Respondent. 


KANTAWALA, C. J.:—- The facts of 
this appeal should only be shortly stated, 
as we propose to dispose of the samę 
only on one point, viz, the bar of limita- 
tion. f 

2. It is the case of the appellants 
Trustees of the Port of Bombay that the 


- consignment of 629 coil wire shorts ar- 


rived at Bombay by s. s.- ‘Indian Reli- 
ance on or about October 7, 1960 at 
Alexandra Docks, The respondents wers 
the consignees of the said consignment. 
They failed and neglected to take deli~ 
very of the said goods within seven days 
from the date of landing, as provided 
under Section 61-A (2) of the Bombay 
Port Trust Act, 1879 (hereinafter refer- 
red to as ‘the Act’). As the goods were 
not cleared, they were stored in unclear< 


_ed warehouse. 


3. By an order dated December 5, 
1960, the Collector of Customs Bombay, 
confiscated: the said consignment, and a 
copy of the ‘said order was sent to the 
appellants. It appears, later on, on De- 
cember 5, 1961, the appellants were ad- 
vised by the Customs Inspector that 
only 167 coils were under confiscation, 
and the balance of 462 coils should be 
taken charge of by the appellants. 


4. The case of the appellants is that 
the defendants are liable to pay to them 
wharfage and demurrage ‘charges from 
the date of landing of 167 coils till the 
date of confiscation, Their case further .is 
that the defendants failed and neglect- 
ed to take delivery of the remaining 462 
coils, Ultimately, after two infructuous 
earlier sales by the notice dated Janu- 
ary 23, 1964, the Docks Manager of the 
appellants intimated to the defendants 
that as the said 462 cails had not been 
cleared, the same would be disposed of 
by a public auction in accordance with 
the provisions of Ss. 64 and 64-A of the 
Act, on February 6, 1964, At the said 
auction, the said 462 coils were sold for 
the price of Rs. 17,300. According to tha 
appellants, in respect of the wharfage, 
demurrage etc. a sum of Rs. 62,475.60 
was due, as per particulars, Exh. ‘D’ to 
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the plaint, As the defendants did not fry 
the amount, the plaintiffs filed this scit 
for recovery of the sum of Rs, 33,082 36 
on March 20, 1968, restricting thr 
claim in suit in respect of the amownt 
claimable for wharfage, demurrage ec. 
for a period of six years immediat=y 
preceding the date of institution of 328 
suit. 

5. The suit was resisted by the = 
fendants on various grounds, 

6. The learned Judge inter alia had 
that the claim of the appellants fr 
wharfage and demurrage charges for 157 
coils that were confiscated for the period 
from October 6, 1960 to December 4, 
1961, was barred by limitation, He for- 
ther held that the coils of wire shc-ts 
that were sold by auction on Februs-y 
6, 1964, were not established as belog- 
ing to the defendants. He accordincly 
dismissed the suit of the appellants. 
Even though the issue as regards lim—a- 
tion was raised before the learned Juc se, 
he did not consider it necessary to re- 
cide that issue, The appellants have pe- 
ferred this appeal against the said dæi- 
sion of the learned Judge dismissing -he 
suit. 


7. Mr, Nain, on behalf of the deien- 
dants, has contended that the suit is 
clearly barred by limitation having ze- 
gard to the provisions of Section 6% of 
the Act. He urged that the present =uit 
is filed to recover the balance of whar- 
fage, demurrage charges etc., after av- 
ing credit for the sale proceeds, and as 
such balance amount or deficit amcant 
‘was ascertained for the first time on Te- 
bruary 6, 1964, a suit to recover sach 
‘deficit amount ought to have been Jed 
under Article 113 of the Limitation «.ct, 
1963, within a period of three years fom 
the date of auction sale on February 6, 
1964. His submission was that as the suit 
was filed on March 20, 1968, it was ckar~ 
ly barred by limitation. 


8. Mr, Daji, on the other hand, on 
behalf of the appellants, submitted -hat 
as under the Limitation Act, 1908, uder 
Article 120 thereof, the limitation pre- 
scribes for such suits was six years, tav- 
ing regard to the provisions of Sec. 30 


of the Limitation Act, 1963, the caim- 


for wharfage and demurrage charges for 
the period March 21, 1962 to Deceacber 
31, 1963, is clearly within limitation and 
to claim such an ‘amount a suit can ba 
filed within six years, as claim for winar- 
fage and demurrage accrues from dav ta 
day and the claim by the plaintiffs -was 
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within time as the present suit was in- 
stituted on March 20,- 1968. 


3. If regard be had to the averments 
in the plaint, it, is quite clear that the 
suit was to recover the sum of Ru- 
pees 33,082.86 in a suit filed under Sec- 
tion 67-A of the Act, That section pror 
vides as under:— ` ; 

'“67-A_ Notwithstanding anything con- 
tained in the seven sections last preced- 
ing and in Section 85, the Board may 
recover by suit any tolls, dues, rents, 
rates, charges, damages, expenses, costs, 
or in case of sale the balance thereof, 
when the proceeds of sale are insuffici- 
ent or any penalties or fines payable to, 


-or recoverable by, the Board under this 


Act or under any bye-laws made in pur- 
suance thereof.” 

10. This is a suit to recover the bal- 
ance of the wharfage . and demurrage 
charges, after giving credit for the sale 
proceeds, Such amount of deficit could 
only be ascertained when the auction 
sale took place on February 6, 1964, and 
since the appellants have adopted the 
remedy permitted to them under Sec- 
tion 67-A of.the Act, the cause of action 
for such a suit arose when such deficit 
was determined upon an auction sale 
having effectively taken place. Thus, 
under Section 67-A of the Act the cause 
of action to recover the balance of the 
amount, after giving credit for the sala 
proceeds, accrues, for the first time, when 
the sale took place, and the deficit of 
the balance of the amount recoverable 
is ascertained. Thus, clearly under Sec- 
tion 67-A of the Act to recover the 
amount, the cause of action accrues when 
such deficit or balance-of the amount to 
be recovered is ascertained, That event 
took place in the present case on Febru- 
ary 6, 1964. ` 


11. It is not disputed before us that 
since the present suit is filed on March 
20, 1968, the limitation prescribed by tha 
Limitation Act, 1968 will be applicable. 
Counsel of both the parties are agreed 
that to such a suit ordinarily Art. 113 
of this Limitation Act will be applicable 
and it provides for— 


“Any suit for which no period of limi- 
tation is provided elsewhere in the 
Schedule.” 

In the first Schedule to that Act a suit 
has to be instituted within a period of 
three years from the date of the accrual 
of the right. The deficit or the balance 
of the amount claimable became ascer- 
tainable only on February 6, 1964, being 
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the date of the auction sale. The right 
to sue accrued on that date and under 
this Article to recover the balance 
amount the suit has to be instituted with- 
in a period of three years from that 
date. As the present suit was instituted 
on March 20, 1968, it is clearly barred 
by limitation, having regard to the pro- 
visions of Article 113 of the Schedule io 
the Limitation Act, 1963. 


12. It was, however, urged by Mr. 
Daji that as the claim from wharfage and 
demurrage commenced right from the 
day when 629 coils which landed at Bom- 
bay Alexandra Docks in Oct. 1960, they 
ought to have been removed by the-de-~ 
fendants within seven clear days from 
the date of landing, as provided under 
Section 61-A (2) of the Act, He submit- 
ted that since these coils were not clear- 
ed by the defendants within the said 
time, the liability to pay wharfage and 


demurrage accrued from day to day upon: 


the expiry of the period of seven clear 
days, Such a claim, according to Mr. 
Daji’s submission, will be governed by 
the residuary Article 120 of the Limita- 
- tion Act, 1908, which: prescribes a period 
of six years and the time has to com- 
mence from the date the right to sue 
accrues. He submitted .that since the 
- period of limitation prescribed under tha 
limitation Act, 1908, was six years, i. e. 
larger than that prescribed under Arti- 
cle 113 of the Limitation Act, 1963, tha 
‘provisions of Section 30 of the latter Act 
will be attracted and under the said pro- 
visions any suit filed within the period 
of seven years next after the commence- 
ment of the Limitation Act,’ 1963, or 
within the period prescribed for. such 
suit by the Limitation Act, 1908, whichr 
ever period expires earlier, is within 
time, His submission was that in view 
of the special provisions of Section 30 
of the Limitation Act, 1963, a claim for 
wharfage and demurrage for the period 
from March 21, 1962 to December 31, 
1963, will not be barred by limitation, 
in view of the provisions of Section 30 
of the Limitation Act, 1963. It is not pos- 
zible for us to accept this contention. 


13. This is not a suit to claim whar- 
tage and demurrage simpliciter, This is 
2 suit to claim the balance of the 
amount which can be claimed by the 
appellants in respect of wharfage and 
demurrage charges after credit is given 
“or the sale proceeds realised upon the 
auction of the goods and for sucha suit 
a clear provision is made in Section 67-A 
ef the Act. It should not be overlooked 
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that Section 67-A of the Act starts with 
a nan obstante clause and its provisions 
are applicable ‘notwithstanding anything 
contained in the seven sections last pre- 
ceding and in Section 85’. As we have 
earlier stated, the deficit or the balance 
of the amount claimable ean only be as- 
certained after the auction sale is held 
and, therefore, it is not possible for us 
to accept the contention that the amount 
claimed in the present suit in respect of 
wharfage and demurrage charges should 
be regarded as one for which the cause 
of action accrues from day to day, Since 
the cause of action, in our opinion, for 
the first time, arose when the auction 
sale took place and that event took place 
after the Limitation Act, 1963, came into 
force, there is no question of the provi- 
sions of Section 30 of that Act « being 
attracted at all, In that view of the mat- 
ter, since the present suit has been filed 
after the expiry of the period of thres 
years from the date of accrual of the 
cause of action, it is clearly barred by 


` limitation under Article 113 of the Li- 


mitation Act, 1963: As a finding on the 
point of limitation is sufficient to dis- 
pose of the appeal, it is unnecessary for 
us to go into other questions which . 
were agitated before the learned Judge 
in respect of which findings have been 
given ‘against the appellants. 


14. In the result, the appeal fails and 
is dismissed with costs. Costs of the ap- 
peal are quantified at Rs. 750 (Seven 
hundred fifty). Liberty fo the respon- ` 
dents to withdraw the sum of Rs, 500 
(Five hundred} deposited by the appel- 
lants as security for costs towards the 
said costs, i : 
; Appeal dismissed. 
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Rama Aba Singale and others, Appellants 
v. Sumitrabai and another, Respondents. 


First Appeal No. 728 of 1975, D/- 31-3- 
1978. ° 


Limitation Act (86 of 1968), S. 4 Explana- 

— Court 

unable to accept money under O. 21, R..89 

Civil P. C. on account of strike of staff —= 

Case falls within Explanation. > 

° (Against order of Sapatnekar, Civil J. Sr. 
Divn. Bhir in Spl. Darkhast No. 8 of 1974) 


a 
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A court is not ‘open’ merely because it -3 
physically open. A court is not merely a buil=- 
ing with rooms in it. A Judge in a court may 
for certain purposes proceed with the mattes 
where the parties could be heard; but whe 
it comes to the practical and execution sice 
of the court, it must include not only tte 
Judge who may be available, but the Nazir 
and the other officers and clerks of the couct 
who normally receive the applications and 
particularly the moneys which are required 
to be deposited in the course of an applica- 
tion like one under O. 21, R. 89 Civil P. 2. 
When, on account of the strike. of the cont 
staff, the court itself said that it could not = 
cept the money under O. 21, R: 89, althouzh 
in a highly technical sense, it may not ve 
© “closed” according to the court calendar, for 
all practical and legal purposes, particularly 
for receiving moneys, it was “closed”. This 
is why the explanation to S. 4, which is new, 
deals with the situation like the present ote, 
where although the court may not be actualy 
closed, it must be “deemed” to be closed, if 
during any part of its normal working hoars 
it remains closed on that day for any pacti- 
cular kind of work. As the court in the pe 
sent case was not in a position to work ən 
the execution side and accept the morey 
which was required to be deposited under 
O. 21, R. 89, it must be held that the sitza- 
tion fell within the ambit of the new explana- 
tion added to S. 4. (Paras 16, 17, -8) 


Anno: AIR Comm. Lim. Act. (5th Eda), 
S, 4, N. 18. 
Cases Referred: Chronological Peras 


AIR 1969 Bom 90: 70 Bom LR 412 6, 8, 18 
AIR 1927 Bom 480: ILR 51 Bom 848 21 
(159) 2 QB 551 : 79 LT 308 In re Athicm- 
ney 10 
M. D. Gangakhedkar, for Arpelasta; S. P. 
Kurdukar, for Respondent No. 2 f 


JUDGMENT :— The Appellant No. 1 is 
the husband and the Appellants Nos. 2 b 9 
are the members of his family. They have 
filed the above First Appeal challenging the 
-sale of the family property in executior of 
the decree, which the respondent No. 1, the 
wife of the appellant No. 1 had obtahed 
against the appellant No. 1 for maintenance 
which the husband had failed to pay even 
after the decree. In execution of the deeree 
the family property was sold te the aucion 
purchaser—respondent No. 1, in Special Dar- 
khast No. 8 of 1974. in the Court of Givi 
Judge, Senior Division, Bhir. 


2. The auction purchase took place on 
March 25, 1975; and instead of depositing 
the decretal amount and the other reqvired 


? 
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amounts, within 30 days from the date of the 
sale, the appellant No. 1 made an application 
on May 8, 1975, Exh.; 8, stating that he had 
brought the amount, on April 25, 1975; but 
the Court staff was on strike, during the 
period from April 25, 1975 and was on strike 
even on that day; and he could not deposit 
the amount due under the decree and he 
should, therefore, be permitted to deposit the 
deoretal amount and the auction-sale should 
be set aside under Order: XXI Rule 89 of the 
Code of Civil Procedure. 


8. On that application Exh. 18, the court 
passed an order; “Money transactions are 
stopped due to strike. The Applicant to depo- 
sit the amount when the strike is over.” 
After the strike was over, on April 27, 1975; 
and the staff joined their duty, the Nazir of 
the court accepted the moneys, on April 27, 
1975. 

4. Thereafter, on June 16, 1975, the auc- 
tion purchaser filed an application, Exh. 21, 
to make the auction purchase absolute in his 
favour, while referring to the application of 
the judgment-debtor, of May 3, 1975, con- 
tending that the ground of the strike was not 
a proper ground as the court was not “clos- 
ed”, though the staff was on strike; and 
hence his application, Exh. 18, was barred by 
the law of limitation, under Article 127, which 
prescribed a period cf 80 days from the 
date of the sale, as the period of limitation 
for such an application under Order XXI 
Rule 89. . 

5. It must be noted that that Article was 
amended by the C. P. C. Amendment Act, 
1976, (Act No. 104 of 1976), which came into 
force, on February 1, 1977, during the pen- 
dency of the above First Appeal, in this court, 
by substituting for 80 days, the words 60. 
days. 

6. In the meanwhile, the Civil Judge dis- 
missed the application as time barred under 
the unamended Article 127, purporting to fol- 
low the decision in Jagu Anyaba v. Bajarang 
70 Bom LR 412: (AIR 1969 Bom 90) where 
it was laid down that Section 4 of the Limi- 
tation Act, 1908 applied to applications under 
Order XXI Rule 89 of the Civil Procedure 
Code, 1908 and the court had the power to 
condone the delay; but that case has no ap- 
plication to the present case because the 
court itself was not “closed” when the depo 
sits ought to have been made by the appel- 
lant No. 1 under Order XXI Rule 89. In fact 
even Section 4 had no application for the 
reason. . 

7. The learned Judge, however, failed to 
note that what applied to the present case 
was the Limitation Act, 1068; and under Sec- 


. with a view to 
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tion 5 of the Act, the power of the court to 
condone the delay is taken away, in respect 
of the applications under any of the provi- 
sions of Order XXI of the Code of Civil Pro- 
cedure, 1908, which must include, according 
to the general rules of the interpretation of 


statutes, any application under Order XXI ot 


the Code of Civil Procedure 1908 as amend- 
ed from time to time. 


8. Jagu’s case- (AIR 1969 Bom 90) under 
Section 4 of the old. Limitation Act was, 
therefore, totally irrelevant in the ‘context of 
the provisions contained in Section 5 of the 
Limitation Act, 1968. However, it seems that, 
relieve the hardship of the 
litigants, caused by the bar of the power to 
condone delay in filing applications under 
Order XXI, the Parliament while enacting the 
amendment of the Civil Procedure Code, Act 
No. 104 of 1976, also enacted Section 98 of 
the Code of Civil Procedure (Amendment) 
Act, 1976 (Act No. 104 of 1976), which runs 
as follows :— 

“98. Amendment of Schedule of Act 36 of 
19683 —~ (1) In the Limitation Act, 1968, in 
the. Schedule, in the entry in the second 
column, against Article 127,” for the words 
‘thirty days’ the words ‘sixty days’ shall be sub- 
stituted. (2) Where the period specified in 
Article 127 of the Schedule to the Limitation 
Act, 1968 (86 of 1968) had expired on or bs- 
fore the commencement of this Act, nothing 
contained in sub-section (1) shall be constru- 
ed as enabling such application as is referred 
to in the said Article, to be filed after the 
commencement of this Act by reason only of 
the fact that a longer period therefor is spe- 
cified in the Act aforesaid by reason of the 
provisions of sub-section (1).” 


9. As the period under the Limitation Act 
is essentially with regard to a procedural mat- 
ter, the Parliament appears to have included 
these provisions in the amendment of the 
Code of Civil Procedure. Although the matter 
is essentially a matter of procedure, for mak- 
ing an application to set aside auction sales, 
the period is prescribed for making the appli- 
cation, 


10. One of the most well-known statements 
of the rules regarding retrospectivity is con- 
tained in the passage from the judgment of 
"R. S. Wright J, in Athlumney, (1898) 2 
Q. B. 551 :— Ji 


“Perhaps no rule of construction is more 
firmly established than this that a retrospec- 
tive operation is not to he. given to statute so 
as to impair an existing right or obligation, 
otherwise than as regards matter of proce- 
dure, unless that effect cannot be avoided 
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without doing violence to the language of the 

enactment. If the enactment is expressed in 

language which is fairly capable of either in- ` 
terpretation, it ought to be construed as pro- 

spective only.” 

(Maxwell on the Interpretation of Statutes, 

12th Edition, p. 216). : 

11. The Parliament has made it clear by ex- 
cluding the right of the judgment-debtor for 
making an application after the coming into 
force of India Act No. 104 of 1976, that if 
the application under Order XXI Rule 89 was 
to be made before the coming into force of 
the Amending Act, on Ist February, 1977, 
retrospective effect may not be given and 
the benefit of the amending Article may not 
be given in respect of such application. 


12. In the present case, there can be no 
doubt that as the application, under Order 
XXI Rule 89 was made by the applicant in 
the present case on May 8, 1975, there was no 
question of filiag an application after Febru- 
ary 1, 1977: and it was clearly within the 
time prescribed by the amended Article 127 
of the Limitation Act, 1968. 

18. As stated already. in Jagu's case (AIR 
1969 Bom 90) it was held that the court had 
the power to condone the delay for sufficient 
cause, under Section 4 of the old Limitation 
Act, in respect of applications under Order 
XXI Rule 89, for which the period of limita- 
tion was contained in Article 166 of the old 
Limitation Act; and this court applied the 
provisions of Section 4, The decision becomes - 
entirely inapplicable to this case having re- 
gard to the express prohibition contained in 
Section 5 of the new Limitation Act. Never- 
theless in view of the amended Article 127, 


. which is similar to Article 166, it must be 


held that that article would apply to the ap- 
plication made by the judgment-debtor in this 
case, 

14. However, as it is not disputed that 
there was a strike between the period Ist 
April 1975 to May 8, 1975; and the court it- 
self passed an order that the money cannot 
be accepted till the strike was over, although 
technically speaking the court was open for 
the purpose of receiving money, it was in 
fact, closed. 

. 15. Section 4 of the Limitation Act, runs as 
follows :— 

“Where the prescribed period for any suit, 


` appeal or applicatién expires on a day when 


the court is closed, the suit, appeal or ap- 
plication may be instituted, preferred or made 
on the day when the court re-opens, 


Explanation — A court shall be deemed to 
be closed on any Cay within the meaning of this 
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section if during any part of its normal work- 
ing hours it remains closed on that dar” 
(Underlining supplied). 








16. A court is not ‘open’ merely because t` 


is physically open. A court is not merely a 
building with rooms in it. A Judge in a cowt 
may for certain purposes proceed with tre 
matters where the parties could be heard; 
but when it comes to the practical and execs- 
tion side of the court, it must include nət 
only the Judge who may be available, bat 
the Nazir and the other officers and clerks +f 


the court who normally receive the applic - 


tions and particularly the moneys which a-e 
required to be deposited in the course of zn 
application like one under Order XXI Rule 39. 

1% When the court itself said that it cow-d 
not accept the money under Order X=I 
Rule 89, although in a highly technical sens, 
it may not be “closed” according to the 
court calendar for all practical and legal p-r- 
poses, particularly for receiving moneys, it 
was “closed”, This is why the explanation z0 
Section 4, which is new, deals with the sita- 
tion like the present one, where although rae 
court may not be actually closed, it must 3e 
“deemed” to be closed, if during any part >f 
its normal working hours it remains cloz:d 
on that day for any particular kind of wors. 

18. As the court in the present case was 
not in a position to work on the execut.=2 
side and accept the money which was æ- 
quired to be deposited under Order XXI 
Rule 89, it must be held that the situation {cll 
within the ambit of the new explanation ad- 
ded to Section 4 of the Limitation Act, 193. 

19. This new explanation was added by zae 
Joint Committee of Parliament: to make it 
clear that if on any part of its normal wo- 
ing hours it remains “closed” on that day, “ae 
court shall be “deemed to be closed” on tat 

ay. 

20. In the present case, though it was ot 
“closed” for any part of the day for the ncr- 
mal business of the court, generally in ay 
opinion, for the purpose of the applicatisn 
under Order XXI Rule 89, it was “closed” as 
the situation was intended to be covered 3y 
the deeming Explanation to Section 4. 

21. Again, in Dharmsi Morarji Chemical 
Co. Ltd. v. Ochhavlal Hargovandas Shah, ITR 
51 Bom 848 : (AIR 1927 Bom 480), it was laid 
down that when a party has to do somethiag 
before a certain day and if upon that day >r 
before that day he cannot do that thing 3y 
reason of the act’ of Court, then he is entitisd 
to an extension of time by that period duriag 
which he is delayed by the Court’s action. 

22. In the present case, there can be 20 
doubt, having regard to the order passed >n 
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the application of the judgment-debtor, on 
May 8, 1975, that the court was “deemed to 
be closed” within the meaning of Explanation 
to Section 4. 

2% Moreover, Section 4 — Explanation 
must be so interpreted as to the well-known 
maxim of justice that an act of court shall 
prejudice no man ‘Actus Curiae Neminem 
Gravabit’. 

24. The maxim is founded upon justice and 
good sense; and affords a safe and certain 
guide for the administration of law. It cannot 
be ignored when interpreting a section in a 
situation viz, strike in the court, which, even 
as our recent experience showed, prevented 
the courts from functioning, in many of its 
branches on account of the absence of the 
non-gazetted staff on strike, including the 
clerks and peons, ordinarily indispensible who 
are parts of the machinery of justice, as it 
functions on a lower but day to day practical 
level in our country. 


25. For the above reasons I hold that the 
learned Judge erred in rejecting the applica- 
tion as barred by time under Article 127 of 
the Limitation Act, 1963. 


26. The second order confirming the auc- 
tion -sale is also set aside. Special Darkhast 
No. 8/74 and the applications, at Exhs. 18, 
21, and the stay at Exh. 26 are, therefore, res- 
tored to the file of the Executing Court of 
the Civil Judge, Bhir, for disposing of the 
application made by the judgment-debtor on 
merits, in accordance with law and the ob- 
servations made hereinabove and in accord- 
ance with the finding that the application is 
within time. 

27. The First Appeal is allowed. In the 
circumstances of the case, there shall be no 
order as to costs. 

Appeal allowed. 
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KANTAWALA, C. J. AND DESAI, J. - 

M/s. Fortune Films International, Appel- 
lants v. Dev Anand and another, Respondents. 

Appeal No. 17 of 1978, D/- 14-8-1978.° 

Copyright Act (14 of 1957), Ss. 2 (c), 2 (9, 
2 (h), 2 (y), 18 (4) — Cine artiste’s work ina 

— It is not protected by the Act. 

In view of definition of ‘artistic work’ in 
sub-section 2 (c), of ‘dramatic work’ in sub- 
section 2 (h) and of ‘cinematograph film in 


*(From Judgment of Gadgil J. in Suit 
No. 1825 of 1977, D/- 8-1-1978.) 


JV/JV/E746/78/RSK 
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sub-section 2 (f) it seems that the copyright 
Act does not recognize the performance of an 
actor as ‘work’ within meaning of sub-sec- 
tion 2 (y), which is protected by the Act. 
i (Para 28) 
“Artistic work” has been defined as mean- 
ing a painting, a sculpture, a drawing, an en- 
graving or a photograph, and it would be 
clear and obvious that the performance given 
by an artiste ina cinematograph film cannot 
be equated with any of the five categories in- 
dicated; as it is a comprehensive definition; 
unless expressly covered, sub-section (c) 
would not be of any help to the cine artiste. : 
(Para 17) 
On a plain reading of the definition of 
“dramatic work” a motion picture cannot be 
regarded ‘as a piece for recitation or a choreo- 
graphic work or entertainment in dumb show. 
Under the definition to be found in sub-sec- 
tion (h), only for a dramatic work of any of 
these three types specified i.e. (i) piece for 
recitation, (ii) choreographic work or (iii) 
entertainment in a dumb show would be in- 
cluded, and then further only: where the 
scenic arrangement or acting form of which 
‘ (in the three types) is fixed in writing or 
otherwise. When this requirement is satisfied 
then the work under consideration will 
amount to a “dramatic work” which will be 
protected by the provision contained in the 
Copyright Act. The words “or otherwise” 
found in the definition of “dramatic work” 
are there, only to provide for the modern 
means of recording such as a tape-recorder or 
a dictaphone and similar. instruments. ae 
(Para 21) 
The definition of ‘cimematograph film’ only 
protects the film as well as the sound tract 
which is married to the film proper (i.e. the 
visual sequences). The copyright in the entire 
' film may cover portions of the film in the 
sense that the owner of the copyright in the 
film will be entitled to the right in portions 
of the film; but this idea or concept cannot be 
extended to encompass an idea that there 
would be one owner of the cinematograph 
film and different owners of portions thereof 
inthe sense of performers who have collec- 
tively played roles in the motion picture. AIR 
1977 SC 1448, Ref. . _ > (Para 22) 
Anno: AIR Manual: (8rd Edn.), Copyright 
Act, S. 2, N. 1; S. 18, N. 4. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1448 >.> 98, 98 
AIR 1968 SC 890 26 
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Mehta and Co., for Appellants; A. H. Desai 
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- M/s. Bachubhai Munim and Co., for Respon- 
dent No. 1. ' 


DESAI, J. :— This appeal is from the order 
of Gadgil J. dated 8rd January 1978 made on 
the plaintiffs Notice of Motion, dated 15th 
December 1977. By the said order the learn- 
ed single Judge confirmed the ad-interim in- 
junction already granted, as he was of the 
opinion that the terms of Exhibit ‘A’ to the 
plaint, particularly paragraph 7, was prima 
facie in the plaintifs favour. He rejected 
the defence. contention that Exhibit ‘B’ 

‘ amounted to a novatio and in his view the 
same appeared only to change in the mode 
of payment. The respective arguments as to 
copyright were not considered at that stage. 


2. In this view of the matter the learned 
single Judge confirmed in favour of the plain- 
tiff the substantial reliefs which the plaintiff 
had already obtained at the ad-interim stage; 
and it is the Ist defendants, who, bein ag- 
grieved by the said order, have preferetl this 
appeal. 


3. Before setting out the facts shortly, it 
may be stated that on 27th February 1978 
we heard fairly detailed arguments lasting for 
nearly three to four hours on the appellant’s 
Notice of Motion, and after this hearing we 
reduced the ambit of the injunctions granted 
in favour of the plaintiff and restricted them 
to four of the specified territories mentioned 
in clause 6 of Exhibit A and vacated the in- 
juctions for the territories not specified in 
Clause 6. At the conclusion of the arguments 
and before passing the order on the Notice 
of Motion we had asked counsel for the par- 
ties whether they desired to convert the hear- 
ing of the Notice of Motion in the Appeal to 
the hearing of the Appeal itself. After taking 
instructions the learned counsel for the appel- 
lants was agreeable for this course; but on 
behalf of the Ist respondents (original plain- 
tiff) it was stated to us that the respondent 
did not wish to convert the hearing of the 
Notice of Motion into the hearing of the Ap- 
peal. Accordingly we only made the operative 


<order. It is in these circumstances that the 


appeal has subsequently been re-heard, though 
it must be stated that somewhat more detail- 
ed arguments have been advanced today. 


4. In order to appreciate the rival contro- 
versy, a few facts may be stated: The plaintiff 
(the Ist respondent before us) is a cine arti- 
ste and will be hereinafter referred to as “The 
Cine. Artiste” for the sake of brevity. The ap- 
pellants before us are the producers of a 
motion ‘picture in Hindi language entitled 
“DARLING DARLING”; they will be here- 
inafter referred to:as - “the producers”. The 
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2nd defendant to the suit were M/s. Navrang. 
Cine Centre Private Ltd., a Laboratory carrr- 
ing on business of processing cinematograpki 
films; they will hereinafter be referred . 

as “the laboratory”. 

5. According to the producers, they em- 
gaged the Cine Artiste’s services some time 
in December 1972 and the production of the 
film commenced some time in May 1978 with 
the “muhurat Shot”. It is alleged by the pro- 
ducers (though disputed by the cine artists) 
that in July 1973 they had entered into an 
agreement with one Mavani for the East Pun- 
jab territory and in July 1974 with one G. N. 
Shah (HUF) for the Bombay and Overseas 
territories. It is their case further, which is 
again disputed by the cine artiste, that by Ist 
August 1974 about eight reels of the said 
motion picture were. completed. It is on 
that day that a written agreement Exhibit "A’ 
to the plaint was entered into between tie 


producers and the cine artiste in the form of 


a letter written by the producers and confirm- 
ed by the cine artiste. Both sides have plecd- 
ed that some changes were thereafter oraly 
made; but it will be sufficient for our par- 
poses to refer only to certain arrangements 
recorded in the correspondence exchanged be- 
tween the producers, the laboratory and the 
cine artiste in the form of letters, which rë 
collectively annexed as Exhibit P to ‘the 
ae 


„ Now, for the purposes of disposing of 
this appeal, we are not inclined to attech 
much importance to the case of any oral varia- 
tion and are of opinion that the rights of the 
parties must stand governed by the written 
agreement recorded in the letter ‘dated Ist 
August 1974 (Exhibit ‘A’ fo ‘the plaint) as 
modified, governed, controlled or clarified by 
the subsequent letters, part of Exhibit “B’ 
(Collectively) to the plaint. It may be stat- 
ed that the first of the two letters which sre 
part of Exhibit “B” bears the date €&th 
November, 1976, but the admitted’ posifion 
is that the proper date is 8rd December, 1976, 
and it is this very same letter which is refr- 
red to in the next letter dated 4th December, 
1976; and indeed a photostat copy of the 
letter of the ‘8rd was enclosed along with the 
latter letter of 4th addressed by the eboraicry 
to the cine artiste which was ed confirmed 
by the cine artiste, 


7. Before dealing with the agreement 


(Ex. ‘A’ to the plaint), it may be mentioned ` 


that the motion picture was censored >m 
llth May, 1977. It was released in the Deh? 
U. P. territories on and: after 2nd September, 
1977: According to the producers, it was 
released in the East Punjab territory on 3Gth. 
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September, 1977. As far as this territory is 
concerned, it is the cine artiste’s case that 
such release was a surreptitious one and with- 
out his knowledge. or consent. It was also 
released in the Mysore and C. P. C. I. terri- 
tories; but this, it is admitted, was with the 
knowledge and consent of the cine artiste 
and in accordance with the rights of the 
parties. It is also the producers’ case’ that 
between 8rd November, 1977 and 28rd 
November 1977 the Laboratory had prepared 
and delivered thirteen prints: for distribution 
and release in “overseas” territory. Accord- 
ing to the cine artiste, this was also done 
without his knowledge or consent and was in 
breach of his right under the agreement dated 
Ist August 1974, to which we must now turn 
to ascertain what exactly the rights and the 
reciprocal obligations of the parties were. 


8. The agreement in the form ot a letter 
sent by the producers and confirmed by the 
cine artiste records that the artiste was to per- 
form and play as the leading male artiste for 
the picture.’ We are really concerned with 
Clauses 6 and 7 of the said agreement and 
they provide as follows:— — 


“G. That in consideration of your all the 
services to: us for the said picture, you will 
be paid remuneration as under:— 


(a) Rs. 1,00,000/- on or before the as 
of our above picture in the Delhi U. P. ter 
ritory. 

(b) Rs. 3,50,000/- on or before thé release 
of our above picture in the Bengal territory. 

(c) Rs. '75,000/- on or before the release 
of cur above picture in the Nizam territory. 

(d) Rs. 75,000/- on or before the release of 
our above- picture in the Mysore territory. 

(e) Rs. 50;000/- on or before the release of 
our above picture in the C: P, C. I, territory. 

(£) Rs. 25,000/- on or before the release of 
our above -picture in the Tamil eee ter 
ritory. i 
(g) Rs. 25 ,000/- on or before the ies of 
our above picture in the Andhra territory. 





Rs. 7,00,000/- 





7. The aforesaid amount shall be paid to 
you by procuring suitable annuity policies of 
LIC. of India. That your work in our above 
Picture on, completion will belong to you ab- 
solutely and. the. copyright therein shall vest 
in. you and we will no} be. entitled to exhi- 
bit the said. picture until full payments as per 
clause 6 above. are secured to you by way of 
annuity policies of LIC. It is, however, _agreed 
that upon the deliveries of. the said au- 
nuity policies as per Clause 6 above to you 


20 Bom.  [Prs. 8-10] 


as stated above, your copyright will automa- 
tically vest in us. We therefore agree that 
until the said policies are delivered to you, 
we shall not release the said picture not exhi- 
bit or distribute or exploit or part with any 
prints of the said picture to any party direct- 
ly or indirectly for the purpose of exhibition, 
distribution and exploitation in the territories 
specified above”. 


It may be pointed out that in the body of the 
agreement, Exhibit A to the plaint as annex- 
ed, there is a mistake inasmuch as item (d) 
to be found ‘in the original agreement pro- 
viding for the payment of Rs. 75,000/- to 
be made on or before the release of the pic- 
ture in the Mysore territory is missing we 
have set out the clauses by reference to the 
original letters. : i 


9. On behalf of the cine artiste it was 
contended that the following rights are clearly 
conferred on and/or retained by the cine 
artisto by reason of the agreement contained 
in the bargain to be found in Clause 7 or 
para 7 of this letter: (1) That it is 
agreed that the copyright in the motion 
picture viz. the 
DARLING’ is to vest in the Cine Arti- 
ste subject to the condition that upon 
deliveries of the annuity policies of the L. I. C. 
of the value of Rs. 7,00,000/- the cine artiste’s 
copyright would automatically vest in the pro- 
ducers, (2) There was a total prohibition and 
a negative covenant given by the producers 
in respect of the producers being entitled to 
exhibit the said picture anywhere until the 
full payment of the amount of Rs. 7,00,000/- 
was secured to the cine artiste by way of 
annuity policies of the L. I. C. It was sub- 
mitted by counsel on behalf of the cine artiste 
that this prohibition or negative covenant 
was made subject to a specific provision or 
Telaxation made in favour of the producers 
that the producers would be entitled to.a 
limited right of exhibiting the picture in the 
seven territories mentioned in Clause 6 pro- 
vided payment of the amount indicated for 
each territory in the said clause was made on 
or before the release of the picture in that 
territory. Such payment was to be in ac- 
cordance with the manner indicated viz. by 
procuring .suitable annuity policies of the 
L. I. C. This was, according to his submis- 
sion, a clarification or an exception by way 
of relaxation of the absolute prohibition in 
respect of the total release unless the full 
amount was paid. (8) In the alternative to 
the contention that the copyright in the film 
was by agreement specifically vested in the 
cine artiste, it was submitted that the copy- 
right in his performance was expressly agreed 
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to be vested in the cine artiste and, at any 
rate, this copyright was to remain vested in 
him till the full amount of Rs. 7,00,000/- was 
paid to him in the manner indicated in the 
said agreement. As far as payment is concern- 
ed, it may be mentioned at this juncture that 
it is the plaintiff's case that out of Rupees 
7,00,000/- a sum of Rs. 1,25,000/- has been 
received by him leaving a balance of Rupees 
5,75.000/- as payable for the work done by 
him. On the other hand, it is: the contention 
of the producers that a further amount of 
Rs, 3,50,000/- has been paid to the cine 
artiste (of which Rs. 8,00,000/- was claimed 
to have been paid toward the enhanced 
amount of Rs. 4,00,000/- payable for Bengal 
territory), leaving, therefore, only the balance 
of Rs. 2,25,000/- of ‘the total amount. ‘Thus, 
according to the cine artiste, there could: be 
no release in the territories not specified in 
Clause 6 including Bombay and overseas un- 
til full payment was made. 


10. As far as the agreement contained in 
the letter of lst August 1974 is concerned, 
it was submitted by learned counsel on behalf 
of the appellants before us (producers) that: 
(1) the agreement did not provide for, the 
vesting of the copyright in the said motion 
picture in the cine artiste, but it merely re- 
ferred to the copyright in the cine artiste’s 
work in the said motion picture. (2) That as 
there was no specific agreement regarding 
the copyright of the said picture to be found 
in this agreement, under the provisions of 
the Copyrighe Act the copyright in the motion 
picture would belong to the producers, (3} 
It was submitted that under the provisions 
of the Copyright Act, 1957, the copyright in 
a cine artiste’s performance was not any 
“work” which was protected and, therefore, 
despite the specific provision in the agree- 
ment, there was no legal vesting of such ` 
copyright in the cine artiste. In other words, 
it was submitted that this provision conferred 
on the cine artiste a non-existent right or a 
right which was not protected by the law in 
question viz. the Copyright Act, 1957. (4) “As 
far as the prohibitions or the negative coven- 
ant was concerned, it was submitted that if 
Clauses 6 and 7 of the agreement are read 
harmoniously and properly, rights were con- 
ferred on the cine artiste and prohibitions 
imposed on the producers only in respect of 
the seven territories indicated in clause 6 with 
a provision that on payment of the respec- 
tive amounts mentioned against each ‘ terri- 
tory,. the producers were entitled to. release 
the said motion picture in the said territories. 
(7) Finally; it was submitted that even if the 


Court’ were of opinion that. the Copyright 
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Act, 1957, conferred protection on -and did. 
protect the copyright in an actor’s perform- 
ance in a motion picture and if it further held 
that the copyright in the cine artiste’s per- 
formance had been specifically vested in him 
by the letter of Ist August 1974, it would 
not necessarily follow that the cine artiste 
by reason of the vesting of such copyright 
in him would be entitled to the wide in- 
junctions sought for if in the opinion of the 
Court under the agreement, which conferred 
the copyright and the prohibition against the 
producers releasing the picture, was express- 
ly restricted to the seven territories mentior- 
ed in Cl. 6. In this connection it may be 
stated that on behalf of the appellants (the 
producers) a submission has been urged that 
it was the cine artiste who has come to the 
Court in order to secure the wide injunctions 
which he has sought for; and in case righ-s 
were not clearly and unequivocally conferred 
on the cine artiste by the agreement, the 
principles of balance of convenience require 
that wide injunctions should be refused to 
the plaintiff and the plaintiff should have 
only a limited injunction which we had m 
fact granted by our order dated 27th Febra- 
ary 1978 on the Notice of Motion in appeal 
and that the cine artiste was not entitled to 
any wider injunctions. In this connection it 
was also submitted that if there was any 
doubt as to the impact and implications of 


the agreement dated Ist August 1974, it must’ 


be resolved in favour of the producers by 


reading the letters dated 8rd and 4th Decem- - 


ber 1976 (Exhibit ‘B’ to the Plaint.), 


ll. The first question to be considered 
is whether the cine artiste is right in his con- 
tention that under the agreement recorded 
in the letter of lst August 1974 the copy- 
right in the film was agreed to be vested in 
him until the appellants had produced the 
annuity policies of the full amount of 
Rs. 7,00,000/-, when, it was provided that 
the copyright should automatically vest in 
the producers. The relevant words of the 
letter read as follows :— 


iuo That your work in our above pic- 
ture. on completion will belong to you ab- 
solutely and the copyright therein shall vest 
in you It is however agreed that 
upon deliveries of the said annuity policies 
as per clause 6 above to you as stated above, 
your copyright will automatically vest in us.” 
(underlining supplied) 


12. The short question is ‘whether do 
the word ‘therein’ refer to the work of the 
cine artiste in the picture or to the picture? 
On a fair reading of the language employed, 
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it.would appear to us that the word ‘therein’ 
can only refer to the work of the cine artiste 
in the picture and not to the picture as a 
complete entity. This is. also borne out by 
the opening portion of the sentence under 
consideration which provides for the work of’ 
the cine artiste in the picture belonging to 
him on completion, and it is the copyright 
in that work, which, by the subsequent part 
of the sentence is declared as vesting in him 
till the payment of the full amount of Rupees 
7,00,000/- by way of procurement of the 
annuity policies. Reading these provisions as 
sought for by the learned counsel for the Ist 
respondent (the cine artiste) would, in our 
opinion, be a strained reading not borne out 
by the words used nor by the construction of 
the sentence, 


12A. If, in our opinion, by the agreement 
it was agreed between the producers and the 
cine artiste that the copyright in the cine 
artiste’s work in the motion picture is to vest 
in the cine artiste till full payment of the 
agreed amount is made to him, ‘on which it 
would automatically vest in the producers, 
it becomes necessary to examine the conten- 
tions advanced at the bar on behalf of the 
appellants (producers) that such a copyright 
was not recognised or’ protected by the 
(Indian) Copyright Act, 1957. It was submit- 
ted that the Copyright Act properly read 
would seem to protect only “work” as therein 
defined and if the works indicated in the đe- 
finition of “work” to be found in Section 2 
(y) of the Copyright Act properly consider- 
ed, only “work” which is tangible in nature 
was protected. It was submitted that there 
could be a copyright in a motion picture or 
a cinematograph film as also in the story, 
scenario or music (if written on sheets or if 
put on a sound tract or a tape, but not other- 
wise), which were all tangible, but not in the 
performance of an artiste although it was 
part of component element of a film. On the 
other hand, on behalf of the cine artiste it 
was contended that the performance of an’ 
actor was covered by the definition of “artis- 
tic work” or “dramatic work” to be found in 
Sections 2 (c) and 2 (h) of the Copyright Act, 
1957. Alternatively the argument which was 
advanced was that a cinematograph film 
would include portions of the film or com- 
ponents of the film and an atriste’s work in 
the film must be regarded as a component or 
a part of the film which would be entitled 
to protection as falling within the definition 
It .becomes necessary, therefore, 
to. examine the relevant provisions of the 
Copyright Act, 1957, to which our attention 


was drawn at the..bar, in order. to consider 
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which of the rival sabungan are to pe ac- 

cepted. 

_ 18. Section 2 is the interpretation section 

and we are concerned with the words “artis- 

tic work”, “author”, “cinematograph film”, 

“dramatic work”, “performance” and “work” 
to be found in sub-sections (c), (d), (£), (h), (a) 
and (y) respectively of Section 2. These may 
be fully set out: 

“9, (c) “artistic work” means,— 

(i) a painting, a sculpture, a drawing (in- 
cluding a diagram, map, chart or plan lan), at 
engraving or a photograph, whether or ks 

_ any such work possesses artistic quality. 

(ii) an architectural work of art; and 

(iii) ‘any other work of artistic craftsman- 

ip. 


2 (d) “ , means,— 


(i) in rma to literary or dramatic work, ; 


the author of the work; 

(ii) in relation to a musical work, the com- 
poser; 

_ (iii) in relation ‘to an artistic work other 
than a photograph, the artiste; 


(iv) in relation to a photograph, the Sunon ' 


taking the photograph; 

(v) in relation to a cinematograph film, the 
owner of the film at the time of its comple- 
tion; and 

(vi) i in relation to a record, the owner of the 
original plate from which the record is made, 
at the time of the making of the plate; 

,, 2 (£) “cinematograph film” includes -the 
sound track, if any, and “ċinematograph” 
shall be construed as including any work pro- 
duced by any process analgous to cinema- 
tography; 

2 (h) “dramatic work” ‘includes any piece 

_ for recitation, choreographic work or enter- 
tainment in dumb show, the scenic arrange“ 
ment or acting form of which is fixed in writ- 
ing or otherwise but does not include a ci- 
nematograph film; 

2 íq) “performance” includes any mode ot 
visual or acoustic presentation, including any 
such presentation by the exhibition of a 
cinematograph film, or by means of radio- 
diffusion, or by the use of a record, or by any 
other means and, in relation to a lecture, in- 
cludes the ales of such lecture; 


2 (y) “wo: " means any of the following 
works, Peril . 
(i) a literary, ah as musical or artistic 
work; `. 

Ga cinematograph film; 

(iif) ‘a record;” 

14, Section 13 of the Copyright 2 Act, 1957, 


provides that subject tc the provisions of the 
section and other provisions of the Act, copy- 
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right shall subsist throughout India in three 
types of works indicated therein, viz. (1) ori- 
ginal literary, dramatic, musical and artistic 
works; (2) cinematograph films and (8) re- 
cords. Sub-section (4) of Section 18 provides 
as follows: - 

“18 (4) — The copyright in a cinemato- 
graph film or a record shall not affect the 


separate copyright in any work in respect of 


which or a substantial part of which, the film, 
or as the case may be, the record is made.” 
Section 14 gives what is meant by ‘copyright’ 
by and under the Act and sub-section (1) (c) 
thereof provides for the case ofta cinemato-— 
graph film. Section 16 makes it clear that 
there is: no copyright except as provided 
under and in accordance with the Copyright 
Act. Section 17 provides for the first owner 
of copyright, and it is provided that the 
author of a work shall be the first owner of 
the copyright therein. In respect of a cinema- 
tograph film provision is to be found in 
caluse (b) cf the Proviso to Section 17, which 
is in the following words : 

“(b) subject to the provisions of clause (a), 
in the case of a photograph taken, or a paint- 
ing or a portrait drawn, or an engraving or a 
cinematograph film made, for valuable con- 
sideration ‘at the instance of any person, such 
person shall, in the absence of any agreement 
to the contrary, be the first owner of the 
copyright therein.” 

Sections 18 and 19. deal with the assign- 
ments of copyright and under Section 19 it is 
provided that no assignment of the copyright 
in any work shall be valid unless it is in writ- 
ing signed by the assignor or by his duly 
authorised secant: Section 80 provides for 
granting of licence by the owner or a prospec- 
tive owner of any copyright. There is only 
one other section to which reference was 
made at the bar during the course of argu- 
ments, and it was to Section 55 which pro- 
vides for civil remedies for infringement of 
copyright. The relevant portion of ` sub-sec- 
tion (1) provides that the owner of the copy- 
right shall, except as otherwise provided by 
the Act, be entitled to all such remedies by 
way of injunction, damages, accounts and 
otherwise as are or may be conferred by law 
for the infringement of a right. i 


15. It now becomes necessary to consider 
in the light of these provisions whether the 
performance of a cine artiste in a film would 
be a ‘work’ protected by the Copyright Act, 
1957, and, if it is so protected,’ what would 
the rights of the cine artiste be i in me case 
under consideration P 

16. We will have in this connection to con- 
sider’ the submission made on behalf of the 
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cine artiste that such performance would b> 
covered either by the definition of “artisti2 
work” or “dramatic work” or “cinematograph 
film” to be found respectively in sub-sec- 
tions (c), (h) and (£) of Section 2 of the Copy- 
right Act, 1957. If it is so covered, such per 
formance would fall within the meaning cf 
the word ‘work’ to be found in sub-section 4) 
of Section 2. 


17. It therefore becomes necessary to exc- 
mine these definitions one by one to consider 
whether such submission can be accepted. 
- “Artistic. work” has been defined as meaning 
a painting, a sculpture, a drawing, an engra~- 
ing or a photograph, and it would be clear 
and obvious that the performance given Fy 
an artiste in a cinematograph film cannot te 
equated with any of the five categories indi- 
cated; as it is a comprehensive definition; u2- 
less expressly covered, sub-section (c) woud 
not be of any help to the cine artiste. 

18. The definition of “dramatic work” -:o 
be found in Sec. 2 (h), however, is an incl- 
sive definition including any piece for recita- 
tion, choreographic work or entertainment in 
dumb show, the scenic arrangement or act- 
ing form of which is fixed in writing or other- 
wise. The definition, however, expressly ex- 
cludes a cinematograph film by the closiag 
words of sub-section (h) of Sec. 2. 


19. It was submitted that the per 
formance of the cine artiste is ast 
ing, the form of which is fixed in 
the film and, therefore, would be within 
the definition of “dramatice work”, 
tively in connection with this definition its2lf 
is was submitted that since it was an inc-u- 
sive definition, even if an actor’s performance 
fixed in the film negative was not expres:ly 
covered by the portion of the definition com- 
mencing with the words “any piece...... 
and ending with the words “or otherwise”, it 
must be regarded as a dramatic work by ihe 
very nature of things. In connection with the 
closing words of the sub-section which ex- 
cluded a cinematograph film from the defini- 
tion of “work”, it was submitted that eitha a 
cinematograph film must be construed a: a 
total film and therefore, only the film which 
is the final product of various dramatic works 


would be excluded, so that the performarce - 


of the actor would still remain within the 
definition of “dramatic work”; alternativey, 
it was urged that if the dramatic work of an 
actor being part of a cinematograph film were 
to be excluded by the specific words of sub- 
section (h) of Section 2, then it must nees- 
sarily be included within and must be held 
covered by the definition of a “cinematograph 
film” as defined by sub-section (f) of S 2 
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which is also an inclusive and not a compre- 
hensive definition. 

20. Our attention was drawn at the bar, 
to the definition of “dramatic work” to be 
found in the English Copyright Acts viz. the 
Copyright Act, 1911, and the Copyright Act, 
1956, under the Copyright Act, 1911, “drama- 
tic work” is defined by Section 35 in the fol- 
lowing words : 


“35. ‘Dramatic work’ includes any piece for 
recitation, choreographic work or entertain- 
ment in dumb show, the scenic arrangement 
or acting form of which is fixed in writing or 
otherwise, and any cinematograph production 
where the arrangement or acting form or the 
combination of incidents represented give the 
work an original character.” 

“Dramatic work” has been defined in the fol- 
lowing words in Section 48 (1) of the Copy- 
right Act, 1956: 

“Dramatic work” includes a choreographic 
work or entertainment in dumb show if re- 
duced to writing in the form in which the 
work or entertainment is to be presented, 
but does not include a cinematograph film, as 
distinct from a scenario or script for a cine- 
matograph film”. 


It is apparent that the definition in the Mn- 
dian Copyright Act is substantially the first 
part of the definition of “dramatic work” 
under the English Copyright Act, 1911, ex- 
cluding the later portion in the definition 
under the English Act concerning cinemato- 
graph production. 


21. On a plain reading of the definition of 
“dramatic work” it is not possible to accept 
the submission of learned counsel for the cine 
artiste that the motion picture could be re- 
garded as a piece for recitation or a choreo- 
graphic work or entertainment in dumb show. 
Under the definition to be found in sub-sec- 
tion (h) of the Copyright Act, 1957, only for 
a dramatic work of any of these three types 
specified i.e. (i) piece for recitation, (ii) 
choreographic work or (iii) entertainment in 
a dumb show would be included, and then 
further only where the scenic arrangement or 
acting form of which (in the three types) is 
fixed in writing or otherwise. When this re- 
quirement is satisfied then the work under 
consideration will amount to a “dramatic 
work” which will be protected by the provi- 
sion contained in the Copyright Act. It is 
true that the words “or otherwise” are to be 
found in the definition of “dramatic work”. ° 
But in our. opinion these words are there, it 
seems, only to provide for the modern means 
of recording such as a tape-recorder or a dicta- 
phone and similar instruments. Again, it must 
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be observed that the’ concluding portion of 
the definition of “dramatic work” in the sub- 
_section, which excludes a cinematograph film, 
would seem to clearly shut out any conten- 
tion that the dramatic performance of a cine 
artiste which is fixed or recorded in the film 
negative will be “dramatic work” within the 
meaning of this definition and therefore pro- 
tected by the Copyright Act. It is true that 
the definition is an inclusive definition; but it 
would not be permissible to extend it to cover 
all cases where the work can be popularly 
described as exertions or efforts of a dramatic 
nature. In this connection it may be clarified 
that we are not concerned with the work on 
. a stage or performance in a drama (which 
may be of several types) which may or may 
not be covered by the definition of “dramatic 
work”, Again, the words “fixed in writing or 
otherwise” would seem to suggest a point of 
time prior to the acting or scenic arrangement, 
which requirement would be required to 
be satisfied before the work can qualify to 
be a “dramatic work” and secure protection. 
It is debatable whether the record of the 
acting or scenic arrangement made on a film 
after the scene is arranged or acting done or 
contemporaneous therewith, would be cover- 
ed by the definition. 


22. We now have to consider whether the 
performance of the cine artiste would fall 
within the definition of “cinematograph film” 
to be found in sub-section (f) of Section 2. 
The definition only protects the film as well 
as the sound tract which is married to the 
film proper (i. e. the visual sequence). The 
copyright in the entire film may cover por- 
tions of the film in the sense that the owner 
of the copyright in the film will be entitled 
to the right in portions of the film; but this 
idea or concept cannot be extended to encom- 
pass an idea that there would be one owner 
of the cinematograph film and different 
owners of portions thereof in the sense of 
performers who have collectively played ‘roles 
in the motion picture. In this connection re- 
ference may be made to Indian Performing 
Right Society Ltd. v. Eastern India Motion 
Picture Association, AIR 1977 SC 1448. In 
paragraph 21 of the report Krishna Iyer J. in 
an aside (as expressly indicated in paragraph 
20) refers to cinematograph film in the follow- 
ing words: 


“A cinematograph is a felicitus blend, a 
beautiful totality, a constellation of stars 
if I may use these lovely imageries to 
drive home my point, slurring over the rule 
against mixed metaphcr. Cinema is more 
than long strips of celluloid, more than mira- 
cles in photography, more than song, dance 


Fortune Films v. Dev Anand (Desai J.) >- 


AIR 


and dialogue and, indeed, more than dramatic 
story, exciting plot, gripping situations and 
marvellous acting. But it is that ensemble 
which is the finished product -of orchestrated 
performance by each of the several partici- 
pants, although the components may, some- 
times, in themselves be elegant entities. 
Copyright in a cinema film exists in law, but 
Section 18 (4) of the Act preserves the sepa- 
rate survival, in its individuality, of a copy- 
right enjoyed by any ‘work’ notwithstanding 
its confluence in the film. This persistence 
of the aesthetic ‘personality’ of the intellec- - 
tual property cannot cut down the copyright 
of the film qua film.........” 


23. These words, however, do not take 
the case of the cine artiste any further. The 
question is; whether he has any copyright in 
his performance? If there is and it is 
covered by- the definition of ‘work’ to 
be found in sub-section (y) of Section 2, 
then it will be protected notwithstanding that 
the copyright in the entire film, the compo- 
site work, may vest in the producers. If, how- 
ever, the performance of the cine artiste does 
not satisfy this definition, then there is no 
question of any dichotomy and co-existence, 
since there is no ‘work’ in the cine artiste’s 
performance which is protected by the Act. 
In the view that we have taken of the defini- 
tion of “artistic work”, “dramatic work” and 
“cinematograph film”, it would appear that 
the Copyright Act, 1957. does not recognise 
the performance of an actor as ‘work’ which 
is protected by the Copyright Act. It may 


` be pointed out that apart from the Supreme 


Court case earlier referred to viz. Indian Per- - 


‘forming Right Society v. Eastern India Motion 


Picture Association, AIR 1977 SC 1448, we 
had not been referred at the bar to any judi- 
cial decisior: of the Supreme Court or of a 
High Court in India or of any English Court 
in connection with the claim of copyright of 
a cine artiste in his performance considered 
apart from the copyright in entire film. Ac- 
cordingly the matter appears to be res integra 
and is required to be decided in accordance 
with the statutory provisions, 


24. As digression, to utilise the metaphor 
of Krishna Iyer J. in the. above Supreme 
Court decision, it would appear to us that 
the film in its entirety viz. the mixture or 
blend in its totality is protected as also per- 
haps the small portions of the mixture or 
blend. The protection, however, is not avail- 
able to certain components and elements of 
this mixture viz. the actors performance but 
may be available to the story, screenplay, 
scenario or the music, in case these satisfy 


‘the requirement of a written or similar record. 
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25. Even if we were to proceed on tte 
footing that there is such copyright limited -0 
his performance in the artiste which was vež- 
ed in him expressly by the agreement dated 
lst August 1974, it would not follow that 
the cine artiste would be entitled to the injun2- 
tions as he has sought for. If we were f 
the opinion that agreement or subsequently 
he has allowed the producers the right to =- 
lease the picture unconditionally in certan 
territories and only preserving for the p- 
tection of his interest certain specified or 
limited areas, certainly a cine artiste possess- 
ing such copyright (assumed) will be entil- 
ed to protection; but such protection abo 
must be in accord with the provisions of the 
agreement and cannot be allowed to travel 
beyond it. In other words, applying tae 
above consideration to the actual agreement 
the submission was that even on the assurrp- 
tion that the cine artiste did possess the copy- 
right in his performance, he had either given 
a licence to the producers to exploit the pc- 
ture in the territories not specified in cl. 6 
of the agreement or had indicated that he had 
no objection to such release or exploitation-in 
these territories and therefore, considering 
either as a licence or as an enabling provi- 
sion, relief by way of injunction was required 
to be refused in respect of these territor‘ss. 
In the view that we have taken that therz is 
no such copyright (as protected by the Copy- 
right Act, 1957), it is unnecessary to consicer 
the result of such submission. But it appears 
that there is considerable force therein. Haw- 
ever, in order to succeed as a result of such 
submission, the producers have to estab! sh 
satisfactorily that there was no restriction 
on the producers in respect of the territores 
not specified in Cl. 6 of the letter dated -st 
August 1974 and there was no negatve 
covenant or prohibition against the producars 
in respect of the non-specified territories. 


26. It is, therefore, necessary to consider 
whether under Clause 7 of the said letter of 
Ist August 1974 the bargain between ihe 
parties was that until the full amount of 
Rs. 7,00,000/- was paid to the cine artiste, 
the producers would not be entitled to exhbit 
the picture at all in any of the territories. It 
is the cine artiste’s case that there was stch 
absolute prohibition with a relaxation to be 
found in the last sentence of Clause 7 whch 
enabled the producers to release the picture 
in the seven specified territories mentiored 
in Clause 6 on payment of the respectve 
amounts mentioned in the said clause. -Tais 
however, according to learned counsel for -he 
cine artiste, could not affect the prohibition 
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against the release of the said picture in all 
other territories not mentioned in Clause 6, 
which would include the Overseas and the 
Bombay Circuit as known to the film trade. 
It was submitted by him that unless the last 
sentence of Clause 7 is read in the manner 
as suggested by him as containing a relaxa- 
tion or enabling the producers in certain con- 
tingencies to get out of the absolute bar im- 
posed by the earlier part, it would mean that 
there are two prohibitions or negative coven- 
ants to be found in clause 7— (i) the wider 
absolute one covering all territories, and (ii) 
the one to be found in the last sentence, a 
restricted one, pertaining only to the seven 
territories mentioned in Clause 6. In connec- 
tion with this aspect of the argument it was 
submitted that where a wider right was con- 
ferred under the earlier part of the disposi- 
‘tion or agreement, the later direction should 
be disregarded as an unsuccessful attempt to 
restrict or abridge the wider right already con- 
ferred. In this connection the learned coun- 
sel for the cine artiste cited before us a deci- 
sion of the Supreme Court in Ramkishorelal 
v. Kamalnarayan, AIR 1968 SC 890, where 
the aforesaid principle of construction is in- 
dicated with approval in paragraph 12 of the 
report, It is, however, to be noticed from 
this very decision that an attempt is required 
to be made in the first instance to read all 
paragraphs of a document harmoniously if 
possible. Further—and this caveat is indicated 
by the Supreme Court itself — if it is found 
with some certainty that an absolute or a 
wider right is earlier given, then only the 
later purported curtailment or restriction there- 
of may be ignored or disregarded. In the 
case of the document under consideration 
i. e. the letter dated Ist August 1974, when 
Clauses 6 and 7 thereof are read together 
harmoniously, as we must do, it is impossible 
to hold that any wider prohibition was im- 
posed on the producers or an absolute right 
given to the cine artiste, as contended on 
his behalf, pertaining to all territories includ- 
ing the territories other than those specified 
in Clause 6. The words containing this 
alleged wider prohibition themselves suggest 
and indicate that the restriction or prohibi- 
tion is confined to the seven territories men- 
tioned in Clause 6. This will be found and 
must be the effect to be given to the words 
“until full payments as per Clause 6 above _ 
are secured”. Read in this manner, we will 
find no conflict between these’ words and 
the last sentence of Clause 7, nor will we be 
forced or constrained to read the last sen- 
tence of Clause 7 as the enabling provision 


or-relaxation by way of locus - penetentia 
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given to the producers, mitigating or reducing 
the rigour of the absolute earlier prahibition. 
On a proper reading of the letter dated Ist 
August 1974 we have no doubt that the rights 
secured by the cine artiste were confined to 
and only for the sevea territories mentioned 
in Clause 6 and these were also the subject 
matter of the express negative covenant en- 
joined against the producers by Clause 7. If 
that were so, it would follow that there is 
no negative covenant which could be enforc- 
ed agdinst the producers in respect of. the 
territories not specified in Clause 6; and even 
if in respect of these seven territories the 
negative covenant which can be declared or 
enforced must be in accordance with what is 
provided therein. It may be mentioned here 
that the order passed by us on 27th Febru- 
ary 1978 is expressly in accordance with what 
is provided in clause 6 as modified by the 
letters dated 3rd and 4th December 1976 
though in respect of one territory viz. the 
Bengal circuit, our order provides for retain: 
ing in Court the amount of Rs. 8,00,000/- 
{three lakhs), as it had been contended by 


the producers that there is payment in res- - 


pect of this amount though no receipt was 
passed, ss , 


27. It was submitted by counsel on be 
half of the producers that if the bargain be- 
čween the parties was not clear and unequi- 
vocal and it. was capable of either construc- 
tion, then the benefit of the doubt must be 
given tø the producers as it was the cine 

' artiste who was applying to the Court for 
necessary relief by way of interim injunction. 
On the other hand, it was submitted on be- 
half of the cine artiste that bearing in mind 

` the fact that the provisions in the agreement 
were for .protection of the amounts payable 
to him and as admittedly a large amount is 
still remaining outstanding, the benefit of the 
doubt, if any, should go to the cine artiste 
and he should be protected by necessary de- 
posit even in respect of the territories not spe- 
cified by Clause 6. It was further submitted 
on behalf of the producers that applying the 
principle of balance of convenience also, re 
lief was required to be refused to the cine 
artiste at the interim stage since the injury 
which was likely to be caused to the pro- 
ducers by granting such relief in a doubtful 
case was far likely to cutweigh the injury to 
the cine artiste who was refused release in 
such-a doubtful case. at the interim stage. 

Finally, it was submitted on behalf of the pro- 

ducers that if proper construction of the ag- 
reement was doubtful and the rights and ob- 

Hgations of the partiès not clear, the injunc 


Fortune Films v. Dev Anand (Desai J) 


ALR 


tion ought to be refused in respect of the 
unspecified territories as rights of third par- 
ties were likely to be affected and the third 
parties prejudiced, particularly the distribu- 
tors who had secured the rights in respect of 
the Bombay and Overseas Circuit of payment 
of substantial amounts: Reliance was also 
placed on the release of the. picture in the 
East Punjab territory, which is one of the ter- 
ritories not specified in Clause 6. We do not 
wish to base our order on the release in the 
East Punjab territory or on the purported ag- 
reement with G. N. Shah (HUF) for the Bom- 
bay and Overseas Circuit. These involve dis- 
puted questions of fact which cannot be satis- 
factorily decided on affidavits. We have bas- 
ed the order to be made in appeal which is 
in accordance with the order earlier made by 
us on the Notice of Motion on a proper read- 
ing of the ‘agreement of Ist August 1974 
which’ contains the bargain between the par- 
ties. We have construed the agreement ap- 
plying the principle of harmonious construc- 
tion as enunciated by the Supreme Court in 
Ramkishorelal’s case above cited. 


28. If there had been some doubt in our 
mind as to the proper construction to be plac- 
ed on the said agreement, it is found that this 
doubt is resolved and the position clinched 
in favour of the producers by reason of the 
letters dated Srd and 4th December 1976, 
part: of Exhibit B. (Collectively) to the- plaint. 
These letters do not constitute mere com- 
munication between the producers and the 
cine laboratory. The letter of the cine 
laboratory encloses a photostat copy of the 
producer’s letter and is subsequently addres- 
sed to the cine artiste; the same is duly con- 
firmed by him at the foot thereof. . Thus we 
must proceed on the footing that the arrange- 
ment recorded in these letters which is con- 
firmed by the cine ‘artiste is in accordance 
with the bargain between the parties, We have 
then to consider whether the arrangement 
recorded in these letters is consistent with the 
claim of the ‘cine artiste to have a negative 
covenant in respect of all territories or is more 
consistent with the claim of the producers that 
there was no-protection or prohibition qua the 
unspecified territories i. e, the circuits not spe- 
cified in Cleuse 6. It may be mentioned that 
by these letters the seven territories specified 
in the- earlier letter are again ‘mentioned 
though the amounts provided against them, 


‘on payment of which release can be made in 


the territories, have been altered. To tum 
first-to the letter of the producers to the 
laboratory, we ‘find in the penultimate. para- 
graph an agreement and undertaking to 
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the effect on the part of the produces 
that they would not direct the labora- 
tory to deliver any release print or 
prints for the seven circuits mentioned n 
the letter (identical withthe seven circuits 
mentioned in Clause 6 of the letter of Bt 
August, 1974) till certain dues as specifi-d 
remain with the laboratory for payment -o 
the cine artiste. The cine laboratory thes- 
after on the next day addressed their leter 
to the cine artiste confirming that they wowd 
not part with the release prints of the moti«n 
picture for the said seven territories wil 
the amounts specified against each territcy 
are available for being paid to the cie 
artiste. The letter concludes with the follow- 
ing words: “Please note that we shall mt 
be responsible or liable in any manner, if aay 
print or prints delivered to any other teri- 
tory are released directly or indirectly in tae 
above territories or part thereof.” It is this 
letter of the laboratory together with the æ- 
closed photostat copy of the letter of the p20- 
ducers which is confirmed by the cine artis-e. 
Now, what does this letter indicate? It 
indicates that the obligation not to relecse 
the print or prints of the film is restricted 
to the seven territories or circuits specifed 
in the letter which are identical with the 
seven territories specified in Cl. 6 of be 
agreement dated 1st August, 1974. In fhe 
final paragraph the cine laboratory claims 
protection in respect of any misuse which 
may be made by the distributors or exploit ars 
or exhibitors in the circuits or territores 
other than these seven and this clearly pes- 
tulates, in our opinion, that such release vas 
not protected or prohibited but was conten- 


plated, which is in accordance with the con- . 


struction sought to be put on the agreement 
dated Ist August 1974 by the producers and 
is expressly contrary to the constructbn 
sought to be put on that agreement by the 
cine artiste, Our attention was drawn to 
similar provisions to be found in the letters 
addressed by the laboratory to Mavani aad 
G. N.. Shah. It was submitted that these wre 
identical paragraphs. included by the laboa- 
tory in all their correspondence seeking simiar 
protection against misuse and must not be -e- 
garded as qualifying or restricting or clary- 
ing the rights of the parties, which world 
depend only upon the proper construction to 
be put on the agreement dated Ist Augst, 
1974. It is however, to be noted that whereas 


Mavani was concerned with the East Punfab 
Territory only and G. N. Shah with Bombay 
and Overseas circuits only and therefore rot 
concerned with or entitled to any right in otter 
territories, the cine artiste claims right mot 
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merely in respect of the seven specified ter- 
ritories but an absolute and wider right 
in respect of all other territories. What’ may 
be proper to be put in the case of Mavani 
and G. N. Shah would appear to be totally 
improper to be put in the letter addressed to 
the cine artiste if he had any right in the ter- 
ritories other than the seven specified in that 
letter. The very fact that he had confirmed the 
letter of the laboratory would seem to sug- 
gest that the rights of the cine artiste are res- 
tricted only to seven specified territories and 
do not extend to the other unspecified terri- 
tories, This is fully in accord with the in- 
terpretation which we have put on clauses 6 
and 7 of the agreement dated Ist August 
1974. 


29. One final fact may be mentioned. 
The only correspondence between the parties 
prior to the filing of the suit is the cine arti- 
ste’s Advocate’s letter dated 10th December 
1977 which confirms a telegram having been 
sent on that day, which is fully set out, It 
may be mentioned that in the said telegram 
the claim of the cine artiste is founded on a 
claim of copyright in the picture and not on 
any express negative covenant or prohibition. 
It would not be proper however, to construe 
an agreement or agreements by reference to 
what is stated in this letter inasmuch as it 
is obvious that it was addressed in a hurry 
and was merely the record of a telegram 
which by its very nature cannot indicate fully 
all the contentions of the parties. 


80. In the view that we have taken of thé 
proper construction of the agreement, we find 
that the rights of the cine artiste are restrict- 
ed to the seven specified territories, which ` 
would mean that any injunction to which he 
is entitled must at present be restricted to the 
Bengal, Nizam, Tamil Nadu and Andhra ter- 
ritories (since it has been released in the 
other three). By our order 27th February, 
1978 we have in the Notice of Motion in the 
appeal modified the wide injunction granted 
by the trial Court and restricted the injunc- 
tion for the cine artiste only to these four 
territories in the manner as indicated in our 
order. As that order was in the Notice of 
Motion pending the hearing and final disposal 
of the appeal, which is being disposed of 
finally by this judgment and order, we pass 
the very same order in this appeal in the 
following terms : 


81. The appeal is allowed and the order 
passed by Gadgil J. on 8rd January 1978 in 
the Notice of Motion is set aside and the 
same shall stand substituted by the follow- 
ing orders and injunctions : r 
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posal of the suit, the Ist defendants to the suit 
are restrained in terms of prayer (h) (i), (h) (ii) 
and (h) (ii) of the plaint from releasing the 
said motion picture “DARLING DARLING” 
in the territory known to the film trade as’ the 
Bengal territory before depositing in this 
Court the sum of Rs. 4,00,000/- (four lakhs). 


83. Pending the hearing and final dis- 
posal of the suit, the Ist defendants are, res- 
trained in the above terms from releasing the 
said motion picture “DARLING DARLING” 
in the Nizam territory before depositing in 
this Court or paying to the plaintiff the sum 
of Rs. 75,000/- (seventyfive thousand). 

84. Pending the hearing and final dis- 
posal of the suit, the Ist defendants are res- 
trained in the above terms from releasing the 
said motion picture “DARING DARLING” 
in the Tamil Nadu territory before depositing 
in this Court or paying to the plaintiff the 
sum of Rs. 25,000/- (twentyfive thousand). 


35. Pending the hearing and final 
posal of the suit, the Ist defendants are res- 
trained in the above terms from releasing the 
said motion picture “DARLING DARLING” 
in the Andhra territory before depositing in 
this Court or paying to the plaintiff the sum 
of Rs. 25,000/- (twentyfive thousand), 


86. It is declared that the plaintiff is not 
entitled to any interim injunction in respect of 
the territories other than the four territo- 
ties designated above, with the result that 
the interim injunction in respect of the release 
of the said picture for all other territories, 
which had been granted by the trial Court, is 
set aside. Indeed, by our order on the Notice 
of Motion we have already vacated the interim 
injunction in respect of these territories. . 


$7. In the event of the Ist defendants de- 
positing in this Court the sum of Rupees 
4,00,000/- (four lakhs) prior to the release 
of the said picture in the Bengal territory as 
hereinabove ordered, the plaintiff to be at 
liberty to withdraw therefrom the sum of 
Rs. 1,00,000/- (one lakh). The balance of 
Rs. 3,00,000/- (three lakhs) to be kept as de- 
posit pending the hearing and final disposal 
of the suit. The Prothonotary and Senior 
Master is directed to invest the same in Fixed 
deposit in the State Bank of India or any 
- other nationalised bank for a period. of 18 
(thirteen) months in the first instance; such 
deposit to be renewed from time to time for 
each subsequent period -of 13- (thirteen) 
months in the principal-amount together with 


the accrued interest until further orders of 


the Court iw: 
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88. In case the other amounts. for the 
other territories are deposited in this Court, 
the same to be paid to the plaintiff. 


39. As the appeal has succeeded, the ap- 
pellants are entitled to the costs of the ap 
peal as well as the costs of the Notice of 
Motion in this Court and before the trial 
Court. These .costs are quantified in the ag- 
gregate at Rs. 1,500/- (one thousand and five 
hundred). The appellants are also entitled to 
the usual order for refund of the amount de- 
posited by them in this Court as security for 
costs of the appeal. There will be orders ac 
cordingly. 


40. Mr. Desai on behalf of the cine artiste 
applies for continuation of the status quo and 
for stay of the order passed in this appeal.’ 


41. In our opinion, the application is to- 
tally misconceived inasmuch as the order 
passed in appeal merely confirms the order 
which we made on the Notice of motion in 
the appeal, which order was passed on 27th 
Feb, 1978. Thus the status quo existing today 
is in accord with the final orders passed in ap- 
peal. There can be no question of any stay 
therefore or of reviving the order which was 
in force prior to 27th February 1978, ` 


42, Mr. Desai then applies for a certificate 
under Article 183 (1) of the Constitution of 
India for leave to appeal to the Supreme 
Court of India. Mr. Desai submits that the 
claims of a cine artiste of nature involved in 
the suit are decided for the first time and the 
question whether the Indian Copyright Act, 
1957, would protect his performance is now 
decided by this order, 


` 43. The ultimate order, in our opinion, 
mainly turns upon the. proper interpretation 
of the agreement dated Ist August 1974 and 
we are, therefore, of opinion that this is not 
an appropriate case for the grant of a certifi- 
cate under Article 183 (1) of the Constitu- 
tion as it now stands. The application of 
Mr. Desai is, therefore, rejected. 


44:- The Prothonotary to act on the minu-- 
tes-of this order on the usual undertaking of 
the appellant’s Advocate to have the order 


drawn up. ; 
Order accordingly. 
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Sadabai and another, Appellants v. A. 
Nivrutti Vithoba Takale and others, Respor- 
dents. 


Second Appeal No. 789 of 1974, D/- 14-3- 
1978.° 


Civil P, C. (5 of 1908), O. 20, R. 12 (as 
amended by Bombay High Court) — Decree 
for possession and mesne profits — Amend- 
ment has retrospective effect. 


The rule is only a procedural rule and the 
amendment must, therefore, be held to hawe 
a retrospective effect. It is clear from the 
rule as amended that in respect of mesne prd- 
fits there is no restriction of a period of three 
years, which was to be found in the earlier 
R. 12 (1) (c) (iii). (Paras 8, 4, 3) 

Anno: AIR Comm. Civil P. C. (9th Eda), 
O. 20, R. 12, N. 11. 
Cases Referred : 
AIR 1965 SC 1825 

M. L. Apte, for M. L. Dudhat, for Appsl- 
lants; V. V. Divekar, for Respondents No. 2 
(A, B, D, E and F.) 


JUDGMENT :— The short point arising 
in the above second Appeal, is whether the 
appellants-decree-holders were entitled to re- 
cover mesne profits from the date of the suit 
(April ‘25, 1957) to the date of the decree 
(March 28, 1968), which was negatived by 
the IInd Extra Assistant Judge, Ahmednagar, 
on January 15, 1974, confirming an order 
passed by the Civil Judge, Junior Division, 
Karjat, on July 8, 1971, in Miscellaneous Ap- 
plication No. 1 of 1967, filed by the appel- 
lants for determining the mesne profits under 
the decree. 


2. The two Courts below purported to 
follow the decision of the Supreme Court in 
C. Subanna v. K. Subanna, AIR 1965 SC 
1825, where it was laid down that O. 20, 
R. 12, does not empower a Court to direct 
an enquiry and pass a final decree with zeg- 
pect to mesne profits for a period exceeding 
three years from the date of decree, 

8. The Rule was thereafter amended by 
this Court on November 1, 1966; and O. 20, 
R. 12, so fay as this Court is concerned, reads 
as follows :— 

“12. Decree for possession and mesno 
profits :—- 

(1) Where a suit is for the recovery of 30%- 
session of immovable property and for rent 


*(Against decision of M. S. Vaidya, 2nd Extra 
Asst. J., Ahmednagar in Reg. om Appeal 
No. 285 of 1971.) 
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or mesne profits, the Court may pass a 


decree — 

(a) for the possession of the property; 

(b) for the rent or mesne profits which 
have accrued on the property during the 
period prior to the institution.of the suit, or 
directing an enquiry as to such rent or mesne 
profits; 

(c) directing an enquiry as to rent or mesne 
profits from the institution of the suit until— 
(i) the delivery of possession to the decree- 
holder, or (ii) the relinquishment of posses- 
sion by the judgment-debtor with notice to 
the decree-holder through the Court, 

(2) Where an inquiry is directed under 

Clause (b) or Clause (c) of sub-rule (1) 
above, a final decree in respect of the rent or 
mesne profits shall be passed in accordance 
with the result of such inquiry.” 
It is clear in the Rule as amended, there is 
no restriction of three years, which was to 
found in the earlier Order 20 Rule 12 (1) 
(c) ii). 

4. The rule is only a procedural rule and 
must be held to be in force retrospectively. 
Both the Courts below erred in law in not 
awarding mesne profits at the rate of Rupees 
1000/- per year from April 25, 1957, to 
March 28, 1968. It was urged on behalf of 
the judgment-debtors that as the rule was 
enacted by this Court subsequent to the de- 
cree, the two Courts awarded in accordance 
with the interpretation of the Supreme Court 
and hénce, it cannot be said that the two 
Courts erred in law. It was submitted that 
the rule was not merely a procedural rule 
but was enacted to enlarge the rights of the 
decree-holders, and therefore, it cannot be 
given retrospective effect, 








5. The contention must be rejected be- 
cause the power of the executing Court, which 
is regulated by Order 20 Rule 12, is a matter 
of merely procedural power, in the execution 
of the decree which is passed. The decree had 
already vested the rights in the decree-holders. 
Moreover, the High Court had the rule mak- 
ing power to amend the rule and even amend 
it ‘retrospectively notwithstanding the deci- 
sion of the Supreme Court, while interpret- 
ing the unamended rule. 


°6. Once that power of amendment was 
exercised by the High Court, the amended 
rule must be interpreted and applied; and it 
must be held that the High Court was cons- 
cious that the Executing Courts will be Ex 
ecuting decrees which were passed earlier 


‘than when the rule was enacted;-and the High 


Court intended to vest. these powers in the. . 
executing Courts to prevent unnecessary _liti- 
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gation about the same, In my opinion, there- 
fore, the lower Courts erred in not giving re- 
trospective .effect to the amendment made by 
the High Court in Order 20 Rule 12. 

7. It was then urged, on behalf of the 
judgment-debtors-respondents, that the decree 
in the present case did not award specifically 
mesn3 profits from the date of the suit; and 
that the decree had merely awarded mesne 
profits from the date of the decree as it refers 


to only “gate ammà saaara 

qineft ..--” This interpretation of the decree 
was not made on behalf of the judgment-deb- 
tors in the two Courts below and is- being 
made for the ‘first time here, It is crystal clear 
from the words “dre aqaa sera a aa 
atai, that what was meant was the future 
mesne profits from the date of .the suit. The 
‘plaint itself asked for mesne profits without 
mentioning whether it was past or future and 


the decree directed future mesne profits which 
necessarily means from the date of the suit. 


The contention that it means only from = 


date of the decree is, therefore, rejected,’ 


8. In the result, ‘the order passed by ‘the 
Qnd Extra Assistant Judge, Ahmednagar, on 
January 15, 1974, is further modified by 
directing that the judgment-debtor shall pay 
Rs. 1,000/- per year from 1957 to 1963, i. e. 
in all Rs. 6,000/- more than what has been 
awarded by the lower Courts for the future 
mesne profits. 

9. The Second Appeal is accordingly al- 


. lowed with- “costs. 
Appeal allowed. 
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VAIDYA, J. 

“Gopal Khandu Wani, Appellant v. Vasta 
Ramsing Fasepardhi and another, Respon- 
dents. 

Second Appeal No. 582 of 1976, D/- 9-3- 
1978.° 

Maharashtra Debt Relief Act 1975), Sec: 
gons 1I' (1) and 22 (g) — Bar of —— 
cf Civil Court. 


Sec. 11 (1) does not bar the jurisdiction’ of 


Civil Court to decide whether. decretal claim 
arose out of a contract or out of a transaction 
rot ees with money-lending. 

(Para 5) 


“(Against decision of A. D. Mane, Asst. i 
Dhulia, D/- 11-86-1976.) — ~ i 


JV/JV/E612/78/JAS 


Gopal Khandu v. V. Ramsing (Vaidya. J.) * 


ALR. 


R. V. Desai; for Appellant; M. D. Angal, 
for Respondents. 

JUDGMENT:—- The above Sẹcond Appeal 
is directed against the order of the learned 
Assistant Judge, Dhulia, dated June 11, 1976 
by which tke- learned Assistant Judge refused 
to interfere with the order passed by the 
learned Civil Judge, Senior Division, Dhulia, 
on September 30, 1972, in Regular Darkhast 
No. 46 of 1972, filed by the decree-holder 
for recovery of Rs. 3,018,738, under the decree 
passed on January 26,. 1971, in Regular Civil 
Suit No. 348 of 1969. 


2. The only point which was raised by 
the judgment-debtor was that his liability in 
respect of the decretal debt was extinguished 
under the provisions of the Maharashtra Debt 

Relief Act 1975 and the Maharashtra Debt 
Relief Rules 1975, with effect from August 
22, 1975 and the decree was, EHO in- 
executable. 


8. The point was not ‘eines before the 
learned Civil Judge, Senior Division; but was 
raised for the first time in appeal, which ap- 
pears to have been filed and entertained in 
the. year 1976, The learned ‘Assistant Judge 
came to the conclusion that the Debt Relief 
Act did. not. apply as it was a decree in res- 
pect of the claim arising -out of a contract 
which was a transaction not connected ‘with 
the money-lending within the meaning of 
clause (g) of section 22; and hence the ob- 
jection raised by the judgment-debtor was 
not tenable, He therefore dismissed the ap- 
peal. The said decision is challenged in the 
above Second Appeal by the judgment-debtor. 

4, Mr. Desai, the learned counsel appear- 
ing for the Appellant, submitted relying on 
Section. 11 of the Maharashtra Debt Relief 
Act, 1975 that the civil court had no jurisdic- 
tion to decid2 whether the decree was in 
respect of a claim arising out of the contract 
or transaction not connected with money-lend- 
ing within the meaning cf Clause (g) of S. 22. 


Section 11 (1) runs as follows: 
“No civil court’ shall have jurisdiction’ to 


` settle, decide or deal with any question which 


is by! or under this Chapter required to be 
settled, decided or dealt with by the Autho- 
rised Officer.” 


&. Mr. Desai was unable to point out any, 
provision in Chapter NI Gn which Sec. 11 
occurs), which ` requires the authorised officer 
to decide the question under Section 22 (g). 
Hence his contention that Section 11 (1) bars 
the jurisdiction of the civil court from con 
sidering whether the claim arose out ‘of the 


` contract or out of a transaction not connect 


with money-lending must be ‘rejected. . 
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6. The learned Assistant Judge has pře- 
perly considered the law and has held that tke 
decree was in respect of a certain transaction of 
advances of money and there was nothing to 
show that it was a transaction in connecticn 
with money-lending. The provision of the 
Ordinance or the Act did not therefore, ex- 
tinguish the liability of the judgment-debicr. 
I do not find any error in the said decision. 

7. The Second Appeal is dismissed wi:h 
costs, 

Appeal dismissed. 
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Kachrulal Hiralal Dhoot, Appellant v. The 
Gurudwara Board Nanded and others, Rəs- 
pondents. 

First Appeals Nos. 210 and 211 of 1972 and 
858 of 1973, D/- 7-9-1977. ° 

Land Acquisition Act (1 of 1894), S. 30 — 
Apportionment of compensation — Dispute 
between owners of land and permanent 
tenants/permanent licensees, 

The owners of the land in question claim- 
ed that the other claimants were merely 
licensees who were given permission to cn- 
struct buildings on the land. The liability of 
the licensees was to pay to the owners a sim 
equal to double the amount of land reverxue 
as licence fee. The trial court held that the 
other claimants. were not mere licensees but 
they were permanent tenants, The dispute 
was about the appointment of compersa- 
tion awarded by the trial Court. 


Held that the other claimants, whether 
they were permanent tenants or mere licen- 
sees (the licence -being entirely irrevocatle), 
were entitled to share in the compensat.on. 
(1958) 60 Bom LR 1208 Followed. 

(Pare 4) 

A permanent tenant has a right to reneain 
in possession of the lease hold property for 
indefinite period and his obligation is me-ely 
to pay the rent reserved either monthly, an- 
nually or periodically as the case may be. 
Even if the other claimants were to be re- 
garded as persons having a licence then hav- 
ing regard to the provisions of S. 60 of the 
Easements Act, 1882 the licence is irrevoc- 
able and it is called in law a permanent 
licence. (Para 4) 


(Against decision of U. R. Joshi, Civl J. 
Sr. Divn. at Nanded in L. A. Ref: Ne 14 
of 1968.) i 


JV/JV/E744/78/MBR 





Kachrulal v. Gurudwara Board, Nanded (Kantawala C; J.) 
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Held further that if the right of the owners 
was only to receive every year a certain sum, 
then naturally upon acquisition of the pro- 
perty including their interest in the land, they 
would receive the amount of compensation 
which could be arrived at upon capitalisation 
of twenty years’ income. The rest of the 
amount out of the total amount of compensa- 
tion awarded by the trial Court was to be 
paid to the other claimants either on the foot- 
ing that they were permanent tenants or per- 
manent licensees. (Para 5) 


Anno: AIR Manual (3rd. Fdn.), L. A, Act 
S. 30, N. 2. 
Cases Referred: Chronological 
(1958) 60 Bom LR 1208 


First Appeal Nos. 210 and 211 of 1972 :— 


M. V. Paranjape with S. P. Kurdukar, for 
Appellant; S. J. Deshpande (for No. 1) and 
Govt. Pleader (for Nos. 2 and 3), for Respon- 
dents. 

First Appeal No. 858 of 1973 :— 


S. J. Deshpande, for Appellant; M. V. 
Paranjape with S. P. Kurdukar (for No. 1) 
Govt. Pleader with B. Y. Deshmukh, A. C. P. 
(for Nos. 2 and 3), for Respondents. 


KANTAWALA, C. J. :— All these appeals 
arise out of apportionment of compensation 
awarded in respect of survey No. 41 situate 
at Nanded. The dispute in all these appeals 
pertains to apportionment and the contro- 
versy is between claimant Kachrulal Dhut 
who is in occupation of the property and who 
has constructed a house and Gurudwara Ta- 
khat Sri Huzur Upchal Nagarsaheb. Survey 
No, 41 of Nanded has been proposed to be 
acquired for providing residential quarters 
for employees of Zilla Parishad, Nanded. The 
compensation for this survey number was de- 
termined under the award as ‘payable to the 
persons interested at Rs. 17,000/- and the 
disputes between these two claimants relate 
only to apportionment. ` 


2. In First Appeal Nos. 210 and 211 of 
1972 the contention of Mr. Paranjape on be- 
half of claimant Kachrulal is that the clai- 
mant has become the absolute owner of this 
survey number by reason of adverse posses- 
sion thereof by him and his ancestors openly 
and continuously for a period of more than 
12 years and the entire amount of compensa- 
tion has to be awarded to his client: In the 
alternative it is submitted that when the trial 
Court awarded 15% out of the total amount 
of compensation to Gurudwara the amount 
paid to the Gurudwara was much more than 
its legitimate share as it should have been 
reduced. Mr. Deshpande on` behalf of the 
Gurudwara submitted that the trial Court 


Paras 
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held Gurudwara to be the owner of survey 
No. 41 and once Gurudwara is held to be the 
owner the entire amount of compensation 
ought to have been paid to Gurudwara and 
no amount ought to have been given -to 
Kachrulal who was in occupation thereof and 
whose ancestors had constructed a bungalow 
thereon. In the alternative he submitted that 
even if Kachrulal is held to be a permanent 
tenant or a permanent licensee, still the 
amount of compensation that has been award- 
ed to him is much more than his legitimate 
share, 


3. At the outset it may be stated that 
though the contention as regards title by ad- 
- verse possession is raised before the trial 
Court that plea has not been advanced be- 
fore us. The short question we have to consi- 
der in the present case is, is Gurudwara entitl- 
ed to the whole of the amount of compensa- 
tion and if not, what part of the compensa- 
tion should be directed to be paid to Guru- 
dwara P It is the case of Gurudwara in its 
statement of claim that survey No. 41 which 
formed part of old survey No. 12 was an 
Inam land belonging to Nanded Sikh Guru- 
dwara Saheb. It was sllotted to Kachrulal’s 
ancestors for construction of bungalows under 
the scheme of Abadi. The ownership of the 
land was not allotted but only permission was 
granted to construct bungalows retaining the 
ownership of the land with its owner. It is 
the case of Gurudwara that Kachrulal and 
his ancestors were merely licensees who were 
given permission to construct buildings and the 
liability was to pay double the land revenue 
as licence fee. So far as this plea is con- 
cerned, the trial Court has held that Kachru- 
lal and his ancestors were not mere licensees 
but they were permanent tenants of this sur- 
vey No. 41 and has directed the total amount 
of compensation of Rs. 17,000/- awarded in 
respect of survey No. 41 to be apportioned 
betwesn Gurudwara and Kachrulal in the 
ratio of 15% : 85%. The question to be 
considered in this group of appeals is whe- 
ther such apportionment is justified. 


4. In the first place it should be noted that 
the expression “person interested” as defined 
in Section 8 (b) of the Land Acquisition Act, 
1894 includes all persons claiming an interest 
in compensation to be made on account ot 
the acquisition of land under that Act and a 
person shall be deemed to be interested in 
land if he is interested in an assessment af- 
fecting the land. It is the argument of Mr. 
Deshpande on behalf of Gurudwara that only 
person having proprietary interest in the pro- 
perty-is entitled to share inthe compensa- 
Hon amount but if he has no such proprie- 
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tary interest then. he is not entitled to - have 
any share in the compensation amount award- 
ed in respect of the property acquired. In 
the present case, the trial Court has rejected 
the contention of Gurudwara that Kachrulal 
and his ancestors were mere licensees and 
has taken the view that they were perma- 
nent tenants who erected bungalows on this 
survey number. For the purposes of these 
appeals, it is unnecessary to decide whether 
Kachrulal and his ancestors were mere licen- 
sees or they were permanent tenants. It is 
held by a Division Bench of this Court in 


Dossibai Nanabhoy v. P. M. Bharucha (1958) . 


60 Bom LR 1208 as under :— 


“A person interested in the land” under 
Section 9 of the Land Acquisition Act, 1894, 
would by the definition in Section 8 (b) of 
the Act, include a person who claims interest 
in compensation to be paid on account of the 
acquisition of land, and the interest con- 
témplated by Section 9 and the other rele- 
vant sections of the Act, is not restricted to 
legal or proprietary estate or interest in the 
land but such interest as will sustain a claim 
to apportionment with the owner of the land. 


If a person has a right to remain in occu- 
pation or has a claim against the land or some 
obligation or restriction is imposed upon the 
ownership of the land, the person in whom 
the right or cla‘m is vested or who is entitled 
to the benefit cf the obligation or restriction, 
will in our judgment, be entitled to compen- 
sation, even though the right, claim or the 
benefit may not amount to an interest or 
estate in the land. If a person has, without 
having any interest, a right to remain in oc- 
cupation or possession of land of the owner- 
ship of another. compensation for extinction 
of that right by compulsory acquisition will 
be payable to tae person having the right of 
occupation or possession. For instance, a per- 
son who has a licence which is irrevocable 
will be a persor. interested, even though the 
licence does not amount to an interest in the 
land. The owner of a dominant tenement, 
having an easement over a servient tenement, 
even though the easement does not amount 
to an interest in the land, is by the definition 
declared expressly to be a person interested 
in land. In our judgment, the right to receive 
compensation for compulsory acquisition of 
land is not restricted to those persons who 
have a legal or proprietary interest or estate 
in the land is available to all persons who 
have a right or claim to land, even if such 
right or claim does not amount to legal 
or proprietary estate or interest in the land.” 
In view of these clear observations of the 
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Division Bench of this Court it is unnecessare 
for us to decide . whether Kachrulal and hi- 
ancestors had an irrevocable licence or ther 
were permanent tenants as held by the tria. 
Court. Looked at from any point of view ther 
will be entitled to claim compensation. It caw 
not be disputed that a permanent tenant haz 
the right to remain in possession of the lease 
hold property for indefinite period and his obl+ 
gation is merely to pay the rent reserves 
either monthly, annually or periodically ac 
the case may be. Even if Kachrulal and hë 
ancestors were to be regarded as persons hav- 
ing a licence then having regard to the prove 
sions of Section 60 of the Indian Easements 
Act, 1882 a licence is irrevocable and it & 
what is otherwise called in law a permane 
licence. That section provides: A license maz 
be revoked by ‘the grantor, unless (a) it š 
coupled with a transfer of property and suca 
transfer is in force; (b) the licensee, actinz 
upon the license, has executed a work of 1 
permanent character and incurred expenses 
in the execution. In view of these provisions 


of Section 60 even on the case pleaded b” ` 


Gurudwara in its statement of claim if K= 
chrulal and his ancestors were to be treat 
ed as mere licensees the licence in their fav- 
our was entirely irrevocable. Thus either oa 
the footing that they are treated as perme 
nent lessees or on the footing that they am 
having an irrevocable licence they are entitled 
to share in the compensation. 


5. The question then arises, how is th 
amount of compensation of Rs. 17,000/- © 
be apportioned between Gurudwara ard 
Kachrulal. It is not disputed in view of the 
finding given by the trial Court that the only 
right of Gurudwara was to receive every year 
a sum of Rs. 5.50 being double the amount cf 
land revenue in respect of this survey nur- 
ber. Since the plea as to adverse possession 
has been given up it is unnecessary for us 
to consider whether such payment was beig 
made regularly from time to time by Kachre- 
lal and his ancestors. If the right of Gur- 
dwara is only to receive annually a sum cf 
Rs. 5.50, then naturally upon acquisition cf 
the property including their interest in tk= 
land, namely, survey No. 41, their right wil 
be to-receive the amount which can be arrir- 
ed at upon capitalisation of twenty years’ ix- 
come. Either on the footing that Kachrukl 
and his ancestors are permanent licensees œ 
permanent tenants in a period of twenty years 
the only amount which Gurudwara couH 
have got from them would have been Rs. 5.5) 
x 20 i. e: Rs. 110/-. Thus the amount of com 
pensation of Rs. 17,000/- has-to be appo= 
tioned between Gurudwara and Kachrulal in 
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J. K. Kapur v. Vachha & Co, 


Bom. 88 


such a manner that Gurudwara will be entitl- 
ed to only Rs. 110/- and the rest of fhe 
amount of compensation shall ‘have to be paid 


- to Kachrulal. 


6. In the result First Appeals Nos. 210 and 
211 of 1972 are allowed and the order passed 
by the trial Court is heirs by the fol- 
lowing. order :— 

7. Out of the total amount of compensa- 
tion awarded for survey No. 41 of Nanded, 
Gurudwara shall be entitled to be paid a sum 
of Rs. 110/- and the rest of the amount of 
compensation will be payable to Kachrulal. If 
pursuant to the order of the trial Court Guru- 
dwara has received any larger amount than 
that directed to be paid under this order, 
Kachrulal will be at liberty to make an appli- 
cation for refund of the excess amount that 
might have been received by Gurudwara. 
Bearing in mind that this is a dispute be- 
tween Gurudwara and a person who had 
been permitted to construct structures, each 
party will bear its own costs. 


8. First Appeal No. 858 of 1978 is dismis- 
sed. There will be no order as to costs, 
Order accordingly. 


Ee rep Nn a 


AIR 1979 BOMBAY 33 
DESHMUKH AND PRATAP, JJ. 

Jagdish Krishna Kapur, Appellant v. 
M/s. Vachha and Co. and another, Res- 
pondents, 

Notice of Motion 873, Chamber Sum- 
mons No. 150 of 1978, Misc. Petns. Nos. 790 
of 1969 and 478 of 1974, D/- 12-9-1978. 

Limitation Act (36 of 1963), S. 12 (2) — 
Interpretation of — Exclusion of period 
elapsing between pronouncement of judg- 
ment and signing of decree — Permissibi- 
lity. 

The legal position from the ist of January 
1964 clearly is that a party must apply 
for a copy of the judgment and decree 
within the period of limitation prescribed 
for the appeal and if he does not do so 
but waits beyond the prescribed period of 
limitation on the spacious excuse that the 
Court is still drawing up the decree, his 
application being beyond limitation, the 
appeal that will be filed subsequently can 
never be in time. (Para 8) 


The Supreme Court’s observation in 
AIR 1977 SC 2319 para, 32 to the effect 
that under S. 12° (2) read with the ex- 
planation a person cannot get exclusion of 


the period that elapsed between pro-. Si 


LV/LV/F711/78/RSK eed 
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nouncement of the judgment and the 
signing of the decree if he made the ap- 


plication for a copy only after prepara-. 


tion of the decree cannot be interpreted 
to mean that if the appellant applies be~ 
fore the decree is prepared he is entitled 
to the entire period of time taken by the 
Court in preparing the decree. What the 
Supreme Court thereby wanted to point 
out was that. if the appellant applied be- 
fore the decree’ was actually signed and. 
if that point of time was within the period 
of limitation for filing an appeal, the 
period thereafter was available not as a 
period of time taken by the court in pre- 
paring the decree but as a time requisite 
for him to obtain the copies. AIR 1977 SC 
2319, Explained. (Para 9) 

Anno: AIR Comm., Limitation Act (5th 
Edn.), S. 12, N. 7. 


Cases Referred : Chronological Paras 
AIR 1977 SC 2319 -8,9 
AIR 1975 Bom 244 (FB) 6,9 


AIR, 1968 Bom’ 204 '  -6,9 
AIR 1952 Bom 122 : 54: Bom LR m (FB) 


a 


R. A. Kapadia (in en of the Notice 
of Motion), for Appellant; F. S. Sukhia 
(for No. I to show cause), for Respon- 
dents, 
11th September 1978 

DESHMUKH, J.:-—~ The facts of this 
litigation are few ‘and simple. Vachha 
and Co., the Ist respondents in this pro- 
posed appeal, were engaged as Attorneys 
by one lady .Bai Hamida Begum alias 
Kishori Sheikh Alladatta, a Pakistani 
national, at present residing at Karachi 
in Pakistan.’ The present appellant Jag- 
dish Krishna Kapur was the: power of 
attorney holder of-this lady. The lady 
had filed: two writ petitions on the Ori- 
ginal Side of the High Court for which 
Vachha & Co. were engaged as Advocates 
and Solicitors, All the instructions were 
given from time to time by the present 
appellant Jagdish. In a contract made 
with the Solicitors’ firm Bai Hamida 
Bagum was undoubtedly liable to pay all 
the costs and charges of the firm. In addi- 
tion, the appellant aiso agreed personally 
to pay all the costs and charges of the 
firm. 


2. After. the litigation ended, the ‘Taxa 
ing Master was approached by the respon- 
dents for preparation of their bill -of 
costs. Throughout the proceedings, the 
present appellant was kept informed, but 
he never participated. As a result, the 
Taxing Master prepared the bill, Two 
allocatures were issued. When the ques- 
tion of recovery arose, the appellant who 
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was still contacted’ by the respondents 
advised the respondents to approach the 
Custodian of Enemy Property. He wrote 
to the respondents that the Custodian 
held considerable amount of money be- 
longing to the lady and the recovery be 
tried at that end. It appears that Vachha 
and Co. either failed to recover anything 
or did not bother to recover from the 
Custodian. 


3.- The respondents then took out a 
chamber summons addressed to the ap- 
pellant himself. This chamber summons 
was served upon the appellant as early 
as. April 1978. It appears that on an, 
earlier occasion .he got some time, but 
ultimately on the 16th of June 1978 when 
the chamber summons was .called out for 
hearing, the appellant was personally 
present. He says that he asked for time. 
But the minutes of the order recorded do 
not indicate that any such prayer was 
made. From the minutes it appears that 
in due course, after hearing the parties, 
the learned single Judge, made the cham- 
ber summons absolute in terms of. 
prayer (a). On the basis of this order, 
recovery of the bill of costs is being 
made against the appellant personally, 
Hence, he has filed this appeal.- . 


4. We have not permitted the learned 
Counsel for the appellant: to argue the 
merits of the matter. There was an office 
note that the appeal was barred by time. 
Both the. parties are heared only with 
respect to the question of limitation. The 
brief facts for finding out the limitation 
are these: The order making the chamber 
summons absolute is dated 16-6-1978. The 
appellant applied for certified copies of 
the judgment and the order on 21-7-1978. 
He has filed a petition for leave to appeal 


- on August 16, 1978. When that was done, 


the office raised an objection that the ap- 
pealis barred by limitation. Hence, the 
matter has been placed before the Court 
after notice to either side for considering 
the question of -limitation. A Notice of 
Motion for condoning delay, if any, has 
also been taken out by the appellant. The 
Motion is opposed. 


5. Two -points really arise for our 
consideration. One is whether there is 
delay at all and the second is whether the 
delay is explained if there is delay. Deal- 
ing with the second point first, it would 
appear that no sufficient cause is being 
“shown at all by the appellant why he 
could not act in time. Though the order 
was passed on 16th June 1978 in his pre- 
sence in the court, he feigns ignorance as 
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to what order was passed by the Court 
However, it appears that there was prior 
correspondence between the parties. The 
appellant informs the respondents by 
letter dated the 8th of June 1978 that the 
appellant was merely a constitutes 
attorney, they should press their claim 
with the Custodian who is holding large 
amount on behalf of Hamida Begum. He 
also tells them that since the respondents 
were unsuccessful in effecting recoveries 
from the Custodian, they seem to have 
filed the present proceedings against the 
appellant. With the full knowledge of 
the chamber summons, it is impossible to 
believe that he could not understand tke 
order that was passed against him. Ther, 
again the affidavit of the appellant does 
not give any reasonable explanation as to 
why he could not apply for the copies 
within 30 days. He was served with a 
draft order on the 8th of July. He claims 
to have gone to an Advocate and remain- 
ed content to receive his advice till tha 
20th of July. The Advocate merely told 
him to go to a Solicitor whom he ap- 
proaches in the evening of the 20th of 
July and on the advice of the Solicitor, 
an application for certified copies is filed 
in Court on the 21st of July 1978. This 
explanation will clearly show that he was 
fully apprised of an executable order 
against him well within 30 days of th2 
date of the passing of the order and still 
he failed to apply for certified copies. W2 
have, therefore, no hesitation in holdinz 
that the delay in applying for certified 
copies has not been explained at all. Ca 
. the contrary, he has failed and neglected 
to take any steps to obtain copies in time. 
Hence we refuse to condone the delay. 
The only thing that now remains to ba 
seen is whether otherwise in law he 5 
not late at all in filing this appeal. 


12th September 1978 


6. The main judgment which requires 
to be considered in this behalf is the de-' 
cision of the Supreme Court in Udayan 
Chinubhai v. R. C. Bali, AIR 1977 SC 2319. 
A little background may be considered 
before what the Supreme Court has laid 
down as the law on the subject is exa~ 
mined. The present Limitation Act cama 
into force. on the Ist of January 196+. 
Under the earlier Limitation Act, a Full 
Bench’ of: this Court had taken the view 
that under S. 12 the time that was avail- 
able for a person who wanted to appesl 
was the entire time taken by the Court in 
preparing and signing the decree as also 
the time which is actually required for 
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obtaining the copy viz. the.time between 
the date of application for certified copy 
of the decree and the day when the certi- 
fied copy was ready. This position was 
not much to the liking of the Law Com- 
mission which expressed the view in one 
of its reports that the double time so al- 
lowed ought not to be allowed. Ifa party 
wants to appeal agains; a judgment with 
which he is dissatisfied, he must promptly 
act within the period of limitation pre- 
scribed for filing the appeal by way of 
application for copies. The time taken by 
the Court in preparing and signing the 
decree ought not to be included in the 
time required or “requisite” for obtain- 
ing the copies. It is on the basis of this 
report which was accepted by Parliament 
that the present S. 12 of the Limitation 
Act was drafted with the addition of an 
explanation. A detailed statement is 
now incorporated in the substantive part 
of the section where the various periods 
of time which are to be excluded for the 
purpose of computing the period of limita- 
tion have been expressly and specifically 
indicated. Against that express language, 
the explanation says that in computing 
the time requisite for obtaining the copy 
of decree or an ordér, any time taken by 
the Court to prepare the decree or order 
before an application for copy thereof is 
made shall not be excluded. The negative 
manner in which the explanation has been 
drafted has led to some differing views. 
When this section was considered by a 
learned single Judge cf this Court Chan- 
drachud J. (as he then was) in Sitaram 
Dada v. Rama Dada, AIR 1968 Bom 204, 
he clearly traced this history and held 
that the time taken by the Court for the 
preparation and signing of the decree is 
not now permissible to be deducted at all 
from the time requisite for obtaining 
copies. He pointed out that the earlier 
decision of the Full Bench of this Court 
in Jayashankar Mulshankar Mehta v. 
Mayabhai Lalbhai Shah, 54 Bom LR 11: 
(AIR 1952 Bom 122) (FB) is no longer 
good law. However a Full Bench of this 
Court subsequently took a contrary view 
in Subhash v. Maroti, AIR 1975 Bom 244. 
It is against this background of the con- 
flicting views expressed before and after 
the present Limitation Act came into 
force that one has to read the judgment 
of the Supreme Court in Udayan Chinu- 
bhai’s case. This judgment deals in de- 
tail with this history of S. 12 of the Limi- 
tation Act and points out that the very 
addition of the explanation is with a view 
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to indicate what period of time is not to 
be excluded in computing the period of 
limitation as against those periods which 
are to be excluded in computing the 
period of limitation. Those that are ex- 
cluded are indicated in the body of the 
sub-sections and the period which is not 
to be excluded is described in the expla- 
nation, The Supreme Court, therefore, 
observes in paragraph 26 of the report as 
follows :— 


“Computation of limitation is predomi- 
nanily the governing factor in S. 12. In 
order to achieve an easy computation of 
the period of limitation without hardship 
to litigants and to avoid vicissitudes of 
time consuming litigious exercises which 
the old section had been subjected to, the 
Explanation has been introduced. In 
order to enable correct computation of 
the period of limitation under S. 12 (2) 
with certitude, when it is provided there- 
in, that certain time has to be excluded, 
it is then clearly provided, at the same 
time, in the Explanation that a particular 
period of time shall not be excluded. As 
if the section and the Explanation say: 
You are permitted to exclude the time 
requisite for obtaining a copy but in com- 
puting that time, which is requisite 
and which is allowed for exclusion 
under Section 12 (2}, you shall not ex- 
clude, while computing the period of 
limitation, the time that had elapsed from 
the date of judgment to the date of your 
application for a copy. The object seems 
clearly to be not to give premium to un- 
merited idleness and indifference of liti- 
gants in making application for copy.” 


7. While dealing with the facts of the 
particular case before it, the Supreme 
Court found that the judgment which was 
delivered in the presence of the parties 
required the plaintiff to do something 
more before which-a decree could not. be 
drawn. There was deficit court-fee to be 
recovered and the plaintiff was directed 
to make good the deficit court-fee within 
one month from the date of the pro- 
nouncement of the judgment. The plain- 
tiff did not do so, but took a little longer 
time and made good the’ court-fee on 
May 6, 1976. In terms of the judgment it 
was only after the payment of the deficit 
court-fee that a decree could be drawn. 
- In the special circumstances of that case, 
the. Supreme Court observes that the 
normal rule that the date of the decree 
is the date of the. judgment must prevail 
in all cases except where special circum- 
.. stances appear,: -Though. technically even 
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in the case before it the date of the de- 
cree would still be the date of the judg- 
ment when it was first pronounced, for 
the purpose of computing the period of 
limitation under S. 12, it indicates that it 
was a special case where the decree 
could not be immediately drawn up. In 
other words, it makes a distinction be~ 
tween a case where there is no obstruction 
in the way of preparing a decree after 
the pronouncement of the judgment and 
a case where there is some obstruction or 
some step to be taken before the decree 
could be drawn up. In, that particular 


„case, it treats the date of payment of the 


deficit court-fee as the day whereafter 
there is no obstruction in the preparation 
of the decree. It computes the period of 
limitation from that day in the special 
facts and circumstances of that case. This 
is the discussion in para. 36. 


8 The judgment téad as a whole, 
therefore; clearly indicates’ that the 
drawing of the decree being the ‘Court’s 
business the aggrieved’ party who wants 
to file an appeal is riot entitled to wait 
until the Court draws up the decree. The 
entire time taken by the party in making 
an application for copies from the date of 
the pronouncement of the judgment is not 
to be excluded even if that is an over~ 
lapping period which is also taken by the 
Court in drawing: up the. decree. We 
have, therefore, no doubt that the legal 
position from the 1st of January 1964 
clearly is that a party must apply for a 
copy of the judgment and decree within 
the period of limitation prescribed for the 
appeal and if he does not do so but waits 
beyond the prescribed period of limita- 
tion on the. spacious excuse that the Court! 
is still drawing up the decree, his appli- 
cation being beyond limitation, the ap 
peal that’ will be filed subsequently can 
never be in time. 


9. Counsel Kapadia for the appellant, 
however, strongly relies upon one stray 
sentence in para. 32 of the report of the 
Supreme Court. We would better quote 
the whole paragraph so that the argu~ 
ment raised before us’ may be properly 
understood. 


“The correct legal position, therefore, 
is that under S..12 (2) read with the Ex<. 
planation a person cannot get:. exclusion 
of the. period that elapsed between pro- 
nouncement of the judgment and the 
Signing of the decree if he made the ap- 


-plication for a copy only after prepara- 


tion of the decree. We endorse the views 
on the line of the Bombay High Court in. 
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Sitaram Dada Sawant (AIR 1968 -Bom 
204) (supra). With respect the Full 
Bench decision in Subhash Ganpatrac 
Buty (AIR 1975 Bom 244) (FB) (supra) 
cannot be approved.” 

Mr. Kapadia relies upon the first sentence 
which says that a person cannot get ex- 
clusion of the period that elapsed be- 
tween pronouncement of the judgment 
and the signing of the decree if he made 
the application for a copy only after pre- 
paration of the decree. Reading this 
sentence out of context, Mr. Kapadi¢ 
argues that the reverse proposition i: 
available to him viz., that if he applie: 
before the decree is prepared he is en- 
titled to the entire period of time taker 
by the Court in preparing the decree 
We do not think that the Supreme Cour’. 
has laid down that as the law. On the 
contrary, the reasoning canvassed br 
Mr. Kapadia is similar to the reasoning, 
of the Full Bench of this Court iz 
Subhash Ganpatrao Buty’s case which 
has been expressly overruled by the 
Supreme Court as the last sentence im 
the above quoted passage shows. On the 
contrary, the Supreme Court approve; 
and endorses the view on the line of the 
Bombay High Court judgment in Sitararm 
Dada Sawant viz., 
We might just take an example and ex- 
plain what the Supreme Court precisely 
means by its observations in para- 
graph 32 of the report. Let us assum? 
that the period of limitation for filing am 
appeal is 30 days from the date of judg- 
ment. A party applies on the tenth day 
after the pronouncement of the judgment 
for certified copies of the judgment ani 
the decree. The Court takes about two 
months to prepare the decree and sign 
it. It is obvious that a certified copy cf 
the decree will be delivered some tim2 
after two months when the Court hs 
prepared and signed it. For such aa 
applicant, the entire period from tha 
tenth day when he applied up to the dats 
of the preparation of the certified copy 
would be available. During this period 
falls certain portion of the period takea 
by the Court in preparing and signing 
the decree. That period is from the 
tenth day after the judgment is prc- 
nounced till the Court actually signs the 
decree, This period is not at all avai- 
able as a second period or a doube 
period for the applicant, but the only 
period he gets is the time taken in del- 
vering him a copy by the office viz., the 
date of application until the certified 
copy is ready. In other words; one: his 
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to totally forget the time taken by the 
Court for preparing its own decree. The 
Supreme Court, therefore, what properly 
points out is that the period that has 
elapsed between the pronouncement of 
the judgment and the signing of the 
decree cannot be excluded at all. If, 
however, he applies before the decree is 
actually signed and that point of time 
happens to be within the period of limi- 
tation for filing an appeal, the periodi 
thereafter is available not as a period or 
time taken by the Court in preparing 
the decree but as a time requisite for 
him to obtain the copies. This is preci- 
sely what is meant by the first sentence 
as the Supreme Court hastens to point 
out in the very next sentence that it ap- 
proves of the logic in the judgment in 
Sitaram Dada’s case and overrules the 
decision of the Full Bench in Subhash 
Ganpatrao Buty’s case. We are unable to 
accept Mr. Kapadia’s argument that the 
Supreme Court decision in Udayan Chinu- 
bhai’s case (AIR 1977 SC 2319) supports 
him in any manner whatsoever. Since 
the present appellant applied for certi- 
fied copies for the first time five days 
after the’ period of limitation for filing 
the appeal was over, even if he were to 
file the appeal on the day he were to 
get the certified copies, his appeal would 
always be beyond time by five days. We 
have already indicated that for making 
the said belated application no reason- 
able cause has been shown and, therefore, 
there is no question of condoning the 
delay in this case. It is precisely to dis- 
courage the negligence on the part of the 
party in prosecuting the remedies that the 
section has been amended on the consi- 
deration of the report of the Law Com- 
mission. We are, therefore, of the view 
that not only the meaning of S. 12 is 
clear on. a plain reading of that section 
but it has also been now clearly explain- 
ed by the Supreme Court in’ Udayan 
Chinubhai’s case. 


10. The appeal is thus barred by limi- 
tation and is rejected as a time barred 
appeal. The Notice of Motion, therefore, 
is dismissed, as it does not survive. 
There shall be no order as to costs. 


. H. At this stage, Mr. Kapadia orally 
applies for leave to appeal to the Supreme 
Court which is refused. Mr. Kapadia 
applies for stay of operation of the order. 
order is stayed for 
three weeks. ` ae ine ‘ 
oe Appeal dismissed. 
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Venkatrao Narayanrao Ambekar, Ap- 
pellant v. The Alma Sugar Mills and 
another, Respondents. 

Criminal Appeal No. 927 of 1976, D/~ 
10-8-1978. ‘ 

. (A) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (1964), S. 2 
(4) (t) — ‘Trader’ — Who is. 
` A- trader means either a E ase ‘or 
a seller. of the agricultural produce as 
defined in the Act. He may of course 
fulfil: both the characters but it is enough 
if he fulfil one or the other character 
to be a trader under the Act. A person 
who buys. or selis, not merely a person 
who buys and sells is:a trader within the 
meaning of that term. (Para 5) 

(B) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (1964), S. 6 
(2) — Exemption under — Purchases 
made for personal consumption. 

Sub-section (2) provides for exemption 
of sales only by particular categories of 
persons ‘and does not apply to purchases 
made by any category of persons. Ifa 
trader is a buyer or a seller and need not 
be both, then unless the exemption ap- 
plies to both the parts of the definition 
of trader it cannot be said that the pur- 
chases made by a person, in the absence 
of specific words to that effect are ex- 
empted from the provisions of sub-sec. (1) 
of S. 6 by virtue of provisions contained 
in S. 6 (2). Hence it cannot be said that 
sales made by a person and purchases 
made of such sales by another person for 
his personal consumption must be deemed 
to be exempted under the provisions of 
sub-sec, ' (2). (Para 7) 


(C) Maharashtra Agricultural ee 
` Marketing (Regulation) Act (1964), S. 
(1) (b) — Applicability — Section i 
attracted only when a person operates as 
a trader. (Words and Phrases — Ope- 
rates as a trader). ; 


It is only when a person buying or 
selling and, therefore, as a trader operates 
in the market area that the provisions of 
S. 6 (1) (b) ‘are attracted. A person do- 
ing a single act of buying or of selling 
cannot be said to operate as a’ trader. 
The word ‘operation’ implies a continuing 
or repeated process and not a single act. 
Though in some context ‘the word ‘ope- 
rate’ may mean a single act, applied to 


a trader it must mean the repeated acts. 
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There must: be some regularity or re- 
petition in his activities as-a buyer or 
seller of an agricultural produce so that 
that person is. characterised as a trader 
operating in an agricultural produce. 
(Para 8) 

{D) Maharashtra Agricultural, are 
Marketing (Regulation) Act (1964), S. 6 
(1) — Word ‘process’ — Meaning of. 

The word ‘process’ has got several 
meanings and'in fact may mean differ- 
ent things in different context. But look- 
ing to the context in which it is used and 
gathering the natural meaning of the 
word in ‘this context, the word ‘process’ 
must be held to mean to subject a parti- 
cular product or a commodity with the 
object of making it finer or improving 
its quality. It may mean to treat a parti- 
cular commodity: by any method but not 
in such a way that the commodity itself 
is completely transferred into a new 
commodit; y. When a particular agricul- 
tural produce like sugarcane is crushed 
and a large part of the original commo- 
dity is thrown away and the juice is 
alone later: by a series of processes con- 


_verted into a new product like Khand- 


sari sugar or sugar it will be difficult to 
say that the sugarcane has ‘been sub- 
jected to a process or-sugarcane has been 
processed. ` ‘(Para 9) 
(E) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (1964), S. 6 
(1) — Agricultural produce — Sugar and 
not Khandsari sugar is agricultural pro- 
duce. l 
There is warrant for holding that 
sugar is not always understood to include 
Khandsarj sugar. While interpreting the 
penal provisions, the interpretation which 
is more favourable to the accused will 
have to be accepted and, therefore, 
Khandsari sugar cannot be treated as 
agricultural produce for the purposes of 
the Act of 1964. (Para 10) 
Cases Referred: ‘Chronological Paras 
1978 Mah LJ 837 5 


'L. V. Kapse with S. J. Deshpande, for 
Appellant; S. Malik, for Respondent 
No. 1.O N. M. Kachare, Public Prosecutor, 
for the State. : 


JUDGMENT :- :— This is an appeal pre- 
ferred on behalf of the Agricultural 
Produce Marketing Committee of Auran- 
gabad challenging the order of acquittal 
passed by the learned Judicial Magis- 
trate, First Class, of Aurangabad in 
Summary .Case:'No: 646 of 1974, The 
appellant, hereinafter referred to as the 
complainant. is the Secretary of the Mar- 
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keting Committee and the respondent 
No. 1, hereinafter referred to as the ac- 
cused is the Manager of a Sugar Milb 
situated at village Phulamri on the out- 
skirt of Aurangabad city. There is m 
dispute that the area in which the Sugar 
Mills is situated comes within the mar- 
ket area as defined under the Maharashtra 
Agricultural Produce Marketing (Regule- 
tion) Act, 1963, of Aurangabad. The prc- 
secution was launched by the complainart 
charging the accused with the offence 
punishable under S. 6 (1) (a) and (®) 
read with S. 46 of the aforesaid Act 
which will hereinafter be referred. to ¿s 
the Act of 1964.° The prosecution case 
was that the accused was operating im 
the marketing area, over which the corme- 
plainant has jurisdiction, as a trader ard 
also as a processor of the declared agri- 
cultural produce. -It was also alleged Ly 
the prosecution that the accused was op2- 
rating in some other capacity in relaticn 
to the marketing of the declared produce. 
Such operation is prohibited by S. 6 >Í 
the Act of 1964 except in accordance wizh 
the terms and conditions of the licen:e 
which is to be granted under the provi- 
sions of the Act of 1964. Admittedly tke 
accused has not obtained: such a licence. 
The Mills of which the accused is the 
Manager is a manufacturer of sugar bat 
it has come in evidence that it manufaz- 
tures Khandsari sugar. I must proce:d 
on the basis that the accused is the 
manufacturer of Khandsari sugar and not 
sugar. The importance of this distinc- 
tion will be evident when I consider tie 
defence of the accused. 


2. In the trial court the defence of 
the accused was that he was not liable to 


obtain any licence because under S. 5 of - 


Maharashtra Purchase Tax on Sugarcane 
Act 1962, hereinafter referred to as tne 
Act of 1962 a licence has been obtained 
by him. The learned trial Magistrate cc- 
cepted this defence and held that it wes 
not necessary for the accused to obtain a 
licence under the Act of 1964. The leam- 
ed trial Magistrate also found that tne 
manufacture of sugar from the raw mabe- 
rial of sugarcane does not. amount to 
processing of an agricultural prodrce 
which is sugarcane.. He also held tkat 
the marketing of sugar by the accused 
at the factory premises does not amornt 
to using any place in the marketing area 
for trading in sugar though the sugar is 
agricultural produce. In view of these 
findings the learned trial Magistrate zc- 
quitted the accused of the. offence w-th 
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which he was charged. The order of 
acquittal is of 25th Feb. 1976 and is the 
subject matter of challenge in this ap- 
peal. 


3. The contention that the licence 
obtained under S. 5 of the Act of 1962: 
dispenses with the necessity of obtaining 
licence under S. 6 of the Act of 1964 is 
too absurd to be accepted and happily 
has not been repeated here. The two 
Acts deal with two different subjects and 
operate in altogether different fields. 


4. Mr. Kapse, the learned Advocate 
appearing for the Agricultural Produce 
Marketing Committee has criticised the 
judgment of the learned trial Magistrate 
by contending that he has misdirected 
himself on several important provisions of 
law. Mr. Kapse pointed out that large 
quantities of sugarcane are admittedly 
being purchased by the accused and if 
one reads the definition of ‘trader’ con- 
tained in S. 2 (1) (t) of the Act of 1964 
it is clear that the accused is a trader in 
an agricultural produce. The Schedule to 
the Act of 1964 mentions Gul, Sugar and 
Sugarcane as the items of agricultural 
produce and that sugar and sugarcane 
are agricultural produce, therefore, can- 
not for a moment be disputed. ‘Mr. Malik, 
the learned Advocate appearing for the 
accused, however, pointed out that the — 
accused purchases sugarcane but does not 
sell it. In other words, the accused buys 
an agricultural produce and after it is 
converted into an altogether different 
product sells the same. It was his con- 
tention that unless a person buys and sells 
an agricultural produce he cannot be 
covered by the definition of trader con- 
tained in the Act. 


5. I am not free to accept this inter- 
pretation put by Mr. Malik on the word 
‘trader’ defined-under the Act of 1964. 
Similar contention was advanced in an- 
other case viz., Spl. Civil Appln. No. 857 
of 1971 decided on 19-7-1977.* In that 
ease I, sitting with Chandurkar J., have 
held, after considering the definition con- 
tained in the Act, along with the scheme 
and objects of analogous Acts of other 
States, that a trader means either a pur- 
chaser or a buyer (sic) (seller) of the agri- 
cultural produce as defined in the Act. He 
may of course fulfil both the characters but 
it is enough if he fulfils one or the other 
character to be a trader under the Act. 
I must, therefore, proceed on the basis 
that a person who buys or sells, not 


*(Reported in 1978 Mah LJ 837,). 
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merely a person who buys and sells is a. 
trader within the meaning of that term 
under the Act of 1964. 


6. Mr, Malik then proceeded to con- 


tend that a careful reading of sub-sec. (2) 
of S. 6 would show that the purchases 
of agricultural produce made by any per- 
son for personal consumption are exempt- 
ed automatically from the provisions of 
sub-section (1) of Section 6. As I have 
already mentioned above Section 6 (1) 
requires. that the person operating in 
any market area as a trader or processor 
or otherwise in the marketing of the 
agricultural produce has to take a licence 
as provided therein. Sub-section (2) of 
Section 6 is in the following terms :— 


“Nothing in sub-section (1) shall ap- 
ply to sales by retail, sales by an agri- 
culturist who sells his own produce, nor 
to sales by a person where he himself 
sells to another who buys for his per- 
sonal consumption or the consumption 
of any member of his family”. 


7. According to Mr. Malik though the 
exemption seems to apply to sales by a 
person, there is implicit in the third 
part of this sub-section that sales made 
by a person and purchases made of such 
sales by another person for his personal 


consumption must be deemed to be. ex-. 


empted under the provisions of sub-sec- 
tion (2). I am unable to accept this 
interpretation put by Mr. Malik on sub- 

section (2). Sub-section (2) provides for 
` exemption of sales 
categories of persons and does not apply 
to purchases made by any category of 
persons. If a trader is a buyer or a sel- 
ler and need not be both, then unless 
the exemption applies to both the parts 
of the definition of trader it cannot be 
said that the purchases made by a ‘per- 
son, in the absence of specific words to 
that effect are exempted from the pro- 
visions of sub-section (1) of Section 6 by 
virtue of provisions containéd in Sec- 
tion 6 (2). The purchases, therefore, 
made by the accused of the sugarcane 
are not, in my opinion, exempted from 
the provisions of Section 6 (1), even if 
it is assumed that the purchases are 


made for personal consmuption in the. 


sense of consumption in the Mills. 


8. It is true that a single act of buy- 
ing by a person may not attract the pro- 
visions of Section 6 (1) though the defini- 
tion of trader seems to imply that a per- 
son who buys even once becomes a tra- 
der within the meaning assigned to it 
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under this Act, It is only when a per- 

son buying or selling and, therefore, as 

a trader operates in the market area 

that the provisions of Section 6 (1) (b) 

are attracted. A person doing a single 

act of buying or of selling cannot be 

said to operate as a trader. The word 

‘operation’ implies a continuing or re- 

peated process and not ‘a single act.|- 
Though in some context the word ‘ope- 

rate’ may mean a single act, applied to 
a trader it must mean the repeated acts. 
In the context in which the word ‘operate’ 
has been used it must be held to mean 
a series of acts performed by a person 
in the capacity as a trader and not a 
single act of buying or selling. . There 
must be some regularity or repetition in 
his activities as a buyer or seller of an 
agriculturel produce so that that person 
is characterised as a trader operating in 
an agricultural produce. There is no 
difficulty in holding that in the instant 
case the large scale purchases made by 
the accused of sugarcane which is un- 
doubtedly an agricultural produce amounts 
to an operation by the accused as a 
trader of the argicultural produce in 
the market area of . Aurangabad. If 
therefore, the accused has operated as a 
trader in the market area without the 
licence and except in accordance with 
the terms and conditions of licence re- 
quired to be taken under Section 6 (1) 
he would be guilty of contravention of 
the provisions of Section 6 (1) (b) of the 
Act of 1964. 


9. Mr. Kapse then proceeded to say 
that it must also be held that the ac-. 
cused is operating as a processor of 
agricultural produce because the sugar- 
cane which is being purchased by him 
is being subjected to certain processes 
in the factory. I am unable to agree 
with Mr Kapse that the transformation 
of sugarcane into the ultimate product 
of sugar by several processes amounting 
to manufacture is tantamount to proces- 
sing sugarcane. The word ‘process’ has 
got several meanings and in fact may 
mean different things in different con- 
text. But looking to the context in 
which it is used and gathering the natu- 
Tal meaning of the word in this context, 
the word ‘process’ must be held to mean 
to subject a particular product or a com- 
modity with the object of making: it 
finer or improving its quality. It may 
mean to treat a particular commodity by 
any method but not in such a way that 
the commodity itself is completely trans- 
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formed into a new commodity. When a 
particular agricultural produce like sugar- 
cane is crushed and a large part of the 
original commodity is thrown away and 
the juice is alone later by a series of 
processes converted into a new product 
like Khandsari sugar or sugar it will be 
difficult to say that the sugarcane has 
been subjected to-a process or sugarcane 
has been processed. In my opinion, the 
character of sugarcane has been destroy- 
ed resulting in the appearance of altog=- 
ther a new product which may be called 
Khandsari sugar or sugar. I am, there- 
fore, unable to agree with Mr. Kapse that 
the accused is guilty of operating in the 
market area as a processor of the sugar- 
cane. 


10. The third contention of Mr. Kapse 
îs that the accused must be held to be 
guilty of operating in relation to the 
marketing of the declared agricultural 
produce which in the instant case is 
sugar. According to Mr. Kapse what is 
being manufactured in the factory of the 
accused is sugar and he is undoubtedly 
selling the same and, therefore, must be 
held to be marketing that product. Mr. 


Malik was quick in showing that what is. 


being manufactured is Khandsari sugar 
and not sugar. The schedule to Act of 
1964 mentions Gul, Sugar and Sugarcane 
as agricultural produce and according to 
Mr. Malik the absence of Khandsari sugar 
in the schedule must lead us to the con- 
clusion that it is not an agricultural pro- 
duce for the purposes of Act of 1964. It 
has been contended on behalf of the 
prosecution that sugar is a generic term 
which includes. Khandsari sugar. But 
with the external aid that is available 
Mr. Malik had no difficulty in showing 
that while interpreting the penal provi- 
sions in the instant case sugar cannot be 
held to include Khandsari sugar also. 
In this regard he referred to the Act of 
1962 as it stood before: the amendment 
fn 1974. The Act of 1962 referred orty 
to the broad word ‘sugar’ and at no place 
it mentioned Khandsari sugar. By the 
amendment made in 1974, ‘sugar’ in the 
Act of 1962 has been defined as follows: 


_“Sugar insludes Khandsari sugar .......” 
Similarly in the preamble to the Act 
originally the words manufacture or pro- 
cess of ‘sugar’ had been used whereas by 
the amendment of 1974 after the ward 
‘sugar’ the words ‘including Khandsari 
sugar’ have been included. There is thus 
warrant for holding that sugar is not 
always understood to include Khandsari 
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sugar. While interpreting the penal 
provisions, the interpretation which is 
more favourable to the accused will have 
to be accepted and, therefore, I hold 
agreeing with Mr. Malik that what is be- 
ing manufactured and sold by the accused 
is not an agricultural produce for the 

purposes of the Act of 1964. i 
11. In the result this appeal is partly 
allowed. The accused is held guilty of 
the offence punishable under S. 46 of the 
Act 1964 for operating as a trader of 
sugarcane within the market area of 
Aurangabad Agricultural Produce Mar- 
keting Committee without a licence issu- 
ed under S. 6 The accused is further 

sentenced to pay a fine of Rs. 50/-. 
Appeal partly allowed. 
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VAIDYA, J. 

Taherbhai Abdulalli, Appellant v. 
Nagindas Gokuldas Saraf and others, 
Respondents, 

A. F. O. D. No. 738 with Civil Appln. 
No. 4798 of 1977, D/- 2-8-1978." 


Partition Act (4 of 1893), S. 3 — Ap- 
plication under — Time limit for making 
application. AIR 1925 Mad 1234, Dissent. 

Considering Ss. 2 and 3 of the Act to- 
gether, in the light of S. 8 of the Act 
which makes the orders passed by the 
Courts as decrees, it is clear that, in the 
absence of any words of limitation in 
S. 3, the section requires to be liberally 
construed so as to enable the sharers in 
a partition decree to sell the property 
among themselves. The terminus a quo 
in such cases for making an application 
under S. 3 arises after an application is 
made under S. 2, requesting the Court to 
direct a sale. AIR 1925 Mad 1234, Dis- 
sent. (Para 12) 


The order directing a sale may be a 
decree, but it cannot be a final decree, 
inasmuch as in all court sales, confirma- 
tion of the sales is necessary and until 
confirmation, therefore, the Court has 
power to direct a sale. So, that will be 
the last point of time before which an 
application could be made under S. 3. 
ATR 1970 Mad 106 and AIR 1950 Cal 431 
and AIR 1953 Cal 18 and ILR (1966) 2 
Mad 530 and AIR 1971 Raj 42 Ref. 

(Para 13) 


*(Against decision of G. D. Risbud IInd 
Joint Civil J., Sr. Divn, Pune, D/- 
2-9-1977.) 
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However, the court must be circumspect 
in granting the request under S. 3, once 
the request under S. 2 is granted by 
ordering a sale. Equities in favour. of 
third parties arise and any orders : that 
may be passed must be passed so as to 
save those equities. - (Para 14) 

Anno: AIR Manual. (3rd Baa), Parti. 
Act, S. 3, N. L 


Cases Referred: Chronological Paras 
AIR 197% Raj 42 : 16 
AIR 1970 Mad 106 - i 9 
ILR (1966) 2 Mad 530 , - 46 
AIR 1953 Cal 18 15 
ATR 1950 Cal 431 j 15 
AIR 1925 Mad 1234 8, 15 


A. P. Gupte, for Appellant; A. V. Datar, 
(for Nos. 2, 4, 5 and 3), for Respondents. 

‘JUDGMENT :— The above first appeal 
arising in execution proceedings raises an 
interesting point under Ss. 2 and 3 of the 
Partition Act, 1893. ` 

2. Under the decree for partition, 
passed in Special Civil Suit No. 277 ‘of 
1972, among the respondents, it was 
found that it was not possible to parti- 
tion the property; and hence an applica- 
tion was made on Jan. 9, 1976 for sale of 
the property under S. 2 ‘of the, Partition 
Act, 1893. 

3. The property’ is ‘house property 
bearing No. 541 situated’ at Raviwar Peth 
fin Pune. On the application made by 
the plaintiff-decree-holder (Ex. 68), an 
order was passed on Dec. 4, 1976 to hold 
the sale by public auction of the. suit 
property' under S. 2 of the Partition Act, 
1893.. The sale was held on March, 30, 
1977 and the appellant happened to be 
the highest bidder at the said sale. 

4. In the meanwhile, on Jan. 7, 1977, 
defendants 1 and 2, who are respondents 
Nos. 2 and 6 in the above first appeal, 
made an application under S, 3 of the 
Partition Act, 1893; applying for leave of 
the Court to buy at a valuation the share 
or shares of the party or PIOR asking 
for a sale. 


5. The said application was řesisted by 
the plaintiff-decree-holder by ‘contending 
that the application was not maintain- 
able: and was filed in order to protract 
the proceedings. - 

6. The learned Second Joint Civil 
Judge has tried to explain: the circum- 
stances in which the present application 
came to be placed for hearing before him 
after the auction sale was held. After 
hearing the plaintiff and the auction pur- 
chaser, the learned Judge, by his judg- 
ment and order dated Sept, 2, 1977, re- 
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fused to confirm the sale held by the 
Commissioner, because he allowed the. 
application under S. 3 of the Partition 
Act, 1893. The said decision is challenged - 
in the above first appeal by the auction 
purchaser. 

- 7. Mr. Gupte, the learned Sase ap- 
pearing for the auction purchaser, con- 
tended that the learned Second Joint 
Civil Judge erred in law in holding that 
the hearing of the application under S.:3 
made in the. present case was tenable 
after the Court had ordered sale under 
S. 2 of the Partition Act, 1893 on Dec, 
4, 1976. ' 


8 In support of his above argument, 
Mr. Gupte relied: on the decision of the 
Madras High Court in Angamuthu Muda- 
liar v. Ratna Mudaliar, AIR 1925 Mad 
1234, where it was laid down by Kumara- 
swami Sastri and Krishnan, JJ. that the 
proper time to apply under S. 3 of the 
Partition Act, 1893 is before a Court 
makes an order under S., 2. So, accord- 
ing to Mr. Gupte, when under S. 2 sale 
has been ordered, a sharer cannot apply 
to have property. sold to him at valua- 
a fixed by the Court. 

. The learned- Second. -Joint Civil 
Judge has cited a number of authorities 
in support of the view he has taken, and 
particularly the decision of the Madras 
High Court, subsequent to the - above 
decision, in Vardaraja v. Chenni Veeri, 
AIR 1970 Mad 106, where a view appears 
to -have been. taken that the application 
under S. 3 could be made at any time 
before the sale is held, although: it is 
not clear whether they mean by “the sale 
is held”, “the sale is confirmed”, as S. 7 
of the Partition Act requires the sale to 
be held in accordance with the procedure 
of the Court, and that procedure requires 
the sale to be confirmed before the sale 
can transfer the property so as to entitle 
the .auction purchaser to possession of 
the property. 

10. Mr. Gupte further submitted tha? 
any order for sale made by the Court 
under S. 2 of the Partition Act is to be 
deemed to be a decree within the mean- 
ing of S. 2 of the Civil P.-C., under S. 8 
of the Partition Act, 1893. He, therefore, 
submitted ‘that once an order for sale 
under S. 2 was made, the learned Second 
Joint Civil Judge could not make any 
other order so as to vary it or to nullify 
it, 'as has been done in the present case, 
by ordering a sale under S. 3. of the Act. 


: 11 “The material Ss. 2 and 3 of the 
Partition Act, 1893 run as follows :— 
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“2, . Whenever in any suit for partitica 

fn which, if instituted prior to the com- 
mencement of this Act, a decree for par- 
tition might have been made, it appeéass 
to the Court that, by reason of th= 
nature of the property to which the swt 
relates, or of the number of the share 
holders: therein, or of any: other specizl 
circumstances, a division of the property 
cannot reasonably or conveniently te 
made, and that a sale of the property and 
distribution of the proceeds would te 
more beneficial for all the shareholders, 
the Court may, if it thinks fit, on the 
request of any of such shareholders ir- 
terested individually or collectively to 
the extent of one moiety or upwards, 
direct a sale of the property and a distr- 
bution of the proceeds.” 
Bs (1) If, in any case in which tke 
Court is requested under the last forz- 
going section to direct a sale, any other 
shareholder applies for leave to buy at 
a valuation the share or shares of the 
party or parties asking for a sale, tle 
Court shall order a valuation of the share 
or shares’ in such manner as it may thick 
fit and offer to sell the same to suth 
shareholder ‘at the price so: ascertained, 
and may give all necessary and proper 
directions in that behalf., 

(2) If two or more shareholders sevec- 
ally apply for leave to buy as provided 
in sub-sec. (1), the Court shall order a 
sale of the share or shares to the shar2- 
holder who offers to pay the. highest 
price above the valuation made by tae 
Court. 


(3) If no such shareholder is willing 
to buy such share or shares at the price 
So ascertained, the applicant or applicar-ts 
shall be liable to pay all costs of or in- 
cident to the application or application:.” 


_ 12. Considering the two: sections ib- 
gether, in the light of S. 8 of the Partition 
Act, 1893, which makes the: orders paz- 
ed by the Courts as decrees; I am of the 
opinion that, in the absence of any words 
of limitation in S. 3, the section requi=es 
to be liberally construed so as to enale 
the sharers in a partition decree to sell 
the property ‘ among themselves. The 
terminus a quo in such cases for making 
an application under S. 3 arises after an 
application is made under S. 2, reves 
ing the Court to direct a sale. 


13. The order directing a sale may 
be a decree, but it cannot be a firal 
decree, inasmuch as in all court sales, 
confirmation of the sales is necessary end 
until confirmation, therefore; the .Corrt 
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has power to direct a.sale. So, that will 
be the last point of time before which 
an application could be made under S. 3. 

14. However, the Court must. be cir- 
cumspect in granting the request under 
S. 3, once the request under S. 2 is grant- 
ed by ordering a sale. Equities in favour 
of third parties arise, as in the present 
case, and any orders that may be pass- 
ed must be so passed as to save those 
equities. 

15. The above view of the interpreta- 
tion of S. 3 is supported by the decision 
of the Calcutta High Court in Manik Lal 
v. Pulin Behari, AIR 1950 Cal 431, where 
R. P. Mookerjee, J. has fully reviewed 
all the previous authorities but where 
the aforesaid decision of the Madras High 
Court in Angamuthu Mudaliar’s case (AIR 
1925 Mad 1234) does not appear to have 
been considered. However, that decision 
was followed by a Division Bench con- 
sisting of R. P. Mookerjee and Lahiri, JJ. 
in Nitish. Chandra v. Promode Kumar, 
AIR 1953 Cal 18, where they have ex- 
pressly dissented from the decision in 
Angamuthu Mudaliar’s case. They laid 
down that an application under S. 3 could 
be made at any time after the request- 
is made under S. 2 and before a sale has 
actually been: held under S. 2. 


16. The above view has been accepted 
by Kailasam, J., as he then was, in P. J. 
S. Jayarama Chettiar v. D. Annamalai 
Chettiar, ILR (1966) 2 Mad 530, and by. 
a single Judge of the Rajasthan High 
Court in Baldeo Das v. Kishanlal, AIR 
1971 Raj 42. 


17. But in none of the above "cases, 
the sale was actually held, as in the pre- 
sent case; and the question which arises 
in this case is whether, even if actually 
the sale is held but is not confirmed, an 
order under S. 3 could not be made. In 
fact, the application under S. 3 was made 
on Jan. 7, 1977, more than two months 
before the auction sale was held. It was 
the duty of the Court, having regard to 
the scheme of Ss. 2 and 3 of the Partition 
Act, 1893, either to stay the sale under 
S. 2 or to decide the application before 
allowing the sale to be held. 


18. Now, however,: as a result of the 
mistake of the lower Court in following 
the. correct procedure, the sale has‘ been 
actually held. It was the duty of the 
Court to consider. the equities in favour 
of the auction purchaser also before pass- 
ing any order under ‘S. 3 of the Partition 
Act, when he was.not made aware of 
any application under S. 3 pending in the 
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Court when the Court actually held the 
auction sale. Such a situation had not 
arisen in any of the cases cited. 

19. In my opinion, however, when 
liberally construing S. 3, as suggested by 
the Division Bench of the Calcutta High 
Court, it is not possible to limit the point 
of time up to which the application could 
be made under S. 3 as the time when the 
sale is actually held. It must be the time 
when the Court can no longer give any 
directions of sale under S. 3. It can 
no longer do so after the confirmation of 
the sale. Therefore, the time must ex- 
tend up to the point of time when the 
Court confirms the sale which is actually 
held. 


20. The learned -Second Joint -Civil 
Judge was, therefore, right in holding 
that- even though the sale was actually 
held, the application under S. 3 could be 
considered by him before the confirma~ 
tion of the sale. - . 


21. However, the learned Judge was 
not right in not confirming the sale held 
by the Commissioner and in ordering the 
Tepayment of the price received from the 
appellant before it was clear that the 
application under S. 3 was not a ruse for 
protracting the proceedings -but was 
really an effective application. He should 
have given the applicants under S. 3 
sufficient time to effect a sale under S. 3 
before ordering the repayment of the 
price. I am told that the amount is still 
lying in Court and the stay was ordered 
by this Court when admitting the above 
first appeal. 

22. In the circumstances, the second 
para of the learned Second Joint Civil 
Judge’s order deserves to be deleted and 
instead it will have to be ordered that the 
sale should be confirmed in favour of 
the appellant in the event of the appli- 
cants under S. 3 not completing the sale 
within a reasonable period. 

23. In the result, the above first ap- 
peal is partly allowed and instead of the 
order passed by the learned Second Joint 


Civil Judge, Senior Division, Pune, on 


Sept. 2, 1977, the following order shall 
be substituted :— 


"In addition to the valuation of the 
suit property as is found in the auction’ 


sale held by the Commissioner, the par- 
ties are allowed. to adduce evidence, if 
any, as to the valuation of the suit pro- 
perty on or before Aug. 28, 1978,.or on 
such further date as the. learned Second 
Joint Civil Judge may find: it necessary 
to ‘extend, oni which. date. the valuation 
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of the share tices of the plaintiff 
will be fixed by the Court and thereupon, 
the sale of the one-sixth share of the 
plaintiff in the suit property shall be 
made in favour of either defendant No. 1 
or defendant No. 5 who offers to pay 
the highest price above the valuation 
made by the Court on the aforesaid date, 


The auction sale held in favour of the 
purchaser-appellant shall be confirmed 
if the sale under S. 3 is not completed 
within three months from the receipt of 
the writ of this Court by tie lower 
Court,” 


24. Costs will. be costs in the dar- 
khast. : 
25. In view of the above order, no 


order is passed on the civil application. 
Order accordingly. 
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Ramjilal, Applicant v. Gulabrao, Oppos 
nent. 
Civil .Revn. . Appln. No. 
D/- 27-7-1978.* 


Transfer of Property Act (4 of 1882), 
Ss. 113, 111 and 112 — Notice to quit — 
Acceptance of rent after institution of suit 
for ejectment — Such acceptance by itself 
does not amount to waiver of notice. 
AIR 1926 Cal 763, Dissented from. 


What is necessary under Section 113 
is on the part of the recipient of the 
notice an intention or a consent to have 
the notice given to him waived and on 
the part of the person issuing the notice 
an intention to waive the notice and 
treat the lease as subsisting. The ele- 
ments of contract, therefore, are clearly 
present, A waiver of a notice to quit 
cannot be spelt out or merely inferred 
by an act on the part of one and either 
one of the actions or any act which does 
not thereby spell a contract. or agree='_ 
ment between ‘the parties to a particular 
effect spelling a waiver. It could not be 
contended’ that-on the mere fact of a 
tenant or recipient of the notice making 
a ‘payment and giver accepting that pay- 
ment, nothing further is: necessary and 
that waiver would be presumed. AIR 


*(To set aside Order passed by | V. RB. 
` Borikar J., Small Causẹ Court: at Nage 
` pur, D/- 22-5-1977.) 
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1926 Cal 763 Dissented from. AIR 197! 
Mad 165 Foll. (Case law discussed). 
(Para 9 
. Waiver essentially pre-supposes aa 
election by the landlord and also on th? 
part of the tenant where the tenant con- 
sents to the notice being waived. A2 
election is not a matter of inference, but 
a matter of positive choice. It would be 
difficult to say that an election should be 
inferred merely from the circumstances 
that after the institution of the suit fo 
ejectment payment was received by tha 
landlord. Where the landlord had filed 
a suit and there is nothing to show that 
after the receipt of the money he abar- 
doned the suit, and on the contrary ther? 
is other evidence to show that he dili- 
gently prosecuted that suit, an intentio. 
which is a requisite under Section 113 
“to treat the lease as subsisting” would 
be entirely absent.. The entire conduct 
of the landlord would be inconsistert 
with that intention both in his institu- 
tion of the suit and its prosecuting. 
(Para 15) 
No doubt it is true that the require 
ment of English Law that there was aa 
intention to create a fresh lease anc, 
therefore, a fresh contract, is not requix 
ed to be proved under the Indian Lav. 
But that does not mean that waiver 3 
not a matter of agreement between thk 
parties, even in -regard to a waiver whici 
is a contract, what is necessary is œn 
the part of one person to agree to hava 
the notice waived - and on the part cf 
the other, namely, the giver to treat t= 
lease as subsisting. The essence of tka 
contract, namely, the parties being cf 
one mind, which in this case would t2 
to treat the lease as subsisting by tka 
receiver of the notice agreeing to tk 
continuation of the lease and the giver 
of the notice, namely, the lessor, agrec- 
ing to treat the lease as subsisting s$ 
essential and necessary. (Para 17} 


Anno: AIR Comm. T. P. Act (4th 
Edn.), S. 111, N. 23; s 112, N. 2 S. 113, 
N. 3 


Cases Referred : " Chronological Parzs 
AIR 1971 SC 102 2 
AIR 1970 Mad 165 : % 
AIR 1969 Raj 264 . 3 
AIR 1968 SC 471 33. 
AIR 1968 SC 933 : = 
AIR 1966 All 623 20 

. AIR 1957 Cal 627 >. 20 
AIR 1945 Bom 132 . -14 
AIR 1926 Cal 763 _ ee 2 
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W. G. Deo, for Applicant; V, G. 
Bhangde, for Opponent. 

ORDER :— The facts in this revision 
application are no more in dispute and 
raise a short question of law. 

2. The defendant was a tenant of the 
plaintiff in the premises in suit.. On 28th 
October 1974 the plaintiff served a notice 
to quit upon the defendant calling upon 
him to quit and hand over possession on 
30th November 1974. The rent agreed in 
respect of the’ premises was Rs. 50/- 
per month, On ist November 1974 the 
defendant paid rent for the month of 
November 1974 which was received by 
the plaintiff. On 2nd December 1974 it 
is alleged a payment of Rs. 50/- was 
received by the plaintiff from the defen- 
dant. Later a cheque was also received 
from the defendant for a sum of Rs. 150/~ 
on 25th March 1975. In the meantime, 
that is, before the receipt of the cheque 
for Rs. 150/- a suit had been filed by the 
plaintiff against the defendant on 17th 
Feb. 1975. 


3. The plaintiff filed this suit for pos- 
session against the defendant and the 
defendant by his written-statement Ex. 
17 raised several other pleas, including 
that the notice to quit was bad. With 
regard to the position arising from these 
facts the defendant stated that he paid 
on 2-12-1974 rent of Rs. 50/- to the plain- 
tiff in cash and on 25-3-1975 sent a 
cheque for Rs. 150/~ to cover the rent for 
January, February and March 1975, “it 
is thus clear that the plaintiff having ac- 
cepted the rent after the notice has been 
received has waived the notice.” À 


4. The short question which was raised 
before me in this revision application on 
behalf of the respondent was that the 
case of the defendant fell under S. 113 
of the Transfer of Property Act and that 
by acceptance of rent there was a waiver 
on the part of the plaintiff-landlord of 
the notice to quit issued under S. 111, 
Cl. (h). Mr. Deo who appeared for the 
defendant wanted also to rely upon il- 
lustration (a) to that section. Section 113 

so far as is material is as under :— 

“Waiver of notice to quit~ A notice 
given under S. 111, Cl. (h), is waived with 
the express or, implied consent of the 
person to whom it is given, by any act on 
the part of the person giving it showing 
an ir intention to treat the lease as subsist- 
ing.” . 
The- analysis of ‘that section. “would go to 
show that a notice given under S. 111 is 
said to be waived where there. is. “ex- 
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press or implied consent of the person to 
whom it is given” and that merely is not 
enough but there must be an act “on the 
part of the person giving it showing an 
. intention to treat the lease as subsisting.” 


5. Now of the two payments alleged 
on the part of the defendant, the one 
dated 2nd December 1974 of Rs. 50/- in 
cash which is after the notice to quit and 
which was received on 1-11-1974 has not 
been accepted and believed by the trial 
Court. The payment of Rs. 150/- by way 
of'a cheque is admitted by the landlord 
which payment, as pointed out above, is 
after the institution of the suit. 

6. Now since the alleged. payment on 
2nd December 1974 is not proved and 
there is no evidence :which has been 
pointed out to me, which would make me 
think otherwise, the only question which 
I have to decide is whether upon a receipt 
of Rs. 150/- after the institution of the 
suit, the notice to quit given by the land~ 
lord on 28th October 1974 would be deem- 
ed to be waived. It was strenuously 
urged before me by Mr. Deo that a mere 
acceptance of an amount calculated ac- 
cording to him for the months of January, 
February and March 1975 by the plain- 
tiff-landlord would mean that there was 
a waiver of the notice to quit. It is diffi- 
cult to accept this contention. 


T. .This payment of Rs. 150/- by a 
cheque is said to have been “accompanied 
by a letter dated 25th March 1975 alleged 
to be-sent by the defendant to the plain- 
tiff, On behalf of the defendant what is 
alleged to be an office copy of that letter 
is produced at Ex. 45,.but the trial Court 
did not accept the story of the defendant 
that the cheque was sent along with. that 
letter. It was observed that the defen- 
dant in his written-statement stated ‘that 
a notice was sent by him on 25th March 
1975 under a registered acknowledgment 
due letter and which was received on 28th 
March 1975. He further alleged in the 
written-statement to which I have made 
a reference that on 25th March 1975 he 
sent a cheque to cover the rent.. The 
‘trial Court observed “this itself. shows 
that the notice under a-registered cover 
as is.alleged by the defendant in his de- 
position was not sent. along with . the 
cheque.” He did not accept the evidence 
in the form of, Exs. 47 and 49 which did 
not tally with the defendant’s evidence 
and, therefore, did not accept that any 
letter -of the kind of Exhibit 46 was 
sent along with the “cheque. In ~his 
eross-examination ‘the “plaintiff - stated 


Ramiilal v. Gulabrao (Tulpule J.) 


A.L R. 


“there was'no letter along with the cheque 
sent by the defendant.” Considering the 
difference in the version of the defendant 
and the documents which he produced, it 
was rightly held that the payment of 
Rs. 150/- was unaccompanied by any 
letter, as contended in Ex. 47. The short 
question, therefore, which remains to be 
decided and which was urged before me 
was on the basis of the fact of payment 
and acceptance by the landlord of 
Rs. 150/- after the institution of the suit, 


. 8. As the analysis of S. 113 of the T. P, 
Act, to which I have made a reference, 
will go to show in the first instance, the 
person to whom the notice is given, 
namely, the defendant in this case, must 
either expressly or impliedly consent to 
the notice being waived. There is no- 
where an allegation on the part of the de- 
fendant that he either expressly or im-« 
pliedly consented -to the notice being 
waived. A mere payment of money does 
not amount to a consent to waive the 
notice: The liability to pay some amount 
either. by way: of compensation or by way 
of rent would always arise, in the’ first 
case if the notice is waived and the lease 
is treated to be subsisting and in the se~ 
cond case if the lease is terminated but 
possession is not taken immediately, 
There must in the first place be a consent 
to have the notice waived. As I have 
pointed - out there is nothing in the 
written-statement which would suggest 
that in making payment of Rs. 150/- the 
defendant either expressly or impliedly 
consented to the notice being waived by 
the plaintiff, at least on his part. It would 
then have been possible to read that by 
accepting the amount of Rs. 150/- as rent 
and coupled with the express or implied 
intention to have the notice waived, the 
landlord would have done something to 
indicate that the lease was subsisting. 


9. Tt is not merely enough, as the secs 
tion goes to say, that there -must be an 
express or implied consent on the part of 
the person receiving the notice, but thera 
must be some act on the part of the pera 
son (giving it) which would spell an inten- 
tion on his part to treat the lease as sube 
sisting. In other words the action on the 
part of the person giving the ‘notice must 
be such that there was a clear intention to. 
treat the lease as subsisting must be spelt 
out. In other words what is necessary even 
tinder the S. 113 is on the part of the re~ 
cipient of the notice ‘an intention or a 
consent to have the notice given’ to him 


1979 


waived and on the part of the person 
issuing the notice an intention to waiva 
the notice and treat the lease as subsist- 
ing. The elements of contract, therefore, 
are clearly present. A waiver of a notice 
to quit cannot be spelt out or merely 
inferred by an act on the part of one and 
either one of the actions or any act which 
does not thereby spell a contract or agree- 
ment between the parties to a particular 
effect spelling a waiver. Mr. Deo con- 
tended relying upon S. 113 along witk 
Illustration (a) appended to that section. 
that on the mere fact of a tenant or re- 
cipient of the notice making a payment 
and giver accepting that payment, nothing 
further is necessary and that waiver 
would be presumed. According to Mr. Deo 
waiver is a matter of conduct and an in- 
ference to be derived from that conduct 
and is not a matter of agreement. I de 
not think that that contention is right. 


10. In support of his contention 
Mr. Deo relied upon some decisions to al! 
of which it is not necessary to make a re- 
ference. In Ram Dayal v. Jawala Prasad 
(AIR 1966 All 623) the question was nos 
really decided and was left open. In 
Pulin Behary’ Shaw v. Miss Lila Day (ATE 


1957 Cal 627) it was observed that “it is. 


true that the law of waiver of a notice te 
quit is not the same in India as in Eng- 
land and that if a case comes under 
-Iustration (a) of S. 113 it is not neces- 
sary to prove the creation of a new 
tenancy which is necessary under th3 
English Law. The question, however, 
still remains whether under the Indian 
Law after the enactment of the Rent Con- 
trol Acts mere payment and acceptance 
of rent after the termination of the con-< 
tractual tenancy will constitute waiver oË 
potice to quit.” . 


11. It is quite clear that the require 
ment of English Law that there was aa 
intention to create a fresh lease anc, 
therefore, a fresh contract, is not required 
to be proved under the Indian Law. But 
that does not mean that waiver is not a 
matter of agreement between the parties, 
even in regard to a waiver which is, in 
my opinion, a contract, what is neces~ 
sary is on the part of one person to agres 
to have the notice waived and on the. part 
of the other, namely, the giver to treat 
the lease as subsisting. The essence of 
the contract, namely, the parties being af 
one mind, which in this case would be ta 
treat the lease as subsisting by the re- 
ceiver of the notice agreeing to the com 
tinuation of the lease and the giver of tha 
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notice, namely, the lessor, agreeing to 
treat the lease as subsisting is essential 
and necessary. ` 


‘12. The next decision upon which 
Mr. Deo relied is Tayabali v. Ahasan and - 
Co. (AIR 1971 SC 102). The facts in that 
case were entirely different and upon the 
findings of facts which were reached in 
the Supreme Court, which are in no way 
applicable to the facts before us, I do not 
think that it was possible to urge that the 
first notice was not waived. In the se- 
cond. notice which the landlord gave he 
himself treated the period between the 
two- notices as the period during which 
the lease was subsisting and, therefore, it 
was held that the first notice was waived 
by an act on the part of the landlord 
which clearly showed an intention to 
treat the lease as subsisting. Here also 
what the Supreme Court observed with 
reference to S. 113 was that for bringing 
about a waiver under S. 113 of the T. P. 
Act it is wholly unnecessary to decide 
whether for bringing about a new tenancy 
an express or implied agreement must 
come into existence. There is a distinc- 
tion between a “new lease” and continua- 
tion of a “subsisting lease”. While it may 
be necessary to prove a fresh agreement 
of lease, according to English Law, the 
same may not be necessary and is not 
necessary under the Indian Law. 


13. In Calcutta Credit Corporation 
Ltd. v. Happy Homes (Private) Ltd. (AIR 
1968 SC 471) it was emphasized that the 
person who receives the notice is also 
entitled to insist upon the notice and it 
cannot be withdrawn “without the con- 
sent of both”. The consent of the par- 
ties makes a new agreement and the rent 
becomes due under the new agreement. 
Unless, therefore, there was a new agree- 
ment it cannot be said that by the force 
of the fact of acceptance of rent alone 
brings about a waiver and a new relation- 
ship or contract between the parties. In 
the circumstances of the present case if 


‘it were to be considered whether there 


was any intention which could be in- 
ferred on the part of the landlord by ac- 
ceptance of Rs. 150/- from the erstwhile 
tenant to a continuation of the lease or 
an intention to treat the lease as.subsist- 
ing, then I think that intention runs 
counter to the institution of the suit 
which he did on 1?%th February 1975. 
Where the landlord had filed a suit and 
there.is nothing to show that after the re- 
ceipt of the money he abandoned the suit, 
and on the contrary there is other evi- 
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dence to show that he diligently prose- 
cuted that suit, an intention which is a 
requisite under S. 113 “to treat the lease 
as subsisting” would be entirely absent. 
The entire conduct of the landlord would 


be inconsistent with that intention both ~ 


in his institution of the suit and its pro- 
secuting. If the matter were, therefore, 
left merely to an inference then I do not 
think that it can be said that on the facts 
which are proved in the present case 
there was even after the receipt of 
Rs. 150/- any intention on the part of the 
landlord to treat the lease as subsisting. 
If that intention cennot be so spelt or 
inferred, then it follows there is no scope 
for invocation for Section 113, and 
the waiver thereunder. Waiver essen- 
tially pre-supposes an election by 
the landlord and also on the part 
of the tenant where the. tenant con- 
sents to the notice being waived. An 
election is not a matter of inference, but 
a matter of positive choice. It would be 
difficult to say that an election should be 
inferred merely from the circumstances 
that after the institution of the suit for 
ejectment payment was received by the 
landlord. It is not, therefore, possible to 
accept the proposition advanced by Mr. 


Deo that on the mere fact that the pay-. 


ment is received after the institution of 
the suit may be ascribable to'a certain 
party after the notice, a waiver must be 
implied and held. 


14. Mr. Deo relied principally upon a 
decision of Calcutta. High Court in 
Manicklal v. Kadambini (AIR 1926 Cal 
763) and other cases following that case. 
As I shall presently show that case has 
not been followed by some of the other 
High Courts, while it was disapproved in 
Navnitlal v. Baburao (AIR 1945 Bom 132). 
I would in this context refer to a deci- 
sion of the Supreme Court in Associated 
Hotels of India Ltd. v. S. B. Sardar Ranjit 
Singh (AIR 1968 SC 933) which defines 
what is waiver. The head-note in that 
case reads thus: 


“A waiver is an intentional relinquish- 
ment of a known right. There can be no 
waiver unless the person against whom 
the waiver is claimed had full knowledge 
of his rights and of facts enabling him to 
take effectual action for the enforcement 
of such rights.” id i 


As I stated above, waiver can only be 
after a person becomes aware of all the 


rights he has and the facts enabling him 


to make a decision on those facts as re- 
gards the action which he would take, 
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namely, in such a case whether to con- 
tinue the lease or otherwise. As I point- 
ed out an element of election is involved: 
in .waiver, and as such an election can 
only be after full knowledge of facts and 
rights. I have already pointed out that’ 
there is no pleading in this case specifi- 
cally setting out a case of a waiver. 


15. The next case to which a reference 
may be made is that reported in Mst. Koti ` 
Bai v. Mst. Kastoori Bai (AIR 1969 Raj 
264). That case clearly brings out the 
circumstances in which S. 112 of the T. P. 
Act would be attracted and cases which, 
therefore, do not come under S. 112 and 
will, therefore, come under S. 113. In 
that case also there was no pleading to 
the effect that the landlord had an inten- 
tion of treating the lease as subsisting 
and his Lordship Mr. Justice Shinghal 
observed “in the absence of such a plea, 


‘ft is not permissible for the learned coun- 


sel to argue that there was a waiver of 
the notice under S. 113, for if such a plea 
had been taken, it would have been de~ 
cided on the basis of the evidence of the 
parties.” 


16. Perhaps the most important case 
which to my mind deals with this ques- 
tion exhaustively and fully and with the 
reasoning of which, with respect, I am 
inclined to agree, is that reported in Saleh 
Bros. v. K. Rajendra (AIR 1970 Mad 165). 
That case makes a review of almost all 
the cases on the point and takes note of 
all the arguments which could be ad~ 
vanced and which have been advanced þe- 
fore me. That case also considers the full 
and relative scope of Ss. 112 and 113 of 
the T. P. Act. The relevant head-note 
in that case reads as follows :— 


“The principles that once an election 
has been made and the lease determined 
the election is irrevocable, would apply 
even when the election is not followed 
by a suit in ejectment and if the lessor’ 
had merely given a notice in writing of 
his intention to determine’ the lease as 
provided in Sec. 111 (g). If rent is sub- 
sequently received by the lessor, the. 
rights of the parties will have to be de- 
termined in accordance with the provi+ 
sions of S. 116 of the T. P. Act.” 


I would, however, refer to some other 
pertinent observations made by his Lord- 
ship Justice Ramamurti in that case. Re- 
ferring to payment of rent after a suit is 
filed, it was pointed out “acceptance of 
rent which has become due since the for- 
feiture is regarded as waiver of forfeiture’ 
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under the main operative portion of Sec~ 
tion 112, because the acceptance of rent 
is an affirmance that the lease was sub- 
sisting at the time when the rent became 
due after the forfeiture. But this accept- 
ance of rent, after the suit in ejectment is 
filed, is not regarded as a waiver, because, 
once the matter has come to the Court, 
the election has become irrevocable.” 
Adverting to S. 113 and Illustration (ay 
thereunder upon which considerable re- 
liance has been placed in this case his 
Lordship observed. (at p. 170): 


_ “The plain language of S. 113 indicates 
that a waiver does not ipso facto result 
from any act of omission or commission 
on the part of the lessor, but the act must 
be such as clear evidence of the lessor’s 
intention to treat the lease as subsisting.” 
With regard to Illustration (a) it was 
pointed out that (at p. 170)— 


“Illustration (a) must, therefore, be 
understood and applied in consequence 
with the principle underlying the section 
with due reference to the intention of the 
lessor. There is no warrant for the view 
that mere receipt of rent, whatever may 
be the intention of the lessor, should of 
its own force, divorced from the circum- 
stances of the case be regarded as amount- 
ing to a waiver.” 

As to what is waiver and what constitutes 
waiver and what must be ‘established, his 
Lordship pointed out (at pp. 170, 171),— 

"In order to constitute a waiver, botk 
the limbs must concurrently operate. 
which means, that an act by itself anc 
of its own force, without reference to the 
intention of the parties, cannot bring 
about a waiver. So much is quite cleat 
from the plain language of the section. 
which embodies the basic principles.” 


After referring to the number of cases 
and the sections his Lordship pointec 
out — “that the. preponderance of the 
weight of authority is that in addition tc 
the receipt of rent by the landlord there 
should be proof that the receipt was witk 
the intention to treat the lease as sub- 
sisting. According to the decisions, there 
should be either an express contract or 
conduct of the parties justifying the in- 
ference that, after the determination of 
the contractual tenancy, the. landlord’s 
intention was that the occupation of the 
premises was as a tenant.” 


17. The result is that the decree pass- 
ed by the trial Court must be affirmed 
and the revision application dismissed 
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with costs. Four months’ time is given 
to the defendant to vacate. 


Revision application dismissed, | 
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VAIDYA, J. 
Madhav Vithal Kudwa, Appellant v. 
Madhavdas Vallabhdas and another, Res- 
pondents, 


A. F. O. No. 449 of 1971, D/- 30-6-1978.* 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), Ss. 5 (8), 
23-A, 24 (1), Explanation to S. 24 — Suit 
for injunction restraining parking of car 
by tenant in the compound of the build- 
ing — Such parking can be claimed as of 
right under certain circumstances — n- 
junction refused. (Specific Relief Act 
(1963), S. 38 (3)) — (Torts — Trespass — 
Parking of car by tenant in compound of 
the building). 


The legislature has by defining “pre- 
mises” as in S. 5 (8) and referring to 
essential services in S. 24 (1): by neces- 
sary implication conferred a statutory 
right on the tenant of a flat, to park his 
car in the compound of the building - 
wherever space is available without 
causing any inconvenience to anybody, as 
in the present case, and that right can 
be exercised by the tenant without the 
permission of the landlord and the land- 
lord cannot object to the exercise of the 
said right. (Para 24) 


The word ‘appurtenant’ in S. 5 (8) is 
wide enough to give a right to the tenant 
of a flat in a multi-storeyed building to 
use along with others like a reasonable 
and prudent person the compound, if any, 
round the building, including a right to 
park his vehicle, like his’ personal car or 
motor-cycle or scooter or cycle. 

(Para 19) 


Explanation 1 to S. 24 does not define 
or explain exhaustively everything that 
is essential service, which must vary, ac- 
cording to the circumstances of each case 
and according to the standard of reason- 
able and prudent persons occupying build- 
ings in a city like Bombay after the Bom- 
bay Rent Act came into force. (Para 27) 


er ee ee ea 

"(Against -order of H. M. Thakar J., City ` 
Pe Court Bombay in Suit No. 8776 of 
968). 
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In view of lack of space on public roads 
generally and the prevailing thefts of 
cars and car parts, if there is a compound 
in a building, a tenant of that building 
will consider it as an essential service to 
park the car in the compound, when the 
compound is big enough to allow parking. 
Such a service may be indispensable in 
the eyes of a reasonable and prudent per- 
(Para 28) 
A reference to S. 23-A which refers to 
. radio and television developments is also 
not determinative of the intention of the 
legislature to exclude the parking ser- 
vices. (Para 29) 

The parking of a car by a tenant in the 
compound of the building cannot also be 
considered as a trespass under the law 
of torts or an invasion on the right to 
property. (Para 32) 

Apart from the fact that parking is not 
an ‘invasion’ within meaning of Cl. (b) of 
S. 38 (3) of the Specific Relief Act, it is 
also not enough to ask the Court to grant 
an injunction, unless the Court is satis- 
fied that monetary compensation is not 
enough to compensate the invasion. Park- 
ing of a car in a compound cannot be con- 
sidered to be such en invasion as to cause 
irreparable loss. If at all the landlord 
suffers any loss in terms of money by the 
. tenant parking without permission or by 
his: permitting parking and thereby ren- 
dering essential service to car owning 
tenants, he could apply to the court for 
increase of rent on account of the park- 
ing of the car under S. 11 of the Act. It 
fs not open to the court to grant injunc- 
tion so as to defeat the right of the tenant 


under the Rent Act. (Paras 34, 35) 
Cases Referred: Chronological Paras 
(1976) L. P. A. Nos. 135 and 136 of 1973, 
D/- 29-6-1976 (Bom) 25 
(1972) A. F. O. Nos. 386 and 387 of 1972 
(Bom) 25 
`. (1963) Appeal No. 251 of 1962, D/- 5-10-. 
.1963 (Bom) 25 
AIR 1953 Mad 650 18 
(1945) 1 KB 474 : (1945) 2 All ER 146, 
` Cole v. Harris 28 


(1938) 2 KB 508 : (1938) 2 All ER 168, 
. Trim v. Sturminster Rural Council 17 
AIR 1927 Bom 115 : 29 Bom LR 78 26 
(1625) Cro Car 17, Bryan v. Wetherhead 
17 

R. D. Hattangadi with V. S.. Bhatt, for 
Appellant; K. K. Vyas, for Respondents. 


FUDGMENT :— The above first appeal 
raises an interesting point with regard to 
the right of a tenant of a flat in a build- 
ing in Bombay. leat by the Bombay 
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Rents, Hotel and Lodging House Rates 
Control Act, 1947 to park his car in the 
compound of the building. 


2 The building in this case belongs to 
the plaintiffs, the Trustees of Murarji 
Goculdas Deoji Trust, situate at Kannedy 
Bridge, Bombay, and known as Murarji 
Goculdas Deoji Trust Building. The ap- 
pellant, who was the defendant in the 
suit filed by the trustees, was the tenant | 
in respect of Room No. 18 on the first 
floor of the said building for many years. ` 
In.-or about the month of Oct. 1968, the 
plaintiffs observed that the defendant was 
parking a car bearing No. BYH. 1169 in 
the compound of the plaintiffs’ building 
without the permission of the plaintiffs. 
The plaintiffs asked the defendant not to 
park the car or any vehicle in the com- 
pound without their permission. The de- 
fendant did not stop parking his car. 


3. The plaintiffs, therefore, addressed 
a letter dated Oct. 11, 1968 through their 
advocate to the defendant and called upon 
him to remove the said car forthwith and 
further called upon him not to park it in 
the compound of the building. In spite of 
this letter, the defendant continued to 
park his car in the compound without 
replying the said letter or the reminders 
sent thereafter. 


4. The plaintiffs, therefore, submitted 
that the defendant had no right of what- 
soever nature to park his car in the plain- 
tiffs. compound without the plaintiffs’ 
permission; and hence the act of the de- 
fendant in parking the car amounted to 
an act of trespass and an invasion on the 
plaintiffs’ right. The plaintiffs, therefore, 
claimed that they were entitled to a de- 
claration that the defendants had no 
right to park his car or any other vehi- 
cle in the plaintiffs’ said compound and 
they were also entitled to a permanent 
injunction restraining the defendant, his 
servants and agents from parking the car 
or any other vehicle in the compound 
without the permission of the plaintiffs, 
They also claimed an interim injunction, 
The plaintiffs, accordingly, prayed in the 
suit for a declaration that the defendan? 
had committed an act of trespass by park- . 
ing his car in the compound of the build- 
ing and the defendant, his agents and 
servants be restrained by a permanent 
injunction from parking his car or any 
other vehicle in the compound. 

. 5. In the lower Court, the ad interim 


injunction was refused and that order of 
refusal was confirmed by this Court in 
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A. O. No. 338 of 1969 on September 25, 
1969. 


6. The suit was resisted by the defen- 
dant, firstly, on the ground that he was 
a tenant in respect of Room No. 18 on 
the first floor and he was parking his car 
in the compound even prior to Oct. 1968 
with the permission of the deceased 
Trustee, one Bhagwanji Murarji, and se- 
condly, on the ground that he was park- 
ing his car in the compound within his 
own rights as a tenant of the building not 
only because of the specific. permission 
already obtained by him but because he 
had a right to park his car in the com- 
pound as tenant, even assuming that no 
such permission was obtained, as the 
parking of the car in the compound forms 
part of the amenities attached to the pre- 
mises in his occupation as the monthly 
tenant of the Trust. He, therefore, sub- 
mitted that he had not commitied any 
trespass by parking the car in the com- 
pound. He also submitted that no in- 
junction could be granted to the plaintiffs, 
as prayed for by them, as no loss or in- 
jury would be caused to them by the 
parking of the car in the compound. 

7. The learned Judge in the City Civil 
Court framed four issues, among which 
the most important issue was whether the 
right to park the car was part of the de- 
fendant’s tenancy of Room No. 18. 

8 On behalf of the plaintiffs, Madhav- 
das Vallabhdas Kapadia, one of the Trus= 
tees, was examined. In the examination- 
in-chief, he reiterated whatever was 
stated in the plaint. In his cross-exami- 
nation, he admitted: “I have not suffer- 
ed loss. I have not suffered injuries. By 
‘irreparable loss’ mentioned in the plaint 
I mean that I would be involved in un- 
necessary litigation and quarrels with 
other tenants, who would begin parking 
their cars. I have not suffered monetary 


loss by parking of the defendant’s car.” - 


He also admitted that the place where the 


defendant parked his car was not requir- ` 


ed by the Trustees for any other im- 
mediate use. 


9. On behalf of the defendant, the de- 
fendant himself gave evidence. He stated 
that he was residing as a tenant in the 
suit premises since 20 years and he pur- 
chased the car in 1968; that he was park- 
ing the car in the corner and that this 
did not cause any obstruction to anybody 
or any inconvenience to anybody. This 
also did not cause any hardship to any- 
body. He further stated that he had not 
received any complaint from anybody 
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about his parking the car, except from 
the plaintiffs. He had not caused any 
obstruction to the car of Manilal Kapadia, 
another tenant of the building. He also 
stated that in the compound, besides the 
two cars, namely, his car and the car of 
another tenant Manilal Kapadia, there 
was a scooter and a bicycle. 


10. According to him, the terms of his 


tenancy included all the facilities, which 
he should get, and included the facility of 


parking a car. He also referred to a- 


sketch, which he had annexed to his affi- 
davit and which was marked ‘Y’ for 
identification, to show that the compound 
had a compound wall, huge gate and a 
large space inside to enable the parking 
of tenants’ cars very easily without 
causing any inconvenience to anybody. In 


the cross-examination, he had to admit 


that only the late previous Trustee had 
given him permission before his death, 
but when he bought the car, he did not 
seek the permission of the Trustees. 


11. The defendant examined Haridas 
Morarji Bhetia, the son of Morarji Gocul- 
das, who claimed to sp2ak on behalf of 
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ali his brothers, who were the beneficia- . 


ries of the Trust, and who stated in his 
examination-in-chief that there was a lot 
of space in the compound of the trust 
property and he and his brothers had no 
objection to the defendant parking his 
car in the compound; and besides the de- 
fendant’s car, another car belonging to 
another tenant of the building, Manilal 
Kapadia, and two scooters were also 
being parked in the compound and that 
the said Manilal Kapadia had put up a 
shed in the compound where two cars 
could be parked easily: and the benefi- 
ciaries had, therefore, served the Trus- 
tees with a notice for permitting Manilal 
Kapadia to park his car without charging 
him any rent. But in spite of this, the 
beneficiaries had no objection to the de- 
fendant parking his car in the compound. 


12. In the cross-examination, the said 
Haridas Bhetia further stated that the 
building where he was residing was se- 
parated from the suit Euilding by a pri- 
vate lane and a compound wall and the 
suit building was at a distance of one 
minute’s walk from his residence. 

‘13. Considering the said oral evidence, 
in the light of the documentary evidence 
consisting of a rent receipt, the municipal 


tax bills, tax receipts, ete. and notices,. 


the learned Judge in the City Civil Court 
decreed the plaintiffs’ suit by granting an 


e 
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injunction and declaring that the defen- 
dant is a trespasser, merely because the 
right of parking the car in the compound 
was not mentioned in the rent receipt 
and the defendant failed to prove that 
permission was granted to him to park 
his car in the compound. _ 

14. It is rather unfortunate that the 
attention of the learned Judge in the City 
- Civil Court was not drawn to the relevant 


provisions of the Bombay Rents, Hotel 


- and Lodging House Rates Control Act, 
1947, which, so far as Greater Bombay is 
- concerned, governs the obligations and 
rights of landlords and-tenants and which 
cannot be ignored even by the City Civil 
Court when granting such injunctions. 
15. The decision of the learned Judge 
is challenged before me by the defendant 
and Mr. Hattangadi, the learned counsel 
appearing for the appellant, submitted 
that having regard to the definition of 
“premises” contained in S. 5 (8) (b) of the 
Bombay Rent Act, the premises let to the 
defendant must include not only the flat 
but also the grounds appurtenant to that 
flat, which must include the compound: 
round the building. He also pointed out 
that, in any event, the amenity of park- 
ing the car of a tenant in the compound, 
where such a compound is available, must 
be considered as an essential . service 


enjoyed by the tenant in respect of the: 


premises let to him within the meaning 
of S. 24 (1) of the said Act and the learn- 
ed Judge in the City Civil Court ignored 
these provisions when he held that the 
defendant had no right to park his car in 
the compound. 


16. In support of his above argument, 
Mr. Hattangadi referred to the interpreta- 
tion of the word “services” by the Eng- 
lish Courts as including maintenance of 
parking places, as stated at page 325 of 
Megarry’s Rent Acts, Tenth Edition, 1967. 
He further pointed out the distinction be- 
. tween the words “appurtenant” and “ad- 
jacent” and argued that “appurtenant” 
should necessarily mean belonging to or 
relating to by relying upon the following 
passage in para. 2861 at page 1655 of 
Woodfall’s Law- of Landlord and Tenant, 
Volume 2, Twenty-seventh Edition, 
1968 :— 

“S. 2 (3) provides ‘that, where in rela- 
tion to a house let and occupied by a 
tenant reference is made in Part I of the 
Act to the house and premises, ‘the refer- 
ence to premises is to be taken as refer- 
ring to any garage,. outhouse, garden, 
yard .and appurtenance which at the re~ 
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levant time are let to the tenant with the 
house and are occupied with and used for 
the purposes of the house or any part of 
it by him or by another occupant.” 


17. In support of his argument, Mr. 


_Hattangadi also relied on the discussion 


about the meaning of “appurtenances” in 
Trim v. Sturminster Rural District Coun- 
cil, (1938) 2 KB 508, where at page 515 
Slesser Lord Justice observed :— 

“In the definition to which I have’ Tea 
ferred certain specific matters are. men- 
tioned, that is to say, any yard, garden 
and outhouses, and then follows the word 
‘appurtenances’. That word has.had ap- 
plied to it, through a long series of cases 
mostly dealing with the meaning of the\ 
word in demises, a certain limited mean~< 
ing, and it is now beyond question that, 
broadly speaking, nothing will pass, 
under a demise, by the word ‘appurten- 
ances’ which would not equally pass 
under a conveyance of the principal sub- 
ject-matter -without the addition of that 
word, that is to say, as pointed out in the . 
early case of Bryan v. Wetherhead, 
(1625) Cro Car 17, that the word ‘ap- 
purtenances’ will pass with: the house,. 
the orchard, yard, on curtilage and gar- 
dens, but not the land, That view, so 
far as I understand the authorities, has.- 
never been departed from, except that in 
certain cases it has been held that the 
word ‘appurtenances’ may also be come< 
petent to pass incorporeal hereditaments.” 


18. Mr. Hattangadi also relied on the 
decision of a Division Bench of the Mad- 
ras High Court in G. H. Irani v. Chidam- 
baran Chettiar, AIR 1953 Mad 650, a case 
under the Madras Buildings (Lease and 
Rent Control) Act, where the Head Note, 
so far as is relevant, reads as follows (at 
pp. 654, 655; 658 of ATR) :— 

“The word ‘building’ in ordinary 
parlance ‘comprises not only the fabric 
of the building, but the land upon which 
it stands’ ” ` 


-Where the object of the lease was to 
run the cinema business in the buildings 
then in existence together with the other 
buildings used as booking office, offica 
rooms, garages, latrines and so on, it is 
impossible to escape the conclusion that 
what was let was a ‘building’, 


Held also that if the entire ground was 
occupied for the purpose of continuing 
the superstructure along with the. build- 
ing belongirig to.the lessor and the whole 
of -it was treated: as one unit, the site. 
might be treated as appurtenance in the 
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“secondary sense of the word, meaning 
‘usually . occupied.’ 


Per Raghava Rao J.s The word ‘ap- 
purtenance’ occurring in the definition of 
‘building’ in the Act is used in the broad, 
secondary and non-technical sense of 
‘relating to’, ‘usually enjoyed or occupied 
with’ and ‘adjoining’. The idea of th2 
legislature seems to be that if grounds 
appurtenant to the building in this sens2 
are let along with the building, they 
should stand attracted to the operation af 
the Act.” 


19. In my view, having regard to this 
meaning of “appurtenance” and th2 
nature of rights which must be essential 

' to the enjoyment by the tenants occupy- 
ing parts of the building, namely, th3 
flats, reasonably and comfortably, tha 

^` legislature itself has conferred. a statu- 
tory right on all the tenants under tha 

Bombay Rents, Hotel and Lodging Hous 

Rates Control Act, 1947; by defining “pre- 

mises” as meaning, inter alia, a part of a 

building let separately, includin3 

“grounds appurtenant to a building cr 

part of a building”. The word “appur- 
tenant” is wide enough to give a right to 
the tenant of a flat in a multi-storeyed 

building to use along with others like a 
reasonable and prudent person the corr- 
pound, if any, round the building, incluc~ 
ing a right to park his vehicle, like his 
personal car or pie i or scooter cr 
cycle, 


20. It is with a view .to prevent the 
tenants from being harassed by landlorcs 
by denying such essential, consequential 
and incidental uses of the compounds that 
the -legislature has tried to define the 
word “premises” in such a comprehensive 
manner .and has further tried to secure 
this right by laying down in S. 24 (1) that 
_ no landlord either: himself or through ary 
person acting or purporting to act on his 
behalf shall without just or sufficient 
cause cut off or withhold any essential 
supply or service enjoyed by the tenant 
in respect of the premises let to him. - 

21. If a tenant has a car, it will te 
ordinarily an essential service to him, if 
_ parking of his car is otherwise possib.e 
‘and is allowed in the compound, if any, 
round the building. If there is no com- 
pound or if the tenant has no car, tke 
question may- not arise, as what is essen- 
tial must necessarily vary according. to 
the circumstances of each case and tke 


. needs of. the persons concerned, -subje:t’ 


to the normal expectations of ordinary, 
reasonable and prudent tenants. and- the 
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sensible attitudes ‘of law-abiding land- 
lords. 

22. An obligation.is also cast on. the 
tenant not to commit a breach of his ob- 
ligation to make ordinary and prudent 
use of the premises, as laid down in Cl. (o) 
of S. 108 of the T. P. Act, 1882, which 
runs as under:— - 


“The lessee may use the property and . 
its products, if any, as a person of ordi- 


nary prudence would use them if they 
were his own; but he must not use, or- 
permit another to use, the property for a 
purpose other than that for which it was. 


leased, or fell or sell timber, pull down 


or damage buildings belonging to the 
lessor or work mines or quarries not open 
when the lease was granted, or commit 
any other act which is destructive or 
permanently injurious thereto.” 


If the tenant commits any breach of the 
obligation, he is liable to be evicted by 
the landlord under S. 13 (1) (e) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 


. 23. The legislature has further secured 
the right of the tenant by providing in 
S. 24 (4) of the Bombay Rent Act that any 
landlord, who contravenes the provisions ` 
of sub-sec. (1), shall, on conviction, bea 
punishable with imprisonment for a term 
which may extend to three months or 
with fine or with both, and also by pro~ 
viding in S. 47 (1) that contravention of 
S. 24 (4) would be a cognizable offence. 


24. In my opinion, therefore, the legis- 
lature has by defining “premises” as in 
S. 5 (8) and referring to essential services 
in S. 24 (1) by necessary implication con< 
ferred a statutory right on the tenant of 
a flat, like the defendant, to park his car 
in the compound of the building wherever 
Space is available without causing any 
inconvenience to anybody, as in the pre~ 
sent case, and that right can be exercised 
by the tenant without the permission of 
the landlord and the landlord cannot 
object to.the exercise of the said right. 


25. Mr. Vyas, the learned counsel ap< 
pearing for the plaintiffs-trustees, sub- 
mitted that the view, which I am taking, 
was inconsistent with the view taken by 
Mody, J. on October 5, 1963 in Appeal 
No. 251 of 1962 as also the view taken by 
Apte, J. in Appeals from Orders Nos. 386 
and 387 of 1972, which was confirmed in 
Letters Patent _Appeals Nos. 135 and 136 
of 1973 by Hajarnavis and Shah, JJ. on 
June 29, 1976. With respect, however, al! 
these unreported judgments .arose out of | 
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interlocutory proceedings in appeals from 
interlocutory: orders granting injunctions 
by the City Civil Court in the context of 
the pleadings of the parties in those cases 
and the discretion of the Court to grant 
interim relief This Court in all these 
cases expressed only a prima facie view 
in that context without being called upon 
to consider the above provisions of the 
Bombay Rent Act, which, in my view, 
should not escape the attention of the 
Court when finally deciding the rights of 
tenants of buildings situated in places 
where the Bombay Rent Act. applies, 


26. Mr, Vyas also referred to a deck- 
sion of this Court in Lakhmichand Khet- 
sey Punja v., Ratanbai, 2¢ Bom LR 78 1 
(AIR 1927 Bom 115), which was only a 
case where the cause of action was 
damages for negligence in repairing the 
privies; and hence it was held that the 
common privies in a Bombay chawl were 
used by the tenants as licensees, and the 
landlords are bound to repair them so as 
to keep them reasonably safe for the 
tenants and that cannot, in any way, help 
us in interpreting the rights of the tenants 
arising under the special provisions of 
the Bombay Rent Act passed many years 
later in the light of the experience which 
the legislature had about the conflicting 
interests and attitudes of landlords and 
tenants in overcrowded cities and towns. 


27. Mr. Vyas also submitted that since 
Explanation 1 to S. 24 and S. 23-A of the 
Bombay Rent Act do not expressly refer 
to car-parking services, the legislature 
must have intended not to include cara 
marking services as essential services for 
tenants of flats in a building having a 
compound. The argument ignores that 
Explanation 1 to S. 24 only includes cer- 
tain basic amenities, such as, sanitary 
arrangements, lighting arrangements, ete, 
mentioned therein, about which the legis- 
lature thought that there should be ‘no 
controversies in Courts. Explanation 1 
does not define or explain exhaustively 
everything that is essential service, which 
must vary, as stated above, according to 
the circumstances of each case and ac- 
cording to the standard of reasonable and 
prudent persons occupying buildings in a 
city like Bombay after the Bombay Rent 
Act came into force. 


28. Mr. Vyas referred to the case of 
Cole v. Harris, (1945) 1 KB 474, and con- 
fended that what is not indispensable 
cannot be considered to be essential. In 
my view, as I have said above, the word 
“essential” must vary according to the 


needs and standards of ordinary and 
reasonable persons becoming tenants in 
buildings in Greater Bombay after the 
Bombay Rent Act came into force. In 
view of lack of space on public roads 
generally and the prevailing thefts of 
ears and car parts, if there is a compound 
in a building, a tenant of that building 
will consider it as an essential service to 
park the car in the compound, when thi 
compound is big enough, as in the pre- 
sent case, to allow parking. Such a sers 
vice may be indispensable in the eyes o 
a reasonable and prudent person. 


29. Mr. Vyas’s reference to S, 23-A, 
which refers to radio and television d 
velopments, is also not determinative o 
the intention of the legislature to exclude 
the parking services. The very fact that 
neither Mr. Hattangadi nor Mr. Vyas is 
able to cite any final decision of any of 
the Courts in the country, notwithstand-~ 
ing the thousands of suits being filed 
every year by landlords or tenants under 
ordinary law or under the Rent Acts, 
shows that most reasonable and prudent 
Tandlords do not object to their tenants 
parking their cars in their compounds and 
there are no disputes about the same, 


30. Again, neither Mr. Hattangadi nor 
Mr. Vyas was able to cite a single casé 
from India, England or any of the Com- 
mon~wealth countries to show that in the 
branch of law dealing with torts gene- 
rally and trespass in particular, there was 
any such dispute about  car-parking, 
which must be considered as essential, 
incidental or consequential right of the 
tenant, particularly when if causes no 
nuisance to any one, and if is convenient 
to the tenant to park his car in a corner 
of the compound, as was being done by 
the tenant in the present case, 

31. In my view, therefore, apart from 
what is stated above about the statutory 
right of the tenant to park the car, the 
learned Judge in the City Civil Court 
was-not right in holding that the defen- 
dant had no right to park his car in the 
compound, notwithstanding the admission 
of the Trustees that no loss whatsoever 
was caused to the Trustees and the ad- 
mission of the beneficiaries that they had 
no objection at all to the defendant park- 
ing his car in the compound and the ab- 
sence of any complaint from any one 
from the building about the parking of 
the car, 

32. Further, it was wrong on the part 
of the learned Judge to hold that mere 
parking of the car by a tenant was a tres« 
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pass in any event. I have looked into all 
the books on the*Law of Torts, which 
are available, and I called upon tha 
learned advocates to find out any autho- 
rity under the Law of Torts where tha 
parking of cars in a compound of a build- 
ing by the tenants of the building was 
held to be a trespass or an invasion ‘ca 
the right to property. Neither could they 
cite any authority nor could I find any t> 
support the proposition that the parkinz 
of a car in the compound of a building by 
the tenant of a flat in the building would 
be a trespass on the-part of the tenant. 


33. It must also be noted that, in any 
event, the learned Judge’s attention was 
not drawn to the provisions of S. 38 (3) cf 
the Specific Relief Act, which lays down 
in what cases the Court may grant an im 
junction, viz., (a) where the defendant is 
trustee of the property for the plaintif; 
(b) where there exists no standard for 
ascertaining the actual damage caused, cr 
likely to be caused, by the invasion; (c) 

‘where the invasion is such that comper- 
sation in money would not afford adequate 
relief and (d) where the “injunction -s 
necessary to prevent a multiplicity of 
judicial proceedings. None of the Cls. (bi, 
(c) or (d) applies to the present casa, 
having regard to the admission of tke 
Trustees and the beneficiaries that no Icss 
whatsoever was caused to the Trustees or 
the beneficiaries. 


34. The only loss which they alleged 
in the plaint was that their right to pre« 
perty was invaded, but, apart from the 
fact that parking is no such invasion, fer 
reasons stated above, that is not enoush 
to ask the Court to grant an injunction, 
unless the Court is satisfied that monetary 
compensation is not enough to compen- 
sate the invasion. Parking of a car in a 
compound cannot be considered to be 
such an invasion as to cause irreparable 
loss, when the trustees themselves hawe 
stated that there was no loss and the 
other tenants do not make any complaint 
about it and the beneficiaries had no cb- 
jection to the parking of the car. Furs 
ther, the anjunction could not be granted 
so as to defeat the rights of the tenant 
under the Bombay Rent Act which, as I 
have stated above, was. completely ignor- 
ed by the lower Court. 

35. If at all the Trustees suffered amy 
loss in terms of money by the tenant 
parking without permission or by’ their 
permitting parking and thereby render- 
ing essential service to car-owning 
tenants, they could apply to the Smali 
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Causes Court for increases of rent on ac- 
count of the parking of the car under 
S. 11 of the Bombay Rent Act, but it was 
not open to the learned Judge in the City 
Civil Court to grant the injunction so as’ 
to defeat the right of the tenant’ under 
the Rent Act. On this point, Mr. Vyas 
drew my attention to an interim order 
passed at the time of the admission of the 
application for stay granted in the above 
first appeal, fixing interim compensation 
of Rs. 30/- per month as condition of the 
stay being continued and the failure of 
the tenant to comply with the condition. 
Mr. Vyas also drew my attention to a 
letter addressed to the Trustees by the 
defendant on Aug. 21, 1976, informing 
them that he had disposed of the car. 


36. But in view of what is stated here~ 


. Inabove, the plaintiffs are not entitled te 


ask for any compensation at all and if at 
all they have any right to increase the 
rent, they must, in the absence of any 
agreement between them and their tenant, 
make an application under S. 11 of the 
Bombay Rent Act for fixing the standard 
rent. Merely because at the interim 
stage any order was passed, it cannot be 
said that the plaintiffs are entitled to 
that compensation and must be given that 
compensation at the final hearing of the 
appeal, even though they are not at all 
entitled to compensation, as in this case. 


37. The fact that the car has been dis- 
posed of also does not entitle the plain- 
tiffs to the continuance of the injunction 
in the facts and circumstances of the 
case, when they had no right to such a 
relief and the Court had no power to 
grant the injunction, restraining the de- 
fendant, or to grant a declaration that 


the defendant had no right to park his 


car for the reasons stated above. 


38. In the result, the first appeal is 
allowed, the judgment and decree passed 
by the learned Judge in the City Civil 
Court on Dec. 2, 1970 are set aside and 
the plaintiffs’ suit is dismissed. But 
having regard to the fact that the benefi- 
ciaries of the trust gave evidence, saying 
that they had no objection to the defen- 
dant parking his car and also having re- 
gard to the fact that the defendant has 
no car at present, there shall be no order 
as to costs throughout. In view of this 
order, the- civil application does not sur- 
vive, l ; 

Appeal allowed, 
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NAIK AND SAWANT, JJ. 
Tulsidas Kilachand and others, Peti- 
tioners v. The Bombay Buildings Repairs 
Reconstruction Board and others, Op- 
ponents. - 
Spl. Civil Appln. Nos. 1553 and 2736 of 


` 4072, D/- 23-6-1978. 


Bombay Building Repairs and Re- 
construction Board Act (47 of 1969), Sec- 
tion 28 (1) (i) — Exemption from cess — 
Non-residential purpose — Building used 
for business of lodging — It is exempt 
from cess. 

The business of lodging could not be 
said to be a residential purpose. It is 
essentially non-residential purpose. After 
all, words take their meaning and colour 
from the context in which they are used. 
Judged in that light also in the context 
in which the expression “non-residential 
purpose” occurring in Cl. (i) of sub-sec- 
tion (1) of S. 28 is used, it must be held 
that use of the premises for lodging busi- 
ness is for non-residential and not resi- 
dential purposes. .When the legislature 
made it clear that residential buildings 
exclusively occupied on leave and licence 
basis are to be exempted from the cess 
and therefore also of the benefit under 
the Act, it would be absurd to hold that 
the Legislature intended to exempt the 
buildings which are being used for the 
purpose of carrying on the business of 
boarding or lodging or a hotel. AIR 1972 
SC 845, Rel. on. (Para 5) 


Even the preamble to the Act would 
show that the object of the Act was to 
provide for rehousing of dishoused oc- 
eupiers. It could hardly be said that 
flying visitors: to the lodges are persons 


who require to be rehoused. The provi-- 


sions of S. 35 of the Act provide for tem- 
porary accommodation pending structural 
repairs without payment of compensation 
and are also in respect of persons who 
are entitled to occupy the premises and 
who have a right to occupy the premises. 
Section 38 (2) which deals with the sub- 
_Mission of proposals for acquisition, pro- 
‘vides that as far as practicable, in the re- 
constructed building occupiers should be 
given accommodation with a floor area 
equivalent to their floor area in the old 
- building, but in no case exceeding 68 
square metres for any occupier of resi- 
dential tenement. It would thus appear 
that it was never the intention of the 
Legislature to levy cess on the buildings 
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` exclusively in the occupation of the owner 


or on the residential buildings exclu~ 
sively occupied on leave and licence basis 
or on buildings exclusively used for hon- 
residential purposes. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1972 SC 845 : 75 Bom LR T -6 


N. S. Shastri, for Petitioners; D. P. 
Hegde, Asst. Govt. Pleader (for No. 1), 
F. N. P. D'Mello with S. D. Gavaskar, for 
Mrs. M. V. Shetty, P. B. Karhadkar and 
N. V. Kamat (for Nos. 2, 3 and De for 
Opponents. 


NAIK, J.:— As common questions of 
facts and law are involved in both these 
petitions, they shall be disposed of by-a 
single judgment. The short point and the 
only point which arises for our decision 
in these petitions is as to whether the 
buildings involved in these two petitions 
are entitled to exemption from payment 
of cess provided for in S. 28 of the Bom- 
bay Buildings Repairs and Reconstruction 
Board Act, 1969 (hereinafter referred to 
as the Act). As the preamble shows the 
Act provides for a certain time for the 
repairs or reconstruction of dangerous 
buildings, to provide for rehousing of dis- 
housed occupiers, and.for these purposes 
to levy an additional cess on bulidings 
and lands and matters connected there- 
with. A perusal of the provisions of the 
Act makes it clear that its objects are (1) 
to preserve the residential and tenanted 
buildings existing at the date of its enact- 
ment, (2) for that purpose, to set up a 
special agency the Bombay Buildings Re- 
pairs and Reconstruction Board, whose 
duties and functions would be, (a) to 
undertake and carry out structural re- 
pairs to buildings in respect of which the 
impugned tax is levied, (b) to provide 
temporary or alternative accommodation 
to occupiers of any such buildings where 
any such building collapses, (c) to under- 
take and carry out tenantable repairs to 
buildings placed at its disposal, (d) to 
move the Government to acquire old and 
dilapidated buildings in respect of which 
the. cess is levied and which are beyond 
repairs or buildings in which structural 
repairs have once been carried out but 
further repairs are not possible, (e) to re- 
construct new buildings, () to set up 
transit camps for those dishoused. on ac- 


. count of collapses, fire, rain or tempest, 


and (g) to undertake demolition of danger- 
ous buildings or portions thereof. Sec« 
tion 2 (c) of the Ach defines a building as . 
under :— 


-. Repairs 
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“ ‘Building’ includes a tenement let oc 
intended to be let or occupied separatel~ 
and a house, out house, stable, shed, hia 
and every other such structure, but dos 
not include any such building or struc 
ture which as a whole, is unauthorised œ 
arty building which is a temporary builc- 


ing as defined in Cl. (sb) of S. 3 of the - 


Bombay Municipal Corporation Act.” 


2. Chapter II deals with the establis- 


ment, proceedings and organisation of t= . 


Board to be named “The Bombay Buil@ 
ing Repairs and Reconstruction Board” 


Chapter III deals with the powers, duties- 


and functions of the Board. Chapter L/ 
which deals with the Bombay - Buildirz 
and Reconstruction Cess ard 
Fund provides in S. 27 for the levy. ard 
collection? of Bombay Building Repai-s 
and Reconstruction Cess. Sub-sec. (1) sf 
S. 27 provides that there shall be levied 
‘and paid to the State Government, a tex 
on buildings and lands called the Bor- 
bay Building Repairs and Reconstruction 
Cess, at the rate of so many per centum 
of the rateable value of the concern d 
property or -part thereof as is prescribed 
therefor under First Sch. to the Act. Sud- 
sec. (2) of S. 27 provides that “subject z0 
. the provisions of this Act, the cess shell 
be collected by the Corporation in tae 
same manner in which the property t-x 
is collected under the Bombay Municipal 
Corporation Act.” Sub-sec. (4) of S. 27 
provides that “where an owner is requE- 
ed to pay to the Corporation in respect 
of any property the cess determined azd 
levied under this section, the share of tae 
owner shall be 10 per cent of the rate- 
able value of the property, and he shell 
be entitled to recover the remaming 
amount of the cess levied, by making a 
proportionate increase in the rent of tae 
various premises in the building, in tae 
same manner as if there was an increase 
in the general tax; and such increase _n 
rent shall not be deemed to be an in- 
crease for the purpose of S. 7 of the Bon- 
bay Rents, Hotel and Lodging Howe 


Rates Control Act, 1947 or for the pw-` 


- poses of the Bombay Municipal Corpora- 
tion Act.” There is a further provisien 
in the said sub-section wherein it is pro- 
vided that “where the rent of any pre- 
mises is payable by the month, if su-h 
rent or increases are in arrears for a 
period of six months or more, the owr=r 


shall be entitled to the recovery of -pc- . 


session of the premises under S. 12 of tae 
Bombay Rents, Hotel and Lodging Howe 
Rates Control a 1947.” 
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3. Section 28 deals with the exemp- 
tion of certain buildings and lands from 
payment of cess. Cls. (a) to (m) of sub- 
sec. (1) of S. 28 mention the. buildings and 
lands which shall be exempted from the 
payment of cess. It may be mentioned 
that buildings in cls. (a) to (f) of sub-sec- 
tion (1) of S. 28 are buildings to which the 
Rent Act does not apply.. So also, build- 
ings used for non-residential purposes do 
not fall within the purview of the Act and 
they are therefore excluded from the levy 
of cess. Buildings vesting in or leased to 
the Co-operative Housing Societies are 
also exempted from the payment of cess. 
Clause (i) of sub-sec. (1) of S. 28 exempts 
from payment of cess buildings exclu- 
sively used for non-residential purposes. 
Clause (j) of sub-sec. (1) of S. 28 exempts 
residential buildings exclusively occupied 
on leave and licence basis. Clause (h) of 
S. 28 (1) exempts buildings exclusively in 
occupation of the owner. The Explana- 
tion to sub-sec. (1) of S. 28 provides that 
in the said section, building means build- 
ing as a whole, and not any part thereof 
or premises therein taken separately. 


4. The common question that arises 
for decision in both the petitions is whe-. 
ther the premises involved in the peti- 
tions are buildings exclusively used for 
non-residential purposes mentioned in 
Cl. (i) of sub-sec. (1) of S. 28 of the Act. 


. The undisputed facts are that in Special 


Civil Application No. 1553 of 1972, in the 
building in question there is a ground 
floor plus five floors above that floor. 
There are shop premises on ‘the entire 
ground floor. From the first to the fifth 
floors both inclusive the petitioners have 
leased that entire portion to one Arya 
Niwas Lodge. The business of boarding 
and lodging is being admittedly carried 
on in all these five floors by the said 
tenant-proprietor of the lodge. In Spe- 
cial. Civil Application No. 2736 of 1972, 
the building involved is the ground floor 
plus three floors. In all these floors in- 
cluding the ground floor, there are ad- 
mittedly commercial tenements and in a 


portion of the third floor a lodging busi-. . _ 


ness is being carried on by the tenant. It 
may be mentioned that in respect of both 
these buildings in 1970 a demand notice 
under S. 29 (2) of the Act levying cess 


- under the Act was served on the respec- 


tive owners — the petitioners before us ` 
and both of them having challenged the 
levy of cess by contending that the build- 
ings in question were exempted under 
Cl. (i) of sub-sec. (1) of S. 28, their con- 
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tentions were in fact upheld and the 
notices were. withdrawn by passing an 
order that the buildings were exempted 
from cess. Subsequently however in res- 
pect of both. these buildings, a notice was 
issued in March 1972 under S. 29 (2) of 
the Act demanding cess under the Act for 
the period from 1-4-1971 to 31-3-1972. In 
both the cases the petitioners once again 
challenged before the Corporation autho- 
rities the right of the Corporation to levy 
the cess and after having drawn atten- 
tion to the provisions of the exemption of 
the said buildings under S. 28 of the Act, 
they also drew the attention of the Cor- 
poration to the fact that. in fact on a 
similar contention being made by them 
in 1970 the Corporation had exempted the 
said buildings from payment of cess. But 


in both. these cases that submission was. 


rejected on the technical ground that a 
complaint not being received within a 
fortnight of the receipt of the demand 
notice, the cess had become leviable. 


5. It is against this background that 
both the petitions have been filed and in 
both the petitions the petitioners have 
challenged the order of the Corporation 
serving them with the demand notices 
and also the subsequent order maintain- 
ing that the payment has become absolute 
and final. The main contention of the 
petitioners in both the petitions.is that 
their buildings are exempt from cess 
under Cl. (i) of sub-sec. (1) of S. 28 of the 
Act. Mr. Shastri, the learned Counsel 
for the petitioners submits that in both 
the cases, the buildings on the admitted 
facts of the case being buildings exclu- 
sively used for non-residential purposes 
are exempt from cess under Cl. (i) of sub- 
zec. (1).of S. 28 of the Act. While Mr. 
Hegde, the learned Counsel for the Board 
has fairly conceded that he cannot take 
exception to the submission of Mr. Shastri, 
Mr. D’Mello for the Corporation however 
submits that while it is no doubt true 
that lodging and boarding house is a 
Ousiness, since that business is to ac- 
“commodate lodgers and lodgers reside 
‘chere for howsoever short a duration, the 
puiléing should be treated as used for re- 
sidential purposes. We find no force in 
the submission of Mr. D’Mello. As it is 
on a plain and literal construction of the 
expression “non-resicential purposes” oc- 

curring in Cl. (i) of sub-sec. (1) of 5. 28, 
we have no manner of doubt that the pre- 


the business of a hotel or. lodging house, 
could not by any stretch of imagination 


x, 
t 
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be said to be a house for residential pur- 
poses as is submitted by Mr. D’Mello. On 
a plain and grammatical construction it 
would follow that the business of lodging 
could not be said to be a residential pur- 
pose. It is essentially non-residential 
purpose, After all, words take their 
meaning and colour from the context in 
which they are used. Judged in that 
light also in the context in which the ex- 
pression “non-residential purpose” oc- 
curring in CL (i) of sub-sec.’(1). of S. 28. 
is used, it must be held that use of the 
premises for lodging business is for non= 
residential and not residential Purposes 
Cl. (h) which precedes Cl. (i) exempts 
buildings exclusively in occupation of the 
owner. Clause (i) of course as pointed 
out exempts buildings exclusively used 
for non-residential purposes. €lause {j} 
exempts residential buildings exclusively 
occupied on leave and licence basis. Then 
we have Cl. (ja) which exempts buildings 
occupied or used partly for one and partly 
for any other purpose or purposes speci- 
fied in Cis. (hì), @ and (j); provided that 
no part or parts thereof are occupied or 
used for any purpose not specified in the 
said clauses. It would thus appear that 
the Legislature never intended to recover 
cess on the buildings exclusively ‘in oc- 
cupation oz the owner and much less to 
give such owner the benefit of the Act. 
So also the Legislature never intended to 
levy the cess on buildings exclusively 
used for non-residential purposes or to 
confer the benefit of the Act on such 
buildings. What is more under Cl. (j) of 
sub-sec. (1}.0f S. 28, residential buildings 
exclusively occupied on leave and licence 
basis are also exempted from the levy of 
cess under the Act and consequently they 
are not entitled to the benefit under the 
Act. .When the Legislature made it clear 
that residential buildings exclusively oc- 
eupied on leave and licence basis are ta 
be exempted from the-cess and therefore 
also of the benefit under the Act, it would 
be absurd to hold that the Legislature in- 
tended to exempt the buildings which are 
being used for the purpose of carrying on 
the business of boarding or lodging or a 
hotel. That being the position in the con- 
text in which the expression “non-resi- 
dential purposes” is used in Cl. (i) of sub- 
sec. (1) of S. 28, the business of using the 
premises for boarding and lodging could 
not be said to be using the building for 





. residential purposes. 
mises which is being used for carrying on. ~ ` 


6. $ Even the preamble to the Act would 
show that the object of the Act. was to 
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provide for rehousing of dishoused oc- 
cupiers. It could hardly be -said tha 
flying visitors to the lodgers are person: 
who require to be rehoused. The provi- 
sions of S. 35 of the Act provide for tem- 
porary accommodation pending structural 
Tepairs without payment of compensation 
and are also in respect of persons who ar4 
entitled to occupy the premises and wha 


have a right to occupy the premises. Sub< - 


sec, (6) of that section shows that afte> 
the reconstruction, a notice would issu? 
to the occupiers concerned informing 
them that the building is likely to be œ 
is ready for reoccupation from a specified 
date and that on their failure to occupy 
the premises within a period of one montà 
from that date, the occupier forfeits hs 
tenancy or other rights in respect of the 
said premises notwithstanding anything 
contained in the contract or in the Bon 
bay Rents, Hotel and Lodging Hous2 
Rates Control Act, 1947, or any other law 
for the time being in force and the sat 
tights being deemed to have been tem 
minated, the owner shall be entitled i 
possession thereof. S. 38 (2) of the Act 
which deals with the. submission of pre- 
posals for acquisition, provides ‘that is 
far as practicable, in the reconstructed 
building occupiers should be given accom- 
modation with a floor area equivalent ~o 
their floor area in the old building, bat 
in no case exceeding 68 square mete-s 
for any occupier of residential tenemert. 
It would thus appear that it was never 
the intention of the Legislature to levy 
cess on the buildings exclusively in the 
occupation of the owner or on the red- 
dential buildings exclusively occupied sn 
leave and licence basis or on buildinzs 
exclusively used for non-residential pus- 
poses. Reading these three provisions 
together and the preamble and the provix 


` sions of Ss. 35 and 38 of the Act, it would 


appear that it was never the intention >f 
the Legislature to treat the business sf 
carrying on a lodging house as using tae 
building for residential purposes, In this 
connection, we might observe that in 
Vivian Joseph Ferreira v. Municipal Cer- 
poration of Greater Bombay, 75 Bom LR 
1: (AIR 1972 SC 845), where the vires >f 
the Act was challenged, the Supreme 
Court has made observations at page 10 
to the effect that though S. 27 imposes a 
tax on buildings and lands, the exem2- 
tions given to buildings exclusively occa- 
pied by the owners, to buildings excli=- 
sively used -for non-residential: purpose, jo 
residential buildings exclusively occupi- 
ed on leave and. licence, haye the effect 
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of confining the tax to residential 
houses occupied by tenants existing at 
the date of the commencement of the 
Act. The. Supreme Court has further 
observed: “The Act thus makes three 
kinds of classification (1) by confining the 
tax to the residential tenanted buildings, 
it classifies buildings which are used for 
residential purpose and are tenanted, 
from the rest ... ... .. ” Again at page 13, 
the Supreme Court has observed: “Like- 
wise, the relations between the owners 
and persons occupying their buildings 
under leave and licence cannot be equat- 
ed with relations between landlords and 
tenants. The circumstances which led to 
the imposition of the cess do not apply. 
to premises in the occupation of licensees, 
because such licensees have no rights 
such as the tenants have, namely, irre- 
movability and the freezing of rents, and 
the consequential reluctance or inability 
of the landlords to maintain their premi- 
ses in tenantable repairs. There is not 
such statutory control over compensation 
paid by them as there is in the case of 
standard rent. Considerations applicable 
to them are,. therefore, quite different. 
The two classes of occupiers, therefore, 
cannot be equated. The premises occupi- 
ed by licensees thus form a distinct class 
by themselves and could not have been 
lumped together with tenanted premises 
without the danger of a challenge under 
Art. 14.” ` 


7. It would be thus clear that having 
regard to the preamble of the Act and 
the various other provisions discussed by 
us, the intention of the Legislature was 
to take care of the tenants of residential 
premises and not the licensees. We are 
therefore of the view that both on a plain 
and grammatical interpretation of Cl. (i) 
of sub-sec. (1) of S. 28 and the context 
in which it is used and the preamble and 
the other provisions of the Act as inter- 
preted by the Supreme Court in Vivian’s 
case, the use of a part of the building 
for lodging purposes cannot be said to 
be use for residential purposes. In the 
result, in respect of both the buildings 
in both the petitions, it must be held that 
they are entitled to be exempted from 
cess on the ground that the buildings are 


- exclusively used for non-residential pur- 


poses. 


8. Having realised that there is no 
force in the submission made by him on 
the interpretation of Cl. (i) of sub-sec. (1) 
of S. 28, Mr. D’Mello made a technical 
submission that the application is. incom~= 


'. pétent inasmuch as the State of Maha- 
rashtra is not made a party. We find 
that there is no substance in- that. sub- 
mission. The Board is made a party and 
the Corporation which levied the cess 
also is made a party and the reliefs 
sought by the petitioners could be ade- 
‘quately granted as against the parties 
arraigned in these petitions. 

9. In the result, the notices which are 
impugned in both the petitions are quash- 
ed end the rule is made absolute in terms 
- of prayer (c) in both the petitions. There 
shall however be no order as to costs. 

Order accordingly. 
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Purushottam and another, Applicants v. 
M/s. Nag Vastra Bhandar, Opponent. 

Civil Revn. Appln. No. 474 of 1976, D/- 
22-6-1978.* 

(A) Civil P. C. (5 of 1908), O. 20, R. 12 
(1) (c) — Ascertainment of mesne profits 
= Bight to apply for — Not dependent 
upon happening of events mentioned in 
O. 20, R. 12 (1) (o). 


There is nothing in the provisions of 
the C. P. C. and particularly in provi- 
sions of O, 20, R.. 12, prohibiting the com- 
mencement of enquiry into future mesne 
profits till any of the three events men= 
tioned in `O. 20, R. 12 (1) (c), C. P. C., 
occurs nor there is any reason, in the 
rules of justice, equity and gòod consci- 
ence which should compel the decree- 
holder to wait till dny of the three events 
contemplated by R. 12 (1) (c) (iii) occurs. 
i i {Para 11) 

The term “decree” in cl. (c) (iii) of 
R. 12 (1),:means the decree of the final 
Court. If it is held that the decree-holder 
- can apply for ascertainment of mesne 
profits only after the happening of one of 
the three events mentioned in cl. (c) (iii), 
the decree-holder will not be entitled to 
‘file an application for ascertainment of 
- mesne profits till the decision of the final 
appellate Court, if he is kept out of pos- 
session of the property till that time. 
No such situation is contemplated by the 
provisions,of O. 20, R. 12 (1). 

(Paras 8, 15) 


AC TL 

"(Order passed by A. L. Alaspurkar, 3rd 
Joint Civil J. Jr. Divn. at Nagpur, D/- 
3-8-1976.) a - 5 
KV/LV/F62/718/CWM 
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There is nothing in the provisions of 
O. 20, R. 12 which prevents the decree~ 
holder from making fresh applications for 
ascertainment of mesne profits for suc- 
cessive periods until any of the events 
contemplated by cl. (c) (iii) of R. 12 (1), 
C. P. C., occurs. ` It is true that ordinarily 
there would be one preliminary and one 
final decree. However, there is nothing in 


_ the C. P. C. or in particular in provisions 


of O. 20, R. 12 (1) which can in a pro- 

per case prohibit the Court from passing 
more thar. one preliminary decree and 
one - final executable decree in a suit, 
Even interim final decree in regard to 
part of .subject-matters of the suit may- 


be passed in appropriate cases. AIR 1951 `. 


Mad 938 (FB) and AIR 1967 Pat 131' and 
AIR 1959 Cal 76, Rel. on. (Para 9) 


The provisions in O. 20, R; 12 (1) while 
doing away with the necessity of filing a 
fresh suit for future mesne profits accru- 


ing after the institution of the suit en- ` ' 


able the Court to direct: enquiry as to 
future mesne profits for the period speci~ 
fied in Cl. (c) (iii) of R. 12. Once such 
a direction is given in the preliminary 
decree, the right to apply for ascertain- 
ment of the mesne profits arises imme~ 
diately after the passing of the prelimi~ 
nary decree, All that Cl. (c) of R. 12 (1) 
provides is that the decree-holder will be © 
entitled for ascertainment of mesne pros’ 
fits only -for a particular period. The 
provisions do not prohibit the decree~ 
holder from applying for ascertainment 
of the mesne profits, or the provisions 
do not compel the decree-holder to wait. 
until any cf the three events contemplat- 
ed by Cl. (c) (iii) occurs. AIR 1959 Cal 
76 and AIR 1935 Nag 76 and AIR 1965 
SC 1325, Rel. on. (Para 10) 

Anno: AIR Comm: C. P. C. (9th Edn.), 
O. 20, R. 12, N. 9. l 

(B) Civil P. C. (5 of 1908), O. 20, R. 12 
and S. 2 (12) — Preliminary decree in 
suit for ejectment and mesne profits — 
Filing of second appeal — Effect — Direc- 
tion as to enquiry into mesne. profiis, 
held, not suspended on facts. 

Where in the second appeal arising out 
of the suit for ejectment and mesne pro- 
fits, the High Court had granted an order 
staying only the delivery of possession 
and. the enquiry into mesne profits had 
not been stayed. i 

Held that merely by reason of filing 
of the, appeal, the preliminary decree so 
far as it directed the enquiry into the 
future-mesne profits would not stand sus- 
pended, .%:- was not, therefore, correct 
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to say that an enquiry into mesne profits 
could not commence. ‘because an appee_ 
had been filed by the .judgment-debitor. 
(Para 12. 

The institution of an appeal did ne- 
nullify the findings recorded and the 
conclusions arrived at by the lower 
courts.’ These findings and conclusions 
would stand till they were set aside, 
modified or reversed by the higher courts. 
It was not possible to accept the submis- 
sion that the granting of stay order br 
the High Court would have the effect ož 


rendering the possession legal which ‘had — 


been adjudged to be illegal by the lower 
courts. The operation of the decree com- 
petently made by the lower appellate 
Court would not stand suspended merelr 
by reason of filing of the appeal. 
(Paras 12, 13 
It was true that the High Court had 
directed the judgment-debtor to deposit 
certain amount towards the mesne pro- 
fits. However, that direction had beem 
given because the judgment-debtor was 
allowed to continue in possession of ths 
suit premises. Obviously, one of thə 
objects of giving such direction was to 
ensure that the decree-holder, if ulti- 
mately he succeeded, was not required to 
spend further time in recovery of tha 
amount due to him by way of mesna 
profits. The directions, therefore, of tha 
High Court requiring the judgment-deb- 
tor to furnish security or to deposit cer- 
tain amounts towards mesne profits would 
not disentitle ` the decree-holder from 
following his remedy of having the mesne 
profits ascertained. (Para 14) 


Anno: AIR Comm: C. P. C. (9th Edn}, 


O. 20, R. 12, N. 4. 


Cases Referred: Chronological Paras 
AIR 1967 Pat 131 ca 9 
AIR 1965 SC 1325 10 
AIR 1959 Cal 76 ` f 9 
AIR 1951 Mad 938 (FB) 5, 9, 10 
ATR 1985 Nag 76 40 


V. R. Manohar and A. B. Oka, fer 
Applicants; B, P. Jaiswal, for Opponent. 

ORDER :— The short question that 
arises for consideration in this revision 
application is as to when the right to am- 
ply for ascertainment of mesne profis 
arises when a preliminary decree directs 
an enquiry as to future mesne profits 
from the institution of the suit. under 
O. 20, R. 12 (1) (¢) of the Civil P C. 
= 2. The facts giving rise to this revi- 
sion application may be briefly stated:-— 

The applicants-plaintiffs “hereinafter 
referred to as decree-holders had insti~ 


1 
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tuted Civil Suit No. 75€ of 1970 for eject- 
ment and mesne profits in respect of 
shop premises situated at Sitabuldi, Nag- 
pur. The suit of the decree-holders was 
dismissed by the trial Court on the 
ground that there was no proper notice 
and the permission of the Rent Control- 
ler. was not obtained to terminate the 
tenancy of the defendent. The plaintiffs 
appealed against the decree and judg- 
ment of the trial Court. The learned 
Second Extra Assistant Judge of Nagpur 
allowed the appeal and ordered the defen- 
dant to deliver possession of the suit 
premises to the plaintiifs. The appellate 
Court further. directed that the enquiry 
be made into mesne profits in respect of 
the ‘suit premises from the date of suit, 
j.e. 16-9-1970 till delivery of possession of 
the suit premises to the plaintiffs-appel- 


lants. This decree was made on 31st of 
Dec. 1975. i 
3. Being aggrieved, the defendanť 


{non-applicant in this revision applica- . 
tion) has preferred a second appeal. 


4. It appears that after the non-appli- 
cant moved an application in the second 
appeal for stay of the decree this Court 
granted stay as regards the delivery of 
possession. ‘The direction was, however, 
given that enquiry into mesne profits 
shall not be stayed. However, as the 
decree for possession was stayed, by an 
order dated 3-3-1976, the Special Officer 
of this Court directed. the non-applicant/ 
Judgment-debtor to ‘deposit certain 
amount in the Court towards the mesne 
profits. A certain amount was directed 
to be deposited towards the mesne pro- 
fits that. was already accrued due in the 
past, and thereafter the judgment-debtor 
was directed to deposit a certain amount 
per month as mesne profits, on or about 
5th of each month. This was the condi- 
tion for the operation of the stay order 
for the delivery of possession. It appears 
that, being aggrieved with the direction 
of the Special Officer to the effect that ` 
the enquiry into mesne profits shall not 
be stayed, the non-applicant-judgment- 
debtor had. preferred a revision applica- 
tion in this Court. It is common ground ` 
that that application has been dismissed. 


5. It appears that the decree-holders 
filed an application under O. 20, R. 12 of 
the C. P. C. for enquiry into mesne pro- 
fits on` 26-3-1976. The non-applicant/ 
judgment-debtor filed his preliminary 
objection as per Exh. 10 challenging the 
tenability of this application on the 
ground that the application was pre- 
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- mature. It has pleaded that no enquiry 
for ascertainment of mesne profits could 
commence till the delivery of possession 
contemplated by O. 20, R. 12 of the 
C. P. C. It was also pleaded that in view 
of the stay order granted by the High 
Court against delivery of possession of 
the suit premises, the enquiry into mesne 
profits could not commence till the deci- 
sion of the Second Appeal pending be- 
fore the High Court. On consideration of 
the arguments advanced before him, the 
learned Civil Judge was not inclined to 
accept the submission made on behalf of 
the judgment-debtor that the High Court 
having stayed the decree for possession, 
the enquiry into mesne profits was pre- 
mature. Relying, however, on certain 
observations in Babburu Basavayya v. 
Guravayya (AIR 1951 Mad 938 (FB)), the 
learned Civil Judge held that the right 
to apply for mesne profits arises after the 
happening of one of the events mention- 
ed in O. 20, R. 12, C. P. C. and not on 
the date of the preliminary decree. In 
other words, the learned Judge was of 
the view that the application under 
O. 20, R. 12 C. P. C. will lie only after 
delivery of possession to decree-holders 
or if the possession is relinquished by the 
judgment-debtor after the happening of 
that event. As both the events had not 
occurred in this case, the learned Judge 
was of the view that the application was 
premature. He, therefore, dismissed the 
same with. costs. Being aggrieved, the 
decree-holders have preferred this appli- 
cation in revision. 


6. Mr. Oka, the learned Counsel for 
the applicants/decree-holders submitted 
that the impugned order passed by the 
Jearned trial Judge was based on a total 
misreading of the provisions of O. 20, 
R. 12, C. P. C. It was contended that 
QO. 20, R. 12 (1) (ce) C. P. C. provides for 
the period of which the mesne profits can 
be ascertained, that it does not lay down 
that such enquiry should be commenced 
only after the happening of one of the 
three events mentioned in Cl. (ec) the 
right to an application for enquiry arises 
immediately after the preliminary decree 
is passed. It was, therefore, submitted 
that the view that the right to apply for, 
mesne profits arises only after happening 
of one of the events mentioned in O. 20, 
-R. 12, C. P. C. is erroneous. As against 
‘this, Mr. Jaiswal, the learned counsel for 
the respondent judgment-debtor support- 
ed the order and also the reasoning of 
the learned trial Judge. : 
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7. Now, O. 20, R. 12 C. P. C, is in tha 
following terms :— 

“(1) Where a suit is for the recovery 
of possession of immovable property and 
for rent or mesne profits, the Court may 
pass a decree— : 

(a) for the possession of the property; 

(b) for the rent or mesne profits which 
have: accrued on the property during a 
period prior to the institution of the suit 
or directing an inquiry as to such rent 
or mesne profits; 

{c) directing an inquiry as to rent or 
mesne profits from the institution of the 
suit until — 

(i) the delivery of possession to tha 
decree-holder, 

(ii) the relinquishment of possession 
by the judgment-debtor with notice to 
the decree-holder through the Court, or 
(iii) the expiration of three years from 
the date of the decree, whichever event 
first occurs. 

(2) Where an enquiry is directed under - 
cl. (b) or cl. (c), a final decree in respect 
of the rent or mesne profits shall be pass- 
ed in accordance with the result of such 
enquiry,” 

The provisions in O, 20, R. 12 of the 
C. P. C. make an exception to the general 
Tule that the plaintiff can only sue on 
such cause of action as has arisen on the 
date of institution of his suit. O. 20, 
R. 12, C. P. C. enables the Court to pass 
a decree for past and- future mesne pro- 
fits also where a suit is for the posses- 
sion of immovable property. The object 
is obviously to avoid the multiplicity of 
suits that would result if the persons 
wrongfully kept out of possession of their 
immoveable property were obliged to file 


‘Suits for mesne profits accruing after the 


institution of the suit in ejecfment, How=' 
ever, the provisions in O. 20, R. 12 (1), 
C. P. C. enable the Court to direct en~ 
quiry as to rent or mesne profits for a 
particular period only from the date of 
institution of the suit. The decree-holder, 
if a decree is passed in his favour under 
the said provisions can have the mesne 
profits ascertained for the period upto 
the date the possession of the property 
is delivered to him or up to the date of 
relinquishment of possession through 
Court or until expiration of three years 
from the date of decree, The provisions 
in cl. (c) of R. 12 (1), C. P. C, further ’ 
restrict the entitlement of the decree 
holder to have the mesne profits ascer« 
tained for certain period ie. till the data 
on which any of the three events men~« 
tioned in CL (c), first occurs, So far as 
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the Bombay is concerned, under the Higt 
Court amendment, sub-cl. (iii) is deletec 
from Cl. (ce) of R. 12 (1) with the resuls 
that the Court can direct enquiry as te 
rent or mesne profits from the institutior 
of the suit until the delivery of possessioz 
to the decree~-holder or (ii) the relinquish- 
ment of possession by the judgment- 
debtor with notice to the decree-holdet 
through the Court, 


8 The question tha? falls for decision 
in this case, is whether under the provi= 
sions in O., 20, R. 12 (1), G P. C, tha 
right to apply for ascertainment of mésn3 
profits arises only after the happening ci 
one of the events mentioned in O., 21, 
R. 12 (1) (cj, and not on the date of tha 
preliminary decree. Now, the exad 
clause in the appellate preliminary decrea 
directing enquiry into future mesne prc- 
fits is in the following terms :— 


“An enquiry be made into mesne prce- 
- fits in respect of the suit premises fcr 
the period from the date of suit i 
6-9-1970 till delivery of the suit prem= 
ses to the appellants,” 


_Now, as I have said above, the provisiors 
in O. 20, R. 12 (1), C. P. C. do away with 
the necessity of filing a suit for future 
mesne profits if the Court makes a decree 
providing for future mesne profits. Hov- 
ever, the Court can make such a decree 
only for a limited period commencirg 
from the date of the suit till the date aË 
any of the three events (in case of Bom 
bay case, only two events mentioned n 
Cl. (c) of R. 12 (1), CG P. C). 
reading of tha provisions in O. 20, R. 2 
0) (c), C P. C. does not in my view 
‘warrant a construction that if a Court 
passes preliminary decree in terms f 
R. 12 (1) (c), the right to apply for ascer= 
tainment of mesne profits arises from’and 
after the happening of one of the everts 
mentioned in’ that clause. As pointad 
out above, the object of the provision is 
to avoid multiplicity of litigation. If sush 
a provision would not have been there in 
the C. P. C. it would have been open fr 
the plaintiff decree-holder to institute as 
many suits as he desired for the mesae 
profits for the period following the dete 
of the preliminary decree till the date 1e 
recovered possession. If the decrees 
holder was kept out of possession ‘or 
some reason or the other even after he 
_preliminary decree was passed in his 
favour for a number of years, he could 
have in the absence of provision in O, 20, 
R. 12 (1) (c) instituted a suit for ascer= 
tainment and recovery of mesne profits 
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_A plan, 
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every month or Jean as he ional This ; 
being the position, it would not be rea- 
sonable to hold in the absence of any 
clear indication in the provisions in 
O. 20, R. 12 (1) (c) that the right to apply 
for mesne profits arises only after hap- 
pening of ore of the events mentioned 
in O. 20, R 12, C. P. CG As is rightly 


_eontended on behalf of the non-applicant/ 


judgment-debtor, the term “decree” - in 
Cl. (c) (iii) of R. 12 (1), means the decree 
of the final Court. If it is held that the 
decree-holder can apply for ascertainment 
of mesne profits only after the happen- 
ing of one of the three events mentioned 
in cl, (c) (iii), the decreeholder will not 
be entitled to file an application for 
ascertainmen? of mesne profits till the 
decision of the final appellate Court, if 
he is kept out of possession of the pro- 
perty till that time. No such situation 
is, in my view, contemplated by the provi- 
sions of O, 20, R, 12 (1) of the Code. The 
view, therefore, taken by the learned 
trial Judge that the decree-holder can 
commence enquiry for ascertainment of 
mesne profits only after the happening of 
one of the events mentioned in O. 20, 
R. 12 (1) (c) is, in my opinion, erroneous. 
9$. A reliance is placed on the provi- 
behalf of the non-applicant/judgment- 
debtor. As already noticed, R, 12 (2) 
provides that where an enquiry is direct- 
ed under CI, (b) or (c), of R. 12 (1), a 
final decree in respect of the rent or mesne 
profits shall be passed in accordance with 
the result of such inquiry. It is contend- 
ed by Mr. Jaiswal, the learned Counsel 
for the judgment~debtor, that if the 
plaintiff decree-holder is held entitled to 
file more than one applications for ascer- 
tainment of mesne profits for different 
periods ending with any of the events 
contemplated by Cl, (c) (iii) of Rule 12 (1), 
there will be an occasion for passing 
more than one final decrees. It is sub- 
mitted by the learned Counsel that pass- 
ing of more than one final decree is not 
contemplated by the. provisions of O. 20, 
R. 12. This submission, in my opinion, 
is not well founded, There is nothing in 
the provisions of O. 20, R. 12 of the Code 
in my view which prevents the decree- 
holder from making fresh applications for 
ascertainment of mesne profits for suc- 
cessive periods until any of the events 
contemplated by cl. (c) (iii) of R. 12 (4), 
C. P, C., occurs, It is true that ordina~ 
Tily there would bg one preliminary and 
one final decree, Howev there is 
nothing in the C, P, C, or in particular 
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in ‘Suawiaions of O. 20, R. 12 (1) of the 
Code which can in a Proper case prohibit 
the Court from passing more than one 
preliminary decree and one final execut- 
able decree in a suit, Even interim final 
decrees in regard to part of subject- 
matters of the suit may be passed in 
appropriate cases, This view is supporte 
ed by the observations of the Full Bench 
of the Madras High Court in Babburu’s 
case (AIR 1951 Mad 938) and the decision 
of Patna High Court in Sudarshan Dass 
v. Ramkripal Dass (AIR 1967 Pat 1315 
and the-decision of the Calcutta High 
Court in Kanai Lal Maity v, Siyan 
Kishore Das (AIR 1959 Cal 76), 


1¢. The learned trial Judge relied upon 
some observations in Babburu’s case (AIR 
1951 Mad 938) (FB) (cited supra) to hold 
that the right to apply for ascertainment 
of mesne profits arises after happening of 
one of the events mentioned in O, 20, 
R. 12. Mr, Jaiswal, the learned Counsel 
for the non-applicant/judgment-debtor, 
also strongly relied upon the observations 
in this case. It appears from the report 
that the Full Bench of the Madras High 
Court was not called upon to decide in 
that case the question as to from what 
point of time, the right to apply for 
mesne profits under O, 20, R. 12, arises, 
While discussing the points that fell for 
decision in that case, the observations 
were made (at p, 940): 


“A judicial determination of the amount 
of future profits has: to be made with 
reference to any of the three events 
specified in O, 20, R. 12, sub-rule (1) (c) 
whichever even first occurs.” 

These observations are relied upon for 
the judgment-debtor. If on the basis of 
the above observation the learned Judges 
of the Madras High Court can be said to 
have taken the view that the right to 
apply for mesne profits arises only after 
happening of one of the events mention- 
ed in O, 20, R. 12 of the Code, with res- 
pect, I would differ from that view. As, I 
have said above, the provisions in O. 20, 
R. 12 (1) of the Code while doing away 
with the necessity of filing a fresh suit 
for future mesne profits accruing after 
the institution of the suit enable the 
Court to direct enquiry as to future 
mesne profits for the period specified in 
cl. (œ& Gii) of R. 12. Once such a direc- 
tion is given in the preliminary decree, 
the right to apply for ascertainment of 
the mesne profits in my view arises 
immediately after: the passing -of the 
preliminary decree. All that cl. -(c) . of 
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-fication in rules of justice, 
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R. 12 (1) provides is that the decree- 
holder will be entitled for ascertainment 
of mesne profits only for a particular 
period. The provisions do not prohibit 
the decree-holder from applying for 
ascertainment of the mesne profits, or 
the provisions do not compel the decree-| _ 
holder to wait until any of the three 
events contemplated by cl (c)_ üii) 
occurs, This view finds support from the 
observations of the Division Bench of 
the Calcutta High Court in Kanai Lal 
Maity v. Shyam Kishore Das (AIR 1959 
Cal 76), The observations are (at pp, 77, 
78) 3 


“There is no reason why because in 
terms of a preiminary decree which has 
already been made for mesne profits in 
favour of the plaintiff from the institu- 
tion of the suit for the period to which 
he is legally entitled. one decree is made 
for part of the period, a further decree 
cannot be made for the remaining part. 
of the period, There is nothing in O. 20, 
R, 12 or any principle of law to prevent 
a fresh application being made and a 
fresh decree being made for such relief 
in terms of the decree already obtained. 
The mere fact that sub-r, (2) speaks of 


‘final decree to be passed in accordance 


with the results.of such enquiry does not 
produce the consequence that no other 
decree can be made previous to that final 
decree. It is eminently just and conveni- 
ent that a successful plaintiff should be 
allowed to get part of the mesne profits 
as early as possible, and there is no justi- 
equity and 
good conscience that should compel him 
to wait for three years from the date of 
the decree or the delivery of possession 
or the relinquishment of possession which 
in many cases may not take place within 
three years. Nor is there any reason in 
the rules of justice, equity and good con- 
science which would stand in the way of 
a successful plaintiff getting after he has 
obtained his relief in respect of the part 
of the decree, further relief in respect of 
the remaining part. It is therefore open 
to the plaintiff to make an application 
for enquiry under.O. 20 R. 12 as soon as 
the decree has been made.” 


I may also refer to the observations of 
a single Judge Niyogi, A. J. C. in Babulal 
v. Govindibai Misra (AIR 1935 Nag 76). 
It has been observéd there :— 


“Because the decree-holder is entitled 
to mesne profits up to the date of his re- 
covery of possession, it does not follow 
that his right to recover mesne profits 
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arises on “his taking possession. His 
right to recover mesne- profits accrues on 
the day he recovers. his possession.” 


Mr. Oka, the learned Counsel for the. 
decree-holder placed reliance upon cer--. 


tain observations of the Supreme Court 
‘in Chittoori Subbanna v. Kudappa Sub- 
banna (AIR 1965.SC 1325). Of course 
the point with which we are concernec 
in this case did not directly arise before 
their Lordships of the Supreme Couri 
while deciding that case. However 
while discussing the point that arose be 
fore their Lordships, their Lordship: 
observed (at p, 1333) :— 


“It may sometimes even happen tha’ 
the enquiry into mesne profits is complet- 
ed before the expiry of 3 years and th: 
final decree follows in due course while 
in fact no possession had been deliverec 
~by them. It would not be possible for 
the judgment-debtor to contend at tha 
time that the decree has not been pro- 
perly prepared and that it should stata 
that in case possession is not delivere= 
within the period of three years, mesnt 
profits would be payable only for the 
period of three years from the date c= 
the decree. It does not appear to be 
desirable that the passing of the fina 
decree be put off till either possession i: 
delivered or a period of three years ha: 
expired from the date of the decree.” 
From these observations, Mr. Oka, the 
learned counsel for the decree-holders. 
tried to seek support for his submissior. 
that an enquiry into mesne profits car 
validly commence even before the deli- 
very of possession or the expiry of the 
period of three years. contemplated br 
_CL (ec) Gii) of R. 12 (1), C. P.C 


11. In sum, I am inclined to hold thai 
there is nothing in the provisions of the 
C. P. C. and particularly in provisions o2 
O. 20, R. 12, prohibiting the commence- 
ment of enquiry into future mesne pro- 


fits till any of the three events mention- 


ed in O. 20, R. 12 (1) {(c), C. P. C. occur; 
nor there is any reason, łn the rules ož 
justice, equity and good conscience whick 


should compel the decree-holder to wa. 


till any of the three events contemplated 
by R. 12 (1) (c) (iii) occurs, 

12. It was submitted by Mr. Jaiswal, 
the learned Counsel for the non-applican? 
fudgment-debtor, that in the instant casa 
the High Court has granted the stay 23 
regards the delivery of possession; tha 
continuance of possession, therefore, on 
the part of the judgment-debtor is nož 
filegal. The learned Counsel invited mr 
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attention to the definition of “mesne pro- 
fits” in S. 2 (12) of the Code and submit- 
ted that after the obtaining of the stay 
order from the High Court, the posses- 
sion of the judgment-debtor cannot be 
said to be wrongful and that, therefore, 
the decree-holders have no right to apply 
for ascertainment of mesne profits, I am 
unable to accept this submission, It is 
needless to say that the institution of an 
appeal does. not nullify the findings re- 
corded and the conclusions arrived at by 
the lower Courts. Those findings and 
conclusions stand till they are set aside, 
modified or reversed by the higher Courts, 
It is not possible to arcept the submis- 
sion that the granting of stay order by 
the High Court would have the effect of 
rendering the possession legal which has 
been adjudged to be illegal by the lower 
Courts. It is also well settled that the 
operation of a decree is not suspended 
by mere filing of an appeal. Now, in the 
instant case, so far as the possession is 
concerned, this Court has granted an 
order staying the delivery of possession 
to the decree-holders. The enquiry into 
mesne profits has not been stayed. It is 
difficult to accede to the submission that 
by reason of filing of the appeal in this 
Court, the preliminary decree so far as 
it directs the enquiry into the future 
mesne profits stands suspended. The 
contention, therefore,. raised by Mr. 
Jaiswal, the learned Counsel for the non- 
applicant{judgment-debtor that an en- 
quiry into mesne profits cannot com- 
mence because an app2al has been filed 
by the judgment-debtor is in my view 
untenable, 


13.. It was then contended by Mr. 
Jaiswal that the second appeal having 
been filed against the decree of the lower 
appellate Court in this Court whatever 
decree this Court will pass will be the 
only decree available for the decree- 
holders, and till such decree is passed no 
enquiry into mesne prcfits can validly be 
commenced, It is difficult to appreciate 
this submission also. As observed above, 
the operation of the decree competently 
made by the lower appellate Court will 
not stand suspended merely by reason of 
filing of the appeal. As pointed out above, 
the execution of the decree so far as it 
directs enquiry into mesne profits has 
not been stayed. 

14. One more submission made on 
behalf of the judgment-debtor was that 
this Court in the second ‘appeal has direct- 
ed the non-applicant/judgment-debtor to 
furnish security. -The judgment=debtor is 
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further directed to deposit certain amount 
towards the past mesne profits as well as 
a certain fixed amount every month to- 
wards the mesne profits, In view of these 
directions of this Court, it is contended 
for the. judgment-debtor that commence= 
ment of the énquiry for mesne profits is 
not competent, It is difficult to accept 
this submission also. It is true that this 
Court has directed the non-applicant/ 
judgment-debtor to deposit certain amount 
towards the mesne profits. However, 
that direction has been given because the 
judgment-debtor is allowed to continue in 
possession of the suit premises, Obvious- 
ly, one of the objects of giving such 
direction is to ensure that the decree- 
holder, if ultimately he succeeds, is nof 
required to spend further time in reco- 
very of the amount due to him by way. 
of mesne profits, The directions, there- 


fore. of this Court requiring the non=- 


applicant/judgment-debtor to furnish se= 
curity or to deposit certain amounts to- 
wards mesne profits would not in my 
view disentitle the decree-holder from 
following his remedy -of Mavy the mesna 
profits ascertained, 


15. In view of the above discussion, I 
am inclined to hold that the view of the 
learned trial Judge that right to apply 
‘or future mesne profits arises after hap- 
pening of one of the events mentioned in 
O. 20,- R. 12 (1) (c) tti), C. P. ©; is erro= 
meous, The dismissal of the application 
filed by the decree-holders, therefore. 
holding the same to premature ` wi 
have to be set aside, 


16. In the result, this revision sapiens 
tion is allowed. The order of the learned 
frial Judge dismissing the application is 
set aside and the learned. trial Judge is 
directed to proceed further with the ap- 
plication in accordance with law. 

17. The non-applicant/judgment-deb- 
for will pay the costs of this application 
to the applicants/decree~holders and bear 
his own. Rule absolute, oo 

Rule made absolute. 
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ATR. 


T. P. Act ( of 1882), Section 69-A — 
Powers of receiver — Receiver has no power 
to give out mortgaged property on leave and 
license basis. 

Sub-section (1) of Section 69A only entitles 
a mortgagee having the right to sell to ap- 
point a receiver only of the income of the 
mortgaged property. Sub-s. (8) states that the 


` receiver shall be deemed to be the mortgagor’s 


agent. This does not’ mean that he has all 
the powers of the mortgagor; only that in re- 
covering and réceiving the income of the 
mortgaged property he acts as if he were doing 
so on behalf of the mortgagor. Sub-sec, (4) 


which seis out the powers of the 
receiver clarifies that the receiver 
may exercise also any powers which 


are, presumably under sub-sec. (9), delegated 
to him by the mortgagee in accordance with 
the provisions of S. 69-A. Since S. 69-A deals 


-with the appointment of a receiver only of . 


the income of the mortgaged property, the 
powers which may be delegated to the recei- 
ver by the mortgagee can only be powers in 
relation to the income of the mortgaged pro- 
perty. Under sub-sec. (9) the variations or ex- 
tensions of power that may be conferred upon 
the receiver by the mortgage deed can only 
be, in relation to the income of the mortgaged 
property, and no more. Sub-sec: (10) does not 
confer the power to manage or administer the 
mortgaged property. There is, thus, no power 
conferred upon the receiver by virtue of Sec- 
tion 69-A to give out the mortgaged property 
on leave and licence basis. (Para 7) 

Anno: AIR Comm. T. P. Act (4th Edn.), Sec 
tion 69-A, N. 2. 

M. L. Parpia and K. P. Khambatta, for Peti- 
tioner; M. J. Mistree with D. R. Zaiwalla, (for 
Nos. 1 and 2) Mr. Manohar, (for No. 3) and 
Mrs. Divekar, (for No. 4), for Respondents. 


ORDER :— This is a petition for the opin- 


ion, advice and directions of this Court sought 
under the provisions of S. 69-A of the T. P. 
Act, 1882. 

2. The petitioners carry on business as 
manufacturers of steel and alloys and own 
a mini steel plant at Nagpur. By an indenture 
of mortgage dated 10th May 1978 the first 
respondents lent and advanced a sum of 
Rs. 29,65,000/- to the petitioners against the 
mortgage of the said plant. Cl. 12 (1) of the 
mortgage document ‘reads as follows: 

“(1) The corporation shall have power to 
appoint in writing a Receiver of the mortgag- 
ed premises to receive the profits, income and 
benefits thereof under the provisions of Sec- 
tion 69-A of the said Transfer of Property 
Act and in that event shall be at liberty and 
entitled to appoint the person then occupying 


i 
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the post of its Managing Director or failirz 
him the person then occupying the post = 
its Secretary at the Head Office of the Cœ- 
poration as such Receiver by writing signed b= 
the Corporation or on its behalf and all the 
powers, provisions and trusts contained in tke 
said S, 69-A. of the said T. P. Act shall appl 
to the Receiver appointed by the Corpor= 
tion,” f 

A deed of further charge on the said plaż 
was executed on 16th March 1974 in respect 
of another loan of Rs. 2,49,000/- given to tha 
petitioners by the Ist respondent. The pe 
tioners failed to pay the instalments payab& 
under the said documents. On 17th Marea 
1978 the first respondents appointed the 
second respondent Receiver of the said plar.. 
By their letter dated. 20th March the firt 
respondent informed the petitioners that tha 
second respondent had been appointed Rece- 
ver of the said plant’ to receive the profit, 
income and benefits thereof under the pror- 
sions of S. 69A of the T, P. Act and that ke 
would have all powers contained therein. Tks 
' petitioners apprehended that the second re- 
pondent was about to grant a licence to a thii 
party of the said plant; accordingly, on 874 
July 1978 the petitioners’ attorneys wrote D 
the 2nd respondent: that he had no pow= 
to do so. The second respondent by his reply 
dated 17th July 1978 contended that he hed 
such power. It now appears that an agreeme-t 
was executed on 2nd Aug. 1978 between ths 
second respondent and the third respondect 
whereby the second respondent has purporte1 
to give to the third respondent leave axl 
licence to use the said plant for a period =f 
8 years or till the termination of the appoir— 
ment of the second respondent as receive 

whichever is earlier. I have been informed th=t 
the possession of the said plant has not besa 
given over to the third respondent. 


3. Mr. Parpia, learned Counsel for tks 
petitioner, urged that under the provisions Æ 
Cl. 12 (1) of the mortgage document tks 


second respondents’ powers were limited. 27 


such powers as were conferred by S. 69-a 


of the Act and that he was: appointed receiv=r 


under that clause only to receive the profit, 
income and benefits: of the said plant. M> 
Parpia took me through the provisions of Se=- 
tion 69-A of the Act and submitted that tha 
second respondent had no power to deal wia 
or to grant leave and licence to a third parz 
to use the said plant. He urged that eves 
a receiver appointed under the provisions = 
O. XL R. 1 of the Civil P, C. 1908, had = 
be given specific power by the Court before, 
he could give over the property of which Ls 
had been appointed receiver on. leave amel 


licence basis, In conclusion, Mr. Parpia urged 
that in the facts and circumstances of the case, 
even if I were to hold that the 2nd respon- 
dent had the power to grant such leave and 
licence, I should direct him not to do so. 

4. Mr. Mistree, learned Counsel for the 
first and: second réspondents, took me through 
various clauses of the mortgage document. 
Under the provision of Cl: 11 (i) thereof the 
first respondent is invested with the power 
of sale of the said plant; under Cl 12 (b) 
thereof the first respondent is invested with 
the power to take over the management of 
the said plant and transfer it by way of lease 
or sale. Cl, 18 (1) needs to be set out; it rea 
as under; i 


“(1) After the Corporation shall...... 
have entered into or taken pos- 
session of the mortgaged premises or 
any part thereof or after a Recei- 
ver thereof shall have been appointed as afore- 
said it shall be lawful for but not obligatory | 
upon the Corporation or Receiver as the case 
may be to carry on the business in and with 
the mortgaged premises or any of them or any 
part thereof and to manage and conduct the 
game as it shall or he shall in its or his ab- 
solute discretion think fit and proper and for 
the purpose of the said business to appoint 
and employ such agents managers, engineers, 
techincal men, solicitors and other legal ad- 
visers, accountants, servants and workmen 
upon such terms and conditions as to remu- 
neration or otherwise as it or he may think 
fit and proper and to renew, repair and re- 
place such of the plant and effects of the 
mortgagor company as shall be worn out 
damaged, lost or otherwise become unfit in 
any way for use and generally to do or cause 
to be done all such acts deeds and things and 
to enter into all such arrangements or con- 


- tracts respecting the mortgaged premises or 


the working of the same or any part thereof as 
it or he could do if it or he were absolutely 
entitled thereto and without being responsible 
in any way for any damage which may be 
occasioned thereby.” 


‘Mr. Mistree contended that under the provi- 
sions of Sec. 69-A sub-sec. (9) the powers of 
the receiver could be extended’ by the mort- 
gage doctiment and that they had in fact been 
extended by the said Cl. 18 (1). Mr. Mistree 
drew my attention to Fisher and Lightwoods’ 
Law of Mortgage, 8th Edition, 0.259 where 
it is stated that a receiver appointed by a 
mortgagee has no power to grant a lease with- 
out the sanction of the Court unless the mort- 
gagee has delegated to him the mortgagee’s 
leasing powers. Mr, Mistree contended that 
by the said Cl. 18 (1) the first respondent had 
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` delegated to the second respondent the power 
to grant a lease. Mr. Mistree submitted that 
the second respondent was, therefore, within 
his rights when he executed the said leave and 
licence agreement. ah ‘ 


5. Mr. Manohar, learned Counsel for-the | 


third respondent submitted that, properly con- 
strued, the power given to the receiver under 
the terms of S, 69A sub-sec. (1) was the power 
to do everything in regard to the mortgaged 
property except sell it. In this connection, he 
also relied upon the words “management and 
administration” used in S. 69A sub-sec. (10). 
Mr. Manohar also contended that under the 
provisions of S. 69A, sub-sec, (8) the receiver 
was the agent of the mortgagor and that, in- 
asmuch as the mortgagor had the power to 
grant a lease under S. 65A of the Act, the 
receiver had the identical power. 


6. Clause 12 (1) of the mortgage docu- 
ment empowers the first respondent to appoint 
a receiver of the said plant only for the pur- 
poses of receiving its profits, income and 
benefits and confers upon the receiver only 
such powers as are contained in S. 69A, From 
the phraseology employed in Cl. 12 (1) of the 
mortgage deed, it is clear that the provisions 
of sub-secs. (8) to (8) of S. 69-A are not vari- 
ed or extended by the mortgage document. 
The power purported to be conferred upon 
the receiver by Cl, 18 (1) of the mortgage 
document is far beyond the purpose for which 
the receiver can be appointed by the first res- 
pondent under the terms of Cl. 12 (1) of the 
_ mortgage document. In any event, the power 
conferred by Cl. 18 (1) of the mortgage docu- 
ment upon the receiver is the power to manage 
and conduct the mortgaged property and busi- 
ness; the clause does not empower the recei- 
ver to give out the same on leave and licence 
or lease. 


7. S. 69-A sub-s. (1) of the Act entitles 
a mortgagee having the right to sell to appoint 
a receiver only of the income of the mortgag- 
ed property. Sub-sec. (8) states that the re- 
ceiver shall be deemed to be the mortgagor's 
agent. This does not mean that he has all 
the powers of the mortgagor; only that in re- 
covering and receiving the income of the mort- 
gaged property he acts as if he were doing 
so on behalf of the: mortgagor. Sub-sec. (4) 
is important in that it sets out the powers of 
the receiver; he is empowered to demand and 
recover all the income of which he is appoint- 
ed receiver and to give valid discharge for 
receipt thereof.’ Sub-sec. (4) clarifies that 
the receiver:may exercise also any ‘powers 


‘which are, presumably. under sub-sec:- (9), .de- . 
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legated to him by the mortgagee in accordance 
with the provisions of S, 69A. Since S. 69A 
deals with the appointment of a receiver “ón. 
of the income of the mortgaged property, the 
powers which may be delegated to the recei- 
ver by the mortgagee can only be powers in 
relation to the income of the mortgaged pro- 
perty. Sub-sec. (8) lays down how the receiver 
shall apply the income. Sub-sec. (9) reads as 
follows:— 


“(9) The provisions of sub-sec, (1) apply 
only if and as far as a contrary intention is 
not expressed in the mortgage-deed; and the 
provisions of sub-secs. (8) to (8) inclusive may 
be varied or extended by the mortgage-deed, 
and, as so varied or extended, shall, as far 
as may be operate in like manner and with 
all the like incidents, effects and consequen- 
ces, as if such variations or extensions were 
contained in the said sub-sections.” 


The variations or extensions of power that may 
be conferred upon the receiver by the mort- 
gage. deed can only be, as I read S. 69-A, in 
relation to the income of the mortgaged pro- 
perty, and no more. Sub-sec, (10) gives a 
party interested the right to move the court 
for opinion, advice or direction regarding the 
management or administration of the mortgag 
ed property. Sub-sec. (10) does not confer, 
the power to manage or administer the mo 
gaged property. There is, thus, no power con: 
ferred upon the receiver by virtue of Sec- 
tion 69A to give out the mortgaged prope! 
on leave and licence basis. 












8. In this view of the matter, I cannot ac 
cept the respondents’ contention that the 
second respondent has the power to grant the 
said plant on leave and licence basis to the 
8rd respondent. It may be, as Mr, Mistree 
suggested, that the first respondent itself has 
power under the mortgage document to take 
over and run or lease the said plant, that is 
an aspect of the matter with which I am not 
concerned in this petition. 


9. In the result, I hold that second respon 
dent has no power or authority to give the 
said plant and its machinery to any third party 
on leave and licence basis. I make the peti 
tion absolute, the costs thereof to be paid te 
the petitioners by first respondents. 


Ordered accordingly, 
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AIR 1979 BOMBAY 69: 
(NAGPUR BENCH) 
: DHARMADHIKARI, J. 
M/s. Hindustan Tiles Corporation, Appli 


eant v, Kisanlal Mataprasad Agrawal, Op 
ponent, 


Civil Revn. Appln. No. 384 of 1975, D- 


18-8-1978.° 


Civil P. C. (5 of 1908), Ss. 20 and 115 — 
Choice of forum by agreement — More tha2 
one court having jurisdiction to try suit — 
Parties can restrict the forum. 


Where more than one Courts have jurisdic- 
tion to try a suit, the parties can by agree- 
ment restrict a forum to try the suit. AIR 1971 
SC 740 and AIR 1977 Bom 299, Foll, 

(Para 9) 

Where the jurisdiction of the court is chal- 
lenged on the basis of such a choice and the 
court does not make a detailed reference to 
the evidence of parties adduced the finding of 
the court is vitiated by non-application of mind 
which could be termed as an error appareat 
on the face of record. (Para 18) 


In the instant case on the reverse of tke 
printed . agreement form there was a condi- 
tion in English that the court at Trichur wou'd 
have jurisdiction in the matter. The plaintiff 
had signed in English and there was also eva- 
dence to the effect that he had knowledge of 
English and his contention that the conditizn 
was in English and that he had no knowledge 
of English could not be accepted, His cca- 
tention that there was assurance that the co2- 
dition on printed form would not be bindirg 
on him could not also be accepted. 

(Para 1°) 

Anno: AIR Comm: C. P. C. (9th Edn.), Sev 
tion 20, N. 16-A, 


Cases Referred: Chronological Paras 
AIR 1977 Bom 299 : 1977 Mah LJ 365 7,9 
AIR 1971 SC 740 79 


V. G. Bhonsule, for Applicant; G; G. 
Modak, for Opponent. ( 

ORDER :— This is a Revision Application 
filed by the original defendant against on 
order passed by the Civil Judge, Junior Divi- 
sion, Nagpur, on 12th March 1975 answeriag 
the preliminary issue against him and in 
favour of the plaintiff. 

2. The plaintiff, Kisanlal Mataprasad carty- 
ing on business under the name and style 3f 
“Shriram Kavelu Bhandar” ‘having his place sf 
business in Gandhibag. Nagpur filed the pæ- 


‘*(Against order of A. G. Deo, 15th Joint oa 
J., Jr. Diva., Nagpur, D/- iae A 


X KV/AW/F59/18/MVJ. 





Hindustan Tiles Corpo. ý: K:sanlal (Dharmadhikari J.) 


[Prs, 1-6] Bom. 69. ` 


sent suit against the applicant defendant M/s. 
Hindustan Tiles Corporation, having its place 
of business at Ollur in Kerala State. The 
suit was filed for recovery of a Rs. 5,500/- 
for breach of a contract. In the plaint itself 
it was alleged by the plaintiff that he had en- 
tered into the suit agreement with the defen- 
dant’s representative on the assurance that 
the condition about the jurisdiction of Trichur 
Court on the reverse of the contract form is 
merely a printed condition and not binding 
on him. It was also contended that the condi- 
tion mentioned in the order form restricting 
the jurisdiction to Trichur Court only cannot 
restrict the ordinary jurisdiction of the Civil 
Court at Nagpur and, therefore, the Court at 
Nagpur has jurisdiction to try the suit inas- 
much as the cause of action for the suit arose 
at Nagpur. 


8. The defendant in its written-statement 
denied this allegation and submitted that the 
Nagpur Court had no jurisdiction to try the 
present suit and, therefore, the suit will have 
to be dismissed on that count alone, 


_ 4, On the basis of these pleadings of the 
parties, the learned Judge of the. trial Court 
framed a preliminary issue in the following 
terms : 

“Has this Court territorial Jurisdiction to 
try this suit?” 


5. In support of this preliminary issue the 
patties adduced their evidence. The defendant 
examined his witness at Ex. 17. He supported 
the defendant’s version that by conditions 
Nos. 9 and 10 on the order form in Ex. 18, 
which is an agreement arrived at between the 
parties consciously and duly executed by the 
plaintiff, only Trichur Court in Kerala State 
has got jurisdiction to try the suit and the 
Court at Nagpur has no jurisdiction. The plain- 
tiff examined himself at Ex. 19 and stated that 
the Court at Nagpur has jurisdiction to try 
the suit. 


6. After appreciating the evidence on re- 
cord the learned Judge of the trial Court came 
to the conclusion that it was not disputed be- 
fore him that both the Courts had jurisdic- 
tion to try the suit as part of the cause of 
action has taken place within the jurisdiction 
of Trichur Court as well as the Nagpur 
Court. However, while answering the question 
as to whether the parties to the agreement can 
restrict themselves to the jurisdiction of Tir- 
chur Court, the learned Judge did not agree 
with the proposition that such a restriction 


can take away the original jurisdiction of 


Nagpur Court. He also. observed that the 


. learned counsel for the defendant also could 
_ Bot convince him. on that- point. Therefore, 
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according to the learned Judge, in view of 
this legal position and the evidence on the 
point, it was not: possible for him to hold that 
the Nagpur Court had no jurisdiction to en- 
tertain -and try the suit. It is this order:which 
is challenged before me in aye one Revision 
Application. 


7. Shri Bhonsule, the Tamod ama re 
pearing on behalf of the applicant-defendant, 
contended before me that the learned Judge of 
the trial Court committed an error apparent on 
` the face of the record in coming to the con- 

clusion that there cannot be any agreement 
between the parties to restrict the territorial 
furisdiction of a particular Court. In support 
of this proposition he has relied upen a deci- 
sion of this Court in Ghatge and Patil (Trans- 
port) Ltd. Kolhapur v. Madhusudan (1977 Mah 
LI 365) : (AIR 1977 Bom 299) as well as the 
decision of the Supreme Court in Hakam 
Singh v. Gammon (India) Ltd. (AIR 1971 SC 
740). So far as the factual position is concern- 
ed, Shri Bhonsule contended that the learned 
Judge of the Trial Court has not considered 
the evidence adduced by the parties: at. all. 
Theréfore his order is wholly vitiated because 
of the non-application of mind. $ 


8. On the other hand, it is contended by 
Shri Modak, the learned counsel for the op- 
ponent, that by an agreement of parties, the 
parties can themselves restrict to the jurisdic- 
tion of a particular Court. In the present case 
there was no such agreement. According to 
Shri Modak the plaintiff in this case did not 
know English, His signature was taken on a 
printed form. On this printed form on the 
reverse such a condition is printed, vide con- 
dition No: 9. The said condition was never 
explained to the plaintiff and, therefore, in 
. fact there was no conscious agreement: be- 
tween the parties to restrict the jurisdiction to 
Trichur Court alone. 


9. So far as the first question is concerned, 
as to whether by an agreement between them- 
selves the parties can restrict the jurisdiction 
to try the dispute in one of the Courts having 
such jurisdiction, in my ` opinion, the said 
question is by now well settled. (See Hakam 
Singh v, Gammon (India) Ltd. (cit. supra) (AIR 
1971. SC 740) as well as Ghatge and Patil 
(Transport) Ltd. Kolhapur v. Madhusudan, (cit 
supra). (AIR 1977 Bom 299). Therefore, it is 









‘Courts have jurisdiction to try a suit, the par- 
ties can by agreement restrict a forum to try 
the suit. So far as the finding recorded by 
the learned Judge on the merits of the matter 
is concerned obviously the said finding also 
cannot be sustained. 
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ay now well settled that where more than. one. 
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10. It is really unfortunate that the learn- 
ed Judge has not made a detailed reference to 


the evidence adduced by the parties on the 


preliminary issue. Practically, therefore, the 
whole evidence has been omitted from con- 
sideration. ` Thus the finding recorded by the 
learned Judge in this behalf is vitiated by 
non-application of: mind, which could be ter- 
med as an error apparent on the face of the 
record. In the plaint itself the plaintiff has 
averred as under:— 


“The plaintiff signed this agreement Jom 
with an express oral instruction to the re- 
presentative of the defendant that the con- 
dition regarding Trichur jurisdiction is not 
binding on him and only on assurance that 
it was, merely a printed condition that this 
plaintif agresd to sign the said form.” 


Therefore, obviously it was the case of the 
plaintiff, at least in the plaint, that he was 
aware of this term of agreement, but he had 
signed the agreement because it was waived, 
or he was told that it is not going to be bind- 
ing upon him, whereas in evidence betora 
the. Court he has come with an altogether 
different story, In the evidence before the 
Court he has stated that he does not know 
English and the relevant condition in Ex. 18, 
that is, the order form, was not explained to 
him. He has further stated that if he has 
known about the said term, he would not 
have placed an order with defendant. How- 
ever, in the cross-examination he’ admitted 
that he dictated to the defendant’s agent, he . 
wrote it and then he explained it to him. Ac- 
cording to him, there was no talk on the 
conditions Nos. 9 and 12, between himself and 
the defendant’s agent. When his attention was 
drawn towards the avernments made in para- 
graph 8 of the plaint, he stated that the said 
averments are correct, He further stated that 
he cannot assign any reason as to why he did 
not ask to score out the conditions Nos. 9 and 
12 on the reverse of Ex. 18, Therefore, ob- 
viously the evidence adduced before the Court 
is at variance with the plea raised in the 
plaint) From the bare persual of the order 
form Ex. 18 it is quite clear that the plaintiff 
has signed it in English. Even the Vakalat- 
nama filed before the trial Court bears his 
signature in English. In view of this position, 
in my opinion, the evidence adduced on be- 
half of the defendant déserves to be accepted. 
According to the defendant’s witness, these 
conditions Nos. 9 and 12 were shown to the 
plaintiff, though it was not possible for this 
witness to give the details as to in whose pre- 
sence these conditions were explained. - From 
the evidence of the defendant, it is further 
clear that a price list was given to the plain- 
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tif and the plaintiff could point out the prize 
in the price list. He could also point out the 
quantity referred to in Ex. 18. In these c3- 
cumstances, it is really difficult to believe tke 
word of the plaintiff before the Court that ke 
does not know English at all and he has 
signed the order form without understanding 
its implication. The signature on the ordər 
form is not disputed by the plaintiff, The e2- 
tries made in this order form are in English 
and the plaintiff has also signed in English. 
In these circumstances, it is difficult to be 
lieve the word of the plaintiff, more so in 
view of the fact that his testimony before 
the Court is wholly at variance with the 
plea raised by him in the plaint itself. There- 
fore it will have to be held that the partizs 
had agreed by an agreement incorporated in 
„Ex. 18 that the contract in dispute was sud- 
ject to Trichur. jurisdiction and, had, thee- 
fore. chosen to restrict the jurisdiction £ 
‘the Court to try the suit arising out of the 
‘said contract at Trichur. It is not disputed Fe- 
fore me that Trichur Court also had jurisdic- 
‘tion to try the suit because part of the cawe 
of action had arisen within the territorial jurs- 
diction of the said Court. In view of this, the 
order passed by the trial Court cannot be 
sustained. 

ll. In the result, therefore, this revisien 
application is allowed, The order passed Sy 
the Civil Judge, Junior Division, is set asile 
and the matter is remitted back to the tral 
Court to pass an appropriate consequental 
order in accordance with law. However, in tae 
circumstances of the case there will be 20 
order as to costs. 

Revision application allowed. 
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DESHPANDE AND PENDSE, Jj. 

Shaikh Gulab Chandu Khatik, Petitioner v. 
The State of Maharashtra and others, Oppo- 
nents. å 

Special Civil Appln. No. 1141 of 1972, E7- 
15-6-1978. 

Bombay Land Revenue Code (41 of 1963), 
Section 256 —— Stay during pendency of =p- 
peal — Cannot be refused on the sole grouid 
that claimant is an adivasi. 

A claimant being an Adivasi by itself covrld 
not be relevant under S. 256 or any otter 
section. As backward and illiterate citizens, 
Adivasis undoubtedly are entitled to protec- 
tion. The object of subjecting the transfers 
of lands by Adivasis to prior permission uncer 
S. 86 (2) and enabling the Collector to res- 
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Sk. Gulab. v. State (Deshpande. J.) 


[Prs. 1-2] Bom, 71 


tore possession of lands to Adivasis on their 
transfer in: breach of such restrictions under 
S. 36 (8).is laudable and unexceptionable. 
However, mere claim of being an Adivasi and 
a victim of such breach, cannot place him 
higher than any other claimant under the pro- 
visions of the Code seeking possession, or any 
other plaintiff in civil court, claiming title to 
any claim in litigation. No person can claim 


‘to be put in possession by dispossessing the 


other, without the proper trial and adjudicar ` 
tion of the claims and the disputes. 
(Para 3) 


Bhimrao N. Naik for Petitioner; A. M. 
Salik, Asst, Govt. Pleader, for Opponent 
Nos. 1 to 4. 


DESHPANDE, J.:— The petitioner is in 
possession of survey No. 40 situated at vil- 
lage Galothe Khurd, Akkalkuwa, District 
Dhulia. The petitioner claims to have pur- 
chased the same ‘from respondent No. 5 who, 
according to the State, is an Adivasi, Action 
against the petitioner wag taken under Sec- 
tion 59 of the Bombay Land Revenue Code 
of 1966, hereinafter referred to as ‘the Code’, 
with a view to dispossess him on the ground 
that the transaction of sale in his favour by 
the Adivasi without the prior permission of 
the Revenue Authority when the purchaser 
himself was not an Adivasi, was void. This had 
made his possession unlawful renderizig him 
liable to be dispossessed. Order to this effect 
was passed by the Tahsildar of Akkalkuwa on 
12-6-1972. The petitioner preferred an ap- 
peal to the District Deputy Collector, Nandur- 
bar. He also made an application for stay. His 
application for stay was rejected by him on 
the only ground of the claimant being an 
Adivasi. The Collector also refused to inter- 
fere with the same, The petitioner, therefore, 
preferred this Special Civil Application on 
21-6-1972. His grievance in this petition is 
that the Appellate Authority was not justified 
in refusing stay when the appeal was still 
pending before him. At thé time of admission, 
a Division Bench of this Court granted rule 
on 22-6-1972, and also stay “till the disposal 
of this petition or the appeal before the Dis- 
trict Deputy Collector.” 


9% Mr. Bhimrao Naik, the learned Advocate 
for the petitioner, contends that authorities 
have acted arbitrarily in refusing stay during 
the pendency of the appeal and mere cir- 
cumstance of the claimant being an Adivasi 
cannot be relsvant for refusing stay.. We find 
it. difficult. to resist the ‚force of this conten- 
tion, The impugned order is expressly passed 
under S. 59 of the Code. S. 247 thereof makes 
this order appealable while S. 256 enables the - 
appellate authority to grant stay during the 
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pendency of the appeal with conditions if 
found necessary. Mr. Salik, the learned Assist- 
ant Government Pleader, is right in contend- 
ing that, stay cannot be claimed as of right 
by any litigant, it being entirely within. the 
discretion of the appellate authority, Even so, 
such a discretion has to be exercised judicially 


and reasonably by reference only to the rele- _ 


vant reasons. : 

8. We are unable to see how claimant's 
being an Adivasi by itself could be relevant 
under S. 256 or any other section. As back- 
ward and illiterate citizens, Adivasis un- 
doubtedly are entitled to protection. The ob- 
_ |ject of (1) subjecting the transfers of lands 

by Adivasis to prior permission under Sec- 
tion 86 (2) and (2) enabling the Collector to 
restore possession of lands to Adivasis on 
their transfer in breach of such restrictions 
under $. 86 (8) is laudable and unexception- 
able, However, mere claim of being an Adi- 
vasi and a victim of such breach, cannot place 
him higher than any other claimant under the 
provisions of the Code seeking possession, Or 
any other plaintiff in civil court, claiming title 
to any claim in litigation. No person can 
claim to be put in possession by dispossessing 
the other, without the proper trial and adjudi- 
cation of the claims and the disputes. Autho- 
rity of law for dispossession would be woe- 
fully lacking but for such adjudication. In 
other words, the maintenance of the status 
quo till such proper adjudication of the claim 
is simply indispensible, .This indeed is a pro- 
cedural safeguard against arbitrary dispos- 
sessions and false claims and indeed the es- 
sence of the rule of law. No Court or autho- 
rity can afford to ignore it without erroding 
the fundamentals of the same. 


4. Rights of appeal or revision pre-suppose 
the possibility of errors in such adjudications 
and the same are therefore treated as con- 
tinuation of the trial involved in the process. 
Maintenance of status quo also is equally im- 
perative during the pendency of such ap- 
pellate proceedings and power to stay only 
is an adjunct of such appellate power. Grant 
of stay during such pendency, however, is 
invariably left to the discretion of the appel- 
late authorities rather than made it a matter 
as of right for any litigant. Law under Sec- 
tion 256 of the Code is in no way different. 
Till the end of the trial, contesting litigants 
exhaust opportunities, to place all the mate- 
rial in support of their claims and controver- 
sies also get crystallised. This enables the 
Appellate Court to judge the strength of the 
appeal and need of its admission or summary 
rejection as also the expediency of the stay, 
even when the appeal cannot be: summarily 
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rejected for some reason. This would be all 
the more so as the matter goes to still higher 
authorities. But in case of refusal of stay in 
spite of the pendency of the appeal the autho- 
rity owes a duty to the litigant and also to- 
the still higher courts to whom the dispute 
is liable to be carried even at that stage, to 
give some indication of grounds for such re- 
fusa} justifying departure from the normal 
rule. Refusal to stay without such indication 
of the relevant ground either in such order 
or otherwise may appear to be arbitrary and 
necessitate intervention by the superior court. 
Impugned order, therefore, cannot be sustain- 
ed, 


5. We have come across several such 
orders of Revenue. Officers arbitrarily refus- 
ing stay pending appeal or revision before 
them. The trend. of passing such orders con- 
tinues in spite of the law being indicated to 
be to the contrary either at the time of motion 
hearing or in judgments passed therein. Even 
the Supreme Court has declared in several 
reported judgments that authorities discharg- 
ing quasi-judicial functions, such as hearing 
appeals and miscellaneous matters arising out 
of them, as distinct from administrative func- 
tions, can ill afford to disregard the legislative 
mandate contained in the enactment concern- 
ed and yield to such administrative instruc- 
tions, howsoever high the source of such in- 
structions may happen to be. This is now too 
well settled to admit of any argument and 


‘Mr. Salik could not contest this legal posi- 


tion. It is suggested that existing binding 
administrative instructions restraining such Re- 
venue Officers from granting stay in cases 
involving the claims of Adivasis and back- 
ward class, etc. render the Revenue Officers 
helpless and unresponsive to the law indicated 
by this Court and the Supreme Court. 


6. It is extremely unfortunate that in spite 
of such authoritative pronouncements by the 
highest courts of the land, the administration 
as also the Revenue Officers should indicate 
such callous indifference to this legal position. 
The result is that number of writ petitions had 
to be admitted against such arbitrary refusal 
to stay pending appeals to extend the needed 
relief to the aggrieved litigants. f 

7. Now, it is undoubtedly true that the 
trial of the claims by the first and Appellate 
Authorities in terms of the existing procedure 
takes time. The process is ime consuming. 
and operates to the disadvantage of the in- 


` tended beneficiaries. of such legislations. Per- 


sons in possession more often than not 
manoeuvre to prolong the life of the litigation 
by. twisting this process and.in the absence of. 
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any effective free legal aid, intended benef - 
ciaries become the victims of this abuse. Al 
this, however, cannot justify disregard of the 
basic procedural guarantees afforded by the 
Constitution for the orderly development ef 
the society, Any departure may result in tke 
erosion of the basis of the rule of law. Such 
administrative instructions in respect of quas- 
judicial functions in disregard of the statutory 
requirements, make the hearings to appezr 
merely as farce and tend to destroy the faith 
of the litigants in the contemplated ‘trials and 
appeals. Such attempted short cuts, including 
the elimination of lawyers in certain statutes, 
affecting, as these do, the vital procedural 
safeguards, make the order so passed vulne~ 
able to the interference by the High Cout 
under Art. 226 of the Constitution under 
which it owes obligations to the citizens, 
ensure the compliance with the rule of law. 
It is doubtful if such an object could have 
been achieved by amending Section 256 ard 
statutorily preventing the grant of stay in such 
manner, instead of resorting to administrative 
instructions as is claimed to have now been 
done. Outright indiscriminate injuncticn 
against granting stay pending appeals by re- 
ference to the claimant’s class or community 
involved, without any reference to the meris 
may tum out to be violative of constitutional 
guarantees, Provisions eliminating lawyers are 
no doubt held to be valid. But such validity 
cannot make up for the deficiencies and ia- 
firmities to which the proceedings are ez- 
posed due to their elimination and which m 
tum render the proceedings so vulnerable +o 
the ultimate disadvantage of the weaker ses- 
tion, 


8. This very case is illustrative of how 
resorting to such short-cuts in disregard ef 
the usual norms can defeat its very purpos. 
The stay was granted by this Court on 12-#- 
1972 till the decision of the Appellate Coust, 
leaving it open to it to decide the appeal. The 
appeal, however, is still not decided and tke 
stay still continues. It is not ‘knowing whut 
prevented the Deputy Collector from proceed- 
ing with the appeal during these six years, 
when he did not consider it necessary to stay 
the operation of the order for a few days. It 
is also not knowing why the State Counsel »r 
the respondent Adivasi with the available free 
legal aid, could not move this Court or tbe 
Deputy Collector for expeditious early heaz- 
ing. All this makes a sordid reading. 


9. Instances are not -uncommon where d¥- 


posals of long pending matters are obstructed 


by- the want of affidavit from the officer com- 


cerned or the required relevant record or in 
which wholly indefensible cases are allowed: 
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to remain pending for years. These arè symp-. 
toms of the same malady i. e, utter indiffer- 


‘ence if not contempt for the legal process.’ 


` 10. This indifference displayed by the Ad- 
ministration is pregnant ‘with far-reaching 
fatal implications. Disregard of the law laid 
down by the higher Court amounting to dis- 
obedience by the Administration, display lack 
of faith in the Rule of law. It impairs effi- 
cacy of superintending powers of this Court 
over these Tribunals. It compels the liti- 
gants to rush to this Court, many of whom 
may have been driven to acquiesce by sheer 
inability to do so. It also impairs the confi- 
dence of the people in the inquiries conceiy- 
ed under the Act. It emboldens the authori- 
ties to afford to be arbitrary and unrespon- 
sive to the true requirements of the situation 
and breeds companion evils, It unnecessarily 
adds to the already piling explosive arrears 
of this Court. It also prolongs the life of the 
litigation to the detriment of the intended 
beneficiaries like Adivasis. Nobody doubts the 
concem of the administration towards grow- 
ing explosive arrears in the Courts and need 
of the speedy disposal of the cases affecting 
social legislations and yet their contribution 
by such acts and omissions to the sorry plight 
of the litigants is too apparent to escape at- 
tention. . It is indicative of the lack of the co- 
ordination between its different wings. The 
sooner it is remedied the better. It needs to 
be appreciated that effective implementation 
of the objectives of the every social legisla- 
tion inevitably involves trial of the issues aris: 
ing thereunder and there cannot be short-cut 
to the essential minimum procedural safe- 
guards guaranteed by the Constitution, It can 
be speedily and effectively implemented not 
by arbitrary ad hoc methods displayed by such 
administrative instructions but by (1) entrust- 
ing the trial to experienced senior officers, (2) 
ensuring speedy disposal: by reserving them 
exclusively for this purpose, and by increasing 
their - strength, if necessary, (8) re- 
ducing the number of appeals, (4) 
requiring the Appellate Authorities to 
dispose of the appeal summarily by 
exhaustive judgments at the stage of admis- 
sion, when these do not disclose merits, and 
(5) extending free legal aid to them instead of 
eliminating lawyers from the scene, and (6) 
watching the progress of the case at every 
stage through their law officers. 


li. We have no other go than to make 
the rule absolute and direct the Deputy Col- 
lector to dispose of the appeal pending be- 
fore him as expeditiously as possible. 


12. Rule accordingly made absolute, 
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19. In the circumstances of this case 
there will be no order as to. costs. 
Rule made absolute. 





AIR 1979 BOMBAY 74 
DESHMUKH AND PENDSE, JJ. 

Kisanrao Madhavrao Bartakke, Petitioner v. 
Narayan Dhondi Shete. Opponent. 

Spl. Civil Appln, No. 2618 of 1977, D/- 
£8-3-1978.° 

Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), Section 13 (2) 
Second part — Framing of issues — There is 
no statutory obligation to frame issue covering 
provisions of Section 18.(2) Second part. 
(1976) 78 Bom LR 454, Overruled. ` 


There is no statutory obligation to frame a 
particular issue covering the provisions of the 
second part of sub-sec. (2) of S. 13 of the 
Act, On the contrary when the total’ cir- 
cumstances of a case are being considered by 
the Court in the light of the pleadings of 
the parties and the evidence led, it is enough 
if the Court is aware that while passing a 
decree for eviction against a tenant a division 
of the premises is permissible and under cer- 
tain circumstances it can bring about a situa- 
tion where the needs of both the landlord and 


tenant are satisfied’ without there being any. 


hardship on either of them. If the Court dis 
poses of the case with the awareness of these 
provisions either by express discussion or by 
implication where the facts speak for them- 
selves, the Rent Court had done its duty 
properly and there is no infirmity of any kind 
either in the procedure or in the substantive 
disposal of the dispute. (1976) 78 Bom LR 
454, Overruled; (1975) 77 Bom LR 99, Ap- 
proved; AIR 1977 SC 2188 and AIR 1978 SG 
418 and AIR 1959 Cal 181 and AIR 1969 


Guj 110, Ref. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1978 SC 418 2r 
AIR 1977 SC 2183 20 
(1976) 78 Bom LR 454 : 18, 20, 25 
(1975) 77 Bom LR 99 .18, 25 
an 1974 J and K 87 (EB) o a 

AIR 1969 Guj 110 hes 28 
AIR 1959 Cal 181 22 


Bhimrao N. Naik, for Petitioner; f. R, Lalit, 
for Opponent, 

DESHMUKH, J. i— This is a writ petition 
under Art. 227 of the Constitution filed by the 
*(To set aside order passed by 2nd Extra 
Asst. J. Solapur, D/- 10-10-1977.) 


KV/KV/F153/78/JHS/RSK 





Kisanrao y. Narayan (Deshmukh J.) 


A. 1. R. f 


origina] tenant-defendant in a litigation. aris- 
ing under the provisions of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act 1947 (hereinafter referred to as the ‘Rent 
Act’). The learned Single Judge who heard 
this petition felt that there is an apparent con* 
flict between the two judgments of learned 
Single Judges of this Court with regard to 
the requirement of framing an issue under 
the latter part of sub-sec. (2) of Section 13 
of the Rent Act. Hence by a reasoned order 
the learned Judge referred the issue to a lar- 
ger Bench. However, since the matter appears 
to be a small one, the learned Chief Justice 
has marked the entire petition for being dis- 
posed of by this Bench. Hence we have heard. 
the parties on the question referred to us aS 
well as on the general merits of the petition. 

This is a usual litigation between a landlord 
and a tenant. 


2. The tenanted premises are two rooms, 
one facing the road and consists of six khanas 
and one behind. They are situate in Subhash 
Feth at Akluj in Sholapur District. The peti- 
tioner has been a monthly tenant since about 
1952 and is conducting his tailoring shop in 
the premises. The landlords terminated the 
tenancy by a notice dated 7-11-1970 and filed 
a. suit for possession on 10-1-1971. Two 
grounds were alleged for claiming possession, 
One was that the defendant was a defaulter 
and had not made payment of rent, The other 
was bona fide requirement of the landlord for 
occupation, in that his elder son needed the 
premises for opening a new shop and a new 
business of his own in those premises. It was 


added that the son might go and stay in the 


premises for the purpose of doing the said 
business. : 


& The petitioner-tenant filed a sitter 
statement and challenged all the allegations 
in the plaint. He also pleaded that even if 
the Court came to the conclusion that the need 
of the landlord was bona fide and genuine, 
greater hardship will be caused to him. The 
landlord had alternative accommodation and 
it wag not necessary to hand over any part ` 
of the premises to the landlord. 


4, On these pleadings the parties went to 
the trial on the issues framed by the learned 
trial Judge. The relevant issues seem to be 
issue Nos. $ and 4. They are as follows: 

‘“(8) Does the plaintiff prove that he reason- 
ably and bona fide requires the suit premises 
for his personal occupation and use? 

“(4) Will greater hardship be caused to the 
tenant defendant, if the decree is’ passed 
against him than © Mho piani area 
ed?” . 
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The finding on issue No. 3 is in the affirms- 
tive and the finding on ‘issue No. 4 is “No 
hardship to the tenant.” 

5. The petitioner-tenant carried an appeal 
to the District Court wherein the relevazt 
points for determination framed by the learz- 
ed Second Extra Assistant Judge, Sholapic, 
were as follows: ~ 


“(1) Is it proved that the respondent-plain- 
tiff requires the suit premises reasonably amd 
bona fide for his own use and occupation? 

(2) In whose favour the balance of coa- 
venience lies?” ` 
The findings on point No. 1 is ‘Yes’ and cn 
the second point “in favour of the respoa- 
dent-plaintiff’. The decree for eviction passed 
by the trial Court was. thus confirmed by tke 
Appellate Court. Being aggrieved by that də- 
cree, present writ petition has been filed Ly 
the tenant. . 


6. The Rent Act has been passed with a 
view to afford protection to tenants in urben 
areas due to the acute shortage of accomm- 
dation, This phenomenon of shortage of a> 
commodation became acute in certain areas 
after the outbreak of hostilities of the secocd 
world war. In some areas of the erstwhie 
Bombay State rent control was introduced ty 
an order in 1939 and by an Act 16 of 1983. 
The same was further revised and improved 
upon by substituting it by Act 7 of 1944. 


Thereafter the present Act No. LVII of 19=7- 


came to be passed on 18th Feb. 1948 and tLe 
same Act with amendments from time to time 
is still in force in this State. 

7. The primary purpose of this Act seeras 
to be to deprive the landlord of his absoltce 
right to terminate the tenancy and evict a 
fenant with or without any reason. That was 
the law before the passing of the Rent Coa- 
trol Act. On one side the Act is meant © 
prohibit landlord from evicting a tenant ur- 
less for certain specific purposes: and on the 
other to protect tenant who is ready and wil- 
ing to pay the rent and is observing the oth2r 
conditions of tenancy. This is the total sweep 
of the Act. It does not create any particular 
rights in favour of the tenant or the landlo-d 
as such. : 

8. This being the background, ordinarily if 
a tenant is paying the standard rent and par 
mitted increases from time to time and is 
otherwise observing the other conditions 3f 
tenancy, he should have no fear of being 
evicted by the landlord. There can be vaticas 
grounds by which the landlord may requie 
the premises either for his personal occupa- 
tion or for -repairs or remodelling etc. S, 18 
sub-sec. (1) takes care of the grounds mn 
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which a landlord is entitled to evict a'tenant, 
if he proves one or more of the grounds be- 
fore a Court of law. The provisions of sub- 
sec, (1) of S. 13 open with a _ non-obstante 
clause notwithstanding anything contained in 
the Rent Act but subject to the provisions of 


_§.-15. In spite of the fact that the tenant has 


a certain protection and the landlord is not 
entitled to recover possession merely at his 
volition the provisions of S. 18 (1) lay down 
the grounds on which the landlord can evict 
a.tenant, . ; 

9. We are concerned in this litigation with 
the provisions of.S, 18 (1) (g) read with Sec- 
tion 18 (2). Under S. 18 (1) (g) if the land- 
lord requires the premises reasonably and 
bona fide for occupation by himself or by any 
person. for whose benefit the premises are 
held, or where the landlord is a trustee óf a 
public charitable trust, that the premises are 
required for occupation for the purposes of 
the trust, the landlord can prove the grounds 
before the Court and obtain a decree in evic- 
tion. However, the provisions of sub-sec. (2) 
which are relevant for the purposes of this 
petition are in the following words,— 

“18 (2) No decrea for eviction shall be 
passed on the ground specified in cl, (g) of 
sub-sec. (1) if the Court is satisfied that, hav- 
ing regard to all the circumstances of the case 
including the question whether other reason- 
able accommodation.is available for the Jand- 
lord or the tenant greater hardship would be 
caused by passing the decree than by refusing 
to pass it. 


Where the Court is satisfied that no hard- 
ship would ‘be caused either to the tenant or 
to the landlord by passing the decree in res- 
pect of a part of the premises, the Court shall 
pass the decree in respect of such part only.” 

10. Even if the landlord proves his bona 
fide and reasonable need for occupation, it 
does not follow that a decree for eviction will 
be immediately passed by the Court. The first 
part of sub-sec. (2) quoted above is in the 
nature of a further injunction upon a Court 
from passing a decree for eviction unless the 
satisfaction required by that sub-section is 
reached. The first part of sub-sec. (2) quoted 
above, directs the Court not to pass a decree 
on the grounds specified in cl. (g) of sub- 
sec. (1) if the Court is satisfied that having 
regard to all the circumstances of the case in- 
cluding the question whether other reasonable 
accommodation is available for the landlord 
or tenant greater hardship would be caused 
by passing the decree than -by refusing to pass 
it. In other. words, a comparative hardship be- 
tween the landlord and.the tenant is to be 
found out and conclusion must ba reached 
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that the hardship will be greater on the land- 
lord, if no decree is passed, When such satis- 
faction is reached a decree should follow. If, 
however, a finding is reached that in spite of 
the need of the landlord being bona fide the 
hardship will be greater upon the tenant a 
decree for eviction is to be refused. 

Il, The Legislature further felt that there 
can be certain cases where the premises let 
out could be in excess of the legitimate needs 
of a tenant and they are otherwise divisible. 
The Court may find that in a given case after 
dividing the premises in such manner the 
need of the landlord can be satisfied and if 
such a course is adopted there will be neither 
hardship upon the landlord nor .upon the 
tenant and the requirement of both the par- 
ties would be satisfied bearing in mind the 
fact that there is acute shortage of accommo- 
dation. The legislature therefore thought that 
a provision should be further made by which 
the Court will be called upon to consider the 
possibility of dividing the premises, where it 
is practical to do so and where the division 
leads to a situation where no hardship would 
be caused either to the tenant or to the land- 
lord by passing a decree of that type. 


12. There is not much difficulty in follow- 
ing this scheme of the Rent Act as enacted by 
the Legislature, Present reference has be- 
come necessary because, according to the 
learned Single Judge, there are two judgments 
delivered by two learned Single Judges which 
are in apparent conflict with each other. The 
question is as to what is the nature of the 
second part of sub-sec, (2) of S. 18 quoted 
above. Is the matter contained in it such 
which compels the court to frame statutorily 
an issue about the contents thereof, where 
the parties actually pleaded in that behalf or 
not. The learned Single Judge feels that one 
reported judgment takes the view that it is 
not necessary to frame an issue and that it is 
not a statutory obligation on the court to 
frame an issue with regard to that provision 
of second part of subrsec. (2) of S. 13, The 
other judgment which is the latest judgment 
takes a contrary view. The learned Single 
Judge therefore felt that it would not be pro- 
per for him either to follow one or the other 
of the judgments and it is better that the 
larger Bench resolves this difference of opi- 
nion. . 

13. In P. A, Machiah v. Champaklal Nagin- 
das, (1975) 77 Bom LR 99 Deshpande, J. 
took the view that it is not a statutory obliga- 
tion of the court to frame an issue with re- 
ference to the circumstances contained in the 
second part of .sub-sec. (2) of. S- 18. ; It is 


enough that while the dispute at large is being. - 
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disposed of on the basis of. the ‘issues: framed 
on the pleadings of the parties, the court 
must be aware that besides merely deciding 
the comparative hardships it has also-to find 
out whether some other - course is possible 
which will satisfy the needs of both the land- 
lord and the tenant and whether there will 
be no hardship at all to either of them, If on 
the basis of the circumstances. present on the 
record the Court disposes of the litigation 
with the provisions of the entire S. 18 (2) 
present in the mind of the court, it is enough. 
However, in Bhaskar Digambar Choudhary v. 
Bhagwan Vishwanath Fadnis, (1976) 78 Bom 
LR 454, Sawant, J. took a different view. Ac- 
cording to this learned Judge it was'a statu- 
tory duty of the Rent Court to frame issue 
appropriate to the provisions of second part 
of sub-sec. (2) of S. 18 of the Rent Act whe- 
ther there has been any pleading or not by 
the parties in that behalf, In the case before 
the learned Judge there was no such pleading, 
The trial Court therefore framed no issues at 
all in relation to the second part of sub-sec. (2) 
of S. 18, though a general issue covering the 
provisions of S. 18 (1) (g) read with the first 
part of S. 13 (2) was already framed, and de- 
cided. At the Appeal Court for the first time 
an application was filed by the tenant that he 
would be willing to surrender one room out 
of:the three rooms which formed the tene- 
ment, That according to the tenant would 
satisfy the needs of the landlord and there 
would be in that case no hardship upon 
either. In spite of such an application, the 
learned Joint District Judge who heard the 
appeal did not discuss the matter nor gave 
any finding in that behalf. This according to 
the learned single Judge was a failure to per- 
form the statutory duty cast upon the Rent 
Court by S. 18 (2) second part. Hence he re- 
manded the matter not to the trial Court but 
to the District Court for framing the appror- 
priate issue and permitting the parties.to lead 
additional avidence, if any. While doing so 
however the scope. of the inquiry’ was en- 
larged even to consider the question of bona 
fide requirements and the comparative ‘hard- 
ship of the parties, That apart, the learned 
Judge thought that framing of issue appro- 
priate to the second part of sub-sec. (2) of 
S. 18 was a statutory duty and this according 
to the learned referring Judge amounts to a 
contradiction between two Judges of this 
14.- Shri Naik who appeared for the. peti- 
tioner-tenant argued -that looking to: the. 
scheme of the Rent Act and. the provisions of. 


S. 18 as a whole, it seems to be the. statutory 


requirement: that -an issue. relating to the.. 


1078 
second part of sub-sec, (2) of S. 18 must Fe 


framed. We make it. expressly - clear that re- . 
ference made by the learned single Judze - 


merely relates to the framing of statutory 
issue under the second part of sub-sec, (2) ef 
S. 18 and the issue itself which has been pre- 
posed as a statutory issue by the learned 
Single Judge is as follows: 


“Whether even in the absence of pleadings 
in that regard it is obligatory upon the Court 
to frame an issue in order to find out whether 
by passing a decree for partial eviction there 
will be no hardship either to the landlord or 
to the tenant as mentioned in sub-sec. (2) 2 
S. 18.” 


It is this limited reference that is being &Œs- 
cussed and decided upon by us. Otherwise we 
are disposing of the petition on the whole en 
the merits in view of the direction of the 
learned Chief Justice. 


15. Shri Naik who supported the referenze 
and more particularly the judgment of Sa” 
want, J. emphasised the scheme of S. IS. 
What he points out is that the legislature has 
initially included cl, (g) of sub-sec. (1) of 
S. 18 as one of the enabling grounds for the 
londlord to obtain possession. Even though 
the tenant is paying the rent regularly and is 
otherwise observing all the conditions of tae 
tenancy, the landlord can claim possession 
for his reasonable and bona fide occupaticn. 
However, this is not an absolute right. It is 
not enough that the landlord merely proves 
that his need for occupation is reasonable aad 
bona fide: While examining this claim the 
court undoubtedly must come to the conchi- 
sion that the landlord’s need is bona fide aad 
reasonable. 


16. Since the Rent Act also requires com- 
pliance with certain other provisions of the 
Transfer of Property Act, a landlord claimiag 
possession under S. 18 (1) (g) will also be cb- 
liged to terminate the tenancy of the' tencnt 
in the manner provided by the. Transfer of 
Property Act, This termination must necessari- 
ly be of the entire tenancy because the 
tenancy is indivisible. Having done that the 
landlord will file a suit for possession and will 
prove his reasonable and bona fide requi-e- 
ment for occupation. Since the very basis Zor 
._passing the Rent Act is that accommodation 
is scarce, the provision of sub-sec. (2) of S. 18 
further enjoins a duty upon the Court to find 
out on whom will the hardship be greater in 
the case of. passing or refusing to pass a de- 
‘cree for eviction. It is in that sense that the 
‘provisions of- sub-sec, (2) make.it obligatery 
-on the court to consider on the basis of eir- 
‘cumstances before it. as-to whether the haid- 
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tenant. As we have -pointed out earlier, the 
Legislature further felt that in certain cases 
dividing larger premises into smaller conve- 
nient units may satisfy requirement of the 
landlord and the tenant and a decree for par- 
tial eviction may bring about the desired 
justice between the parties, However, the 
Legislature was aware that the tenancy is in- 
divisible and could be terminated as a whole, 
Since the landlord would necessarily termi- 
nate the whole tenancy unless some statutory 
provision is made to enable the Court to bring 
about some kind of justice between the par- 
ties, the intended relief may not become possi- 
ble. With that aim in view, the legislature 
added the second part of sub-sec. (2). 

17. The operation of the second part be- 
gins when once the comparative hardship has 
been found. If the comparative hardship is 
much more on the tenant no ques 
tion of passing a decree in favour 
of the landlords arises. If the compara- 
tive hardship is greater so far as the 
landlord is concerned an option arises for pas- 
sing a decree for eviction under S. 18 (1) (g). 
Even then while comparing the hardship and 
as a part of the reasonable requirement of 
the landlord, the Court may take into account 
the provisions of the second part of sub- 
sec. (2) of S. 18. Even under S. 18 (1) (g) the 
requirements for obtaining possession are two, 
First is that the demand for possession must 
be obviously bona fide. The second is, it must 
be reasonable. A bona fide need is again cir- 
cumstanced by reasonableness of the demand 
and it is in the concept of reasonableness that 
eviction of the entire premises or part thereof 
seems to fall. The landlord would therefore 
set his case and claim the whole of the pre- 
mises as not only being bona fide but reason- 
able demand for his need. While judging that 
evidence of the landlord the Court will take 
into consideration under the second part of 
sub-sec. (2) the reasonableness of the demand 
and try to find out whether in spite of the 
hardship being larger on the landlord a lesser 
allocation of the space would meet the ends 
of justice in such a manner that there will be 
no hardship on either party. This being there- 
fore the scheme of the provisions of Sec- 
tion 18 (1) (g) read with sub-sec, (2) thereof 
as a whole, the duty on the court is merely to 
consider the approach and we do not think 
that in doing so any issue needs to be framed 
as a statutory issue in the litigation. 

18. There have been several Acts in the 
past where statutory issues were laid down by 
the -provisions of the law itself. The legislation: 


-relating-to the adjustment of debts ‘on agricul- - 
~ turist always required. two statutory issues to 
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be framed in the suit. The first was whether 
the plaintiff was an agriculturist and the 
other was whether his . debt . exceeded 
Rs. 15000/-. The scheme of that Act was to 
give relief to smaller agriculturists whose debt 
did not exceed Rs, '15000/-. An agriculturist 
who had the credit in the market to get more 
than Rs. 15000/- was considered to be a per- 
son not entitled to relief under that Act. 
Under the earlier Act, viz. the Deccan: Agri- 
culturists Relief Act, the issue relating to the 
status of being an agriculturist was also a sta- 
tutory issue. That Act compelled every `` agri- 
eulturist to get an advantage of that Act and 

` even by compromise the status as an agricul- 
turist could not be given up. We do not find 
that approach of the aaan so far as the 
Rent Act is conce: 


19. No particular stetus or statutory right 
is being bestowed upon the tenant. He is 
merely afforded protection against eviction in 
certain circumstances, if he needs it and 
claims it. Nobody compels him to stay in the 
premises. By his sweet will he can walk out 
of the premises. Even where good grounds 
exist for eviction like provisions of S. 18 (1) (g), 
a further rider is added by which the Court 
is called upon to bear in mind the provisions 
cf the second part of sub-sec. (2) of S. 18 and 
dispose of the litigation with a view to do 
proper justice between the parties, We do not 
therefore think that a statutory issue must 
` necessarily be framed by the Court which 
covers the provisions of the second part of 
sub-sec. (2) of S. 18 of the Rent Act. 


20- Shri Naik for the petitionér REN that 
we are not free to take such a view. The view 
already taken by this Court in the case of 
Bhaskar Digambar Choudhary (1976-78 Bom 
LR 454) has been confirmed by the Supreme 
Court. In that very matter the respondent 


- Jandlord who was dissatisfied with the order 


of remand went in appeal to the Supreme 
Court and the judgment of the Supreme 
Court is reported in Bhagwan Vishwanath 
Phadnis v. Bhaskar Digambar Choudhary AIR 
1977 SC 2188, It is a very short judgment 
and we do not find in it anything to support 
the argument of Shri Naik. The first three 
paragraphs of the judgment give the details 
of the pleadings and the findings in the - two 
Courts below, viz. the trial Court and the 
Appellate Court. In para 4 the learned Judges 
observe that if the High Court felt’: that an 
issue has not been considered by the Joint 
Judge, it was not necessary to remand the 
entire matter but an issue or question should 
` have been framed and a _ finding could ' have 
been invited on that issue. Since that was not 
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done by the High Court, the operative part of 
the judgment follows in paras 5 and 6. Their 
Lordships point out-that even though the 
tenant had not pleaded in the trial Court any- 
thing of that kind, he made an offer by a writ- 
ten application in the court of the Joint Judge 
for surrendering one room out of the three 
room tenement. It was also pointed out in 
that application that an adjoining hall to that 
room was already in possession of the land- 
lord and this added room to that hall will 
meet the requirements of the landlord. In 
other words, a pleading was made as if 
though belated in the District Court that the 
surrender of one room by the tenant and ad- 
ding it to the existing occupation of the land- 
lord, might bring about a situation which is 
contemplated by the second part of sub- 


‘sec, (2) of S. 18. Though such an offer was 


made it was not specifically considered by the 
Joint Judge. The Supreme Court therefore 
confines the order -of remand only to the con- 
sideration of this limited inquiry and not fur- 
ther. Though evidence is permitted to be led 
it is to be led only on this limited point, viz. 
whether the premises are divisible convenient- 
ly between the parties and if so whether the 
handing over of one room would satisfy the 
seasatiatde and bona fide needs of the land- 
lord. The Supreme Court expressly makes it 
clear that if the premises themselves are not 
divisible, there would be no question of con- 
sidering the matter further but in view of the 
concurrent findings of the two Courts in fav- 
our of the landlord, the decree for possession 
must be maintained. It is only when the mat- 
ter goes back, the District Court will have to 
consider whether a readjustment of occupa- 
tion between the parties is possible in terms 
of the second part of sub-sec. (2) of S. 18. 
This is the total judgment of the Supreme 
Court and we fail to see how this judgment 
could be ‘said to have confirmed the view can- 
vassed by the learned Single Judge of this 
Court. On the contrary we find that the Sup- 
preme Court has not referred at all to that 
part of the reasoning by which the learned 
Single Judge observes pointedly the so called 
statutory duty of the Courts below to frame 
certain issue in terms of the second part of 
sub-sec. (2) of S. 18. 


21. Shri ‘Naik then referred us toa judg- 
ment of the Supreme Court in the case of 
Rahman v, Ram Chand AIR.1978 SC 418. A 
very short order has been passed by the Sup- 
réme Court in‘this case which refers to the 
provisions of the proviso to Explanation to 
S. 11 (1) (h) of the Jammu: and Kashmir 
Houses and ‘Shops Rent Control Act (84 of 
1966). The Bogen of that section and ‘the 
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clause are not to be found in the very brie 
order passed by the Supreme Court. Shri Naik 
therefore pointed out to us the provisions oJ 
S. 11 (1) (h) of that Act from para 25 of Jag- 
dishkumar v. Harcharan, AIR 1974 J & K 87 
(FB). We have gone through the substantive 
section as well as the proviso concerned deal- 
ing with the determination of reasonableness 
of requirement for the purpose of building 
and rebuilding of the premises. The two pro- 
visions could not be said to be in pari materia. 
The Supreme Court’s observations therefora 
do not assist us much in deciding the present 
point. 

22. Shri Naik then referred us to the judg 
ment of the Calcutta High Court in Krishna 
Das Nandy v. Bidhan Chandra Ray AIR 1959 
Cal 181. He drew our attention to paras 77 
and 80 of that judgment. This judgment was 
also cited before Deshpande, J. to whose re- 
ported judgment we will presently refer, The 
learned Single Judge observed that some cf 
the sentences in paras 77 and 80 read out cf 
context are capable of supporting the point cf 
view which is being canvassed by Shri Naik. 
We therefore went through a large part of the 
judgment and found that the argument which 
is addressed to us by Shri Naik was also ad- 
dressed to that Court but the point was ex 
pressly left open as can be seen from the ob- 
servations in para. 83 thereof. This is not a 
judgment therefore which decides in a pos- 


tive manner the point canvassed and it cannet. 


be said that there is some support in the judg- 
ment for the view advocated by Shri Naik. 


23- Shri Naik also relied on some observa- 
tions in M/s. Kasturbhai Ramchand Panchal v. 
Firm of Mohanlal Nathubhai AIR 1969 Gaj 
110, In that judgment what has been obser7- 
ed is that whenever comparative hardship is 
being considered, it is necessary for the court 
to further consider whether an equitable divi- 
sion of the premises can bring about a situa- 
tion contemplated by the second part of suv- 
sec, (2) of Section 18. We do not find any- 
where any observation which supports the sp3- 

-cific plea raised before us, viz. that a stata- 
tory issue must be raised which, covers the 
provisions of the second part of sub-sec. (2) sf 
Section 18. 

24. These are all the judgments which are 
cited before us.. Having considered the arga- 
ments in depth, we are of the view that the-e 
is no statutory obligation to frame a particular 
issue covering the provisions of the second part 
of sub-sec, (2) of Section 18 of the Rent Act. 
On the contrary when the total circumstanc:s 
of a case are being considered by the Court 
in the light of the pleadings of the parties acd 
the evidence led, it is enough if the Court is 
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aware that while passing a decree for eviction 
against a tenant a division of the premises is 
permissible and under certain circumstances 
it can bring about a situation where the needs 
of both the landlord and tenant are satisfied 
without there being any hardship on either of 
them. If the Court disposes of the case with! 
the awareness of these provisions either by 
express discussion or by implication where the 
facts speak for themselves, thé Rent Court had, 
done its duty properly and there is no infirmity 
of any kind either in the procedure or in the 
substantive disposal of the dispute. 


25. In the case of P. A, Machiah (1975-77 
Bom LR 99) Deshpande, J. observed on pages 
100 and 101 as follows: 


“But whether findings on one or both parts 
of this section is necessary or not, must neces- 
sarily depend on how the case is prosecuted 
on either side. Each one may seek to ac- 
quire or retain possession of the entire pre- 
mises by establishing greater hardships to him- 
self or seek to acquire or retain only part of 
the premises by proving no hardship to either, 
Each one may even try to bring his case under 
both the parts and seek reliefs alternately 
taking no chance. This must, in turn, depend 
in no small measure, on the urgency and 
extent of the needs of both, availability 
of alternate accommodation, the extent of the 
accommodation in dispute, degree of adapta- 
bility of the parties and suitability of the por- 
tion of the premises and variety of other fac- 
tors. Suffice it to note that it is not difficult 
to conceive of cases where mere part of the 
premises may not suit the requirements of the 
either undez any circumstances, and of his 
own deliberate choice, each one of them may 
rather choose to concentrate on first part and 
try to acquire or retain the entire premises by 
‘proving his greater hardship than even think 
of pressing for any portion of the premises. It 
would be unrealistic to such a situation to re- 
quire the Court to record any finding on the 
second part even when parties themselves have 
deliberately, due to-the sheer disinterested- 


ness, not pressed for it at any stage of the 


trial. There is nothing in S. 18 (2) to require 

the Court mandatorily to record a finding on 

both the parts even without any plea, evidence 

et need. It would indeed be an idle forma- 

ity.” . 

We are in respectful agreement with. the 

reasoning of the learned Single Judge and we 

think that the above observations correctly lay 

down the law in regard to the provisions of 

S. 18 (1) (g) read: with S. 18 (2). Needless to 

add that we neither agree with nor approve- 
of the view taken by Savant, J. in Bhaskar - 
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26» We may additionally point out that the 
provisions of S. 18 (2) in the form in which 
they appear have always been there ever since 
the present Act of 1947 became effective from 
18-2-1948. The entire litigation in this State 
has been conducted on the footing that there 
is no statutory obligation of framing any such 
issue. Rent litigation forms a bulk of litigation 
in many places, If we were now to observe that 
an issue, as proposed by the learned Single 
Judge, is a statutory necessity it may result 
in remanding literally hundreds and thousands 
of suits to the trial court without any appre- 
ciablə benefit to the parties whose needs are 
genuine. It may give a distinct advantage to 
the unscrupulous tenants who have really no 
defence in an action of eviction against them 
under S. 18 (1) (g) read with S. 18 (2). If any 
instance is needed, the present litigation is 
gross instance of that type. 


27. We may now indicate briefly the posi- 
tion of the respective parties and the findings 
given by the Courts below. The landlord 
claimed that he was in need of the two room 
tenement for starting a new business for his 
son who has now grown up into manhood. 
This need has been accepted by the two 
courts of facts as a genuine, bona fide as well 
as reasonable need. As against that, what is 
the position of the present petitioner-tenant. 
It is only in a formal sense ora technical 
sense that he is a tenant as he himself is a 
landlord and has let out several tenements to 
others, The petitioner claims that the disputed 
premises are located in the market area in 
the town of Akluj. The finding is that the 
other property of the petitioner himself is 
located within 300 ft. in that 
very land (localityP) in the town. 
Not only that but a much larger por- 
tion was in his possession which he remodel- 
led and let out with impunity to several ten- 
ants while the present litigation was pending. 
He is fetching for comparable premises rent 
of Rs, 300/- per month; whereas he is paying 
a pittance to the present landlord. In fact 
he is a mere rent farmer. He is profiteering 
by remaining a tenant in the premises of the 
respondent-landlord. Such a tenant would 
welcome the remand and prolongation of liti- 
gation for several years. In fact this is a suit 
of Jan. 1971 where the High Court is yet un- 
able to confirm the decree, which is more than 
deserved by the landlord. ae 


28. Shri Naik tried to argue that evei if 
the Court has come to the conclusion that the 
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refusing to pass a decree, it would be obli- 
gatory to consider whether ‘a division of the 
property could be made so as to comply with 
the provisions of the second part of sub-s. (2) 
of Sec. 18. In our view, this is not a case 
where the consideration of that portion of 
S. 18 ever arises. We have therefore quoted 
earlier a finding given by the trial Court on 
issue No. 4. The finding is that there will 
be no hardship at all to the tenant in passing 
a decree in favour of the landlord, whereas 
there would be hardship if the landlord is 
denied the decree. In the body of the discus- 
sion we find that the learned trial Judge made 
the following observations in para 14 of the 
judgment: . 


“The premises of the defendant which are 
alleged to be residential are being used by a 
radio dealer or a repairer. The said premises 
were vacant when the suit was pending, The 
defendant has let out his premises for better 
rent and wants to occupy the suit permises at 
a cheaper rent.” 

The learned Joint Judge observed in para- 
graph 14 of his judgment that it was pertinent 
to note that the defendant was admittedly the 
owner of a big building just near the suit pre- 
mises hardly at a distance of 800 feet and that 
several tenements in that building were let 
out to a number of persons both for residence 
as well as for trade and some portions are 
also in the actual possession of the defendant. 


29. Here is, therefore, a petitioner-tenant 
who is actually profiteering by retaining the 
rented premises of others and by letting out 
his own premises at higher rent in the very 
locality where the disputed building is situate. 
In the case of such a person when there is 
no hardship at all upon him, this is not a case 
where a situation is to be brought about 
where there would be no hardship on either 
side. Where there is none even though the — 
entire premises are handed over, the case 
does not deserve to be considered at all under 
the second part of sub-sec. (2) of S, 13. That 
being the factual aspect of this case, we think 
that the decree of eviction passed by the two 
Courts below in respect of both the rooms 
must be confirmed. 


30. ‘The petition thus fails and is dismissed 
with costs. ° 


Petition dismisséd. 


hardship will be greater on the landlord in. 
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PRATAP, J: l a 
Shafique Ahmed, Applicant v, M/s. Jayant 

Metals. Corporation Bombay, Opponents. 
Civil Reva. Appin. No. 565 of 1977, D,- 
14-4-1978.° 


(A) Presidency Small Cause Courts Act (14 
of 1882), Sections 53, 50, 57, 58, 60 — “Reni” 
— Does not mean licence fee or compens= 
tion but payment made by tenant to landlord 
for property demised to him. : 


Having regard to the law as was understood 
when passed and to the legal terminology cf 
those times, the word “rent” in the differect 
provisions of Chap. VIII including Ss. 50, 55, 
57, 58 and 60 as also in Forms A and C m 
the Third Sch. can only mean rent strictly 
so called, i. e. rent in its limited or narrowtr 
sense, rent which is payable by a tenant to hs 
landlord for property demised by the landlord 
to the tenant. This interpretation is .strength- 
ened by the words “chargeable with the 
rent” in S. 58 because, generally speaking, 
rent alone (as distinguished from compensa- 
tion or licence fee) can more appropriate:y 
be said to be “chargeable” on a propert. 
Similarly, the words “any person claiming t0 
be entitled to arrears of rent” in S. 58 would 
in the context mean the landlord. This is fu~ 


arenes 


Again, the word. “debtor” in S. 59 onwarcs 
would also, in the context, mean the tenast 
in question because it is only from a tenast 
that rent can be due and can be claimed ard 
rent in arrears becomes a debt and one liate 
to pay the same would be a debtor. 
(Para 12 
The narrow construction of the word “rer” 
is also in consonance with the very nature amd 
character of the proceedings under Chapt. 
VIII. There is also no appeal provided in the 
matter. Distress proceedings cannot, therefor, 
be permitted in cases where the relationship 
between the parties is not that of landlord an] 
tenant and where the arrears becoming dve 
are not arrears of rent strictly so understood. 
Distress can be levied only upon a strict com- 
pliance with its pre-requisites. Therefore, the 
word “rent” cannot be interpreted widely ard 
liberally so as to include within its ambit the 
fee or compensation payable by the licensce 
to the licensor, AIR 1968 SC 919 Disting. ATR 
1963 SC 1459, Rel. oh. (Paras 18, 14, 15) 


*(To set aside order passed by Sm. C. C. 7. 
Bombay, D/- 23-9-1977.) 
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As far as Chap. VII is concerned, no one can 
take the aid of this Chapter to interpret the 
provisions in Chap. VIII. The scheme and ob- 
ject of these two chapters is altogether differ- 
ent. Each stands on its own and each con- 
stitutes in its own sphere and field a self- 
contained code. Even otherwise, the very 
S. 41 in Chap. VII separately preserves and 
maintains the well-recognised distinction be- 
tween landlord: and tenant, licensor and licen- 
see as also between rent and licence fee or 
charges. (Para 17) 


Anno: AIR Manual (8rd Edn.), P. S. C. 
Courts Act, S. 58, N. 1, S. 60, N. 1. 

(B) Presidency Small Cause Courts Act (14 
of 1882), S. 53 — Distress for arrears of rent 
— When can be levied. 


The contractual. relationship between the 
parties must subsist not only at the time when 
rent falls in arrears and becomes due but also 
at the time when distress is sought to be levi- 
ed even though it be for the period prior to 
the termination of the said relationship. Just 
as the right to levy distress can arise only 
when contractual relationship springs into exi- 
-stence, it subsists only so long as that relation- 
ship subsists and becomes extinct when the 
relationship stands terminated. It is basically 
a personal right. After the act of termina- 
tion, the person against whose goods distress 
is sought to be levied, is either a trespasser 
simpliciter or a protected trespasser or a statu- 
tory tenant as sometimes called, 

(Para 22) 

A tenant holding over, however, is a con- 
cept different and distinguishable from the 
concept of mere statutory tenant. In his case, 
his landlord would be entitled to levy distress 
for arrears of rent due from him. 

(Para 24) 
- Anno: AIR Manual, (8rd Edn.), P. S. C. 
Courts Act, S. 58, N, 1. i 


(C) Presidency Small Cause Courts Act (14 
of 1882), S. 50 — Defective warrant — Must 
be set aside as a whole. . 


Where the distress warrant was asked for 
to recover an amount of rent for a period 
of about 8% months outside the period ex- 
pressly limited by law, the warrant must bė 
set aside as a whole. (Para 27) 


The warrant stands or falls as a whole, Its 
integrity canrot be. broken up. One cannot, 
in this context, ignore the summary nature 
of distress proceedings and the drastic power 
of a distress warrant and the rigorous conse- 
quences of a seizure and sale involved, A 
distress warrant must, therefore, be construed 


Strictly according to the letter of the law, Any 
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vital defect therein must necessarily vitiate 
the same and render it totally unenforceable. 
te (Para 28) 
(D) Presidency Small: Cause Courts Act (14 
of 1882), S: 58, Third Sch. Form A — Whe- 
ther substitution of “rent” by “compensation” 
in affidavit filed in support of distress warrant 
per se invalidates‘ warrant in question 
iQuaery). 
Anno: AIR Manual, (8rd Edn.), P. S. C. 
Courts Act, S. 53, N. 1. ` 
Cases Referred: Chronological Paras 
AIR 1968 SC 919 l 18, 19 
{1968) S All ER 79 : (1968) 8 WLR 240, 
Abingdon RDC v. O'Gorman -5 
AIR 1963 SC 1459 . 18, 20 
AIR 1941 Bom 286 : 48 Bom LR 546 ^ 4 
1911 AC 641 : 105 LT 450, Keates v. Lewis 
Merthyr Consolidated Collieries Co. Ltd. 9 


V. C. Meghani, for Applicant; D. R. Dha- 
nuka, for Opponents. 


ORDER :— Questions of some significance 
and importance arise for determination. and 
judgment in this petition filed by the original 
defendant Shafique Ahmed challenging the 
order dated Sept, 23, 1977, passed by 
Court of Small Causes at Bombay, on his ap- 
plication for setting aside a distress warrant 
issued to distrain his moveable property at 
the instance of the opponents herein—the ori- 
ginal plaintiffs—Messrs, Jayant Metals Cor- 
poration, a partnership firm. 


2. As per the case ot the plaintiffs, a por- 
tion of an ‘open plot of land of which the 
plaintiffs claim to be lessees from the Trustees 
of the Port of Bombay, was, under an oral 
arrangement, given by the plaintiffs to the 
defendant for storage facilities on payment of 
storage charges/compensation at the rate of 
Rs. 122/- per month. The said licence, also 
. called an arrangement, was revoked by the 
plaintiffs by notice dated Feb. 12, 1977. By 
subsequent notice dated June 23, 1977, the 
plaintiffs called upon the defendant to pay the 
arrears of storage charges, This notice not’ be- 
ing complied with, the plaintiffs moved the 
Court of Small Causes at Bombay on July 12, 
1977, for distress warrant against the move 
able properties of the defendant for recovery 
of Rs. 1,844/-, being the arrears of compensa- 
tion for the period 1-11-1975 to 31-10-1976 
and cbtained a warrant addressed to the Bailiff 
and Appraiser of the Court directing him to 
distrain the moveable property of the defen- 
dant lying on the premises in question for the 
sum of Rs. 1,844/- and costs of the distress, 
according to the provisions of Chap. VIIL of 
the Presidency Small-Cause Courts Act, 1882 
(hereinafter referred to as the Act). Distress 
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was accordingly levied on July 18, 1977, 
against the goods of the defendant lying on 
the premises in question. On July 15, 1977, 
the defendant paid, but under protest, the 
amount of the distress warrant so that the 
goods may be released. Payment was accepted 
accordingly by the Court and the attachment 
was raised. Subsequently, by his application 
(also described as notice) dated July 29, 1977, 
and on grounds more particularly mentioned 
therein in that behalf, the defendant prayed 


` .to the Court-to set aside the distress, dis- 


charge the warrant and order refund of the 
monies paid. The plaintiffs opposed the said 
application. The trial Court hearing the matter 
was pleased, by its order dated Sept. 23, 1977, © 
to dismiss the said application. This petition 
ee the legality and validity of the said 
order. 


3. It was contended by Mr, Meghani, the 
learned Advocate for the defendant, that dis- 
tress proceedings in Chap. VII of the Act can 
be levied only at the instance of a landlord 
against his tenant and only for recovery of 
“rent” strictly so called and not at the instance 
of a- licensor against his licensee, much less 
at the instance of the plaintiffs herein claim- 
ing to recover storage charges or fees from 
the defendant for storage facilities made avail- 
able to the latter under an oral arrangement 
between the parties. According to him the pro- 
visions of Chap. VIII were clear and unambi- 
guous leaving no room for any doubt about 
its application only te a restricted and speci- 
fied class of cases. Mr. Dhanuka, the learn- 
ed Advocate for the plaintiffs, has, on the 
other hand, contended that Chap, VIII con- 
templates wide and comprehensive relation- 
ships and not necessarily one restricted to 
that between landlord and tenant strictly so 
understood. Consequently, the amount re- 
coverable by way of distress can, he contends, 
be not only rent in its narrower sense but pay- 
ment in its wider meaning so as to include 
also storage charges and licence fee, both of 
which would be compensation within the 
meaning of the word “rent” in Chap. VIII of 
the Act. There seems to be no direct autho- 
rity on this question involved nor is there 
any set guideline or strait-jacket formula en- 
abling an instant solution. However, on a con- 
sideration af the scheme of Chap. VIII and 
its origin, object and purpose, conclusion clear- 
ly. emerging therefrom accords more with the 
contention of Mr. Meghani than with that of 
Mr, Dhanuka. ; 7 


-4 While considermg and : adjudicating 
upon these rival contentions and while en- 
deavouring to discover the object and ambit 
of Chap. VIII of the Act, the Court cannot 
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ignore the origin of the remedy of distress 
nor can it remain oblivious of its legislati-e 
history. The Indian Jaw relating to distress 
for arrears of. rent is based upon the Englich 
law in that behalf. It has its origin. in the a2- 
cient English feudal system enforceable wii 
out any legal process. It was originally part 
of the common law and when exercised, tae 
goods remained only as a pledge without any 
power of sale, Though power >£ 
sale was later conferred by  statcte 
in modification of the common law. right, 


distress continued nevertheless to remain 2. .. 


summary remedy with a virtual push-buttan 
feature resulting in instant redress. In Nasim- 
ddin Karim Mohamed v. Umerji Adam amd 
Co., 43 Bom LR 546 : (AIR 1941 Bom 288), 
Wadia J. has characterized its origin as 
“a purely private form of self-help” aad 
Woodfall’s Landlord and Tenant describes it 
as: “one of the most ancient remedies for fe 
recovery of rent.” ` 


5. Though. the ancient self-help methed. 
underwent various statutory transformatiots, 
even this statutorily modified system has ben 
commented upon by Lord Denning, M. R., in 
Abingdon R. D. C. v. O.'Gorman (1968) 3 +11 
ER 79 at p. 82 as: 

“It is very rarely that we iive a case about 
distress for rent. It is an archaic remedy whieh 
has largely fallen into disuse. Very few land- 

. lords have resort to it. 


6. It was, indeed, such an ancient ard 
archaic system that was imported into Inca, 
or to be more accurate, the then Briti:h 
India, some time towards the close f 
the first half of the last century. Prbr 


to 1847, there was, as far as one coud 
see, no right to distress for arrears 
of rent. The said right was, for the first tine, 


conferred in 1847, by Act No. 7 of 1847. THs 
law, however, was originally made applicakle 
only to the town of Calcutta. In 1850 it was 
(by Act No. 9 of 1850) extended to the p=- 
sidency towns of Madras and Bombay, Lat=r, 
in the year 1875, the Governor General vf 
India in Council passed Act No. 1 of 1875 ¢3- 
titled “The Distress Act” repealing the earlisr 
law on the subject and comprehensively gee 
erning and regulating distresses for rent in the 
then presidency towns of Calcutta, Madras 
and Bombay. Some seven years later, in the 
year 1882, the Governor General of India n 
Council enacted the Presidency Small Causas 
Courts Act which came into force on July 1, 
1882. The said 1882° Act was: peetally mn 
enactment. 

“to consolidate and. amend the law relatizg 
to the Courts of Small Causes pre cc n 
the Presidency Towns”. ; 
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7. However, Chap. VIII. of the said Act 
embodied therein almost verbatim et literatim 
the provisions of the aforesaid Distress Act, 
1875, which was consequently repealed, It is 
thus clear that in India the right to distress 
for arrears of rent was at all times a statutory 
tight ‘exercisable in accordance with the 
terms of the statute in question. A successful 
distress, therefore, depended and depends 
upon a proper compliance with the terms and 
conditions of the statute permitting and re- 
gulating the same. Chap. VIII of the Act of 
1882 embodies the prevalent law on the sub- 
ject. It constitutes a self-contained statu- 
tory code and treatise relating to the right 
to distress for arrears of rent. Though much 
water has flown beneath the bridge so far 
as the concepts of landlord, tenant, lease and 
licence are concerned, the system of a distress 
remedy continues to operate with almost the 
same original features and incidents for: the 
last more than a century. Turning to chap. 
VII of the Act, we find, even as of today. 
that, except for minor modifications, the same 
old and ancient distress structure is preserv- 
ed and maintained and continues to remain 
in tact. 


8. It. is further - siguficant to note that 
distress is not defined in any of the statutes 
on the subject, nor is it defined in Chap VIII 
of the Act of 1882. A good indication of its 
meaning is, however, available in 18, Hals- 
bury’s Laws -of England, Fourth Edition, 
where, at page 107, Para 201, it is stated as 
follows: 


“The term ‘distress’ primarily connotes a 
summary remedy by which a person is entitl- 
ed without legal process to take into his’ pos- 
session the personal chattels of another per- 
son, to be held as a pledge to compel the 
performance of a duty, or the satisfaction of 
a debt or demand. By almost universal sanc- 
tion the term ‘distress’ is now used to desig- 
nate both the process of taking, andthe chat- 
tels taken, though originally it applied only 
to the taking.” 


Similar description of distress appears in Wood- 
fall’s Landlord and Tenant, 27th. Edition, 
Volume I. page 336: 


“Tt is the taking, without legal process, 
cattle or goods as a pledge, to compel the 
satisfaction of a demand, the performance of 


a duty, or the redress of an injury the act 
of taking, the thing taken, and’ the remedy 
generally, Having’ been called a distress;” , 

Similar is the concept of distress in Bradby’s 


a“ 
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Law of Distresses as also in Stroud’s Judicial 
Dictionary, Fourth Edition, Vol. 2, page 811. 
9. Considering this orgin and description 
of distress as also its legislative history and 
background, it is, in my opinion, not open to 
give to the relevant words and terms embodi- 
ed in the various sections of Chap, VIII of 
the Act, meaning which these words and 
terms could not have had or possessed in the 
year 1875 when the Distress Act, 1875, was 
passed or in the year 1882 when the present 
Act (embodying in its Chap. VIII the provi- 
sions of the 1875 Act) was enacted and came 
into force. As stated in Maxwell’s Interpreta- 
_ tion of Statutes, Twelfth Edition, at page 85: 
“The words of an Act will generally be 
understood in the sense which they bore when 
it was passed. They are to be construed, it 
has been said, ‘as if we had to read it the 
day after it was passed’........ 
And as noted by Craies on Statute Law, 7th 
Edition, page 126: | ` l 

“In Keates v. Lewis Merthyr Consolidated 
Collieries Co. Ltd., 1911 AC 641 at p. 642, 
Lord Atkinson said: In the construction of a 
statute it is óf course at all times and under 
all circumstances permissible to have regard 
to the state of things existing at the time the 
statute was passed and to the evil which, 
as appears from its provisions, it was design- 
ed to remedy and I think nothing could be 
more unsafe or more misleading than to allow 
oneself to be deterred from putting upon a 
statute the particular construction, which the 
consideration of these things would lead one 
to adopt, by the apprehension of the prejudi- 
cial effect it might have on rights and pri- 
vileges conferred by subsequent legislation 
unthought of at the time the particular‘ statute 

/ was passed.” ch os - 
And reverting to Maxwell at page 47: 

“The Court is to...... read the section 
with a view to finding out what it means, and 
not with a view to extending it to something 
that was not intended” 

There are indeed various different aids and 
keys to the construction of a statute. But the 
object ultimately is to get at the crux of the 
matter viz., the intention of the legislature. 


. 10.. What then was this intention and the 
. position in the year 1875 and in the year 
1882? In 1875 when the Distress Act was 
enacted, there was,.as far as one could see, no 
rent: restriction enactment in force in 
British India, nor was there any Transfer of 
Property Act in force, though some regula- 
tions relating to transfer of property but not 
relevant in this. case appear to be operating 
at that time. In 1882, the present Act (Act 
XV of 1882: 17-8-1882) as also the Transfer 
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of Property Act (Act IV of 1882: 17-2-1882) 
were enacted almost simultaneously and 
brought into force on the same day, July 1, 
1882. But even at that time, there was no 
Tent restriction enactment in existence at all 
nor perhaps any even: under contemplation. 
Consequently, the normal general law of 
landlord and tenant prevailed untrammelled 
by any rent restriction legislation and unhin- 
dered by the subsequent altogether wide, 
liberal and at times even artificial definitions 
of the words “landlord” and “rent”. 


11. “Rent”, no doubt, is a word used in 
a variety. of circumstances in a variety of 
statutes. Different statutory rules reflect differ- 
ent interpretations thereof. These inter- 
pretations fluctuate with the respective inten- 
tions of the written statutes. Intention not 
being one and uniform, the meaning also can- 
not be so. The word “rent”, more parhaps than 
any other word or expression, has in recent 
times been in a state of flux. It has become a 
word of complex legal alchemy, It is not a 
mathematical term nor is it a scientific expres- 
sion easily lending itself to a fixed,’ precise 
and certain meaning. However, in the context 
of the entire scheme of Chap. VIII of the Act 
and having due regard to its origin and ob- 
ject and in the absence of any positive indica- 
tion therein to per se warrant a liberal and 
wider meaning of the word “rent”, the said 
word should receive only its plain, ordinary, | 
normal, primary and natural meaning. When 
such meaning is clear, necessity. cannot arise 
to see how the same word is used and con- 
sidered elsewhere under different circumstan- 
ces in recent enactments. Indeed, in such a 
situation, the Court would have to guard 
against a large variety of interpretations of 
the said word as used in a variety of laws 
under a variety of situations. So far as Chap. 
VIII is concerned, equitable extension of the 
plain and ordinary meaning of the said word 
is not possidle. Indeed, it is best left undis- 
turbed in its original setting and form, To 
give wider meaning thereto would- amount 
virtually to legislation by the Court. It would, 
in this behalf, be also relevant to. note that 
when two alternative constructions are set 
forth: liar ee 

oe uane that alternative is to be chosen 
which will be ‘consistent with the smooth 
working of the system which the statute pur- 
ports to be regulating; and that alternative 
is to. be rejected which will introduce uncer 
tainty, friction or confusion into the working 
of the system”. (Maxwell’s Interpretation 
of Statutes, Twelfth Edition; page 45). 

. 12. ‘Bearing, therefore, this entire posi- 
tion in mind and having regard to the state 
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of things and the language of the times when 
the law was passed in 1875/1882 and putt- 
ing oneself in the world of legal concepts and 
terminology of those times, it is clear that 
the word “rent” in the different provisions of 
Chapter VIII including Ss. 50, 58, 57, 58 and 
60 as also in Forms A and C in the Third 
Schedule to the Act can only mean rent strict- 
ly so called, i. e. rent in its limited or nar- 
rower sense, rent which is payable by a tenant 
to his landlord for property demised by the 
Jandlord to the tenant. The word “rent in 
Chapter VIII of the Act means rent in its pri- 
mary sense, rent due under a lease either in 
contract a demise or in law a lease. This is 
the emerging construction and interpretation 
on application of the principle of contempo- 
ranea expositio to find out how the law was 
understood when passed and what was its 
meaning when enacted. This interpretation is 
further strengthened by the words “charge- 
able with the rent” in S. 58 because, gene- 
tally speaking, of the different categories of 
payments to be made, rent alone (as distin- 
guished from compensation or licence fee) car 
more appropriately be said to be “chargeable’ 
on a property. Similarly, the words “any per- 
son claiming to be entitled to arrears of rent” 
in S. 58 (1) of the Act would in the contex- 
mean the landlord. It is only the landlorc 
who becomes entitled to rent and its arrears 
This is further corroborated by the provi- 
sions of S, 67 of the Act, under which the 
Registrar is enjoined to keep account inter 
alia of “...... all sums realised by sale o2 
the property distrained and paid over to pa 
lords...... . Again, the word “debtor” 

S. 59 onwards of the Act would also in the 
context, mean the tenant in question because 
it is only from a tenant that rent can be due 
arid can be claimed and rent in arrears be- 
comes a debt and one liable to pay the same 
would be a debtor. 


18 The narrow construction of the word 
“rent” is also in consonance with the verr 
nature of the proceedings under Chap. VI 
It is a summary remedy and, indeed, a dras 
tic measure. At the very inception, evea 
the initial order to levy distress is ex parte 
passed behind the back of the very persom 
vitally affected thereby, Distress, therefore, 
is, indeed, a serious matter and even whera 
it is later established to be illegal inviting 
conviction and penalty, vide Sec. 68 of ths 
Act, the damage, in the meanwhile, resulting 
to the goods and reputation of the party im 
question, in commercial cities can be extensiva 
and, in a given case, even irreparable. Rele 
vant to note is also.the circumstance that thers 
is no appeal provided in the matter. Prove 
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sions relating to distress could not, in the cir- 

cumstances, have been intended to operate 

over a wide spectrum of relationship over and 

beyond the strict confines of the relationship of 

landlord and tenant. Distress proceedings can- 

not, therefore, be permitted in cases where the 

relationship between the parties is not that of 

landlord and tenant and where the arrears be- 

coming due are not arrears of rent strictly so 

understood. Distress can be levied only upon; 
a strict compliance with its pre-requisites, It 

cannot be based upon an ambiguity putting 

the other side in great jeopardy on the basis 

of such ambiguity. Such a distress would be 

illegal at its very threshold resulting in a 

trespass ab initio on the premises in question 

as also in relation to the goods in question 

sought to be distrained. 


14. Such, therefore, being the nature and 
character of the distress proceedings, the con- 
tention that the word “rent” in Chap. VIII 
should, even in the context of a distress pro- 
ceeding beinterpreted widely and liberally 
cannot be accepted. So also the con- 
tention that the word “rent” has been 
judicially construed also in a wider sense, 
though otherwise correct, cannot apply 
to a matter relating to distress proceed- 
ings as of the instant nature, In fact, the 
plaintiff-firm itself does not accept any rela- 
tionship of landlord and tenant between the 
parties viz. the plaintiffs and the defendant . 
either by way of any contract accordingly or 
even by virtue of operation of any law. The 
positive contention of. Mr. Dhanuka, on tlie 
contrary, is that the Rent Act has no applica- 
tion to the premises in question, nor does it 
apply to govern or regulate the relationship 
between the parties. Nor does Mr, Dhanuka 
admit the application to this case of the pro- 
visions of Chapter V (regarding leases) of the 
Transfer of Property Act. The stand of the 
plaintiffs all along has been and is a denial 
of any relationship of landlord and tenant 
as also a denial of any lease either in con- 
tract or in law between the parties and an 
emphatie denial of any consideration payable 
being rent strictly so called. 


15. Indeed, even in the very application 
dated July 12, 1977, for distress warrant, the 
plaintiffs have struck off the word “rent” and 
in lieu thereof mentioned “compensation” and 
in the very affidavit . solemnly affirmed by 
plaintiffs’ partner P. Jayant Shetty in support 
of the said -application, the printed word 
“rent” is struck off and substituted by the 
word “compensation”. When contention is 
that the word “rent” includes compensation, 
where was then the need to | deliberately 
strike off rent in both these, important: docu- 
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ments aforesaid which had set into motion the 
distress proceedings in question and positively 
substitute the same by the word “compensa- 


tion”. Such being the position and having it- . 


self more than once distinguished rent from 
compensation, with what. strength can the 
plaintiffs contend that what was sought to be 
recovered was nevertheless rent and not com- 
pensation? A litigant cannot be permitted to 
approbate and reprobate and take advantage 
by adopting shifting positions to somehow or 
the other overtake his rival, The plaintiffs can- 
not, therefore, be permitted by way of disttess 
to recover storage charges orally contending 
the same to be rent in a faint attempt to con- 
form to the requisites of a distress 
proceeding while at the same time refus- 
ing to acknowledge any, relationship whatever 
of landlord and tenant between the parties 
and also refusing to acknowledge payment of 
consideration being rent strictly so called. If 
the relationship set up and set forth by the 
plaintiff-firm itself vis-a-vis the defendant 
is not that of landlord and tenant, then the 
storage charges, fee or compensation payable 
by the defendant to the plaintiffs under an 
“arrangement so called can, by no stretch 
of imagination, be termed “rent” strictly so 
contemplated by law. 


' 18. Mr. Dhanuka referted to ‘Chap. VII 
(as in force in the State of Maharashtra) of 


the Act, particularly Section 41 therein, and - 


` contended that since it provides (where certain 
enactments including the Rent Act have no ap- 
plication) for recovery of possession of any 
immovable property by way of ‘suit or pro- 
ceedings not only between a landlord and his 
tenant but also between a. licensor and his 
licensee as also for recovery of rent or licence 
fee or charges, the ‘provisions of Chap. VIII 
of the Act would also apply to proceedings for 
distress not only by a landlord against his 
tenant for recovery of rent but also by a 
licensor against 
licence fee or charges. I am unable to accept 
this contention. Having. already noted earlier 
the origin and the legislative history of Chap: 
VII, conclusion must follow that Chap, VIII 
has’ nothing ‘to do with Chap, VII. The law 
contained in Chap. VHI was in substance en- 
acted and was“in’ operation since 1847 thus 
long prior to the enactment of Chap. VII in 
1882. The ‘provisions of Chap, VIIE do “not 
. flow from those of Chap. VII.” There™is no 
- Gnter-connection between the two. Nor is one 
dependant upon the other. Each of these 
two chapters is ‘independent of the. other. ‘It 
ig a mere coincidence that, notwithstanding 
absence of any link between these two chap- 
ters, the one is-placed after the ‘other and the 


his licensee for recovery of - 
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two form part of the same main enactment 
viz., the Presidency Small Clause Courts Act. 


17. Furthermore and even if one were 
to take the.aid of Chap. VII (as in force in the 
State of Maharashtra) to interpret the provision, 
in Chap. VIII, it would be seen that the very; 
scheme of the said Chap. VII supports more 
the contention of Mr. Meghani for the defen- 
dant rather than that of Mr. Dhanuka for the 
plaintiff. The very S. 41 (on which Mr. Dha- 
nuka laid much emphasis) by reference to 
them separately preserves and maintains the 
well-recognised distinction between landlord 
and tenant on the one hand and licensor and 


‘licensee on the other as also between rent on 


the one kand and licence fee or charges on 
the other. This distinction through use of 
different words is not a mere exercise in tàu- 
tology. Nor is this distinction mere formal 
or verbal, but it is, in the eye of law, real 
and substantial. If the aforesaid different 
expressions had only one and single meaning, 
where was then the need to use them all to- 
gether? Such user would indeed then be 
superfluous. Such superfluity, however, can- 


not be attributed to the legislature; Legisla- 
ture being an ideal body, makes no mistakes 


nor does it engage itself in superfluities. Re- 
asonable inference, therefore, would be that 
when the legislature itself has used different 
words and expressions and specifically linked 
them respectively with different concepts 
and relationships, the object and intention 
is to maintain in tact the real, legal and vital 
distinction ‘involved therein and reflected 
theréby. And what is equally pertinent is the 
fact- that though Chapter VII has under- 
goné a number of significant changes 
since’ originally. ‘enacted and has, so 
far as this State is concerned, been 
substituted by new Chap. VII by Maharash- 
tra Act No. 19 of 1976. Chap. VIII has (even 
in Maharashtra), except for certain minor 
changes, remained much the same since its 
inception in 1882. This also shows that the 
scheme and object of the two chapters is 
altogether different and distinguishable. One 
does not have any effect on the other, Each 
stands on its own and each constitutes in its 
own sphere and field a self-contained code. 
The aforesaid contention of the learned Ad- 
vocate Mr. Dhanuka, based on Chap. VII of 
the Act, therefore, fails and is rejected. 


18. - On behalf. of the plaintiffs, reliance is 
placed by Mr. Dhanuka on the ruling of the 
Supreme Court in Ramamurty Subudhi v: 
Gopinath, AIR 1968 SC 919, ‘wherein, at 
p. 922 (para 11), a passage from an earlier 


ruling of the Supreme Court in State of Pun- 


~ 
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jab v, British India Corporation Ltd. AIR 
1963 SC 1459, is quoted as: follows: 

“In its wider sense rent means any pay- 
ment made for the use of land-or buildings 
and thus includes the payment by a licénsee 
in respect of the use and occupation of any 
land or building. In its narrower sense it 
means payment made by tenant to landlord 
for property demised to him.” 

It is difficult to appreciate how this helps the 
plaintiffs. On the contrary, when once it is 
found that the word “rent” in Chap. VIII is 
used in its narrower sense as distinguished 
from its wider meaning, the aforesaid ruling 
supports the defendant’s contention that the 
word “rent” in Chap. VIH means not any 
licence fee or charges as contended by the 
plaintiff but “payment made by tenant tc 
landlord for property demised to him” as 


“held by the Supreme Court. 


19. It is, in this context, also further re- 
levant to note that in AIR 1968 SC 919, the 


question related to the true construction not - 
of any statute but of a consent decree whick 


contained the word “rent”. And the Supreme 
Court held that notwithstanding the use of the 
said word “rent” in the consent decree, whaz 
was intended was payment by a licensee anc 
the consent decree did not create any fresk. 
tenancy. The said case, therefore, was on this 
ground also clearly distinguishable and can 
have no application to the present case. 

20. In AIR 1968 SC 1459, the question 
arose in the context of the said word “rent” 
being used in a taxing provision viz, R. 18 
of the Punjab Urban Immoveable Propertr 
Tax Rules (1941) and the Court, on a review 
of the position involved therein, held thus im 
Para. (17) of its judgment: 

“Our conclusion therefore is that the word 
“rent” in Cl. (ii) of R. 18 (4) means paymen: 
to a landlord by a tenant for the demised pro- 
perty and does not include payments made b” 
licensees.” 
and in the next para. (18) the Court observed 
as follows: 


“In coming to this conclusion we havs 


not overlooked the fact that there is scops 
for an argument that in Cls. (d) and (e) of 
Section 4 of the Act as they stand after the 
amendments in 1954 and 1957, respectively, 
the word “rent” has been used in the wider 
sense. Assuming that this is so, such use of 
the word in 1954 and 1957 cannot be takem 
into account for the purpose of interpretatior, 
as the Rule under consideration was framed 
long before these dates.” : 

If while construing the word “rent” an a 
1941 rule, the Supreme Court excluded from 
consideration its: subsequent wider meaning 
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by the same law by its amendments of 1954 
and 1957, it is not possible, indeed all the 
more difficult, for this Court to construe the 
word “rent” in an 1882 enactment by reter- 
ence to the subsequent expanded meaning 
of the said word as used in altogether differ- 
ent other laws. 

21. Mr. Meghani, the learned ~ Advocate 
for the defendant, next contended that distress 
can be levied only so long as contractual re- 
lationship of landlord and tenant or licensor 
and licensee (assuming it can be levied by a 
licensor against his licensee) subsists. The 
right to distress comes to an end with the 
cessor of contractual relationship. Mr. Dha- 
nuka, while conceding that distress cannot bé 
levied for recovery of rent due for the period 
after termination of contractual relationship 
contends, however, that it can be levied even 
after termination of. contractual relationship 
but for recovery of rent due for the period 
before the said termination. He seeks support 
for his contention from the use of the words 
“any person...... ” in S. 53 of the Act which 
expression, according to bim, indicates that 
any person can levy distress irrespective of 
whether he is landlord or licen- 
sor and irrespective of whether the tenancy 
or licence is subsisting or not subsisting, ter- 


` minated or not terminated. 


22 Here again, I am unable to accept th 
contention of Mr. Dhanuka. The aforesai 
relationship between the parties must subsis 
not only at the time when rent falls in ar- 
rears and becomes due but also at the time 
when distress is sought to be levied even 
though it be for the period prior to the termi- 
nation of the said relationship. Just as the 
right to levy distress can arise only when con- 
tractual relationship springs into existence,- it 
subsists only so long as that relationship sub- 
sists and becomes extinct when the relation: 
ship stands terminated. It is basically a per- 
sonal right, The very act of termination, ex- 
tinguishes the right to distrain. Distress can 
not be levied thereafter by one refusing to 
cept and acknowledge a - subsisting cottrac- 
tual relationship and when, in the eyes of the 
landlord, the person against whose goods i 














tress is sought to be levied, is either a tres- 
passer simpliciter or a protected trespass 
or a statutory tenant as sometimes called. 


2% Implicit in the right to distress for ar- 
rears of rent is a subsisting contract between 
the parties, under which contract the party 
concerned is bound to pay but has failed to 
pay the rent in question thus attracting the 
weapon.of a distress warrant for its summary 
recovery. Once it is found that “rent” in Sec- 
tion 53 of the Act has to be construed in its 
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-narrower sense, it is also clear that arrears of - 


such rent is a sine qua non for a valid dis- 
tress. That being so, what is due to a landlord 
from his tenant after termination of the con- 
tract of tenancy is not rent so construed but 
only either damages or compensation or 
mesne profits depending upon the facts and 
circumstances of each case. As laid down in 
13,  Halsbury’s Laws, Fourth Edition, 
page 141, paragraph 267: 


“Except in the cases already cited (not ap- 
plicable to the present petition), a landlord is 
not entitled to distrain after the expiration of 
the term of tenancy, even though the tenant 
continues in occupation after notice to .quit 
has expired.” 

I, therefore, hold that the plaintiffs herein 
having terminated the contract by notice 
dated Feb, 12, 1977, it was no longer open to 
the plaintiffs to thereafter ‘seek to levy dis- 
tress against the goods of the defendant Ly 
application made five months later on July 12, 


1977. The impugned order is, on this ground. ` 


also, therefore, liable to be set aside. 


24 A tenant holding over would, how- 
ever, stand on a different footing altogether. 
In such a case, though the tenancy is termi- 
nated, the tenant nevertheless continues m 
possession with the approval and consent of 
his landlord resulting in a renewal on the 


same terms and conditions of the very tenancy . 


in question. Needless to add that a tenant 
holding over is a concept different and dis- 
tinguishable from the concept of a mere statu- 
tory tenant continuing in possession not with 
the approval and consent as such of his land- 
Jord but because of the protection granted by 
the statute. It is common knowledge that in 
areas where Rent Restriction Acts are in 
force, the continuation of a tenant in posses- 
sion after termination of contractual tenancy is, 
generally speaking, referable more to the pro- 
tection of the rent statute in question than to 
any approval or conseat of the landlord, In 
such cases, the presumption or inference 
would be more in favour of one being a statu- 


tory tenant rather than a tenant holding over. - 


But yet one cannot exclude the possibility. cf 
there being tenant or tenants holding over. 
And in so far as a tenant holding over is con- 
cerned, his landlord would, in my view, be 
entitled to levy distress for arrears of rert 
due from such a tenant. 


25. Mr. Meghani also further contended 
that the impugned distress warrant was bad 
also for the reason that it seeks to recove 
more than the amount recoverable under the 
law. Mr. Dhanuka objected to this contention 
being raised for the first time at the stage cf 


‘A. I. R. 
arguments. This objection is countered by Mr. 
Meghani by relying upon the revision peti- 
tion ground No, 2 viz, > 

“The learned Judge...:..has exercised 
jurisdiction which was not vested in him.” 


and ground No. 8 viz.: 


“The learned Judge... .has failed to take 
into account the. absence of pre-requisite as 
required by law before distress can be issued.” 
Mr, Meghani, therefore, submitted that his 
aforesaid contention was more than amply 
covered by the said two grounds, Now, with- 
out going into the question whether the said 
grounds can or cannot be said to cover the 
said contention, I am inclined to permit the 
same to be raised because I find that it 
emerges in a clear-cut manner from the un- 
disputed facts on record and also because it 
goes to the root of the matter affecting the 
jurisdiction of the Court issuing the distress 
warrant. 


26. Under Section 30 of the Act, distress 
cannot be levied in respect of “any rent which 
has been due for more than twelve months 
before the application” in that behalf. The 
application in this case is made on July 12, 
1977. Distress therefore, could not be levied 
for more than 12 months prior to the said. 
date. In other words, it could not be levied 
for the period prior to July 12, 1976. But 
when we turn to the application for distress, 
we find that distress is asked for to recover 
amount for the period from Nov., 1, 1975, i. e., 
as much as nearly 8% months outside the 
period expressly limited by law. And what is 
enigmatic is that the Court has even then 
issued the distress warrant accordingly. In- 
deed, Mr. Dhanuka had to concede that the 
plaintiff's application for distress as also the 
distress warrant was for a period of about 8% 
months outside the period expressly limited 
by law. 


27. Question then is what is the effect- of 
such a warrant? Can it nevertheless be sus- 
tained as a whole? Or can it be partly sustain- 
ed and partly quashed? Or must it be in- 
validated as a whole? To my mind, the only 
answer can be that such a defective warrant 
must be set aside as a whole. Under S. 54 of 
the Act, the contents of the warrant have to 
be in Form B contained in Sch. [iI to 
the Act.: The said form of the warrant does 
not mentior any period as such (presumably 
because the said period is already laid down 
in S. 50), but it is expressly stated to be for a 
fixed and specified amount. The warrant in 
the present case - directs the Bailiff and the 
Appraiser to distrain the moveable property 
of the defendant on the premises in .question 
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for the sum of Rs. 1,844/- and the costs of 
the distress. Out of this amount of Rs. 1, 844/-. 
as much as about Rs. 940/- is for a period of 
nearly 8% months which falls outside the 


period expressly limited by law. Thus, more. 


than two-third of the amount of the distress 
warrant was not legally recoverable and was 
expressly barred by S. 50 of the Act. And yet, 
if the defendant has to avoid and save zhe 
distress on his moveable property even by vir- 
tue of such a patently illegal warrant, he has 
no option but to pay the said warrant amount 
of Rs. 1,344/- in its entirety and without ny 
demur because the Bailiff cannot go behnd 
the warrant and the amount stated therein 
and there is no ‘provision in the Act to split 
up such a defective warrant. Nothing but ac- 
tual payment can save the situation. 


28. Circumstances, therefore, show that 

ə warrant stands or falls as a whole. Its in- 
tegrity cannot be broken up and if sought to 
be so broken, it must disintegrate as a whole. 
One cannot, in this context, ignore the sum- 
mary nature of distress proceedings and -he 
drastic power'of a distress warrant and -he 
rigorous consequences of a seizure and sale 
involved. A distress warrant in such a pro- 
ceeding must, therefore, be construed strictly 
according to the letter of the law. Any v-tal 
defect therein must necessarily vitiate the same 
and render it totally unenforceable. There was, 
therefore, at the ‘very inception, no jucis- 
diction to issue such a warrant nor any autho- 
rity of law to enforce it as it stood. It was 
void ab initio. 

29. Mr. Meghani also raised two further 
contentions for setting aside the distress pro- 
ceedings viz: 

(1) The affidavit filed by the plaintiffs in 
support of the application for distress war 
rant was not as per Form A in Sch. III 
to the Act as required by Section 58 (2) of the 
Act, inasmuch as the word “rent” was streek 
of and in its place was mentioned “compen- 
sation”, 

(2) The defendant. was not supplied w-th 
the inventory and notice as per Form C in the 
Third Schedule to the Act. 


` $0. So far as the latter contention is ccn- 
cerned, I cannot permit Mr. Meghani to ra-se 
such a factual contention for the first time in 
revision. There is also nothing on the recard 
as it stands to show that the defendant was 
not supplied with the inventory and notice as 
per the said Form C. The said contention is, 
therefore, rejected. 

31. So far as the first contention is ` con- 
cerned, it is factually ` correct that in' their 
affidavit .(purported to be in Form A in 
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Sch. IIL to the Act) in support of the appli- 
cation for distress warrant, the plaintiffs have 
struck off the word “rent” and in its place 
mentioned “compensation”. In the earlier 
part of the judgment, I have, thought in a dif- 
ferent context, already referred to this aspect. 
Now, Form A is undoubtedly a part of 
Sch. ITI to the Act and, in law, a schedule 
is as much a part of the enactment in ques- 
tion as are its other provisions and sections. 
Prima facie, therefore, the prescribed form 
cannot be deviated from nor can the vital 
words therein be altered or substituted. How- 
ever, since I am upholding the other and 
more substantial contentions of the learned 
Advocate and allowing this petition, it is, in 
my view, not necessary in this case to further 
go into this question and decide whether 
substitution of “rent” by “compensation” per 
se invalidates the warrant in question. 
Though this question also is an arguable one, 
its decision is not necessary for the disposal 
of this petition. The said question is, there- 
fore, left open. 


82. In the result, this petition succeeds. 
The order dated Sept. 28, 1977, passed by 
the trial Court in Distress Warrant No. 236 of 
1977 is set aside. the defendant's application 
challenging the said distress proceedings: is 
allowed and the distress proceedings includ- 
ing the distress warrant in question are here- 
by quashed. The amount with costs deposited 
under protest by the defendant in compliance 
with the distress warrant and lying in the trial 
Court be forthwith refunded to him uncondi- 
tionally. 

33. Rule absolute. In the circumstances of 
the case, the parties will bear their own res- 
pective costs of this petition. 





Petition allowed. 
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MRS. SUJATA V, MANOHAR, J. 

M/s. Hargovind Dharamsey & Co. a Firm 
and others, Insolvents v. M/s. Ruby & Co, a 
Firm, Petitioning Creditors. 

Insolvency No, 65 of 1975, D/- 21-7-1978. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), S. 15 (1) 
Proviso — Notification D/- 24-9-1948 — 
Statutory tenancy in business premises — It is 
covered by notification and is transferable. 


A, statutory tenancy in business premises is 
transferable under the notification of 24th 
Sept. 1948 issued under the proviso to Sec- 
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ton 15 (1) of the Bombay Rent Act. When” 
ever it is possible for the Official Assignee to 
tansfer such a tenancy incidental to. the sale 
of business as a going concern together with 
s:ock-in-trade and goodwill, it would vest in 
the Official Assignee for the benefit of the 
creditors of the insolvent. AIR 1965 SC 414 
Mot followed in view of AIR 1976 SC 2229; 
ŁIR 1978 Delhi 92 Disting, / 

(Para 12) 


Tf tenancies of such business premises are 
teld to be not covered by the notification of 
€4th Sept. 1948, grave injustice would be 
caused to the creditors of an insolvent in 2 
commercial city like Bombay. The tenancy 
rights in business premises are extremely 
valuable. A different interpretation of the pro- 
viso to S. 15 (1) would enable a dishonest in- 
solvent to collude with the landlord by asking 
kim to send a simple notice of termination of 
tenancy of the insolvent in such business pre- 
mises, Hence such an interpretation should 
We avoided. (Para 15) 


(B) Presidency Towns Insolvency Act (@ 


ef 1909), S. 17 — Leave of Court — Suit in 


‘ ejectment against insolvent and/or official as- 
signee — Granting of leave is nota mere 
question of formality. 


To accept the argument that in all matters 
where the landlord proposes to file a suit in 
ejectment against the insolvent and/or the 
Official Assignee, obtaining of leave by him is 
merely a formality and the Court cannot exe- 
mine the merits of the case even prima facie 
in order to decide whether leave should be 
‘zranted or refused would mean that in every 
single such case the Insolvency Court would 
3e bound to give leave to the landlord. This 
-s not the correct interpretation of the provi 
sions of S. 17. Granting of leave is a matter 
af discretion of the Court. If this discretion 
is to ba properly exercised, the Court can cer 
tainly examine the case in order to see whe- 
ther at least a prima facie case is made out on 
merits for granting leave, (Para 19) 


Anno: AIR Manual, (8rd Edn.) P. T. I. Act, 


3.17, N. 5. 

Cases Referred: Chronological Paras 
AIR 1978 SC 955 1 
AIR 1978 Delhi 92 il 


AIR 1976 SC 2229 


7, 8, 10, 14 
AIR 1972 SC 2526 Š 


{1969) 71 Bom LR 809 18 
AIR 1965 SC 414 7, 8, 1G 11, 14 
AIR 1968 Bom 238 : 65 Bom LR 420 16 


M. O. Chinoy. i/b Manu Hormusji and Co. 
for the Official Assignee; A. N. Desai with 
R. S. Daruwalla i/b. M/s. Mulla and Mulla 
aud Craigie Blunt and Carce for Hiraji 


I 


Å L RB. 


Govindji Landlords; G. J. Desai i/b, M/s. Shah 
and Sanghvi tor Acme Mirror Works; N. V. 
Adhia for Insolvents; K. P. Khambatta for 
Intending Purchaser M/s. Ahmed Omer i/b. 
M/s, Manila] Kher and Ambalal; Mr..Ghelani 
of M/s. Romer Dadachandji and Shethna for 
M/s. Hira Mistan intending Purchaser; R. S. 
Daruwalla for the M/s. Hirji Govindji and Co 
Landlord (181-78); -Muchala for A, A. Patha- 
ria the Landlords; J. S. Balchandani Creditor 


in Person.- 


ORDER :— The present report of the 
Official Assignee dated 24th January 1977 is 
in respect of the sale of right, title and inte- 
rest of ths insolvents in the business known as 
M/s. Hargovind Dharamsey & Co. situate at 
844, New Nagpada Road, Bombay-8 as a 
going concern together with stock-in-trade, 
goodwill and benefit of tenancy rights. On 
2-7-1975 an order of adjudication was made 
against the frm M/s. Hargovind Dharamsey 
& Co, and its partners. As a result all the 
estate and effects of the insolvents have be- 
come vested in the Official Assignee. 


2. On the date when the order of adjudica- 
tion was made the debtors were contractual 
tenants of the business premises in question, 
Earlier on 12th April 1962 the landlord had 
given a notice to quit to the debtors and had 
filed a suit in the Court of Small Causes at 
Bombay for ejecting them. Admittedly, how: 
ever, the suit was compromised. Under the 
consent terms the debtors had continued as 
contractual tenants of the suit premises right 
till the date of their adjudication, Therefore, 
what vested in the Official Assignee was the 
contractual tenancy in respect of the shop 
premises. 

& After the order of adjudication the land- 
lord served three notices all dated 24th Sep- 
tember 1975 on the Official Assignee asking 
him to pay the arrears of rent and terminating 
his tenancy. The three notices pertain to the 
three premises where business was carried on 
by the insolvents prior to the order of ad- 
judication viz. shop premises at 344, New 
Nagpada Road, Bombay-8 shop premises at 
846, New Nagpada Road, (together constitut- 
ing the shop) and a godown adjoining these 
premises. On receipt of these notices terminat- 
ing his tenancy, the Official Assignee made a 
report to the Insolvency Court dated llth 
Nov. 1975 asking for directions. The notice 
of hearing of this report was given to the parties 
concerned including the landlord. The land- 
lord however, chose not to appear before the 
Court. On 18th November 1975 the learned 
Insolvency Judge passed the following order: 

“P. C.: Notice terminating tenancy. dated 
24th September 1975 not binding on Official 
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sell the business as a running concern with 
benefit of the tenancy rights.” 


Thereafter on Srd April 1976 the landbrd 
made an application asking for leave under 
Sec. 17 of the Presidency Towns Insolveacy 
Act to file a proposed suit for ejectrent 
against the insolvents firm and the Official As- 
signee. The application came up for hearing 
on several occasions before the Insolvency 
Court and was adjourned from time to time. 


The landlord submitted to the Court a draft . 


of the plaint of the proposed suit. It may be 
noted that the landlord himself offered on 
various occasions during the pendency of this 
application to purchase the premises and the 
matter was adjourned from time to time for 
this purpose. Ultimately the landlord made 
an offer of Rs. 26,046/- for these premises. 
On 6th September 1976 this application for 
leave under Sec. 17 was withdrawn by the 
landlord with liberty to file a fresh application 


if so advised. Thereafter on 9th November, ` 


1976 the landlord again made an application 
for leave under Sec. 17 of the Presideacy 
Towns Insolvency Act for filing the propcsed 
suit for ejectment against the insolvents-firm 
‘and the Official Assignee, In the affidavit 
dated 9th November, 1976 the landlords have 
stated that they “were granted leave to file a 
fresh application upon the same causes of Ac 
tion if they were so advised. Accordingly the 
applicants are preferring the present applica- 
tion.” 


4, Mr. Darawala, who appears for the land- 
lords, also stated that the suit proposed to ba 
filed by the landlord was substantially in 
terms of the draft which was earlier submitted 
by them to the Court. This application is also 
before me for consideration along with the re- 
‘port of the Official Assignee. 


5. On the report the Official Assignee seeks 
directions regarding the sale of the above 
business as a going concern together with ten- 
ancy rights, stock-in-trade and goodwill in view 
of the fact that the tenancy of the Official As- 
signee has been terminated by the landlord by 
their notice dated 24th September, 1975, As 
far as this aspect of the report is concerned, 
an order has already been passed by the In- 
solvency Court on 18th November, 1975 as 
referred to earlier, under which it has ben 
held that the notice terminating the tenancy 
dated 24th September, 1975 is not binding on 
the Official Assignee. If this is so, then, there 
can be no doubt that such contractual tenascy 
can be sold together with stock-in-trade end 
goodwill when the entire business is sold as a 
going concern and in fact such a direction =o1 


Hargovind Dharamsey & ‘Jo. v. Rubby & Co. 
_Assisgnee. Official Assignee is permitted to | 
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sale has already been given by the Insolvency 
Court. . 8, E 

6 The landlord, however, has argued that 
the tenancy of the insolvents and/or the Off- 
cial Assignee has been terminated by his 
notice dated 24th September, 1975. The only 
right that the tenant now possesses is a per- 
sonal right of occupation as a statutory tenant 
under the Bombay Rents, Hotel and Lodging 
House Rates Control Act (hereinafter called 
the “Rent Act”). Such a statutory tenancy of 
business premises cannot be sold under the 
notification dated 24-9-1948 issued under the 
proviso to Sec. 15 (1) of the Rent Act, 


7. In (Anand Nivas Pvt. Ltd. v. Anandji 
Kalyanji Pedhi) AIR 1965 SC 414, the Sup- 
reme Court considered the provisions of the 
Bombay Rent Act including Sec. 15. Accord- 
ing to the learned Judges, as a statutory 
tenant had only a personal right of occupation, 
he could not transfer his rights as a statutory 
tenant anyway, There was therefore no need 
to expressly prohibit such transfers, They 
therefore, held that Sec. 15 which inter alia 
prohibits, transfers and assignment of tenan- 
cies, applies only to contractual tenancies and 
not to statutory tenancies. The notification 
under ‘the proviso to Sec. 15 (1) would also, 
therefore, apply to only contractual tenancies 
of business premises. This reasoning of the 
Supreme Court has however, been expressly 
disapproved by the Supreme Court itself in a 
later decision in the case of Damadilal v. 
Parashram, AIR 1976 SC 2229. The Supreme 
Court in this case disagreed with the assump- 
tion that a statutory tenant had only. a per- 
sonal right of occupation, It said that a statu- 
tory tenant was a creation of statute. In order 
to ascertain his legal rights it was therefore, — 
necessary to examine ` the provisions of the 
law which created him. Under the M. P. Ac 
commodation Control Act, 1961, which was 
under consideration . before the Supreme 
Court even a statutory tenant was held to 
have a transmittable interest in property. 


8. it is relevant to examme the reasons 
which prompted the Supreme Court to come 
to the conclusion that a statutory tenant has 
something more than a persénal right of oc- 
cupation in the premises of which he is such 
a tenant. As mentioned earlier the Supreme 
Court was considering the M, P. Accommoda- 
tion Control Act. In Sec. 2 (i) of the M. P. 
Accommodation Control Act a tenant is de- 
fined to mean, inter alia, any “person continu- 
ing in possession after the termination of his 
tenancy... but shall not include any person 
against whom any order or decree for evic 
tion has been made”. Construing this defini- 
tion the Supreme Court held that a person 
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eontinuing in possession after the determina- 
tion of his tenancy, who is generally known as 
a statutory tenant, is put on a par with the 
persons whose contractual tenancy still sub- 
sists. The incidents of such a tenancy and a 
contractual tenancy must therefore, be the 
same unless any provision of the Act conveyed 
& contrary intention, They then referred to 
Sec. 14 of the M. P. Accommodation Control 
Act, which says, “(1) No tenant shall without 
the previous consent in writing of the land- 
lord, (a) sublet the whole or any part of the 
accommodation held by him as tenant or (b) 
transfer or assign his rights in the tenancy or 
mm any part thereof’, The Court held that 
there is nothing to suggest that this section 
does not apply to all tenants.as defined in 
3ec. 2 (i). Reading both these sections toge- 
cher they came to the conclusion that a statu- 
cory tenant also has an interest in the premises 
2ccupied by him, They in terms referred to 
zhe earlier decision of ths Supreme Court in 
ATR 1965 SC 414 Anand Nivas Private Ltd. v. 
Anandji Kalyanji’s Pedhi and to this aspect of 
ts reasoning in particular. They distinguished 
this case by saying that “Both these cases, 
‘Anand Nivas’ AIR 1965 SC 414 and Jagdish 
Chander Chatterjee v. S. K. Tandon, AIR 1972 
5C 2526, proceed on the basis that a tenant 
whose tenancy has been terminated, described 
as a statutory tenant, has no estate or interest 
In the premises but only a personal right to 
zemain in occupation. It would seem as if 
there is a distinct category of tenants called 
statutory tenants having separate and fixed in- 
sidents of tenancy. The term ‘Statutory ten- 
ancy’ is borrowed from the English Rent Acts. 
This may be a convenient expression for re- 
ferring to a tenant whose tenancy. has been 
terminated and who would be liable to be 
evicted but for the protecting statute, but 
courts in this country have sometimes bor- 
towed along with the expression certain no 
tions regarding such tenancy from the deci- 
sions of the English courts.’ In our opinion 
it has to be ascertained how far these notions 
are reconciliable with the provisions of the 
statute under consideration in any parti 
case”, The judgment goes on to say that under 
the M. P. Accommodation ‘Control Act and 
other similar Acts a statutory tenant has an in- 
terest in property and not merely a personal 
right to retain possession. : 


9. It is true that the later judgment of 
the Supreme Court in Damadilal’s case (AIR 
1976 SC 2299) was dealing with the provi- 
sions of the M. P. Accommodation Conrtol Act 
and not the Bombay Rent Act. Nevertheless, 
the two sections of the M. P. Accommodation 
Control Act which have been emphasised by 
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the Supreme Court in coming to the conclu- 
sion that the statutory tenant also has a trans- 
ferable interest in property are in pari materia 
with the Bombay Rent Act. Section 2 (i) of 
the M. P. Accommodation Control Act which ` 
defines “tenant” is similar to Sec. 5 (1:1) (d) of 
the Bombay Rent Act. The Bombay Rent Act 
also defines “tenant” to include “any person 
remaining after the determination of the lease, 


ant remaining in possession after the deter- 
mination of lease are both put on the sams 
footing. The second section on which the 
Supreme Court has relied is Section 14 of the 
M. P. Accommodation Control Act which is in 
pari materia with Sec. 15 (1) of the Bombay 
Rent Act. Under Sec. 15 (1) also there is a 
prohibition on a tenant to sublet the whole 
or any part of the premises let to him or to 
assign or transfer in any other manner his 
interest therein. Since Sec. 14 of the M. P. 
Accommodation Control Act in terms is held 
to apply to statutory tenants aslo, there is na 
reason why Sec, 15 (1) of the Bombay Rent 
Act also should not be held to so apply to 
statutory tenants, particularly in view: of the 
fact that the reasoning on which the Supreme 
Court has based its earlier decision in Anand 
Nivas case has been distinguished by the 
Supreme Court itself in Damadilal’s case (AIR 
1976 SC 2299). 


10. The Judgment of the Supreme Court 
in Damadilal’s case is a later judgment. Hence 
it should be preferred to the earlier judgment 
in Anand Nivas case (AIR 1965 SC 414) (vide 
65 Bom LR 420 at p. 425): (AIR 1968 Bom 
286 at p. 289). The later judgment is also a un- 
animous judgment of three Judges of the Sup- 
reme Court. The earlier judgment was a 
majority judgment ‘of two judges with one 
Judge dissenting, This dissenting judgment has 
been cited ‘with approval by the learned 
Judges in ‘the later decision in Damadilal’s 
case, Hence the views expressed in Damadi- 
lal’s case should prevail. — 


ll. - A later judgment of a Single Judge of 
the Delhi High Court, however, follows the 
ratio of Anand Nivas case. This is the caso 
‘of Mohan Lal Goela v. Siri Krishnan reported 
in AIR 1978 Delhi 92. The learned Judge was 
construing the provisions of the Delhi Rent 
-Act and in particular the amendments made 
in 1976 to this Act under which a detailed 
list of persons who would be entitled to tho. 
tenancy rights of a deceased tenant has-been 
appended to the definition of a tenant. This 
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Act is different from the Bombay Act as welt 
as the Madhya Pradesh Act in material res 
pects, Hence the decision -of the Delhi High 
Court cannot be of much assistance in the 
present case. . 


12. A statutory tenancy in business pre- 
mises is, therefore, transferable under the notè 
fication of 24th September 1948 issued under 
the proviso to Sec. 15 (1) of the Bombay Rent 
Act. Whenever it is possible for the Officicl 
Assignee to transfer such a tenancy incidentel 
to the sale of business as a going concera 
together with stock-in-trade and goodwill, + 
would vest in the Official Assignee for the 
benefit of the creditors of the insolvent. 


18. My attention has been drawn to a dē- 
cision of the Division Bench of this Court ñ 
((1969) 71 Bom LR 809) where it was held 
that a contractual tenancy in residential pre- 
mises cannot vest in the Official Assignee be- 
cause such tenancy rights cannot be sold fcr 
the benefit of the creditors of the insolveni. 
Hence such property does not vest in the OÈ- 
cial Assignee, In view, however, of the not 
fication dated 24-9-1978 issued under the 
proviso to Section 15 (1) of the Bombay Rent 
Act, which permits transfers of business pre- 
mises in certain circumstances, the learned 
Judges had left the question of business pre 
mises of an insolvent open. Since such tem: 
ancy rights are transferable if sold along with 
the business as a going concern together with 
its stock-in-trade and goodwill, they would 
vest in the official Assignee in all such case3. 


14. My attention was also drawn to a deci- 
sion of the Supreme Court in AIR 1978 S3 
955 (Ganpat Ladha v. Sashikant Vishnu 
Shinde). In this judgment the question wes 
whether under Sec. 5 (11) (c) of the Bombay 
Rent Act the tenancy of business premises 
could be claimed by a member of the tenart 
who is residing with him at the time of hs 
death, This was the only question which wes 
under consideration before the Court and the 
Court came to the conclusion that the bene£t 
of Sec. 5 (11) (c) of the Rent Act could be 
given only to residential premises and not b 
business premises. It was sought to be argi- 
ed that by implication it would mean that the 
interest of a statutory tenant in business pree 
mises was not held heritable and that ths 
would go to show that the statutory tenant 
had merely a personal right to occupy th3 
business premises and not interest in property. 
In the first place, the attention of the Sup- 
reme Court was not drawn to this aspect of 
the question at all. In the. second place, in 
view of the judgment of the Supreme Cour 
in Damadilal’s case (AIR 1976 SC 2229) which 
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expressly deals with this aspect of the case I 
do not see how any such implication can be 
drawn from the judgment reported in AIR 
1978 SC 955. It was also strongly urged be- 
fore me that Anand Nivas’s case (AIR 1965 
SC 414) in terms deals with the Bombay Rent 
Act. It has expressly construed the provisions 
of Secs. 12 and 15 of the Bombay Rent Act. 
Hence as far as the construction of the Bom- 
bay Rent Act is concerned, this judgment 
alone should be applied and the judgment in 
Damadilal’s.case would have no application, 
In view, however, of the fact that the reason- 
ing of the majority judgment in Anand Nivas 
case has been in terms distinguished and the 
minority judgment of Sarkar J. in Anand Nivas 
case has been cited with approval, and in view 
of the fact that in Damadilal’s case the Sup’ 
reme Court has in terms referred not merely 
to the M. P. Accommodation Control Act but 
in several places to “other Indian statutes 
like the one we are concerned with”, it would 
seem that Damadilal’s case is not confined 
merely to the construction of sections in the 
M. P. Accommodation Control Act but would 
apply to all statutes where similar provisions 
are to be found unless there is a strong indica- 
tion to the contrary in any other provision of 
the statute concerned, . : 


15. If tenancies of such business premises 
are held to be not covered by the notification 
“of 24th September 1948, grave injustice would 
be caused to the creditors of an insolvent in 
a commercial city like Bombay. The tenancy 
tights in business premises are extremely valu- 
able. A different interpretation of the pro- 
viso to Sec. 15 (1) would enable a dishonest 
insolvent to collude with the landlord by ask’ 
ing him to send a simple notice of termina 
tion of tenancy of the insolvent in such busi- 
ness premises. As a result, the creditors of 
the insolvent would be deprived of extremely 
valuable property, which would have .other- 
wise been for their benefit. Hence, such an 
interpretation should be avoided. oo 


16. Next we come to the application of 
the landlord under Sec, 17 of the Presidency 
Towns Insolvency Act to file a suit to eject the 
Official Assignee and the insolvents from the 
above premises. In the draft plaint which 
has been submitted by the landlord the cause 
of action is based on the notice dated 24th 
September 1975. This notice seeks to termi- 
nate the tenancy of the Official Assignee on 
the ground of non-payment of rent. The ar- 
rears of rent mentioned in it, however, have 
admittedly been. already paid by the Official 
Assignee to the. landlord under the directions 
of the Insolvency Court. Secondly, the 


‘order passed on 18th November 1975: it has 


94 Bom. _[Prs. 16-28] 


already been held by this Court that this 
notice is not binding on the Official Assignee, 
Admittedly no fresh notice to quit- has“ been 
issued by the landlord, Under circumstances, 
there is no prima facie case made out by the 
landlord which would justify me in granting 
him leave under Sec. 17. 

17. Secondly, filing a suit of this nature 
appears to be a vicarious method of going ip 
appeal against the order dated 18th November 
1975. The notice of the report in which the 
above order was passed was given to the land- 
lord. He is therefore, bound by. the order 
made therein. In the suit which he proposes 
to file he has alleged that the Official ‘Assig« 
nee has no right to sell the tenancy rights in 
respect of the premises in question and he 
has asked for an injunction ‘restraining the 
Official Assignee from selling the premises and 
from alienating and or disposing of the same. 
In effect this amounts to preventing the Offi- 
cial Assignee from acting in accordance witb 
the order of the Insolvency Court telling him 
to sell these premises along with the sale of 
business as a running concern. I do not see 
how such a suit can be allowed to be filed. 
The question of Official Assignee's right to 
sell the premises could have been argued by 
the landlord at the stage of the earlier report 
as it has been argued even to-day. When the 
Insolvency Court has already come to a deci- 
sion on 18th November 1975 that the Official 
Assignee is entitled to sell the business to’ 
gether with tenancy rights therein, permis- 
sion to file a suit would merely harm the 
interest of thé creditors of the insolvent. 


18. Mr. Daruwala, who appeared tor the 
landrold argued that it would not be proper 
for the official Assignee to have this question 
decided on the report and proper procedure 
would be for him to take out a Notice of 
Motion, I do not see any substance in this 
contention. Under Rules 189 to 191 of the 
Insolvency Rules it is open to the Official As- 
signee to come by way of a Report. No pre- 
judice is caused either to the insolvent or to 
the landlord by this procedure as it is open to 
them to go in appeal from the order that may 
be passed on such a Report. 


19. Mr. Daruwala, has also: argued that 
this Court has no jurisdiction to decide the 
above question, The only Court which would 
have jurisdiction would be the Court of Small 
Causes at Bombay, ‘since the question con- 
cems the application of the Bombay Rent Act. 
He, therefore, argued that in all matters where 
the landlord: proposes to file a suit in eject- 
ment against the insolvent and/or the Official 
Assignee, obtaining of leave by him is merely 
a formality and the Court cannot examine the 
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merits of the case even prima facie in order 
to decide whether leave should be -granted or 
refused. If this argument is to be accepted, 
in every single such case the Insolvency Court 
would be bound to give leave to the landlord, 
I do not think this is the correct interpreta- 
tion of the provisions of Sec. 17. Granting of 
leave is a matter of discretion of the Court. 
If this discretion is to be properly exercised, 
the Court can certainly examine the case in 
order to see whether at least a prima facie case 
is made out on merits for granting . leave. 
Tn the present case, I am satisfied that there 
is no prima facie case made out by the land- 
lord for filing a suit in ejectment in terms of 
the draft plaint. I, therefore, refuse leave 
under Sec. 17. - 


20. Costs of the Official Assignee to come 
out of the estate of the insolvent. 


21. Official Assignee is directed to sell the 
business of the insolvent as a going concern 
together with the stock-in-trade and goodwill 
and the benefit ‘of tenancy rights under the 
order dated 18th November 1975 passed by 
the Insolvency Court. Pursuant to this ordet 
offers were invited by the Official Assignee. 
The highest offer of Rs. 4,40,000/- is made 
by M/s. Hira Mistan, The Official Assignee is 
directed to sell the business of the insolvent 
as a going concern, with stock-in-trade, good- 
will and tenancy rights, to M/s. Hira Mistan 
and/or .their nominee or nominees for a sum 
of Rs. -4,40,000/-. The purchasers are taking 
this property subject to the claim, if any, of 
M/s. Acme Mirror Works who claim to be the 
licensees of a portion of these premises and 
the claim, if any, of the landlord, The pur- 
chasers are aware that the landlord has given 
three notices to quit in respect of the said 
premises and they are also aware of the con- 
tentions raised by the landlord in these pro- 
ceedings. - 


22. The Official Assignee has personally 
made an inventory of the stock-in-trade lying 
in the godown of these premises and he has 
also taken an undertaking from the insolvent 
regarding this stock-in-trade of which he has 
taken an inventory on or about 5th April 1978. 
The Official Assignee is not to be held respon- 
sible for the shortage, if any, in the stock-in- 
trade lying in the said _godown. The purcha- 
sers would be at liberty to take such steps as 
they may be advised against any other party 
in the event of there being any shortage. 


23. Out of the sale proceeds the Official 
Assignee tc pay the arrears of rent and muni- 
cipal taxes to the landlord up-to-date. These 
are expenses legitimately incurred by the 
Oficial Assignee in respect of the property 
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vested in him, ‘The liability for payment af 
rent and municipal taxes from August 197€- 
will be that of the purchaser. 

24. Sale to be completed within a fort 
night if possible, after obtaining N. O. C 
from the Controller of Accommodation anc 
on realization of the purchase price by the 
Official Assignee. 

25. Liberty to the purchasers to keep è 
watchman on the said premises, Name and ad- 
dress of the watchman to be given by them to 
the Official Assignee. 

26. Mr. Daruwala applies for stay of the 
operation of the order accepting the highes- 
bid made by M/s. Hira Mistan and/or their 
‘nominee or nominees. 

P. C. :— Stay refused. - 


Order accordingly. 





AIR 1979 BOMBAY 9% 
(NAGPUR BENCH) 
GADGIL, J. 
Hashmatrai and another, 
Tarachand and others, Respondents. 
A. F. A. D. No. 84 of 1969, D/- 1 
1978.° 
(A) Transfer of Property. Act a of 1882, 
S. 106 — A, tenant of B —— Tenancy cor 
mencing on Ist Jan. — Subsequent sale by 3 
to C on 25th June — Held such a purchase 
by C was not relevant for 
ancy year -— As A was already a tenant of 3 
when C purchased the property the tenancy 
would continue even after purchase by C — 
Notice expiring by the end of the year would 
not be bad. : (Para 4) 
Anno: AIR Comm. T, P. Act (4th Edn. 
S. 106, N. 40. 


(B) T. P. Act (4 of 1882), S. 118 — Waiver 
of notice, what amounts to —- Some amourt 
paid towards part satisfaction of rent — Thers 
cannot by any waiver of a notice simply be 
cause the tenant had paid the rent for a period 
before the expiry of the tenancy, 


18-7 


(Para 5) 
Anno: AIR Comm. T., P. Act , (4th Edn., 
S. 118, N. 3. : 


(C) Civil P. C. (5 of 1908), O. 41, R 1 — 
New plea — Plea by defendant-appellant re- 
garding waiver of notice terminating tenancy 
— Plea not raised in written statement — 


*(Against decision of M. V. Gokhale, Dist, J, 
Wardha, in C. A. No. 60 of 1966.) 


LV/AW/F458/78/DHZ — ` 
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Held such plea of waiver being based upon 
facts it was necessary for defendant to plead 
those facts in written statement, . 

(Para 5) 

Anno: AIR Comm. C. P. C. - ~ (9th Edn ) 
O. 41, R. 1, N. 12. 

` (D) T. P. Act (4 of 1882), S. 113 — Waiver 
of notice terminating tenancy — What consti- 
tutes — Payment of rent during pendency of 
suit. 

Section 118 would come into picture only 
when there is an act on the part of the lessor 
showing an intention to treat the lease as sub- 
sisting. There could not be any occasion for 
the landlord to show such an intention when 
he has already filed 4 suit on the basis of the 
termination of tenancy. In such a case, it is 
the suit that has to be decided and mere pay- 
ment of some amount of rent during the 
pendency of the suit would be irrelevant, un- 
less a party pleads and proves that on ac- 
count of the said payment, there was a com- 
promise of the suit. AIR 1948 Oudh 127, Rel. 
on. AIR 1972 SC 819; AIR 1959 Bom 292 
Dist. {Para 7) 

Anno: AIR Comm. T, P. Act (4th Edn.), 
S. 118, N, 8. 

(E) C P. and Berar of House and 
Rent Control Order (1949), Cl. 2 (8) — House 
—- Meaning of — Open plot whether house. 

The Rent Control Order does not apply to 
leases of open lands. What is: contemplated 
by cl. 2 (3) is that the open space appurtenant 
to a house would be included in the definition 
of a house, That does not, however, mean 
that an open space without any connection 
with: a house or pees can be termed as a 
house. {Para 8) 


(F) Civil P. C. (5 of 1908), O. 41, R. 33, 
Q. 20, R. 12 (1) (c) — Power of appellate 
Court to grant relief, 


Ordinarily, an aggrieved party is expected 
to prefer an appeal for getting relief which- 
was refused by the lower Court. But there are 
certain exceptional circumstances which are 
contemplated by the Legislature and it is for 
that purpose that O. 41, R. 88 has made a 
provision which enables the appellate Court 
to make such orders as the case may require. 
The power can be exercised notwithstanding 
that the appeal is as to part only of the de- 
cree. It can also be used in favour of any of 
the respondents although they have not filed 
an appeal or cross-objection. The plaintiffs 
succeeded in getting a decree for possession. 
They were entitled to mesne profits from the 
date of suit till delivery of possession, The 
trial Court accidentally omitted to pass any 
orders in that respect. In such circumstances 
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should exercise powers under O. 41, R. 33. 
The plaintiffs were entitled to mesne profits 
from the date of suit till date of possession 
and an enquiry in that respect should be made 
`. under O. 20, R. 12 (1) {c). 
(Paras 9, 10) 
Anno: AIR Comm. C. P. C. (9th Edn), 
O. 41, R. 38, N. 1-A, 5, 6, O. 20, R. 12, N. 4. 


Cases Referred: Chronological Paras 
AIR 1972 SC 819: 1973 Mah LJ 1 6 
AIR 1966 All 628 7 
AIR 1959 Bom 292 7 
AIR 1948 Oudh 127 - 7 


D. L. Dharmadhikari, for Appellants; B. N. 
Mohta, for Respondent No. 1. 


JUDGMENT :— Appellants 1 and 2 (the 
legal representatives of the original defendant 
Hiranand Gurumukhdas), have filed this ap- 
peal against the decree for possession passed 
against them in Civil Suit No. 2 of 1964 of 
the file of the Civil Judge (Senior Division) 
Wardha, and which was confirmed by the 
ee Judge, Wardha in appeal No, 60 of 

66. ; 


2. At this stage there are certain undisput- 
ed facts. The suit property is a part of a plot 
situate at Wardha. Initially the entire plot was 
owned by one Murarka. In or about 1948, he 
let it out to Lalchand on the annual rent of 
Rs. 101/-. It seems that Lalchand started his 
own business after erecting some structures 
thereon, Thereafter he sold that business 
along with the lease-hold rights to the original 
defendant Hirachand. As far as the lessor’s 
interests are concerned, they were sold by 
public auction and a firm known as Mahabir 
Prasad Shamsundar (acting through Motilal) 
purchased the suit plot. The purchaser divid- 
ed the plot in three parts. One of them was 
sold to Manikchand, second to Krishna 
Charde and the third, i. e., the suit property, 
to Mannalal Sanchariya and Kishorilal San- 
chariya. After these three sale-deeds, the rent 
amount was apportioned and consequently, 
each purchaser became the separate lessor 
of Hiranand so far as his part was concerned. 
The rent of the suit plot was fixed at Rs. 35/- 
per year. Mannalal and Kishorilal terminated 
the tenancy of the defendant by giving a 
notice and then filed a suit No. 306 of 1962. 
It was dismissed on 9-4-1963, on the ground 
that the tenancy of Hiranand was not ter- 
minated by a valid and proper notice. This 
finding was given as Hiranand contended that 
the tanancy was an annual tenancy and that 


15 days notice would not be sufficient. After ' 


decision’ of the suit, the original plaintiffs 
Mannalal and Kishorilal -gave another notice 
dated 10-6-1963, terminating the defendants’. 


Hashmatrai v. Tarachand (Gadgil J.) 
this was a fit case where the appellate Court . 
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tenancy by tbe end of 31-12-1963. They also 
claimed arrears of Rs. 52.98. This notice was 
received by Hiranand on 18-6-1968. The 
notice was not complied with. The plaintiffs, 
therefore, filed suit under appeal to recover 
possession and mesne profits. Hiranand re- 
sisted the suit on various grounds. All of them 
are, however, not relevant for deciding this 
appeal. I will give in nut-shell the relevant 
pleas, He contended that the notice was in- 
valid as the tenancy was beginning from 25th 
of June and, as such, the notice expiring by 
the end of 1963 was bad. Hiranand paid 
Rs. 50/- to the plaintiffs in Jan. 1964 as rent. 
A contention was, therefore, raised that by ac- 
cepting this rent, the plaintiffs have waived 
the notice, as contemplated by S. 118 of the 
T. P, Act. Ons more contention was that the 
C. P, & Berar Letting of House and Rent 
Control Order, 1949, is applicable to the suit 
premises. Under that Order the landlord is 
not entitled tc terminate the tenancy without 
previously obtaining the permission of the 
Rent Controller. Hiranand pleaded that no 
such permission was obtained by the plaintiffs 
and, as such, the termination of the tenancy 
was bad. Hiranand died during the pendency 
of the suit. His heirs (viz.. the present appel- 
lants) filed the written statement at Ex. 22 and 
resisted the suit. That written statement is 
practically similar to the one that was filed by 
Hiranand at Ex. 9 


8. The learned Civil Judge (Senior Divi- 
sion), who heard the suit, came to the conclu- 
sion that the Rent Control Order was not ap- 
plicable and that there was no waiver of 
notice. A finding was recorded that the notice 
terminating the tenancy was legal and proper, 
The decree for possession was passed against 
the defendants. They preferred an appeal 
No. 60 of 1966 to the District Court, Wardha. 
During the pendency of the appeal, the origi- 
nal plaintiffs Mannalal and Kishorilal sold 
their interest in the suit property to Tara 
chand Laxmichand, the present respondent 
No. 1. Tarachand’s name was substituted in 
the said appeal. The appellate Court confirm- 
ed the decree and dismissed the appeal. It is 
this dismissal that is being challenged before 
me. 


4. It was contended by Mr. Dharmadhikari 
that the notice expiring by the end of Dec. 
1968 was bad as the tenancy year was begin- 
ning on 25th of June. : This contention, how- 
ever, is without any substance inasmuch as 
Hiranand-in suit No. 806 of 1962 has speci- 
fically admitted that the tenancy was begin- 
ning on Ist of Jan. Ex, 28 is a notice given 
by Hiranand to the plaintiffs.. In that’ notice 
also such a statement has been made. It ap- 
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pears that the contention that the tenancy year 


began from 25th June was taken ` simply be-* 
Mannalal and. : 


cause the original plaintiffs 
Kishorilal purchased the property on 
25-6-1962. Such a purchase, however, is not 
relevant for determining the tenancy year. 
Hiranand was already a tenant when Manna- 
lal and Kishorilal purchased the property. 
That tenancy was beginning on Ist of Jan. It 
would continue even after the purchase by 
Mannalal and Kishorilal. It would not, there- 
fore, be possible for the appellants to urga 
that the notice was bad as it did not expire by 
the tenancy year. 


5. It was next urged that the notice dated 
10-6-1968 should be treated as waived as 
Mannalal and Kishorilal accepted the rent cf 
Rs. 50/- in Jan. 1964. It should, however, be 
remembered that the rent due up to 31-12-63 
was Rs. 52.98. The amount of Rs. 50/- was 
paid towards the part satisfaction of this rent. 
There cannot be any waiver of a notice simply 
because the tenant has paid the rent for a 
period before the expiry of the tenancy. Mr. 
Dharmadhikari then submitted that the find- 
ing as to the waiver of notice should be re 
corded in’ favour of the appellants on ac- 
count of the acceptance of Rs. 85/- by Man- 
nalal and Kishorilal on 22-6-1964. It may 
be noted that neither Hiranand nor the pre- 
sent appellants have raised any plea. about 
waiver of notice on account of payment ot 
Rs. 85/-. There is no dispute that the origi- 
nal plaintiffs have received Rs. 35/- on 22-6- 
1964. Mr. Dharmadhikari submitted that a 
plea of waiver on account of this waiver could 
not arise in the written statement as the pav 
ment was made after the written statement 
was filed. But there was nothing in the way 
of Hiranand to amend the written statement 
so as to include such a plea. I have alreacy 
stated that Hiranand died during the pen- 
dency of the suit. His heirs (i. e., the present 
appellants) were brought on record. They 
filed their written statement Ex. 22 on 27-3- 
1965, Even in that written statement, no 
plea of waiver on account of payment- of 
Rs. 85/- has been raised. Mr. Mohta for the 
respondents, therefore, urged that it would 
not be open for the appellants to raise a ques- 
tion about waiver of notice without there be- 
ing any plea in that respect. There is much 
substance in this contention inasmuch as the 
said plea of waiver is based upon the facts 
and it was necessary for the defendants to 
plead those facts in their written statement. 


6 The position, however,. would not be 
different even if the case of waiver, as con- 
tended by the appellants, is considered on its 
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~“ own merits. S, 118 of the T. P. Act reads as 
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under : 
: .“A notice given under S. 111, Cl. (h), is 


_ waived, with the express or implied -consent 


of the person to whom it is given, by any act 
on the part of the person giving it showing -. 
an inténtion to treat the lease as subsisting. ` 

Illustrations. 

(a) A, the lessor, gives B, the lessee, notice 
to quit the property leased. The notice ex- 
pires, B tenders, and A accepts, rent which 
has become due in respect of the property 
since the expiration of the notice, The notice 
is waived, 

e) IAEE T 


Mr. Mohta for the respondents submitted that 
mere acceptance of rent would not constitute 
waiver, He relied upon a decision of the Sup- 
reme Court in Bhawanji Lakhamshi v, Himat- 
lal Jamnadas (1978 Mah LJ 1) : AIR 1972 SC 
819). In that case the tenancy came to an 
end by efflux of time. However, the tenant 
was protected on account of the Rent Legis- 
lation, viz, the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 
The tenant after the expiry of the lease con- 
tinued in possession on account of this statu- 
tory protection, The landlord thereafter ac- 
cepted the rent and a contention was raised 
that by such acceptance, the fresh tenancy 
was created. The Supreme Court held that 
there would not be any fresh tenancy unless 
intention to create such tenancy is clearly esta- 
blished. It was also held that if the tenant 
tenders the rent payable under the statutory 
tenancy, the landlord cannot by accepting it 
as rent, create a tenancy by holding’ over. I 
will presently show that the Rent Control 
order was not applicable to the suit premises. 
Hence, after the termination of tenancy, 
Hiranand was not possessing the property as 
a statutory tenant, The above decision will 
not, therefore, be applicable. 


7. Mr. Dharmadhikari drew my attention 


to the decision of the Division Bench of this ` 


Court in the case of Chaturbhuj Sitaram v. 
Manjibai Hirachand (AIR 1959 Bom 292). 
The relevant head note reads as follows : 


“Waiver of notice determining tenancy can 
be inferred from the conduct of the person . 
serving notice indicating an intention to treat 
the lease as subsisting. In the absence of any 
other circumstances, acceptance of rent which 
has become due in respect of the premises 
since the expiration of the notice amounts to 
waiver of the notice, That is made clear by 
illustration (a) to S. 118, T. P. Act.” 

No doubt, this decision supports the conten- 
tion of Mr. Dharmadhikari to a certain extent. 
However, the question of waiver will have to 
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be decided on the basis of facts of each. case. 
Here the plaintiffs filed a suit on 6-1-1964 
with an allegation that Hiranand’s tenancy 
stood terminated and that the plaintiffs were 
entitled to possession, arrears, and mesne pro- 
fits from the latter. The amount of Rupees 
85/- was paid long after the institution of 
the suit. Mr. Mohta submitted that the ac 
ceptance of Rs. 85/- during the pendency of 
the suit would not constitute waiver. Mr. 
Dharmadhikari argued that the pendency of 
a suit would not make any difference, He 
relied upon a decision of the Allahabad High 
Court in Ram Dayal v. Jawala Prasad (AIR 
1966 All 623). In that case payment was 
made during the pendency of the suit and the 
Allahabad High Court held as follows (at 
p. 624): 


“Once it is found that the rent for a period 
subsequent to the notice to quit was accepted 
by the plaintiff landlord it is that circum- 
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stance alone which has to be taken into con-- 


sideration for finding out whether by so ac- 
cepting the rent the plaintiff intended that 
the relationship of landlord and tenant should 
subsist between the parties. That the defen- 
dant was unable to satisfy the Court by his 
evidence affirmatively that there was an agree- 
ment arrived at for continuing the tenancy, is 
immaterial. It is not the diligent prosecution 
of the suit which is material in judging whe- 
ther the plaintiff as landlord intended to con- 
tinue the tenancy of the defendant, what is 
material is the acceptance of rent by him for 
a period subsequent to the notice to quit.” 

Mr, Mohta contended that S. 113 of the T. P. 
Act would come into picture only when there 
‘is an act on the part of the lessor showing an 
‘intention to treat the lease as subsisting. Ac- 
cording to him, there could not be any occa- 
sion for the landlord to show such an inten- 
tion when he has already filed a suit on the 
basis of the termination of tenancy. Mr. Mohta 
further submitted that in such a case, it is the 
suit that has to be decided and mere payment 
of scme amount of rent, would be irrelevant, 
unless a party pleads and proves that on ac- 
‘count of the said payment, there was a com“ 
‘promise of the suit. I think that there is 
much substance in this contention. This very 
point has been considered by the Oudh High 
Court in Kamlapat Sahai v. Mt, Manho Bibi 
(AIR 1948 Oudh 127) wherein it is held that 
once a suit for ejectment has been instituted, 
it cannot possibly be said that any act of the 
lessor shows an intention to treat the lease 
as subsisting unless he withdraws the suit. He 
may renew the lease, in which case it would 
not be a question of waiver but a question of 
fresh lease. In the present case also the 
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plaintiffs had filed the suit and as such acted 
on the termination of the tenancy. They can- 
not be said to have waived notice by accept- 
ing some amount during the pendency of the 
suit. It appears very difficult to uphold the 
contention of the appellants that a termina- 
tion of tenancy which has been made as a 
cause of action for filing a suit should be 
treated as done away with on account of the 
alleged waiver by acceptance of Rs. 35/-. I 
would, therefore, hold that the contention of 
waiver is not permissible for want of plea and 
even on merits that plea must fail, 


8. It was next urged that the plaintiffs 
should have obtained permission of the Rent 
Controller under Cl. 18 of the C. P. and Berar 
Letting of Houses and Rent Control Order, 
1949, for terminating the tenancy and that in 
the absence of such a permission, there can- 
not be any valid termination and consequent- 
ly there cannot be any decree for possession. 
It may be noted that the said rent Control 
Order primarily applies to the houses let out 
in certain areas. There is no dispute that the 
Rent Control Order applies to Wardha. But 
the controversy is as to whether the lease in 
question is covered by that Order, I have 
already stated that initially a big plot was let 
out by one Murarka to Lalchand and there- 
after there was a devolution of Murarka’s 
interest to three persons, viz., (i) the present 


plaintiffs, (ii) Manikchand, and (ii) 
Krishna Charde. A _ faint attempt was 
made by Mr. Dharmadhikari to con- 


tend that what was let out by Murarka 
was a house together with open space and 
that, therefore, the Rent Control Order would 
apply. However, the written statement of the 
defendants at Ex. 9 clearly states in Para 9 
that the said Murarka has leased out the en- 
tire site to one Lalchand on annual rent of 
Rs. 101/-, and that the said site was then 
open. There is also other evidence to prove 
that what was leased out to Lalchand was an 
open space, It is true that Lalchand erected 
some structure and that thereafter he trans- 
ferred his leasehold rights in the open space 
as well as the structure standing thereon to 
one Hiranand. But the construction made by 
Lalchand would not make any difference. Re- 
liance was placed on the definition of the 
word “house”, as given in Cl. 2 (8) of the 
Rent Control Order. It reads as follows: 


“House means a building or a part of a 
building whether residential or non--residen- 
tial and includes (a) garden, grounds and out- 
houses (if any) appurtenant to such a part. 

_of a building, and (b) any furniture supplied 
by the landlord for use in such building or 
part of a building.” 
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It was contended that what was let out tc 
Lalchand was a building and open space and 
as such, the present open space, which is the 
subject matter of the suit, would be a ‘house 
as contemplated by this definition. Fallacy 
in this submission is two-fold. In the firs: 
place, there was no building on the land wher 
it was let out by Murarka to Lalchand- 
Secondly, after the three sale-deeds by auc- 
tion purchaser Mahabirprasad, each of the 
purchasers treated himself as the owner of a 
specified portion. Hiranand accepted each 
purchaser as a landlord with respect to ths 
portion that has been purchased. It is in this 
manner that he started paying rent at Rupees 
85/- to the original plaintiffs Munnalal and 
Kishorilal. ‘There is no dispute. that what was 
purchased by Munnalal and Kishorilal was am 
open space. Thus, there was a sort of novae- 
tion by which a separate lease was created af 
an open space between Munnalal and Kishori- 
lal on one hand and Hiranand on the other. 
With such separate lease, Hiranand was 3 
tenant not of any house of structure, but only 
of an open space, I have already stated that 
the Rent Control Order does not apply 0 
leases of open lands. What is contemplated 
by Cl. 2 (8) of the Order is that the opea 
space appurtenant to a house would be ic- 
cluded in the definition of a house. That doss 
not, however, mean that an open space witk- 
out any connection with a house or building 
can be termed as a house. Thus, there is n> 
case for applying the provisions of the Rert 
Control Order. 


9. Mr. Mohta for the respondents submi- 
ted that an error has occwirred in the lower 
Court’s decree as no enquiry as to future 
mesne profits from the date of suit till the 
delivery of possession has been ordered. Ha, 
therefore, argued that such an order may te 
passed by me while disposing of this appeal. 
Mr. Dharmadhikari submitted that the plaia- 
tiffs have prayed for future mesne profits from 
the date of suit and that such a prayer shall 


be treated as refused when the Court did rot | 


pass any order for an enquiry in that respect. 
According to him, the plaintiffs should hare 
preferred an- appeal against -rejection of that 
claim of mesne profits and the plaintiff wou.d 
not be able to have an order in their favcur 
without preferring any such appeal. Ordina- 
rily, an aggrieved party is expected to pre‘=r 
an appeal for getting relief which was refus- 
ed by the lower Court, But there are certain 
exceptional circumstances which are conten: 
plated by the Legislature and it is' for that 
purpose that O. 41, R. 38, Civil P. C. has 
made a provision which enables the appellace 
Court to make such orders as- the case may 
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require. The power can be exercised notwith- 


standing that the appeal is as to part only of 


- the decree. It can also be used in favour of 


any of the respondents although they have 
not filed an appeal or cross-objection, Here 
the plaintiffs have succeeded in getting a de} -- 
cree for possession. They are entitled to - 
mesne profits from the date of suit till de- 
livery of possession. It seems that the trial 
Court has accidentally omitted to pass any 
orders in that respect. In these circumstances 
I am satisfied that this is a fit case where I 
should exercise powers under O. 41, R. 88, 
Civil P. C, Hence I pass the following order: 


The appeal is dismissed with costs ‘and 
the decree in Suit No. 2 of 1964 is confirmed. 
with the modification and direction that the 
plaintiffs are entitled to mesne profits from 
the date of suit till date of possession and that 
an enquiry in that respect be made under 
O. 20, R. 12 (1) (c) Civil P. C. 

Appeal dismissed. 
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The Sangli City Municipal Council, Ap- 
pellant v. Sheshyappa Bala Bolaj and 
others, Respondents, , 

A. F. A. D. No. 1323 of 1969, D/- 21-3- 
1978.* 


Constitution of India, Art. 25 (2) — 
Rights of religious communities — 
Rights based upon well established usage 
governing burial grounds, 


Any Indian community which buries 
its dead, generally regards the land in 
which the deceased members of the com- 
munity are buried as sacred or at least 
to be undisturbed. The members of the 
families of the dead are usually or at 
least on occasions, in the habit of per- | 
forming certain religious services at their ' 
tombs. : The permission to bury in the 
land, granted as it must be subject to 
the custom of the community, carries 
with it the right to perform all custom- 
ary rites, in the burial ground. This- 
usage of the country has been recognised 
by the Courts since Bombay Regulation 
IV of 1827. The ownership of the soil 


‘may be vested in others, but the owner- 


ship would not mean or imply a power 


*(Against decision of S, M. Daud, Extra 
Asst. J., Sangli in Civil Appeal No. 213 
of 1968.) 
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to encroach or destroy contrary to law 
and usage, (Paras 18, 26) 
Moreover, in the absence of a law made 
under Art, 25 (2), rights based upon well 
established usage governing the burial 
°, grounds cannot be encroached upon. . 
(Paras 27, 28) 
In the present case, the plantiffs/Linga- 
yat Community was relying on the usage, 
which has been recognised for over 
- a century, of using the suit burial ground 
for the deceased members of that com- 
munity. In the circumstances, the muni- 
cipal council was empowered to take 
away the land from out of the suit burial 
ground brushing aside the well establish- 
ed usage. If the feelings of the Linga- 
yat Community were hurt by such an 
act, it was clearly an encrochment on the 
fundamental rights of that community 
even if every portion of the land was not 
used by the community for burying the 
dead bodies. Case law discussed. 
(Paras 25, 29, 30) 
Anno: AIR Comm. Const, of India 
(2nd Edn.), Art. 25, N. 7. . 


Cases Referred: Chronological Paras 
AIR 1967 Mad 332 : ILR (1965) 2 Mad 

"388 13 
AIR 1982 Lah 423 - 23 
AIR 1925 PC 298 : 23 All LJ 1016 24 
AIR 1916 Bom 122: 18 Bom LR 554: 


18 Cri LJ 137 204 
(1901) 3 Bom LR 717 20 
(1899) 1 Bom LR 179 ‘19 
(1895) ILR 17 All 87 19 


(1888) ILR 7 Bom 323 24 
(1875) 1 Ex D 1: 33 LT 697, Hall v. 
Nottingham 19 


Bhimrao N, Naik, for Appellant; V. U. 
Kulkarni for N. D. Hombalkar, for Res~ 
pondents. © 


JUDGMENT :— The above Second 
. Appeal arises out of a suit on behalf of 
‘the Lingayat Veershaiva Samaj of the 
Sangli Town, and raises an important 
question as to whether the Sangli City 
Municipality could be permanently res- 
trained from constructing a road measur- 
ing 20x 300 feet within the limits of the 
suit burial land; bearing R. S. No. 564, 
on its southern boundary, in exercise of 
its powers under the law under which 
it was constituted, 
` 2, The suit was instituted by the two 
plaintiffs belonging to the Lingayat Com- 
munity of Sangli City, under O. 1, R. 8 
of the Code of Civil Procedure, 1908. t 
is not disputed that the Lingayat Samaj 
or Veershaiva Samaj was. using the suit 
burial ground bearing R. S. No. 564, 
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situated at Sangli. The land is ‘entered 

in the record of rights as a burial ground 
(Masanvati). It is also not disputed that - 
fn the said burial ground Lingayat Com . 
munity of Sangli bury the corpses of the 
dead members of the community and 
perform the funeral rites. There are 
also tombs and high mounds over the 
burial ground in which the corpses have 
been previously buried. 


3. According to the Plaintiffs, the 
Sangli City Municipality was not, in any 
way, concerned with the suit burial 
ground. There is another burial ground 
in Survey No, 20 to the South of the suit 
burial ground within the limits of the 
Haripur village. The Municipality ac- 
quired the land R. S, No. 565 to the west 
of the suit burial ground, and wants to 
allow it to be used as a cremation ground 
for all Hindus other than the Lingayat 
Samaj. The said: cremation . ground 
of R. S. No, 564 is on the bank 


of the river Krishna; to its East, is the 


land R. S. No. 562 and beyond that, is 
the road going from Sangli to Haripur 
village. ; ; 


4, The Defendant Sangli City Munici- 
pality tried to construct a road measur- 
ing 20x 300 feet, on the southern bound- 
ary of the suit burial ground of R. S. 
No. 564, by force, for going to the said 
cremation ground of R. S. No. 565 from 
the land of R. S. No. 562. The people of 
the lLingayat community protested 
against this act of the Defendant Munici- 
pality. They requested the Municipality 
not to construct the road by treading 
over the ‘buried bodies of the members 
of their community in the suit burial 
ground. The Municipality was thereafter 
warned by the police, and made an ap- 
plication to fix the boundary between the 
suit burial ground and the Western Cre- 
mation ground of Hindus bearing ` R. S. 
No. 565, l 


5. At that time, the Plaintiff No. 1, 
Sheshyappa Bala Bolaj, raised an objec- 
tion and protested. The Municipality 
then applied to the Village Talathi. for 
entering its name, in the record-of-rights, 
in respect of the suit burial ground; and 
accordingly mutation entry No. 4011 was 
made in its favour in pencil, notwith- 
standing the Plaintiff’s protest and ob« 
jection. ~- 

6. The Municipality then acquired 
from one Rajaram Tukaram Patane-a 
portion of his land bearing R. S. No. 31 
touching the suit burial ground to its 
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South and encroached upon the suit bur- 
ial ground, and constructed a road, mea- 
suring 20x300 in the suit land, for 
going from R. S, No, 562 to the said cre~ 
mation ground of R. S. No. 565, very 
hastily, on or about Feb. 15 or 16, 1965. 
with the help of a steam roller by level- 


ling and sectioning the land and by tread-. 


ing over the dead bodies of the Lingaya: 
Samaj, thus injuring and wounding the 
feelings of the said community, . 
7. The Plaintiffs, therefore, sent a 
protesting telegram, on February 15, 1968, 
to the Municipality. The protest fell on 
deaf ears. Therefore, the Plaintiffs, call- 
ed upon the Municipality, by a notice, 
dated Feb, 22, 1965, to remove the em- 


croachment from the suit burial ground - 


and tender an apology to the Lingay<t 
community. The Municipality, by its re- 
ply, dated March 18, 1965, refused to dd 
so. The Plaintiffs, therefore, filed, o2 
April 5, 1965, the suit for a permanert 
injunction as stated above. 


8. The suit was stoutly resisted by the 
Municipality by filing its Written State- 
ment Exh, 19, raising all sorts of cor~ 
tentions, including a contention that tke 
village of Sangli and Sangliwadi were 
granted to the Ganapati Panchayatan 
Sansthan as Inamdar to reserve places Mm 
the village, as burial or cremation grounds, 
for various communities; and in pursuance 
of this, the suit land of R., S. No. 564 hed 
been reserved as a burial ground for tke 
Lingayat Samaj of Sangli; that Hindus, 
other than Lingayats, residing in Sangti, 
were using the bank of the river as a 
cremation ground with great inconvené- 
ence and trouble especially in a rairy 
season; that, therefore, with a view to al- 
lotting to such Hindus a separate ard 
convenient cremation ground, the Defen~ 
dant Municipality acquired the land R. 3. 
No. 565 to the West of the suit land ard 
to the East of the river Krishna; that 
there was no approach road to the crema- 
tion ground of R. S. No. 565 except the 
sarbandh (boundary line), and that ther2- 
fore, the Municipality sought rermission 
from the Rajasahab of Sangli to construct 
a road through the suit land of R. 3. 
No. 564. 


§. The Rajasaheb of Sangli informed 
the Municipality that he had no objez 
tion; but even then, the Defendant-Muri- 
cipality, with a view not to injure the 
religious feelings of the Lingayat com- 
munity, thought it not proper to construct 
the entire road through the suit land to 
go to the western cremation ground of 
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R. S. No. 565; and therefore, the Munici- 
pality decided to purchase the necessary 
portion from out of the Southern land 
of R. S. No. 21 falling within the limits 
of the village Haripur, and took posses- 
sion of that piece of land from the owner _ 
of the said land accordingly. The Muni- ` 
cipality denied that by doing so, they had 
wounded the feelings of the Lingayat 
community. 

10. It was also submitted that as per 
the provisions of the Bombay District 
Municipal Act, it was the duty of the = 
Municipality to manage, supervise etc., 
over the burial grounds within the muni- 
cipal limits, and that it was equally its 
duty not to cause any inconvenience to 
other communities while seeing the con- 
venience of a particular community; and 
the Municipality was, therefore, con- 
structing the road without causing in- 
convenience to both the communities. 


11. It was further contended that the 
suit burial ground having been reserved 
as a burial ground for the Lingayat com- 
munity, it could not become the property 
of Lingayat community; and the Lingayat 
community cannot claim ownership on 
that property or an injunction on the 
basis of an encroachment on the property 
merely because a part of the land in 
question had fallen into the suit burial 
land, while taking the road on the sar- 
bandh of the suit land and the southern 
land of S. No, 21. According to the Muni- 
cipality, there was no encroachment at all 
and the suit in the present form could 
not be maintained as the suit burial 
ground did not belong to the Lingayat 
Samaj. The suit was based on a wrong 
assumption that the Defendant Munici- 
pality cannot do anything in respect of 
the suit lands as it was reserved as burial 
ground for the Lingayat Samaj; and 
hence, the suit was liable to be dismissed 
with costs. 


12. The learned Civil Judge, Junior 
Division, Sangli, framed as many as 8 
Issues. On behalf of the Plaintiffs, Plain- 
tiff No, 1 was examined with regard to 
the use of the land for burial by the 
Lingayat cammunity. The Municipality 
examined its overseer one Barve, and one 
Ranade, the manager of the Ganapati 
Panchayatan Sansthan.- On the basis of 
this evidence, arguments were heard by 
the learned Civil Judge, who dismissed 
the suit with costs on March 26, 1968, 
because — 

(1) the . Lingayat Veershaiva Samaj 
failed to prove that it was the owner of - 
the suit burial ground: 
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(2) the Municipality proved that the 
suit burial ground originally belonged to 
Sangli Ganapati Panchayatan Sansthan, 
and thereafter, in pursuance of the Agrees 
ment dated Feb, 27, 1960, Exh 52, the 
suit burial ground vested in the Munici~ 
pality; : 


(2) that under the said agreement 
Exh, 52, the Municipality had all the 
rights in respect of the management and 
control over the suit burial ground and 
other burial grounds, although the right 
of revocation and resumption continued 
to be vested in the Ganapati Pancha- 
yatan Sansthan; and thus, when permis- 
sion was sought from the Ganapati 
Panchayatan Sansthan for making a 
road through the suit burial ground, by 
a letter of the President of the Munici- 
pality, dated Feb, 3, 1959, Exh. 38, the 
permission was endorsed by the Diwan 
of Rajasaheb, on behalf of the Rajasaheb 
of Sangli, the Sole Trustee of the Gana- 
. pati Panchayatan Sansthan, which clearly 
showed that the Rajasaheb of Sangli had 
no objection for constructing the road 
through the suit burial ground if there 
was no objection on the part of the 
Lingayat Samaj, and this showed his in- 
tention that the Municipality should take 
care to see that the feelings of the Linga- 
yat community were not injured, and in 
these circumstances, the Plaintiffs had no 
right to object to the road being con- 
structed by the Municipality, observing 
in paragraph 14 of his judgment as fol- 
lows: 


“The Defendant has nowhere claimed 
any title to the suit land but as per the 
agreement Exh, 52 it has only stepped 
into the shoes of the Ganapati Sansthan 
and -has acquired certain rights -of 
management and control over the suit 
burial ground and other burial grounds 
falling within its jurisdiction, subject to 
certain conditions mentioned therein. 
It is thus seen from the discussion of the 
aforesaid evidence both oral and docu- 
mentary that the Plaintiff-Lingayat com- 
munity has miserably failed to establish 
its title to the suit burial ground. On 
the contrary the suit land vests in the 
Ganapati Sansthan and as per the agree- 
ment Exh.. 52 the Defendant having step- 
ped into the shoes of the Ganapati San- 
sthan has got certain rights with respect 
to management and control. subject to 
certain conditions mentioned in the said 
agreement Exh. 52.” i 


- (4) Further, even the portion of 
20x 300 feet used while preparing the 


ALR, 
road, cannot be said to bean encroach- 
ment in the strict sense of the term as 
it comprised only one Guntha as shown 
in the map Exhibit 23, as, the Munici- 
pality had, before making the road, pur= 
chased the adjoining land to reduce the 
burden on the suit burial ground, and 
the one Gurtha of land, which was used 
for the roac, was a hard and thick soil 
and no dead bodies were buried there, 
and the map Exh, 23, showed that the 
dead body was found while making the 
road not in the suit burial ground, but 
“in the land to the South of the suit burial 
ground. ; 


“13. He further held; 


“As the Municipality has become a 
grantor in place of the Ganapati San- 
sthan it can for certain purposes revoke - 
the assignment by choosing another land 
or by taking some portion from out of 
the suit land for a just and charitable 
purpose like the one disclosed in the 
present suit before us. We have seen 
in above lines that the Municipality for 
the sole purpose of getting an access to 
the western. cremation ground of 565 
prepared the road in question by utilis- 
. ing minimum of the portion from out of 
the. suit burial ground and that too at 
the southern most South-West corner 
of the suit land. By doing this it can- 
not be said that the Municipality has in 
any way contravened any of the condi- 
tions set out in the said agreement Exh. 
52. Wher a diversion of one guntha of 
-land is thus taken it cannot be said that 
the main condition or purpose set out 
in Exh, 52 is being contravened by the 
Municipality. It has been held in Valli- 
ammal v. State of Madras, ILR (1965) 2 
Mad 388: (AIR 1967 Mad 332), that the 
State has power to close down an exist- 
ing burial ground when the State is con= 
vinced that the location of the burial 
ground is injurious to the public or a 
section of the public. It is also laid down 
in S. 253 of the Maharashtra Munici- 
palities Act, 1965 that the Collector after 
considering the opinion of the Municipal 
council if he deems fit, can direct that a 
particular płace shall cease to be used 
as a place fcr disposal of dead and he 
can accordingly order the closing of such 
a place. It is therefore clear that the 
Municipality as per the conditions laid 
down in the said agreement Exh, 52 can- 
not be said to have in any way encroach- 
ed upon the suit land by making a por- 
tion of the road in the suit land. ` The 
road in question without taking the said 
diversion in one guntha of the suit land 
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` cannot be joined and cannot be complet~ 
ed so as to have an access to the western 
cremation ground of 565. and the Munici- 
pality therefore in my opinion has rights 
‘ly under the powers which it has receiv« 
ed as per the agreement Exh. 52 used 
the minimum portion of the suit land on 
its southern boundary for a just and pro- 
per purpose, It cannot, therefore be said 
that the Defendant in any way while 
preparing the said road offended the reli- 
gious feelings of the Lingayat-commu-< 
nity. ” 

14. It appears that the Municipalitz 
further filed a purshis Exh, 54, under- 
taking to take from the South-West 
corner of the suit: burial ground only 
that much portion which is absolutely 
necessary for constructing the roac 
through it, with a view to getting access 
to the western Survey No. 565, and has 
further undertaken to fence the road o2 
both sides as a special case. In view af 
this, the learned Judge held that the im 
tention of the Municipality was not 
- wound the feelings of the Lingayat com 
munity, but bona fide; and hence, tha 
learned Judge dismissed the suit, holdinz 
that the Plaintiffs were not entitled to 
possession of the encroached portion, 


15. The decision of the learned Civ 
Judge was challenged by the Plaintifés 
fn an appeal, which came up for hear- 
tng before the Extra Assistant Judge, 
Sangli, who, by his Judgment dated 
April 30, 1969, set aside the decree pass~ 


ed by the trial Court, and decreed the 


Plaintiffs’ suit, ordering the Municipality 
to deliver vacant possession of the em 
croached portion of one Guntha to the 
Plaintiffs, and perpetually restraininz 
the Municipality from interfering wita 
the Plaintiffs’ possession of the lani 
bearing Revenue Survey No. 564, observ 
fng as follows, relying on a book by ona 
R. C. Burke, named as “Notes on the 
Sangli State”, and some more witnesses 
examined before him by the Plaintiffs: 


“Now, it is not disputed that the Linga- 
yat community has been using the ground 
to bury it’s dead since at least 1878-79, 
The ground has not been put to any 
other use and the grant made by the 
Ganapati Panchayatan Sansthan has been 
revoked, No part of the land has been 
resumed by the Ganapat? Panchayatan 
Sansthan. Even when it was a question 
of constructing a road by the Defendan, 
the sole trustee made it clear that tha 
road could be carved out in the land prc- 
vided there. was no. objection te thet 


Sangli Municipality v. Sheshyapopa Bala (Vaidya J.) - [Prs. 


13-18] Bom, 103 


course from the representatives of the 
Lingayat community. The carving out 
of the road by the defendant was not an 
act in conformity with the consent of the 
Lingayat community, So long as the 


grant subsist and the land fs not resumed ... 


by the Ganapati Panchayatan Sansthan, 
the Lingayat -community’s user cannot be 
interfered with, In taking away some 
part of the land for carving out.a road, 
the defendant has exercised a power 
which does not vest in it. The trustee 
of the Ganapati Panchayatan Sansthan 
had specifically written that the road 
could be built only if there was no ob- 
jection from the Lingayat community. 
Defendant daes not profess that the road 
was built with the consent of the com- 
munity. In fact, the community or at 
least some people belonging to it, were 
very much against the idea of a road 
through their burial ground,” 

16. The learned Extra-Assistant Judge 
further observed with respect to the 
Agreement Exh, 52, that the powers of 
the Municipality were restricted to 
management of the burial grounds and 
it would not include the power to divest 
those using the ground as burial ground 
to meet the grievance of another com- 
munity, and thus, according to the learned 
Assistant Judge, the Municipality had no 
right to take away one Guntha from the 
burial ground used by the Lingayat com- 
munity for construction. of the road to 
be utilised by the Hindus as an access 
to their cremation ground. The judgment 
and ‘decree passed by the Extra Assistant 
Judge, on April 30, 1969, are challenged 
in the above appeal, by the Municipality 
of Sangli. 


17. Mr, Naik, the learned Counsel ap- 
pearing for the Municipality, contended 
that as the portion which was utilised for 
making the road was not used for burial, 
and Exh. 52 conferred on the Munici- 
pality the power to manage the burial 
ground, the Municipality had every right 
to construct a road on the boundary of 
the suit burial ground, and for that pur- 
pose, to take away ths area of the dis- 
puted one Guntha, and the Lingayat com= 
munity not being the owner of the burial 
ground, had no right to object to the 


‘Same. 


18. This argument ignores the well 
settled law in India with regard to burial 
grounds. Any Indian community which 
buries its dead, generally regards the land 
in which the deceased members of the 
community are buried as sacred or 
charmed or hallowed or at least -to be 
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undisturbed. The members of the families 
of the dead are usually or at least on 
occasions, in the habit of performing cer- 
tain religious services at their tombs. 
The ownership of the soil may be vested 
.|in others, but the permission to bury in 
the land, granted as it must be subject 


‘ito the custom of the community, carries ` 


with it the right to perform all custom- 
ary rites, in the burial ground. This is 
the usage of the country and since Bom- 
bay Regulation IV of 1827, the courts in 
this part of the country have always de- 
cided the right in respect of burial land 
according to the usage of the country. 
What the learned Assistant Judge has 
done in the present case, therefore, is in 
accordance with the said usage; and set- 
tled law; and must be upheld. 

19. Thus, in Mohidin Valad Sultan vı 
Shivlingappa Bin Bandeappa, (1899) 1 
Bom LR 170, Mr, Justice Candy 
and Mr. Justice Fulton; fully con- 
curred with the remarks in Kaur Sen 
v. Mamman, (1895) ILR 17 All 87, on the 
subject of customary rights, repelling the 
contention about the custom of burial 
rights over land belonging to strangers, 
and observed: 


“Amongst all races that bury their 
dead, this right of turial in a particular 
locality is one that is most clearly prized 
and although the plaintiff's land may be 
rendered practically useless, if these 
tombs are multiplied exceedingly, the 
contingency seems too distant to justify 
the Courts in summarily putting an end 
to the right. In Hall v. Nottingham ( (1875) 
1 Ex D 1) the possibility that the custom 
there set up might have the effect of 
taking away from the owner of the free- 


hold the whole use and enjoyment of. 


his property was not thought a sufficient 
ground ‘for disallowing it, x x Xx X` 
x x x x X x x 

The mere possibility that after many 
years the number of tombs may have in- 
creased so much as to deprive the owner 
of the use of his field or of a large por- 
_tion of it seems too remote to enable us 
to describe as unreasonable the custom 
in dispute.” 

20. Similarly, in Ramrao Narayan Vv. 
Rustomkhan, (1901) 3 Bom LR 717, 
Fulton and Crowe JJ., have observed at 
page 718, with regard to a Muslim burial 
ground: | 

“The land in dispute, it has been 
found, is a graveyard, disused it may 
be for 20 to 30 years, but retaining none 
the less its character as such. By the 
custom of the country founded 
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on a sentiment which may al- 
most be described as universal 
that the ground in which human 


remains are interred is regarded as for 
ever sacred. The members of the famil~ 
fes of the dead are in the habit of per« 
forming certain religious services at their 
tombs, The ownership of the soil may be 
vested in others, but the permission to 
bury in the land, granted as it must be 
subject to the custom of the community, 
carries with it the right to perform all 
customary rites. The District Judge may 
bave gone too far in inferring from the 
facts which he found proved that the 
land was the property of the Mahomedan 
community. But those facts certainly 
justified him in confirming the decree of 
the Subordinate Judge which directed 
that the plaintiffs, whose relatives have 
been there burned, have the right of 
performing all such worship and cere- 
monies: near the makan and the graves on 
the ground in dispute as are enjoined by 
the Mahomedan custom and religion, 
Regulation IV of 1827, S. 26 requires the 
Ccurts to decide according to the usage 
of the country and that usage in 
our opinion amply supports the decree 
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which has been passed.” 

20-A. Again, in re Mukundraj Atma- 
ram Desai, 18 Bom LR 554: (AIR 1916 
Bom 122), where the District Magistrate 
of Broach, had issued the following 
order: i 


“All persons are hereby informed that 
nobody should bury corpses in the 
kharaba of the Sarkari bet adjoining the 
Ovara of Dashashwamedh of anywhere 
(else) in the Zadeshwar bet; and if any~ 
body does so, he will be criminally pro~ 
secuted for disobedience to this order”, 
a Division Bench of this Court, consisting 
of Batchelor and Sir Lallubhai Shah JJ., 
held that the order was wholly without — 
jurisdiction. 

21. It must be noted that Bomhay 
Regulation IV of 1827, S. 26, is very much 
in force, even now, in this part of the 
country, and runs as follows: 

“The law to be observed in the trial of 
suits shall be Acts of Parliament (of the 
United Kingdom) and (Indian laws) ap- 
plicable to the case, in the absence of 
such Acts and (laws), the usage of the 
country in which the suit arose; if none 
such appears, the law of the defendant; 
and, in the absence of specific law and 
usage, justice, equity and good conscienca 
alone”. 

22. In the present case, the Plaintifff 
Lingayat community was relying on tha 
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‘usage, which was undisputed, of using 
the suit burial ground for the deceased 
members of that community for a peried 
from prior to 1878; and, therefore, -the 
learned Assistant Judge was quite right 
in deciding the matter in accordance wich 
the said usage, which has been recognised 
in this Court, “for over a century as is 
clear from the cases cited above, 


- 23. It is also useful, in this connec- 
tion, to refer to the decision of the single 


Judge of the Lahore High Court, in. 


Shamasuddin Khan y. Abdul Aziz, AT R 
1932 Lah 423, where it was held that: 


“Where graveyard is reserved for tae 
use of a community, and one member of 
it prevents common use of it by leasing 
it out for drying chillies, ete, he is 


guilty of trespass on person as much as. 


on land. It is a trespass on the person 
ín the sense that feelings and sentiments 
of persons are outraged by seeing the 
graves of their ancestors desecrated”, 


24, In arriving at this conclusion, he 
relied on the decision of this Court, in 
Anendrav Bhikaji Phadke v. Shankar 
Daji Charya, (1888) ILR 7 Bom 323, and 
a decision of the Privy Council in D. R, 


K, Saklat v. Bella, AIR 1925 PC 288,- 


though the said cases were not concern= 
ed with graveyards. 


25. In the circumstances, neither the 
Agreement Exh. 52, to which the Linza- 
yat community was not a party, nor any 
provisions of the Bombay District Muni- 
cipal Act, 1901, which governed 
Municipality at. the relevant time, ror 
the Maharashtra Municipalities Act, .1955, 
empowered the Sangli City Municipal 
Council, Sangli, to take away the 
1 Guntha of the land from out of the 
suit burial ground used by the Lingayat 
community, brushing aside the well 
established usage and law governing the 
burying grounds, 


26. Mr. Naik, the learned counsel Ep- 
pearing for the Appellant Municipalizy, 
was unable to point out any provisicns 
therein, justifying the action of the 
Municipality in depriving the Lingayat 
community of the use of the suit burial 
ground. He could only argue that te- 
cause Lingayat community was not the 
owner of the burial ground, the Lingayat 
community could not object to the tak- 
ing over of the land, which contention, 
as already stated above, is against the 
settled law, governing the burial grounds, 
Moreover power of management or 


the. 
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supervision“ can never mean or imply a 
power to encroach or destroy contrary 
to law and usage, 


27. It is also necessary, in this con- 
nection, to refer to Art, 25 of the Consti- 
tution of India, guaranteeing freedom of- 
conscience and free profession, practice - 
and propagation of religion, subject to 
public order, morality and health and to 
the other provisions of Part II of the 
Constitution. Under cl. (2) of Art. 25, it 
is only when the State makes a law, 
subject to complying with the provisions 
of that clause, that it may be possible to 
interfere with the rights like the burial 
rights, 


28. In the absence of such a law, the 


Municipality cannot rely on its agree- . - 


ment with the Ganapati Panchayatan 
Sansthan, or the permission of the Sole 
Trustee of that Panchayatan Sansthan, 
to encroach upon the rights of the Linga- 
yat community to bury their dead. in the 
suit burial ground, 


29. The learned trial Judge had erred 
in law, in ignoring the settled law and 
the provisions of S. 26 of the Bombay 
Regulation Act, (whose application to 
Sangli'is not questioned before me) and 
thee rights based on the usage, which 
existed in the burial land; and further 
erred in holding that there was no en- 
croachment, only because a small south- 
ern portion, not actually used for bury- 
ing dead bedies, was being taken. It was 
not necessary that every portion of. the 
land should have been used by the Lin- 
gayat community for burying the dead 
bodies before the commynity could com- 
plain about the encroachment. 


30. What matters are the feelings o 
the community regarding their burial 
ground, If the Lingayat Samaj’s feelings 
are hurt by encroaching upon the said 
burial ground, there was clearly even an 
encroachment on the fundamental rights 
of that community as ‘well as the well) 
settled rights of the community regarding| - 
burial, based on long established. and un- 
disputed usage. The learned Assistant 
Judge, was therefore, quite right in set- 
ting aside the judgment and decree of 
the learned Civil Judge. 


31. In the result, the above Second 
Appeal is dismissed with costs. 
Appeal dismissed. 
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Balkrishna Bhanudas Chilal, 
cant v. Narayanibai Ramkrishna 
Opponent. 

Civil Revision. Application No. 173 of 
1976, D/- 27-4-1978" 

(A) Civil P. C. (5 of 1908), O. 41, Rr. 28, 
29 —— Applicability — Suit remanded by 
appellate Court to trial Court for re- 
hearing — Rr. 28 and 29 have no appli- 
cation. (Para 4) 

Anno: AIR Comm. C.P.C, (9th End.) 
O. 41. R. 28, N. 1, O. 41, R. 29, N. 1. 

(B) Civil P, C. (5 of 1908), O. 41, R. 23 
(Prior to (Amendment) Act, 1976) — Order 
of remand — Trial Court disposing of 
suit upon merits and on all points raised 
before it — Some evidence not brought 
on record — Held, appellate Court should 
not have set aside decree and passed re- 
mand order — Proper procedure to he 
followed was one under R, 27. AIR 1929 
Bom 175, AIR 1935 Bom 216 and AIR 
1935 Bom 222 Foll, (Paras 4, 5) 


Anno: AIR Comm, C.P.C, (9th Edn), 
O. 41, R. 23, N. 11, 


(C) Civil P. C. (5 of 1908), S. 115 — 
Error of procedure — Case where High 
Court refused to interfere with remand 
order in execcise of its discretionary 
power. 

What was sought to be assailed by the 
petitioner was the procedural irregu- 


Appli- 
Kukal, 


larity committed by the appellate Court: 


in passing the order of remand. The order 
was erroneous in law under the old Cade 
but would have been perfectly valid had 
the 1976 Amendment Act inserting 
R. 23-A in O. 41 been in force when the 
appeal came to be decided, Moreover, 
both the parties were given right to pro- 
duce additional evidence and no pre« 
judice could possibly have been caused 
to the petitioner. In the circumstances, 
the High Court refused to interfere with 
the remand order in exercise of its dis- 
cretionary power, (Para 5) 
Anno: AIR Comm., C. P.C., (9th Edn.), 
5S. 115, N. 14. ` 
Cases Referred: Chronological Paras 


AIR 1935 Bom 216:37 Bom LR 203 3 
AIR 1935 Bom 222:37 Bom LR 241 3 
AIR 1933 Cal 20 5 
AIR 1929 Bom 175: 31 Bom LR 208 3 


*(Aganst order of S. K. Kulkami, 2nd 
Extra Asstt. J., Sholapur in Civil Appeal 
No. 114 of 1974). 
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A, L R; 


v. B. Rege, for Applicant; A. M. Dabir 
with A. H. Vaishnav, for Opponent, 


ORDER :—The parties own adjoin- 
ing plots of land situate in the village 
of Soregaon in District Sholapur, the 
Petitioner being the owner of the plot 
bearing survey No. 175 and the Respon- 
dent being the owner of the plot bearing 
survey No, 174, Each party alleged that 
the other had encroached upon his plot 
of land, This led to disputes between, 
the parties, and ultimately a joint ap- 
plication was made by them to the office 
of the Cadastral Surveyor to ascertain 
the boundaries of their respective lands, 
The survey was carried out by the Sur- 
vey Officer and a plan was prepared 
which showed that the Respondent had 
encroached upon the Petitioner’s land to 


‘the extent of five ares of land. There- 


after on the application of the Respon- 
dent a fresh survey was carried out in 
1970 and a new plan was drawn which - 
showed that the Petitioner had encroach- 
ed upon the land of the Respondent to 
the extent of sixteen ares of land, 
According to the Petitioner, while the 
first survey was carried out after due 
notice to both the parties. the second 
survey was carried out without notice 
to the Petitioner. On the strength of 
the map prepared in the second survey 
the Respondent filed a suit in the Court 
of the Civil Judge, Junior Division, Ak- 
kalkot, on deputation at Sholapur, being 
Regular Civil Suit No. 403 of 1971, pray- 
ing for possession of the portion which 
according tc the map prepared in the 
said second survey was encreached upon 
by the Petitioner. At the trial of the 
said suit the Respondent produced a cer- 
tified copy of the map prepared at the 
time of the second survey. The original 
of the said map was called for from the 
Settlement Department and the signature 
of the Survey Officer and of the Dis- 
trict Inspector of Land Records who had 
verified the said map were got proved by 
the Respondent by examining another 
surveyor from the said department. Re- 
Tying upon the said map the Respondent's 
suit was decreed, Against this decree the 
Petitioner filed an appeal, being Civil 
Appeal No, 114 of 1974, in the District 
Court, Sholapur. The said appeal was 
heard by the II Extra Assistant Judge, 
Sholapur, At the hearing of the said 
appeal it was contended on behalf of the 
Petitioner that the said map upon which 
the trial Court had based its finding had 
not been properly proved in evidence. 
Upon this two applications were filed om 
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behalf of the Respondent requesting the 
flower Appellate Court to remand fhe 
case to the trial Court.in case the Court 
came to the conclusion that the said map 
had not been proved by proper evidenze. 
The lower Appellate Court pointed cut 
that for what had happened the pares 
could not be entirely blamed and that 
had the trial Court refused to admit the 
certified copy of the map in eviderce 
without the original being properly prev- 
ed by calling in evidence the survey of- 
ficer who had prepared it and the Dis- 
trict Inspector of Land Records who kad 
verified it, the Respondent would hzve 
Jed the necessary evidence, Accordingly 
the lower Appellate Court allowed fhe 
Petitioner’s appeal, set aside the decree 
appealed against and remanded the sait 
to the trial Court for further hearing 
and disposal according to law. ‘The 
lower appellate Court further directed 
the trial Court to give to the Respondent 
‘an opportunity to call and examine the 
Cadastral Surveyor. and the District In- 
spector of Land Records to prove the 
said map or to’ get the boundary of her 
land and that of the Petitioner’s adjacent 
land determined by the competent ze- 
venue authority by making a proper. te- 
ference to the said authority. The lower 
appellate Court further directed that the 
Petitioner should also be permitted to lead 
additional evidence only with respect to 
the dispute relating to the boundary if 
he so desired and that the trial Court 
should take a fresh decision in the light 
of additional evidence that might be 
brought on. the record by both the 
parties. It is the legality of this decision 
which is being challenged in this Rewi- 
sion Application by the Petitioner, 


2. In Mr, Rege’s submission, prior to 
the-coming into force of the Civil P. C. 
(Amendement) Act, 1976, the: only power 
of remand which a Court of Appeal 
possessed was under O. XLI, R. 23 of the 
Code. Under the said R. 23 where a 
Court from whose decree an appeal is 
preferred had disposed of the suit uron 
a preliminary point and the decree is 
reversed in appeal, the appellate Court 
could, if it thought fit, by order remend 
the case, and could further direct what 
issue or issues shall be tried in the case 
so remanded, Mr. Rege submitted that 
in a case where the trial Court had disp>s- 
ed of the suit not upon a prelimincry 
point but upon merits and on all points 
raised before it, the Code did not enviszge 
a remand by an appellate Court to the 
trial Court if it found that some evi- 


Balkrishna v. Narayznibai (Madon J.) 


[Prs; 1-3] Bom. 107 — 


dence which ought to have been led was 
not brought on the record. In Mr. Rege’s 
submission, in such am event the proper 
procedure for the appellate Court to 
have followed was. the one under O, XLI, 
R. 27 of the Code. : Under that rule, as” 
amended by this High Court, the parties 
to an appeal are not entitled te produca 
additional evidence, whether oral or 
documentary, in the appellate Court, but 
if the Court from whose decree the ap- 
peal was preferred had refused te ad- 
mit evidence which ought to have been 
admitted, or if the party seeking to pro- 
duce additional evidence satisfied the ap- 
pellate Court that such evidence, not- 
withstanding the exercise of due dili- 
gence, was not within his knowledge or 
eould not be produced by him at the 
time when the decree under appeal was 
passed or made, or if the appellate Court 
required amy document to be produced 
or any witness to be examined to enable 
it to pronounce judgment or for any 
other substantial cause, the appellate 
Court may allow such evidence to be 
produced or witness'to be examined. 


3. Relying upon the provisions of the 
rules above referred. to, Mr. Rege, learn- 
ed advocate for the Petitioner, contend- 
ed that the lower appellate Court was in 
error in setting aside the decree passed 
against the Petitioner, In his submis- 
sion, the proper procedure for the lower 
appellate Court to have followed was to 
have taken additional evidence itself or 
to have directed the trial Court to take 
such evidence, but it was not open to it 
to set aside the decree and remand the 
suit for a fresh. hearing. In support of 
this submission Mr, Rege relied upon 
three decisions of this High Court. The 
first was the decision of a Division Bench 
of this Court in Annaji Ramchandra v. 
Thakubai Dattatraya Deshpande, 31 Bom. 
LR 208: (ATR 1929 Bom 175). In that 
case the Division Bench held that where 
a District Court was of opinion that cer- 
tain findings of fact were necessary. for 
the proper disposal of an appeal and that 
evidence should be led on those points, 
the correct procedure for Ñ was to frame 
{issues and refer them for trial to 
the trial Court, and the trial Court 
should then return its findings to the 
District Court which must rehear the 
appeal so far as was necessary and dis- 
pose it of under O. XLI, R. 25 of the 
Civil P..C. The Division Bench further 
held that in such a case it was not com- 
petent te the District Court to reverse 
the decree and remand the case for dis- 
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posal under O, XLI, R. 23 of the Code 
which only applied to. a case where a 
suit had been decided upon a preliminary 
point. The other two decisions relied 
upon by Mr, Rege were of single Judges 


of this High Court. In Purushottam Dat-. 


tatraya Shetye v. Yeshvadabai Jayadev 
Shetye, 37 Bom LR 203: (ATR 1935 Bom 
216) Broomfield J., held that though 
the Court had no doubt an inherent 
power to remand a case even where 
- C., XLI, R. 23 of the Code did not ap- 
ply, provided that the interests of jus- 
tice. required it, the Court had no in- 
herent power to disregard a method 
of procedure enjoined or provided by the 
Code and adopt a different one unless it 
really was mecessary in the interests of 
justice. Broomfield, J., further held 
that the High Court had power to inter- 
fere under its revisional jurisdiction 
with an order of remand passed by a 
lower appellate Court which purported 
to have been made under its inherent 
jurisdiction but which contravened the 
express provision of R. 23 of O, XLI of 
the Code. The same view was taken by 
Fangnekar, J., in Motibhai Jesingbhai 
Fatel v. Ranchhodbhai Shambhubhai 
Fatel, 37 Bom LR 241: (AIR 1935 Bom 
222). i 


4. Mr. Dabir, learned advocate for 
the .Respondent,: however, sought to sup- 
port the order of the appellate Court 
under Rr, 28 and 29 of O. XLI of the 
Civil P. C. I am umabie to appreciate this 
argument. The said Rr. 28 and 29 have 
no application to a case where the suit 
is remanded by an appellate Court to the 
trial Court for rehearing. R. 28 of 


C. XLI of the Code lays down the mode _ 


of taking additional evidence when the 
appellate Court has allowed it to be pro- 
duced under R. 27 of O. XLI, R. 29 of 
©. XLI provides that where additional 
evidence was directec or allowed to be 
taken, the appellate Court is to specify 
the points to which the evidence was to 
be confined, and record om its proceed- 
ings the points so specified. It is un- 
doubtedly true that in his judgment the 
learned Extra Assistant Judge has speci- 
fied the points upon which additional 
evidence should be led. It is not this 
part of his order that is, however, quar- 
elled with by the Petitioner. What is 
challenged is the earlier part of his order 
by which instead of directing the trial 
Court to record additional evidence on 
the points specified by it and report its 
findings thereon to it for disposal of the 
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appeal, the lower appellate Court has 
set aside the decree . and remanded the 
suit to the trial Court for further hear= 
ing and disposal. 


5. The authorities relied upon by 
Mr, Rege, learned advocate for the 
Petitioner, are binding upon me, and in 
the light oz these authorities it must be 
held that the order of the learned Extra 
Assistant Judge was erroneous in law. 
The question, however, which arises is 
whether sitting in revision I, in the ex- 
ercise of my discretionary power, should 
interfere with that order. It is now too 
well-settled that the exercise of powers 
under S. 115 of the Civil P. C. is dis- 
cretionary. It is unnecessary to cite all. 
these cases. In Hari Sheikh v. Sm. 
Dilian Bibi, AIR 1933 Cal 20, a Division 
Bench of the Calcutta High Court, after 
coming to the conclusion that the order. 
made was erroneous in law, refused to 
interfere with the order im the exercise 
of the revisional jurisdiction. In that 
case the.order sought to be revised was 
one granting extension of time for mak- 
ing certain payments provided for in the 
decree which further provided that in 
default of payment within the specified 
time the suit would stand. dismissed. 
-After coming to the conclusion that the 
Court had no jurisdiction to extend the 
time, the Calcutta High Court refused to 
interfere with that order in revision on 
the ground that interference by it would 
lead to a final dismissal of the suit, caus- . 
ing perhaps irreparable loss to the op- 
posite party and as such amount to a 
denial of justice to them. The ques- 
tion is whether there are any circums- 
tances before me which would induce me 
not to exercise my discretion in favour 
of the Petitioner. The most important 
circumstance is that what is sought to be 
assailed before me is a procedural. irre- 
gularity committed by the lower appellate 
Court. Today the position in law had 
completely changed. By the Civil P C. 
(Amendment) Act, 1976, a mew rule, 
namely, rule 23A, has been inserted in 
O. XLI. That rule provides as follows := 


“23A. Remand in other cases — Where 
the Court from whose decree am appeal is 
preferred has disposed of the case other- 
wise than on a preliminary point, and 
the decree is reversed in appeal and a 
re-trial is considered necessary, the Ap- 
pellate Court shall have the same powers 
as it has under rule 23”. 


-(The underlining is mine) © 
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us, had the 1976 Amendment Act been 
force on the day when the appeal 
ne to be decided, the order of the 
earned Ii Extra Assistant Judge wouid 
have been perfectly valid in law. Yət 
another circumstance which I cannot feil 
to take inte account is that in the cases T2- 
lied upon by Mr, Rege, learned advocate 
for the petitioner by the order sought to be 
revised an injustice had been caused to the 
applicant. In the case before me mo in- 
justice has been caused to either party. 
The plaintiff, who obtained the decr2e 
and whose decree was set aside and the 
suit remanded and who is the Respondent 
before me is supporting the order. The 
order is being challenged by the defen- 
dant, who is the Petitioner before me, 
against whom the decree for possessien 
was passed, which decree was set asice. 
Both parties are given the right to pro- 
duce additional evidence. Mr, Rege, 
learned advocate for the Petitioner, was 
unable to point out to me any prejudice 
which was or could possibly be said io 
jhave been caused to the Petitioner. -n 
these circumstances. I refuse to interfere 
with the order of the learned II Extra 
Assistant Judge. 

6. In the result, I dismiss this Civil 
Revision Application and discharge tke 
tule. à 
-.7, In view of the fact that the orcer 
of the appellate Court was erroneous 1 
law and it came to_be passed on the ap- 
plication of the Respondent to the lower 
appellate Court, the Respondent will pey 
to the Petitioner the costs of this Civil 
Revision Application. 

Application dismissed. 
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KAMBLI AND GINWALA JJ. 

Sitabai Ramchandra Jaltare and others, 
Appellants v, Masjid Nurun Mohača 
Jingerwadi, Respondent, 

Letters Patent Appeal No. 7 of 1971 
D/- 24-4-1978* 

(A) Civil P. C. ( of 1908), O. £2 
Rr, 10 and 3 — Scope of — Suit filed ky 
a Mutwalli of 2 Mosque in his capacity 
as a trustee — Death of plaintiff — Suit 
can be continued by ancther trustee and 
not by his own legal representatives — 
R. 10 and not R. 3 of O. 22 would apply 


*(Against Judgment of Nain J., in A, O. 
No, 20 of 1967, D/- 20-2-1970 (Bom) }. 


KV/LV/F61/78/LGC, . 
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— No abatement — Application for bring- 
ing new trustee on record can be made. 
at any time during pendency of suit. 

‘Order 22 Rule 3 applies to cases where 
the plaintiff leaves behind the estate 
which could be inherited by his heirs or . 
successors and if they are brought on. 
record, then the provisions of O. 22, R. 3 
will apply. However, the case would be 
different where the suit is brought by the 
plaintiff not in his personal capacity 
but in his representative capacity as a 
trustee or otherwise. In that case when 
he dies, his own legal ` representative 
would not automatically become trustees 


. and would not be legal representatives 


within the meaning of clause (11) of Sec- 
tion 2 of the Code, Only those trustees 
who are elected or appointed under the’ 
scheme of the trust can step in his shoes 
and continue the suit. Such a new trus- 
tee could not by any stretch of imagi- 
nation be said to be legal representative 
of the deceased trustee, Im any case, 
the right of the deceased plaintiff to act 
as a trustee would not pass on to the 
new trustee on the death of the deceased 
trustee. The new trustee would get his 
right not by virtue of death of the pre- 
vious trustee but because of his being 
elected or appointed as a trustee under 
the scheme of the trust. Obviously, 
therefore, when a suit is filed by a per- 
son in his capacity as a trustee or re- 
presenting a trust or any interest and if 
he dies, the suit cannot be continued by 
his own legal representatives but will 
have to be continued by another trustee 
or a person who is appointed or elected 
to manage the trust. In short, therefore, 
interest as a trustee will not devolve on 
a mew trustee because of the death of 
the previous trustee but because of his 
being elected or appointed as such. Now 
obviously such a case will mot be cover- 
ed by O., 22, R. 3, which contemplates 
the legal representatives of the deceased 
plaintiff being brought on record. Since 
the new trustee would not be a legal re- ` 
presentative of the deceased trustee, in 
that sense there is no question of the 
new trustee applying for being brought 
on record under the provisions of O.. 22, 
R., 3. Obviously such a case would be 
covered by R. 10 of O. 22. (Case law 
discussed). (Para 7) 


Unlike Rules 3 and 4, of O, 22, no 
limitation is prescribed for presentation 
of an application under O, 22, R. 10, and 
mo penalty is laid down for failure to 
substitute the person on whom the in- 
terest of the deceased plaintiff or defen- 
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dant has devolved and hence the right to 
make an application under the latter rule 
is a right which accrues from day to day 
and can be made at any time during the 
pendency of a suit and there is no abate- 
ment under that rule. Therefore, once 
it is held that the application is governed 
by ©. 22, R. 10 such an application 
could be made at any time during the 
pendency of the suit or appeal, but while 
granting leave to the applicant to pro- 
ceed with the suit or appeal, the Cour? 
would consider the question on merits. 
However, the application cannot be 
thrown out simply because it is not made 


within a particular period. ATR 1962 Pat.. 


285 (FB) and AIR 1944 Nag. 137 Foll. 
(Para 8) 
Since the application was governed by 
O, 22, R, 10, the question whether the in- 
terest of deceased Mutawalli had devolv- 
ed on the person filing application pur- 
porting to be a Managing Trustee would 
have to be considered and enquired into 
. amd therefore, the case was remanded 


for this purpose. (Para 11) 
Anno: AIR Comm. C.P.C. (9th Edn.) 
O. 22, R. 3, N. 2 aná 2A; 


O. 22, R. 10, 
N. 2, 9, 14, 22. 


(B) Bombay Public Trusts Act (29 of 
1950). Ss. 56B, 86 {3) — M. P. Publie 
Trusts Act (30 of 1951), Section 5 — Ear- 
lier order of Registrar under M, P. Act 
holding that the Mosque in question was 
not a public trust — Asst. Charity Com- 
missioner registering Mosque as a public 
trust —- Held, it should have been pro- 
per for the District Judge to issue a no- 
tice under Section 56B to Charity Com- 
missioner before setting aside his order 
— In that case Charity Commissioner 
would have been in a better position to 


place all material before the court to, 


show whether the order of Registrar 
itself was without jurisdiction and was 
not saved under S. 86 (3). (Case law 
discussed.) (Para 10) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1742:1967 Mah LJ 135 1 
AIR 1962 Pat 285 (FB) 3 
(1961) Appeal No 9 of 1961 (Bom) 19 
AIR 1960 Punj 382 : 
ILR (1955) 1 All 128 

1955 Nag LJ (Notes) No. 277 P. 87 
AIR 1944 Nag 137 

ATR 1940 PC 116:1940 All LJ 522 
AIR 1932 Cal 783 

AIR 1926 Mad 540 


S. N. Kherdekar, for Appellants,  M. 
M. Qazi, for- Respondent; ` > 
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GINWALA, J.:—This appeal under the 
Letters Patent has been filed against the 
Judgment of the learned single Judge 
(Mr. Justice Nain) in Appeal No, 20 of 
1967, allowing the said appeal and set~ 
ting aside the order passed by the learn« 
ed District Judge on 13th April 1967 in 
Miscellanous Judicial Case No, 27 of 
1965, The facts leading to the present 
appeal may shortly be stated as follows, 


2. At Akoz in district Akola, there 
was a mosque popularly known as ‘Mas-« 
jid Nuran’ or Nurunbiki Masjid. It ap- 
pears that some immoveable property in 
the shop of open plot and built houses 
had been dedicated to this mosque. One 
Awaliyabi, who purported to be the 
Mutawalli of the mosque, brought a 
suit being Civil Suit No. 279-A of 1951 in 
the Court of Civil Judge at Akot agains? 
Ramchandra Narayan for possession of a 
piece of land, demarcated by letters 
ABCDEFJLM in the map accompanying 
the plaint on the allegation that this 
piece of land belonged and was in pos- 
session of the mosque amd was in wrong- . 
ful possession. of the said Ramchandra, 
Ramchandra raised several contentions 
in his defence. The learned Civil Judge 
decided the suit on 17th November. 1952 
and held that the plaintiff in the suit 
was entitled to the possession of a site 
measuring 78 feet x 68 feet from out of 
the site which was the subject matter 
of the suit. The learned Civil Judge 
dismissed the suit with regard to rest of 
the site. Being aggrieved by this deci- 
sion of the learned Civil Judge in the 
suit, Awaliyabi preferred an appeal be- 
fore the learned District Judge at Akola 
which was numbered as Appeal No, 79-A 
of 1953 Ramchandra filed cross-objec- 
tions in: the appeal. When the appeal 


. was pending before the learned District 


Judge, Ramchandra contended that tha 
appeal could not be proceeded with be- 
cause, even according to the plaintiff, 
ie. Awaliyabi, the mosque was a public 
trust and unless the said public trust 
was registered as required by the pro- 
visions of the M. P., Public Trusts Act, 
1951, the appeal could mot be entertain- 


‘ed. This objection on the part of Ram- 


chandra was upheld by the then learned 
District Judge, who on 26th August 1955 
passed an order in the following terms := 


"In view cf the ` recent decision in 
Jiwan Bodh Deity v. Kesheorao (C. R. 
No. 188 of 1954, D/- 11-2-1955: 1955 
Nag LJ (Notes) No. 277, p. 87), this appeal . 
is ‘filed’ and be consigned to the Record 
Room, After the trust is registered, tha 
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appellant shall have the liberty to ap- 

ply for proceeding with the appeal”. 
In pursuance of this order, therefore, 


the record of the appeal was consign=d 
to the Record Room, 


3. On 30th April 1965 one Abdul 
Majid son of Abdul Rahman prz- 
sented an application to the leam- 
ed District Judge, purporting to >e 
a Managing Trustee of the said mosqre. 
After giving. the history of the litigation 
upto the order which was passed by the 
learhed District Judge on 26th August 
1955, Abdul Majid submitted that Awa- 
liyabi expired on 24th May 1958 and till 
her death the mosque was not registerzd 
as a public trust. He further submitted 
that later on the mosque came to be re- 
gistered as a public trust under the pro- 
visions of the Bombay Public Trusts Act, 
1950 and certificate of registration had 
been issued to him by the Assistant 
Charity Commissioner, Akola Regicn, 
Akola on 5th November 1963 and henze 
he had become the managing trustee of 
the said mosque and was entitled to pre- 
sent the application on behalf of tne 
said trust, Abdul Majid further contend- 
ed that since the mosque had been rz- 
gistered as public trust, it was entitled 
to carry on the appeal which had been 
consigned to the Record Room for want 
of registration under the above said 
order of the learned District Judge. By 
this application, therefore, Abdul Majid 
prayed that the record of the appeal 
should be sent for from the Reco-d 
Room and he should be substituted as 
appellant in place of Awaliyabi and the 
appeal be proceeded with. Ramchandra, 
who was respondent in appeal, resisted 
this application by filing written statz- 
ment on 25th August 1965. He raised 
several contentions and ome of the con- 
tentions was that during her lifetime 
Awaliyabi has applied to the Registrar 
of Public Trusts under the M. P. Public 
Trusts Act on 10th July 1956 for regi- 
tration of the trust as a public trust but 
the said application was dismissed ky 
the Registrar om the ground that the 
trust was not a public trust. Ramchandza 
further contended that while applying 
for registration before the Assistant 
Charity Commissioner under the provi- 
sions of the Bombay Public Trusts Act, 
1951, the applicant, viz., Abdul Majid 
had suppressed this fact from the As- 
sistant Charity Commissioner and sin-e 
the Registrar under the M. P, Act had 
already rejected Awaliyabi’s application 
for registration of the trust as a public 
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trust, the Assistant Charity Commis-° 
sioner had no power and jurisdiction to 
do otherwise and hence the order pas- 
sed by the latter registering the trust 
as a publie trust was without jurisdic- 
tion, Another contention raised by 
Ramchandra was that even if it was held. 
that the mosque was a private trust and 
Awaliyabi was its Mutawalli, the ap- 
plication made by Abdul Majid for leave 
to proceed with the appeal was not ten- 
able in view of the fact that legal re- 
presentatives of Awaliyabi, who should 
have applied for being brought on re- 
cord within 90 days of the death of the 
former, had not dome so and hence tha 
right to sue did mot survive and the ap- 
peal abated. These were the two main 
contentions apart from others which 
Ramchandra raised against the ap- 
plication of Abdul Majid. Abdul Majid 
followed the first application by another 
application for 27th March 1967, pur- 
porting to have been filed under Order 
22 Rule 10. of the Code of Civil Proce- 
dure. In substance the allegations in 
this application were practically the 
same as in the earlier application. The 
only difference being that by this ap- 
plication Abdul Majid prayed that he 
may be allowed to amend the appeal 
memo by substituting his mame in his 
capacity as a Managing Trustee of the 
mosque in. place of Awaliyabi. Ram- 
chandra opposed this application also by 
filing written statement on 6th April 1967. 
Abdul Majid produced Certificate of Re- 
gistration while Ramchandra produced 
four documents which included a certifi- 
ed copy of the order passed by the Re- 
fistrar under the M, P. Public Trusts Act 
on the application of Awaliyabi and 
certified copy of the resolution passed on 
26th December 1962 electing members to 
the Managing Committee of the mosque. 
It may be mentioned here that the name 
of Abdul Majid appears in the list of 


‘members given in the resolution and he 


is shown as a Managing Trustee, 


4. It appears that though from time 
to time the application filed by Abul 
Majid was fixed for hearing, arguments 
were heard by the learned District Judge 
on 6th April 1967. He then passed his 
order on 13th April 1967 under which he 
rejected the application filed by Abdul 
Majid on 30th April 1965. The learned 
District Judge held that since applica- 
tion was not made by the legal repre- 
sentatives of Awaliyabi for being 
brought on.record, the- appeal had abat- 
ed. The learned District Judge was of 


pE. 
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the view that the case was governed not 
by Rule 10 but by Rule 3 of Order 22 
of the Code of Civil Procedure. Secondly 
the learned District Judge also held that 
the order passed by the Assistant Charity 
Commissioner registering the mosque as 
a public trust was null and void in view 
o: the fact that the Registrar under the 
`M. P, Public Trusts Act had rejected the 
application of Awaliyabi for registration 
oz the trust as a public trust and in 
view of this and by virtue of the pro- 
visions of Section 86 (8) (a) of the Bom- 
bay Public Trusts Act, the Assistant 
Charity Commissioner would have no 
juridiction to entertain any application 
for registraton, of the trust. For these 
reasons, therefore, the learned District 
Judge held that the application made by 
Abdul Majid was not. maintainable and 
hence he rejected it. 


5. Being aggrieved by this order pas- 
sed by the learned District Judge, Abdul 


Majid preferred an appeal to this Court ` 


- being appeal from Order No. 20 of 1967. 
The learned Single Judge set aside the 
finding of the learned District Judge 
both with regard to the abatement of the 
appeal as also the validity of the order of 
the Assistant Charity Commissioner. The 
learned Single Judge, held that Awaliyabi 
kad not filed the suit in her personal capa- 
city and there could be no question of 
continuation of the suit by her personal 
legal represetative and that it could be 
continued by another representative of 
the trust. The learned Single Judge, 
therefore, held that when one trustee 
dies, resigns or otherwise ceases to be 
the trustee of a Trust, it would, be de- 
volution of interest within the meaning 
cf Order 22, Rule 10 of the Code of Civil 
Procedure and the suit could be continu- 
ed by the person upon whom such in- 
terest devolved by leave of the Court. 
Hence, according to the learned Single 
Judge, the provisions of Order 22 Rule 10 
of the Code applied to the present case 
‘and in that view of the matter it could 
not be said that the appeal had abated. 
With regard to the validity of the order 

‘of the Assistant Charity Commissioner. 
the learned Single Judge held that in 
view of the provisions of the Bombay 

_ Public Trusts Act and particularly -the 
finality attached to the order passed 
under the Act the learned District Judge 
had no jurisdiction to hold an enquiry 
into the correctness of the said entries 
and he, therefore, set aside that finding 
af the learned District Judge. In the 
view which the learned Single Judge 
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took about the findings of the learned 
District Judge, he allowed the appeal, 
set aside the order passed by the learn- 
ed District Judge on 13th April 1967 and 
allowed the application filed by Abdul 
Majid for leave to continue the appeal. 
He directed the learned District Judge to 
hear the appeal on merits. Being aggri- 
eved by this order passed by the learned 
Single Judge, Ramchandra filed this ap- 
peal under the Letters Patent. During 
the pendency of the appeal Ramchandra 
expired and his legal representatives: 
oe been brought on record as appel- 
Jants, 


6. The first question which falls for 
consideration is whether the application 
which was made by Adbul Majid before 
the learned District Judge was governed 
by Rule 3 of Order 22 as held by the 
learned District Judge or by Rule 10 of 
Order 22, as held by the learned Single 
Judge. Relying on certain decisions re- 
ferred to by him-in his judgment, the 
learned District Judge was of the view 
that Order 22 Rule 10 is a residuary 
rule governing only those cases which 
are not provided for by the preceding 
rules and where devolution takes place 
by reason of death, the matter falls 
under Rule 4 where the death is of the 
defendant and Rule 10 will have no ap- 
plication to such a case. The learned 
District Judge was of the view that Rule 
10 is an enabling one but not a device 
intended to get over the laches of the 
parties bound to move under Rule 3 or 
Rule 4. It appears that the learned Dis- 
trict Judge was of the view that Order 22 
Rule 10 will not apply to a case where 
the plaintiff or defendant dies and the 
suit has to be continued by other per- 
sons, The learmed District Judge was of 
the view that in case of death of the 
plaintiff or the defendant, as the case may 
be, the proper provision to be applied 
would be Rule 3 or R, 4 of O, 22 and not 
Rule 10. It was in this view of the mat- 
ter that the learned District Judge held 
that the present case was governed by 
Order 22 Rule 3 of the Code and not by 
Order 22 Rule 10. Having held so, the 
learned District Judge further found that 
the legal representative of Awaliyabi 
should have been brought within 90 days 


“from her death and since this has not 


been done, the appeal had abated, 


7. As already seen the learned Single 
Judge differed from the learned District 
Judge with regard to the application of 
Order 22 Rule 3 to the- present case. 


1979 
The learned Single Judge observed thet 
Order 22 Rule 3 would apply only if o2 
the death of the plaintiff the suit is > 
be continued by the legal representatives 
of the plaintiff but not to the case where 
the plaintiff: was a trustee. According > 
him, on the death of the plaintiff, who 


filed the suit in his capacity as a trustee, - 


or his resignation or otherwise ceasing 
to be trustee, the person who could cor 
tinue the suit would mot be his personel 
legal representative but another trustee 
of the said trust. The learned single 
Judge observed that Awaliyabi had nct 
- filed the suit im her personal capacity 
and hence there could not be any ques 
tion of her personal legal represente- 
tives continuing it amd it could be corm 
tinued by another representative of the 
trust. In our opinion, the view taken by 
the learned single Judge, with respec:, 
appears to be laying down the-law cor- 
rectly in this respect, In Thirumalai r, 
Arunachella (AIR 1926 Mad 540), the ar- 
peal was filed by nine trustees, But 
during the pendency of the appeal tw 
of them died and one retired, It appears 
that an application was made for bring- 
ing on record the trustees who had been 
appointed in place of one of them who) 
had expired and the other who had re- 
tired. This application had been filed 
beyond the period of 90 days from th3 
death of one of trustees and from 
date of retirement of the other. It 
contended that the new trustees, 
had been appointed in place of the abov2 
said two trustees were their legal re- 
presentatives within the meaning of 
cl, (11) of S. 2 of the Code and henc2 
the application not being filed within tha 
prescribed time, could not be entertainec, 
On these facts it was held that the new 
trustees were not Iegal representatives of 
those who had died‘or retired and it was 
held that the application for bringing the 
new trustees on record would fall under 
Order 22 Rule 10, because the interest oč 
the deceased trustees devolved on ‘these 
persons by the act of the electors done im 
pursuance of the scheme framed by tha 
rt and it was a case of devolution. of 
-interest during the pendency of the suit 
In Keshab Rai v. Jyoti Prosad (AIB 
1982 Cal 783) a Division Bench of the 
Calcutta High Court held that Rules 3, 
3 and 4 of Order 22 of the Code relate te 
eases of devolution in interest on the 
death of a plaintiff or defendant when 
such plaintiff or defendant was suing or 
was being sued respectively in his per- 
sonal capacity, that these rules do nes 
1979 Bom/8 IV G—17 
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apply when a suit is brought by or- 


‘against a person in his representative 


character and to such a suit: the provi- 
sions of Order 22 Rule 10 of the Code 
will be applicable. Again in Kishori Lal 
v. The Collector (ILR (1955) 1 All 128) a 
Division Bench of the Allahabad High 
Court held that Order 22 Rule 4 of the 
Code is applicable to those cases where 
a person who is brought on the record as 
legal representative inherits the pro- 
perty from the deceased party, but where 
a person is brought om the record as 
legal representative in order to repre- 
sent an estate which was formerly ` re- 
presented in a suit by another person, 
Order 22 Rule 10 of the Code will apply. 
Lastly in Roshan Lal v. Kapur Chand 


(AIR 1960 Punj 382) a Division Bench of > 


the Punjab High Court has held that 
where a suit is brought by trustees and 
some of them die during the pendency 
of the suit, the mew trustees can be ad- 
ded as parties under Crder 22 Rule 10 of 
the Code and newly appointed trustees 
are not representatives of the deceased - 
trustees within the meaning of Order 22 
Rule 3. It would, therefore, appear that 
it is well settled that Order 22 Rule 3 
of the Code applies ta cases where the 
plaintiff leaves behind the estate which 
could be inherited by his heirs or suc- 
cessors and if they are brought on re- 
cord, then the provisions of Order 22 
Rule 3 will apply, However, the case 
would be different where the suit is 


‘brought by the plaintiff not in his per- 


sonal capacity but in his representative 
capacity as a trustee or otherwise. In 
that case when he dies, his own legal re- 
presentative would not automatically 
become trustees and would not be legal 
representatives within the meaning of 
Clause (11) of S. 2 ož the Code, Only 
those trustees who are elected or ap- 
pointed under the scheme of the trust}. 
can step in his shoes and continue the 


suit. Such a new trustee could not by]. = 


any stretch of imagination be said to bej- 
legal representative of the deceased 
In any case, the right of the 
deceased plaintiff to act- as a trustee 
would not pass on to she new trustee on 
the death of the deceased trustee, The 
new trustee would get his right not by 
virtue of death of the previous trustee 
but because of his being elected or ap- 
pointed as a trustee under the scheme of 
the trust, Obviously, therefore, when a 
suit is filed by a person in his capacity 
as a frustee or representing a trust. or 
amy interest and if he dies, the suit can- 
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mot be continued by his own legal re- 


presentatives but will have to be cot- 


tinued by another trustee or a person 
-lwho is appointed or elected to manage 
the trust. In short, therefore, interest 
as a trustee will not devolve on a new 
trustee because of the death of the pre- 
vious trustee but because of his being 
elected or appointed as such. Now obvi- 
ously such a case will not be covered by 
Order 22 Rule 3, which contemplates the 
legal representatives of the deceased 
plaintiff being brought on record, Since 
the mew trustee would not be a legal re- 
presentative of the deceased trustee, in 
that sense there is no question of ths 
new trustee applying for being brought 
on record under the provisions of Order 
22 Rule 3 of the Code. Obviously such a 
vase would be covered by Rule 10 af 
Order 22 of the Code. In this view cf 
the matter, therefore, it is not possible 
to say that the conclusion to which the 
learned single Judge has arrived is ncé 
correct, 


$. However, even if it is assumed 
that the present case is governed ‘by 
Order 22 Rule 10 of the Code, the ques- 
tion still remain, whether the applica< 
tion made by the new trustee would be 
governed by any period of limitation, 
Even though, Shri Kherdekar appearing 
for the respondents before the learned 
single Judge had submitted that such an 
application would be governed by Article 
181 of the Indian Limitation Act, 1908, he 
‘has very fairly conceded before us that 
such an application would not be gover- 
ed by any period of limitation. It is not. 
therefore, necessary to decide this point 
in this appeal. However, in Baijnath Ram 
.v. Mt. Tunkowati (AIR 1962 Pat 285) 
Full Bench of the Patna High Court held 
that unlike Rules 3 and 4, of O.22, no 
limitation is prescribed for presentation 
of an application under Order 22 Rule 
10, and no penalty is laid down for fal- 
lure to substitute the person on whom 
the interest of the deceased plaintiff ct 
defendant has devolved and hence the 
right to make an application under the 
latter rule is a right which accrues from 
day to day and can be made at any time 
during the pendency of a spit and there 
is no abatement under that rule. A 
similar view has been taken by a Single 
Judge of the erstwhile Nagpur High 
Court in C. Wright Neville v, E, H. Fres 
ser (AIR 1944 Nag. 137} It would, 
therefore; appear that once it is held 


that the application is governed by O, 22 
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Rule 10 of the Code, then such an ap- 
plication could be made at any time dur- 
ing the penċency of the suit or appeal, 
but while granting leave to the applicant 
to proceed with the suit or appeal, the 
Court would consider the question on 
merits. However, the application cans 
not be throvm out simply because it is 
not made within a particular period, 


8. In the present case no doubt Awa- 
liyabi had filed the suit in her -ewn 
name, But the various recitals in the 
plaint make it abundantly clear that she 
was filing tha suit as a Manager (Muta~ 
walli) or Wahiwatdar: of the mosque in 
question. The plot for the possession of 
which she had filed the suit was not 
claimed by her as her own property but 
as that belorging to the mosque, Tt is, 
therefore, clear that Awaliyabi had filed 
the suit as representing the mosque. As 
held by the Privy Council in Masjid 
Shahid Gani v. Shiromani Gurudwara 
(AIR 1940 PC 116), suits cannot cem~« 
petently >be brought by or against mosque, 
Now if that is so naturally the suit will 
have to be filed by the mutawailli, Mana« 
ger or Wehiwatdar of the mosque in his 
own name but representing the interest 
of. the mosque. Obviously, therefore, 
when a Manager, Mutawalli or Wahiwat- 
dar of a mosque files a suit for recovery 
of the property of the mosque, he does 
so in a representative capacity and not 
in his ‘personal capacity, Now when 
Awaliyabi expired, the right to sue did 
not automatically survive to her personal 
Tegal representatives because they do 
not become Miutawali or Managers of the 
mosque ipso facto by the death of Awa=~ 
liyabi, The suit could be continued only 
by a person or persons who would be 
duly appointed or elected as Mutawallis 
or managers of the mosque, This could 
be soon after the death of Awaliyabi or 
it could have been after some time and 
the persons who would be appointed in 
place of Awaliyabi would, therefore, be 
entitled to continue the proceedings in 
their capacity as Mutawallis or managers. 
Tt is, therefore, clear that if Adbul Majid 
had been elected or appointed as Manas 
ger or Managing Trustee, as he says, of 
the mosque after thé death of Awaliyabi 
he could apply for permission to con- 
tinue the appeal under Order 22 Rule 10 
of the Code. Certainly such an appli 
cation could not have been made by @ 
personal legal representative of AWas 
livabi under Order 22 Rule 3 of the Code, 
Tn our view, therefore, the learned Dis= 
trict Judge was not right when he held 


1979 


that the case was governed by Order 22 
Rule 3 and not by Order 22 Rule 10. Tha 
learned District Judge ought to have, 
therefore, considered the application 


which had been made by Abdul Majid. 


as falling under Order 22 Rule 10 of tha 
Code and he should have enquired if the 
interest of Awaliyabi as Manager, Muta- 
walli or Wahiwatdar of the mosque had 
devolved on Abdul Majid either by ap- 
pointment or by election. Unfortunately 
this has not been done because the learn- 
éd District Judge was of the view that 
the application fell within the purview cf 
Order 22 Rule 3 and the appeal had abat- 
ed because no application had been fileł 
within the period prescribed by that 
Rule, 


10. Shri Kherdekar appearing for th? 
appellants next submitted that the learn 
ed Single Judge was in error in holdinz 
that the learned District Judge had n3 
jurisdiction to hold an enquiry into tha 
correctness of the order passed by tha 
Assistant Charity Commissioner by which 
he came to register the mosque as a pub- 
lic trust. Shri Kherdekar submitted that 
the certified copy of the order passed b7 
the Registrar under the M., P. Public 
Trust Act, which had been filed by Ram- 
chandra in the proceedings before tha 
learned District Judge, would 
show that an-application had been mad? 
on behalf of Awaliyabi for registration 
of the mosque as a public trust but on a 
report from the S.D.O., the Registrar had 
rejected this application, Shri Kherde- 
kar submitted that the Registrar reject- 
ed the application of Awaliyabi because, 
in his view, the mosque was not a public 
trust. According to Shri Kherdekar, i 
this was so, this finding or the order o? 
the Registrar. was saved and remained 
unaffected ‘by virtue of clause (a) of sub- 
section (3) of section 86 of the Bombar 

_Public Trusts Act, 1950, and the Assistan- 


Charity Commissioner would not have- 


any power or jurisdiction to enquire inte 
the nature of the trust and held it as a 
public trust in the face of the finding to 
which the Registrar under the M.P. Ac: 
had come. For this proposition Shr. 
Kherdekar relied on the decision of the 
Supreme Court in Hasan Nurani Malak 
v. S. M. Ismail (1967 Mah LJ 135): 
(ATR 1967 SC 1742). Shri Kherdekar sub- 
mitted that this legal position had beer 
properly appreciated by the learned Dis- 
trict Judge, but the learned Single Judge 
had taken a different view without con- 
sidering ‘the effect of Sec, 86 (3) of the 
Bombay Public Trusts Act and particular- 
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ly the above said decision of the Supreme 
Court, Shri Kherdekar submitted that 
on the face-of it andin view of the facts 
stated above, the order passed: by the As- 
sistant. Charity Commissioner was with- 
out jurisdiction and hence could not be 
He submitted that Abdul 
Majid claimed to be a trustee of the 
mosque on the basis of his appointment 
by the Assistant Charity Commissioner 
and if that order is held to be invalid, 
then obviously Abdul Majid would have 
no right to maintain the application and 
in that view of the matter, he could not 
be allowed to proceed with the appeal. 
Shri Qazi, the learned counsel for the 
respondent, contended that what is saved 
under S. 86 (3) (a) of the Bombay Public 
Trusts Act is anything which is duly 
done under the M. P. Public Trusts Act. 
Shri Qazi submitted that the very docu- 
ment on which reliance was sought to 
be placed by Shri Kherdekar would 
indicate that the Registrar had not him- 
self made the enquiry, as required by 
Section 5 of the M. P, Public Trusts Act 
but had passed the order, on which the 
appellants were relying, on a report from 
the -S, D. O. According to Shri Qazi, 
therefore, it could mot be said that the 
rejection of ‘the application of Awaliyabi 
by the Registrar on the ground that it 
was not a public trust, could mot be said 
to be an act duly done umder the M. P. 
Act. He,-therefore, urged that this line 
of approach would not be ‘correct and 
it could mot be said that the Assistant 
Charity Commissioner was debarred from 
holding an enquiry because of the order 
passed by the Registrar.’ However, in re- 
ply to this argument of Shri Qazi, Shri 
Kherdekar has drawn our attention to 
the observations of a Division Bench of . 
this Court in Appeal No. 9 of 1961, 
where a similar question arose in a suit 
filed umder Section 8 of the M, P. Pub- 
lic Trusts Act. In that case the Division 
Bench observed that though the Registrar 
had been held to be a persona designata 
and the order passed by him did not ap- 
pear to have been passed on the evidence 
recorded by him or in his presence, that 
by itself would not introduce any such 
illegalities as would be relevant in the 
suit and at best that could be said to be 
an error in exercise of the jurisdiction, 
which would furnish a good ground for 
rejecting the validity of the order in 
superior Court. The Division. Bench 
observed that it was difficult to hold that 
the order became a nullity or void on 


this ground ‘alone, i.e. on the ground that 
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the evidence had not been recorded by 
the Registrar by himself or in his pre« 
sence, In view of these observations of the 
Division Bench, therefore, it is not possikle 
to uphold the submissions made by Shri 
Qazi. However, we find that the objec- 


tions which had been raised by Ram- _ 


chandra with regard to the validity af 
the order of the Assistant Charity Corn 
missioner had been disposed of by tha 
learned District Judge summarily. It 
does not appear that the learned Dis- 
trict Judge, while coming to the conclu- 
sion that the order passed by the As- 
sistant Charity Commissioner was a nul- 
lity, had applied his mind to the fact 
that in passing the order the Registrar 
had acted duly under the Provisions of 
the M, P. Public Trusts Act, It was 
necessary to go into this aspect of tne 
case since the learned District Judge was 
setting aside the Order passed by tne 
Assistant Charity Commissioner under 
the Bombay Public -Trusts Act. If the 
learned District Judge was of the view 
that the order of the Assistant Charity 
Commissioner was bad because of tne 
earlier order passed by the Registrar, in 
the fitness of things he would have done 
better to give a notice to the Charity 
Commissioner as required by sub-section 
(1) of section 56B of the Bombay Public 
Trusts Act, In that case the Charity 
Commissioner would have been in a bet- 
ter position to place all the material ke- 
fore the court to come to the conclusion 
whether the Registrar had. passed the 
order legally and with jurisdiction. If 
it was possible to show that the orcer 
passed by the Registrar itself was with- 
out jurisdiction, then certainly it could 
not have been saved under Section &6 
(3) (a) of the Bombay Public Trusts Act 
and on that account the order of the As- 
sistant Charity Commissioner could not 
be held to be null and void as has been 
done by the learned District Judge. In 


before passing such an order it shoud 
have been proper for the learned Cis- 
trict Judge to give a notice to the Charity 
Commissioner.and give him an oppor-u~ 
nity for being heard since it was zhe 
order of the Assistant Charity Comrris- 
[sioner which was being set aside so sum- 
marily. 





11. Even assuming that the order of 
the Assistant Charity Commissioner was 
null and void because of reasons advanc- 
ed by Shri Kherdekar, the necessary 
consequence would not be that the ap- 
plication filed by Abul Majid would be 
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untenable and rejected on that count, 
The effect of nullity of the order of the 
Assistant Charity Commissioner would 
only be that the mosque could not be 
said to be a public trust, But the fact 
would remain that if it is not a public 
trust, it would be a private trust and if 
it is a private trust, it would be open to 
a Mutawalli or manager, who succeeded 
Awaliyabi, to apply for being brought on 
record and to continue the proceedings. 


It is not as if the Registrar held that the . - 


mosque was not even a private trust or ° 
that it was a private property of Awaliy- 
abi, so much so that the suit could be 
continued only by the legal representa- 
fives of Awaliyabi and mone else. If 
Awaliyabi had applied for the mosque 
being registered as a public trust under . 
the provisions of the M. P. Public Trusts 
Act and if that application was rejected 
by the Registrar, the only thing which 
could be inferred from these facts would 
be that the Registrar was of the view 
that it was not a public trust. At the 
same time, the character of the mosque 
as a trust would mot be affected. Hence, 
even though the learned District Judge 
held that the order of the Assistant 
Charity Commissioner was bad as being 
without jurisdiction, he could not have 
rejected the application filed by Abdul 
Majid merely on that ground, In that 
case he would have to consider the ques- 
tion as to in what capacity Abdul Majid 
was in a position to maintain and con~ 
tinue the proceedings in appeal. It 
would be necessary to enquire as to how 
Abdul Masjid came to become the manag- 
ing trustee of the mosque as he claimed. 
In our view, therefore, in either case the 
application filed by . Abdul Majid 
could not have been rejected by the 
learned District Judge once it is held 
that the application was governed by the 
provisions of O. 22 R, 10 and not O. 22 
R. 3 of the Code. Since we have come 
ta the conclusion that the application wasp 
governed by O. 22 R. 10, the question 
whether the interest of deceased 
Mutawalli had devolved on Abdul Majid 
would have to be considered and enquir- 
ed into and, in our opinion, therefore, it 
is necessary to remand the case for this 
purpose. The learned District Judge may 


‘issue a notice to the Charity Commis- 


sioner under Sec. 56B of the Bombay 
Public Trusts Act with regard to the 
validity of the order passed by the As- 
sistant Charity Commissioner. The learn- 
ed District Judge would also enquire in- | 
to the question as regards the title of 


4 
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Abdul Majid to be a managing trustee of 
the mosque. If he comes to the conclu- 
sion that the order of the Assistant 
Charity Commissioner is bad, but at -the 


same time Abdul Majid has been validly ` 


appointed or elected as a trustee, muta- 
walli or manager of the Trust, he would 
consider if he, that is, Abdul Majid, should 
be granted leave to proceed with the ap- 
peal. 


:: +12. In the result, therefore, the ap 
“peal is allowed. The orders passed by 
_ the learmed Single Judge and the learn- 
ed District Judge are hereby set aside 
and the case is remanded to the Distric 
Court for disposal in accordance with law 
and in the light .of the. observations 
above. In the circumstances of the case 
we do not make any order as to costs. 

i Appeal allowed, 


‘AIR 1979 BOMBAY 117 
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Madhukar Yeshwant Patankar and 
others, Petitioners v. Savleram Gotiram 
Teli and others, Respondents, 

Special Civil -Appln, No. 2487 of 1975 
D/- 1-3-1978." ` 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 32 (1B), 40 — 
Restoration of possession — Tenancy nat 
subsisting at the time of death of tenant 
~~ Application by heirs for restoratio2 
under S. 32 (1B) — Maintainability. | 


The effect of the deeming fiction intros 
duced in S. 40 is that a continued rela- 
tionship of a landlord and tenant is 
created irrespective of the death of th2 
tenant and after his death, the tenancy 
is inherited by his heir only where thers 
is a subsisting tenancy at the time of tha 
death. Therefore, before claiming tha 
rights on account of the deeming fictioz, 
it is to be shown that the tenancy sought 
to be inherited was a subsisting tenancy 
and that the deceased tenant was hold- 
ing the tenancy at the time of his deat*. 
The scope of the enquiry, therefore, i3 
a case where the heirs seek to be restor= 
ed to possession under S. 32 (1B) will 
have to be whether the tenancy was 3 
subsisting tenancy at the time of ths 
death of a tenant. - (Para =) 


*(To set aside order of Maharashtra 
Revenue Tribunal, Bombay, D/- 2-2 
1973.) i 
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Section 32 (1B) does not refer to any 
restoration, of tenancy, Unless it is pos- 
sible to hold that the tenancy was treat- 


ed as subsisting by the legislature, it will 


not be possible for the heirs to invoke 
the provisions of S. 40. There is no indi- 


-cation in S. 32 (1B) that right up to the 


date of making the order restoring pos- 
session or on the day on which S. 32 (1B) 
was inserted, the tenancy was to be 
treated as having been subsisting. It is, 
therefore, not possible to hold: that an 
heir of a tenant who was not in a posi- 
tion to show that the tenancy was sub- 
sisting at the time of the death of the 
original tenant, is still entitled to invoke 
the provisions of S. 32 (1B). There is 


.also no occasion for operation of S. 40 in 


the case of the death of the tenant who 
was already dispossessed and had even 
lost his right to recover possession dur- 
ing his lifetime. (1969) 71 Bom LR 12. 
(FB) and (1968) 70 Bom LR 571, Disting. 


(Paras 8, 10) 
Cases Referred: Chronological Paras 
(1969) 71: Bom LR 12 (FB) 9 
(1968) -70 Bom LR 571. 9 


K. M. Chopda for B. S. Deshmukh, for 
Petitioners; R., M, Purandare, for Res- 
pondents Nos. 1-A and 1-C. ; 

JUDGMENT :— The only question 
which arises in this petition filed on be- 
half of the landholders is whether an ap~ 
plication under S, 32 (1B) of the Bombay 
Tenancy and Agricultural Lands Act, 
1948 (hereinafter referred to as the 
“Tenancy Act”), made by the heirs of 
the original tenant was maintainable. 


2, Field survey Nos, 88, 89 and 90 of 
village Tryambak in Nasik Taluka ad- 
mittedly were originally cultivated by 
one Savlaram Gotiram and, according to 
the landholders, the possession was taken 
by him after the end of the agricultural 
year 1954-55 while, according to the 
claimants the fields were cultivated by 
the original tenant during the agricul- 
tural year 1955-56. The original tenant 
died in 1959. Neither the original tenant 
during his lifetime nar the present res- 
pondents who are his heirs took any pro- 
ceedings for being restored to. possession 
of the fields in question until after the 
Tenancy Act came to be amended and a 
new provision was added in S, 32 as sub- 
section (1B) by Act No. 49 of 1969 which 
came into force on 17th Oct., 1969. It 
was only after S. 32 (1B) became opera- 
tive that the Tahsildar started suo motu 
proceedings in July, 1971 in the exercise 
of his powers under S, 32 (1B) “of the 
Tenancy. Act. The Tahsildar held that. 
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the deceased tenant was în possession of 
the field on 15th June, 1955 which was ` 
the appointed day. Admittedly the 
tenant was dispossessed prior to ist 
April, 1957 and the fields had not been 
transferred by the landholders or were 
not converted to non-agricultural use at 
any time and, therefore, since the res- 
pondents had expressed their willingness 
to have the suit lands back and under- 
took to cultivate personally and further 
they did not hold any other land as 
tenant or as owner, an order directing 
restoration of possession to the respon- 
denis was passed. in appeal filed againt 
this order, two main questions were agi- 
tated on behalf of the petitioner. One 
was that the Revenue records showed the. 
cultivation of the deceased Saviaram 
only up to the year 1954-55 and that in 
1955-56 personal cultivation by the land- 
lord was recorded and secondly it was 
contended before him that the heirs of 
the original tenant had no right to make 
such a claim for possession after a pericd’ 
of 12 years had elapsed. The Deputy 
Collector found that the ingredients of 
S. 32 (1B) were satisfied and the appeal 
came to be dismissed. In revision appli- 
, cation before the Maharashtra Revenue 

Tribunal, the same points. were reagitat~ 
ed and the Tribunal found that the pre- 
sent petitioner: No, 1 admitted’ that tke 
tenant was in possession in the year 1955- 
56 and that the petitioners had also ad- 
mitted that fact. With regard to the 
right of the heirs of the deceased tenant, 
it was held‘ that S, 32 (1B) does not pro- 
hibit restoration of possession of the land 
to the ex-tenant or his legal heirs even 
if subsequent to their dispossession by 
the landlord otherwise than by an order 
.of the Tahsildar they ceased to be. agri- 
culturists. The application of the peti- 
tioners thus came te be dismissed by the 
Tribunal. The landlords have now filed 
this petition in which the same two cor- 
tentions are now raised. 


3. However, with regard to the first 
contention that the deceased tenant had 
not cultivated the fields during the agri- 
cultural year 1955-56, it is difficult to 
accept the arguments advanced on behalf 
of the landholders by Mr. Chopda that 
the entry in the Revenue records should 
be accepted in preference to the oral 
evidence of the landlords themselves, As 
already pointed out, petitioner No. 1 had 
clearly admitted that in the year 1955-56 
the deceased ` tenant was in cultivation. 
With that admission it is difficult to see 
how it is now open tothe pétitioners to 
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contend that the fields were not culti- 
vated by the tenant in 1955-56 and that 
they lost possession at the end of the 
agricultural year 1954-55, The finding 
that the deceased tenant was in possesa 
sion on 15th June 1955 cannot be disturb« 
ed in these proceedings, 


4. It is then contended on behalf of 
the petitioners that the right created by 
Section 32(1B) of the Tenancy Act can~ 
not. be availed of by the heirs of, the 
deceased tenant because Section 32(1B) 
provides that the land should be restor«~ 
ed to the tenant. On the other hand, it is 
contended by Mr, Purandare appearing 
on behalf of the respondents that the 
rights of the statutory tenants under 
the Tenancy Act are expressly made 
heritable by Section 40 of the- Tenancy. 
Act and in view of the express provisions 
of Section 40, the right which is created 
by Section 32(1B) can be availed of by 
the legal representatives of the deceased 
tenant also. i 


5. Section 32(1B) 


provides as fols 
lows:— ; 


“Where a tenant who was in posses- 
sion on the appointed day and who on 
account of his being dispossessed before 
the ist day of April 1957 otherwise than 
in the manner and by an order of the 
Tahsildar as provided in Section 29, is 
not in possession of the land on the said 
date and the land is in the possession of 
the landlord or his successor-in-interest 
on the 3lst day of July 1969 and the 
land is not put to a non-agricultural use 
on or before the last mentioned date, 
then, the Tahsildar shall, notwithstand~ 
ing anything contained in the said Sec- 
tion 29, either suo motu or on the appli- 
cation of the tenant, hold an inquiry 
and direct that such land shall be taken 
from the possession of the landlord or, 
as the case may be, his successor-~in« 
interest, and shall be restored to the 
tenant; and thereafter, the provisions of 
this section and Sections 32A to 32R 
(both inclusive) shall, in so far as they 
may be applicable, apply thereto, sub- 
ject to the modification that the tenant 
shall be deemed to have purchased the 
land on the date on which the land is 
restored to him: 


Provided that, the tenant shall be 
entitled to restoration of the land under 
this sub-section only if he undertakes to 
cultivate the land personally and of so 
much thereof as together with the other 
land held by him as owner or tenant 
shall not exceed the ceiling aréa. 
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Explanation:;—~ In this sub-section, 
“Successor-in-interest” means a person 
who acquires the interest by testamentary 
disposition or devolution on death”. 

The appointed day referred to in the 
above provision is 15th June 1955. There 
are several conditions to be satisfied 
before an order for restoration of land 


is made by the Tahsildar under Sec-" 


tión 32(1B). Firstly the tenant must have 
been in possession on 15th June 1955, 
secondly he must have been dispossessed 
before lst April 1957 otherwise than in 
the manner and by an order’ of the 
Tahsildar as provided in Section 29, 
thirdly, he must not have been in posses- 
sion on 1st April 1957, fourthly the land 


must be in possession of the landlord or. 


his successor-in-interest on the 31st day 
of July 1969 and fifthly the land must 
not have been put to a non-agricultural 
use on or before the 31st day of July 
1969, Jt is only when all these conditions 
are satisfied that the Tahsildar is entitled 
to exercise his power of restoring pos- 
session of the land to the tenant. A fur- 
ther condition has been provided in the 
proviso, namely that the tenant must un- 
dertake to cultivate the land personally 
and the tenant will be entitled to be 
restored to possession only of so much 
area as will not result in the land held 
by him, whether as owner or tenant, ta 
exceed ‘the ceiling area, 


6. The only question which is material 
for the purposes of the present petition 
fs whether a reference to the tenant in 
Section 32(1B) will include even his 
heirs or whether this is a right given 
personally to the tenant and it is the 
tenant alone who will be entitled tc 
restoration of possession, It is in this 
context that Section 40 of the Tenancy 
Act becomes relevant, Section 40 reads 
as follows :— 


“40, (1) Where a tenant (other than £ 
permanent tenant dies, the landloré 
shall be deemed to have continued the 
tenancy on the same terms and condi- 
tions on which such tenant was holding 
it at the time of his death, to such heir 
or heirs of the deceased tenant as may 
-be willing to continue the tenancy.” 
Sub-section (2) of Section 40 is not rele- 
vant for the purposes of this case. Sec- 
tion 40 refers to the death of the tenani 
and it then provides that in the case of 
death of the tenant, the landlord shal 
be deemed to have continued the tenancy 
on the same terms and conditions or 
which such tenant was holding it at the 
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time of his death. Section 40, as it is 
therefore, creates a 
fiction which comes into operation the 
moment a tenant dies and the effect of 
the fiction introduced in Section 40 is 
that irrespective of the volition of the 


. landlord, ‘he-is deemed to have continu- 


ed the tenancy. The object of Section 40 
obviously is that the rights of a statu- 
tory tenant which are personal rights 
and which would otherwise have come 
to-an end on the death of the tenant are 
made heritable and the tenancy is deem- 

ed to have been continued. In other, © 
words, a continued relationship of a 
landlord and tenant is created irrespec- 
tive of the death of the tenant and after 
the death of the tenant, the tenancy is 
inherited by the heir. . The tenancy is 
inherited by only such heir as may be 
willing to continue the tenancy, One of 
the important features of Section 40 is 
that it operates in respect of a tenancy 
which a tenant was holding at the time 
of his death, Section 40 does npt, there- 
fore, operate in any other case except 
where a tenant was holding the tenancy 
at the ‘time of his death, In other words, 
it is only where there is a subsisting 
tenancy at the time of the death of a 
tenant that provision is made by Sec- 
tion 40 for the devolution of the tenancy 
rights on such heir or heirs as may be 
willing to continue the tenancy, Care is, 
therefore, taken by Section 40 to provide 
that there is a continued relationship of 
a landlord and tenant between the land- 
lord and the heir of the deceased tenant 
as the rights of the statutory tenant 
would otherwise have come to an end ` 
by his death. Therefore, before a person 
ean claim rights on account of the deem-: 
ing fiction which is introduced in Sec-! 
tion 40, he will have to satisfy the Court 
that the tenancy he is seeking to inherit 
was a subsisting tenancy and that the 
deceased tenant was holding the tenancy. 
at the time of his death. The scope of 
the enquiry, therefore, in a case where 
the heirs seek to be restored to posses- 
sion under the special provisions of 
Section 32(1B) -of the Tenancy Act will 
have to be whether the tenancy was a 
subsisting tenancy at the time of the 
death of a tenant. So far as the tenant 
himself is concerned, if he is alive at the 
date when proceedings under Sec- 
tion 32(1B). are taken, whether suo motu 
or at the instance of the tenant himself, 
the provisions of Section 40 will not be-. 
come relevant at all. The right to be 


restored ` to possession. given to . the 
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tenant under Section 32(1B) is given 


irrespective of the fact that the limita- - 


tion -provided by Section 29 to be res- 
tored to possession has elapsed. Now, 
admittedly the provisions of Sec- 
tion 32(1B) have themselves ceme into 
operation more than 12 years after the 
lst day of April 1957, absence of posses- 
sion on which day is material before 
_ Section 32(1B) begins to operate. There- 
fore, even under the general law of the 
land, if a tenant was not entitled to be 
‘restored to possession by virtue of the 
" passage of the period of 12 years, unless 
there are compelling reasons in Sec- 
tion 32(1B) to deprive the landholder 
of the rights which might have accrued 
to him by the law of limitation, it mey 
not be possible to enlarge the scope of 
Section 32(1B) of the Tenancy Act be- 
yond what was intended by the legisla- 
ture.. 


T. On the finding recorded ïn this 
case, the tenant was dispossessed at the 
end of . the agricultural year 1955-56. 
During the lifetime of the tenant he had 
allowed his right to obtain possession to 
become barred because he had failed to 


- . apply within the period of- two years- 


prescribed by Section 29. He died in 
1959. The question is whether if Sez- 
tion 40 operates at the point of time 
when the tenant dies, there was a -sub- 
sisting tenancy in 1959 or at the time 
when the provisions. of Section 32(1B) 
became operative. If the legislature in- 
tended to give the rights of restoration 
of possession not only to the tenant, but 
also his heirs and legal representatives, 
nothing could have been more easy than 
- making an express provision to that 
. effect in Section 32(1B) of the Tenancy 
Act. It is important to remember that 
where land was sought to be reached if 
it was in the possession of a stranger, 
the provisions of Section 32(1B) have 
been made to operate even in respect of 
the successor-in-interest of the land- 


ss lord. There could not have been much 


difficulty, therefore, if a similar provi- 
sion could have been made even in the 
case. of a tenant if the right to be restor- 
ed to possession after more than 12 
years was to be given even to the legal 
representatives, - - 


8. Section 32(1B) does not refer to 
any restoration of tenancy, It merely 
refers to a.restoration of possession and 
all that has been done by the provision 
is that after the possession is restored, 
‘the provisions of Sections 32A to 32R 
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become operative. However, unless it is 
possible to hold that the tenancy. was 


treated as subsisting by the legislature, 


it will not be possible for the heirs to 


‘invoke the provisions.of Section 40 of 


the Tenancy Act and there is no indi- 

cation in Section 32(1B) of the Tenancy 

Act that right up to the date of making 

the order or on the day on which Sec- 

tion 32(1B) was inserted, the tenancy 

was to be treated as having been subsist- 

ing. „Itis, therefore, not possible for me]. 
to hold that an heir of a tenant who was) ` 
not in a position to show that the 
tenancy was subsisting is still entitled to 
invoke the provisions of S, 32 (1B) of the 
Tenancy Act, 


9. Mr. Purandare has heavily relied 
on certain observations of the Full 
Bench in Vasant Hariba Londhe v. 
Jagannath Ramchandra Kulkarni, (1969) 
71 Bom LR 12, and certain observations 
of Deshpande J. in Nemchand Chunilal 
Gujar v. Bhimrao Anna Patil, Special 
Civil Application No, 1719: of 1966 decid- 
ed on 23-2-1968,* The question which fell 
for consideration before the full Bench 
in Vasant Londhe’s case was, what was 
the nature cf the rights which vested in 
a landlord when he took ‘possession on 
the ground of personal cultivation under 
Section 31 of the Tenancy Act in the 
light of the provisions of Section 37 of 
the Tenancy Act which provided for a 
restoration: of possession in case the 
landlord had failed to cultivate the land 
personally.. In that case an application 
under Secticn 37 for restoration of pos- 
session was made by the son of the 
deceased tenant on the ground that the 
lendlord who had acquired the land for 
personal cultivation had ceased to culti- 
vate it personally, One of the argu- 
ments was that the applicant had. no 
right to apply under Section 37 because 
he was not a tenant inasmuch as the 
original tenant being merely a statutory 
tenant, his right qua tenant was a per- 
sonal right which could not be inherited 
by and passed on to the applicant. It was 
in that context that the provisions of 
Section 40 were considered by the Full 
Bench , and the Full Bench took the 


view that on the landlord exer- 
cising the right to take possession 
for his personal cultivation, the 


tenancy was not terminated. but pro 
tanto suspended or held in abeyance 
and, therefore, Section 40 of the Tenancy 
Act automatically conferred on the 


*Reported in (1968) 70 Bom LR 571. 
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applicant, who was the heir of the 
deceased tenant, the tenancy of the land 
on the same terms and conditions . as 
were applicable to the latter, It was held 
by the Full Bench in that case that 
though Section 34 or the new Section 31 
of the Bombay ‘Tenancy and Agricul~ 
tural Lands Act, 1948, spoke of termina~ 
tion of tenancy, there was in fact no 
immediate termination of tenancy in tha 
sense of cessation of the relationship of 
landlord and tenant and that until 12 
‘years of the landlord’s personal cultiva~ 
tion have elapsed, the so-called termina< 
tion was merely conditional and provi+ 
sional, It was pointed out that. the termi~ 
nation was provisional because until tha 
expiry of such cultivation by the land~ 
lord, the tenant’s right to be restored to 
possession on the same terms and condi- 
tions continued .and till then, though the 
tenant had lost possession, his right to 
take land back on the same terms and 
conditions survived and to that extent, 
the termination of the tenancy was con~ 
ditional and provisional, The decision of 
the Full Bench will thus make it clear 
that the heir was held entitled to pcs- 
session because the termination of ten- 
aney was held to be provisional and 
that was why Section 40 was held to 
operate in that case, 


ł9. Mr. Justice Deshpande’s decision 
is earlier in point of time, but the same 
view .was taken by him in the context of 
Section 37, Deshpande J, took the view 
that as a result of an order passed in the 
proceedings under Section 34 read with 
Sertion 29 of the Tenancy Act, the ten~ 
anoy of the tenant cannot be said to 
have been put an end to completely: 
but must be deemed to have been sus- 
pended at least for 12 years as contem- 
plated under Section 37 of the Act, He 
further took the view: 


“Even though such tenant was not in 
possession of the land and his possession 
was lost on apparent termination of kis 
tenancy, his tenancy rights were still 
kept dormant or, to put it differently, the 
said rights were merely suspended and 
were capable of being. revived during 
the period of 12 years on any day when-~ 
ever the landlord committed a breach 
of his representation and ceased to culti- 
vate the land personally. Notwithstand. 
ing this suspension of his tenancy rights, 
it must follow that he was still holding 
the tenancy rights in the said land till 
his rights were not extinguished theren 
till the passage of 12 years during which 
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time his tenancy rights were kept dor- 
mant, and suspended by virtue of Seca 
tions 34; 39 and 37 of the -Act.” 

The basis of Deshpande J.’s_ decision 
was that the tenancy rights subsisted, 
though. in a dormant state, and were, 
therefore, capable of being inherited by 
virtue of Section 40 of the Tenancy Act. 
The question of tenancy rights being 
suspended or being dormant does not 
arise where Section 32(1B) is concerned, 
Admittedly it is a provision made to 
give benefit to a tenant who has been: 
dispossessed. A new right is, therefore, 
created superseding the limited right 
which was given under Section 29, There 
was no occasion for the operation of 
Section 40 in the case of the death of 
the tenant who was already dispossessed 
and had even lost his right to recover 
possession during his lifetime. After the 
expiry of the period of two years from 
the date of dispossession there was no 
remedy open to the tenant and if he had 
died after that period, 
see what rights could be inherited by the . 
tenant fictionally, In my view, the Reve- 
nue authorities were clearly in error in 
invoking the provisions of Section 40 in 
order to give relief ‘to the heirs of the - 
deceased tenant. 


11, The orders of the Revenue autho- 
rities are, therefore, liable to be quash- 
ed, The petition is thus allowed, The im- 
punged orders are quashed. However, 
there will be no order as to costs. 

Petition allowed. 
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‘A. Rukminibai Haribhau Ghodke and . - 


others, Petitioners v, Narhar Tukaram 
Mudgal, Respondent, 
Special Civil Application No, 3047 of 
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Bombay Rents, Hotel and Lodging 
House Rates Control . Act (57 of 1947), 
S. 13 — Suit for eviction — Cannot be 
filed without first terminating contrac- 
tual tenancy by notice under S. 111 of 
T. P. Act. AIR 1964 SC 1341 and AIR 
1963 SC 120, Rel. on. AIR 1969 Bom 194 
Ref. AIR 1976 SC 869, Disting. 

(Paras. 11, 12) 


“(To set aside order of Extra Asst, J., 
Solapur, D/- 9-8-1973.) ` . 
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AIR 1969 Bom 194: 
AIR 1965 SC-101 g 
AIR 1964 SC 1341 12 
AIR 1963 SC 120 . 10, 11 
AIR 1953 Bom 76: 54 Bom LR 505 12 

Bhimrao N. Naik, for - Petitioners; 
K. J. Abhyankar; for Respondent. 


ORDER :— One Haribhau Bhimraa 
Ghodke was the landlord of a build- 
ing situated at village Pandharpur in 
Solapur district. One Saraswatibai Nar- 
har Mudgal was his tenant, Regular 
Civil Suit No. 36 of 1969 was filed by 
Haribhau Bhimrao against the said 
Saraswatibai for possession of the pre« 
mises leased to her on the ground, 
amongst others, that the landlord requir- 
ed the same bona fide and reasonably 
for his own use and occupation, Pending 
the suit Saraswatibai died and her legal 
representative, the present respondent, 
was brought on record. i 


2. By his judgment and order dated 

` 14th Dec. 1971 the learned trial Judge 
dismissed the suit holding, among other 
things, that the notice by which the 
landlord had terminated the tenancy `of 
Saraswatibai was invalid, The landlord 
preferred an appeal, being Civil Appeal 
No. 18 of 1972, which was heard and 
dismissed by the learned Extra Assistant 
Judge of Solapur by his judgment and 
order dated 9th Aug. 1973. The learned 
_ Appellate Judge concurred :with the view 
of the trial Court that the notice pur- 
porting to terminate the tenancy of the 
tenant did not in law terminate the ten- 
ancy, The learned Appellate Judge, how- 
ever, held that if the tenancy is deemed 
to be terminated properly then he would 
have remitted: the matter to the trial 
Court for considering the feasibility of 
passing a decree for part of the premises, 


3. It is this decree of the learned 
Extra Assistant Judge that is challenged 
by the present petition. During the pen= 
dency of the petition, Haribhau Bhimrao 
the original landlord died and his legal 
representatives have been brought on re- 
cord and they are hereinafter referred 
to as the petitioners, 

4. The hurdle in the way of the peti= 
tioners which was proved to be insur- 
-mountable is the invalidity of the notice. 
According to the learned Appellate Judge, 
the rent receipts which are at Exhibits 


82, 82 and 91 show that the month of the ` 


tenancy commenced on the Shudh 


Saptami of each month of the. Hindu 
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calendar. The tenancy, therefore, ought 
to have been terminated with effect from 
Shudh Shashti of a month of the Hindu 
calendar. Unfortunately for the peti- 
tioners the notice terminating the tenancy 
issued by Haribhau Bhimrao purported 
to terminate the tenancy with effect from 
30th Nov., 1968, i.e. the end of the month 
of the British calendar. This notice was 
obviously invalid inasmuch as it could 
not validly terminate the tenancy of the 
respondent, me 

5. Mr. B. N, Naik, the learned Advo-« 
cate appearing for the petitioners, has 
criticised the judgment of the Appellate 
Court below in two ways. He first con- 
tended that the tenancy in fact does not 
commence on the Shudh Saptami of the 
month of the Hindu calendar, It does in 
fact commence on the Ist of the calendar 
month according to the British calendar. 
He further contended that in the instant 
case the original tenency is proved to be 
of 11 months and thereafter the tenant 
continued to ‘remain in possession of the 
suit premises as a statutory -tenant en- 
joying what has been called the status 
of irremovability on account of the re- 
striction contained in the Rent Act. If 
this is so, says Mr, Naik, there is no 
necessity of giving the notice at all. He 
further contended relying upon a judg- 
ment of the Supreme Court in Puwada 
Venkateswara Rao v. Chidamana Venkata 
Ramana, AFR 1976 SC 869, that in a suit 
filed for possession under the provisions 
of the Rent Act a notice terminating the 
tenancy is not at all necessary. 


6. In regard to the first contention of 
Mr. Naik that the tenancy did not in fact — 
commence on the Shudh Saptami of the 
month according to the Hindu calendar, 
it is enough to point out that in this peti- 
tion no such point has been taken. It has 
not been challenged that the finding in 
that regard given by the two Courts be~ 
low is erroneous.: Therefore, it is impos- 
sible to allow Mr, Naik to develop this 
point at all. However, Mr, Naik referred 
to the relevant exhibits and pointed out 
that in some of these exhibits which are 
rent receipts it is not mentioned that the 
tenancy commenced from the Shudh 
Saptami of the month according to the 
Hindu calendar, That is of hardly any 
assistance to-Mr. Naik because the very 
first page in Exhibit 91 which is the col- 
lection of the rent receipts shows that 
the tenancy of the tenant ended on Shudh 
Shashti of the month according to the 
Hindu calendar. From this: it is clear 
that the tenancy must be. deemed to have 
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commenced from the Shudh Saptami ef 
the month according to the Hindu calem- 
dar. Indeed there are some other rent 
receipts which are consistent with- what 


is mentioned on page E of Exhibit M1. . 


There is not a single receipt thereafter 
which is inconsistent with the said re- 
ceipts, It is, therefore, impossible even 
sitting as a Court of facts to hold othe?= 
wise than’ what has been held by the 
learned Extra Assistant Judge, — 


''%, Mr, Naik's second contention also 
must fail inasmuch as in the suit notice 
addressed to Saraswatibai it has been 
specifically mentioned that she was ræ- 
siding in the suit premises as a monthy 
tenant. Even if, therefore, the original 
tenancy has come to an end by efflux Jf 
time, she continued to be the tenant undar 
S. 116 of the T. P, Act and, therefore, a 
notice in law was necessary to bring to 
an end her tenancy in the suit premises, 


8 Mr, Naik’s reliance on the judz- 
ment of the Supreme Court in Puwada 
Venkateswara Rao’s case (AIR 1976 C 
869) is also, in my opinion, misplaced, 
In that case the Supreme Court was is 
terpreting the provisions of the Andh-a 
Pradesh Building (Ledse, Rent and Evic- 
tion) Control Act of 1960 and the Si- 
preme Court held that the landlord b2= 
fore it relied upon a provision. for sp=« 
cial summary proceedings for eviction 3f 
tenants under an Act which ‘contains zll 
the requirements for those proceedinss, 
The Supreme Court, therefore, proceeded 
to confirm the judgment of the Andh-a 
Pradesh High Court which had held that 
for evicting a tenant under the provisions 
of the Andhra Pradesh Act, it was no# 
necessary before filing a suit to termi- 
nate the tenancy in accordance with the 

. provisions of the Transfer of Proper-y 
Act. 


9. I may also mention here that tha 
Supreme Court referred to a judgment 
of its own in Mangilal v. Sugan Chard 
Rathi, AIR 1965 SC 101, where it h=d@ 
held that the provisions of S, 4 of tke 
Madhya Pradesh Accommodation Control 
Act of 1955 did not dispense with the re- 
quirement to comply with the provisions 
of S. 106 of the T, P, Act, In Puwacea 
Venkateswara Rao’s case (AIR 1976 Sx 
869) the Supreme Court did not di~ 
approve of its own decision given in 
Mangilal’s case, It was held that in the 
light of the provisions of the Madhya 
Pradesh Act the decision in Mangilals 
case was correct. It cannot, therefore, 
be accepted that the Supreme Court dz- 


A, Rukminibai v. Nachar (Jahagirdar J.J 


` necessary, 


e 
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cision in Puwada Venkateswara Rao’s 
case is ‘an authority for proposition that 
in any suit for possession filed by tha 
landlord. under any Rent Act the termi- 
nation of contractual tenancy is not 
On the contrary, it is an 
authority for proposition that the quesa 
tion whether such a notice is necessary 
or not will have to be answered by re 
ference to the provisions contained in the 
relevant Act, 


10.: That brings me fo an earlier deci- 
sion of the Supreme Court in Punjalal 
Bhagwanddin v. Bhagwatprasad, AIR 
1963 SC 120. The facts. of that case dis- 
close that the suit had been filed by the 
landlord for possession of the suit pre< 
mises under S, 12 of the Bombay Rent _ 
Act. In no unmistakable terms the Su- 
preme Court held that the landlord’s 
right to evict the tenant for default in 
payment of rent will arise only after tha 
tenancy is determined and the continued 
possession of the tenant is not on account 
of the contractual term but on account of 
the statutory right conferred on him to © 
continue in possession so long as he com= 
plies with what sub-section (1) required 
of him. The Supreme Court further 
pointed out that where a tenant is in 
possession under a lease from the land- 
lord, he is not to be evicted for a cause 
which would give rise to a suit for re- 
covery of possession under S, 12 ff his 
tenancy has not been determined already, 
In other words, if the. contractual tenancy 
has not come to an end, the tenant is al- 
ready under the. protection of the con< 
fract of his tenancy and, therefore, he 
does not require the protection of the 
Rent Act. The question of availing of 
the protection given in the Rent Act will 
arise only when the protection is with- 
drawn in one or the other manner pro- 
vided under S, 111 of the T. P., Act. 
There is nothing, says the Supreme 
Court, In the Act which would give a 
right to the landlord to determine the 
tenancy and thereby to get the right to 
evict the tenant and to recover posses- 
sion, Having found that the Rent Act 
did not provide for the termination of 
the tenancy which has its origin in the 
contract of lease between the landlord 
and a tenant, it was found that before a 
tenant could be evicted from the premis- 
es occupied by him on one or the other 
ground mentioned in the Rent Act a 
valid termination of the ‘tenancy in ac- 
cordance with the provisions contained 
in S. 111 of the T, P, Act is a sine qua 
non, This decision of the Supreme Court 
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considering the provisions of our Rent 
Act is, therefore, r 
Mr. Naik’s contention which is based 
upon Puwada Venkateswara Rao’s case 
(AIR 1976 SC 869), f 


11. Mr. Naik, however, contended that 


in Punjalal’s case the Supreme Court was ` 


considering the provisions of S, 12 of the 
Bombay Rent Act whereas the present 
suit has been filed under S. 13 of the 
Rent Act, In my opinion, it makes no 
difference to the main question of law 
when we are considering a case under 
S. 12 or a case under S. 13. There are 
observations to which I have already 
made a reference in the judgment of the 
Supreme Court in Punjalal’s case to the 
effect that for any suit under the Rent 
Act the termination of the contractual 
tenancy is a necessity. Even if we look 
- at the provisions of S. 13 itself, we notice 
that sub-section (1) of that section opens 
with the words “Notwithstanding anys 
thing contained in this Act but subject 
to the provisions of Ss. 15 and 15A......” 
Section 13 does not either expressly or 
by necessary implication dispense with 
the necessity of the termination of 
tenancy in one or the other of the man= 
ners provided in S, 111 of the T. P, Act, 
In my opinion, therefore, it is inconceiv< 
able that a suit for possession can be fil- 
ed under the Bombay Rent Act without 
first terminating the tenancy created by, 
the contract of lease, 


12, A brief reference may also. be 
made to a judgment of this Court in 
Husseinbhai Ebrahim Bohri v. Navayug 
Chitrapat Co. Ltd, 70 Bom LR 390: 
{AIR 1969 Bom 194) wherein Nain J. has 
explained what a cause of- action means 
in a Rent Act suit. It has been laid down 
that even in a Rent Act suit the cause of 
action is the termination of the tenancy 
and not the ground of ejectment stated 
in the plaint. On page 393 of the report 
I find the following exposition of law 
{at p. 197 of AIR): : 


“In a suit for eviction filed by a land- 
tord against a tenant the right to sue and 
zo get judgment arises from the deter- 
mination of the tenancy by efflux of time, 
expiration of notice to quit or otherwiss 
as provided in S, 111 of the T. P, Act, 
It is then that the landlord. becomes en- 
titled to evict or to recover possession 
from the tenant, Section 12 of the Bom- 
bay Rent Act provides that. no ejectment 
shall ordinarily be made if the tenant 
pays or is ready and willing to pay 
standard rent and permitted increases, 


A, Rukminibai v. Narhar (Jahagirdar J.) 


a complete answer to 


A. L R. 
It provides a protection for the tenant 


- against eviction after determination of 


tenancy. It creates an impediment in the 
way of the landlord recovering posses- 
sion. Section. 13 of the Bombay Rent Act 


“provides certain conditions under which 


the protection of the tenant is taken 
away and the impediment in the way of 
the landlord recovering possession is re- 
moved. These conditions are termed “as 
grounds of ejectment”, 


The stage of recovering possession from J 
the tenant on one or the other ground 


. mentioned in the Rent Act, therefore, is 


reached only when the landlord has cross- 
ed the stage of the determination of the 
tenancy as provided under the Transfer 
of Property Act, Nain J, while deciding 
the abovementioned case relied upon a 
judgment of Bal J, who had taken the 
same view earlier, That the determina- 
tion of a contractual tenancy is a sina 
qua non of a suit for evicting a tenant 
under the provisions of the Rent Act is 
also mentioned in another judgment of © 
the Supreme Court in Abbasbhai_ v. 
Gulamnabi, AIR 1964 SC 1341, In that 
case it has been specifically mentioned 
that S, 12 (1) applies to a tenant who 
continues to remain in occupation after 
the contractual tenancy is determined; 
it does not grant a right- to evict a cons 
tractual tenant without determination of 
the contractual tenancy. In Bhaiya 
Punjalal’s case the Supreme Court has 
also quoted briefly a part of the judg- 
ment of a Division Bench of this Court 
in Raghubir Narayan Lotlikar v. G.’ A. 
Fernandes, 54 Bom LR 505: (AIR 1953 
Bom 76). That judgment is also to the 
effect that a suit either under S. 12 or 
under S. 13 of the Bombay Rent Act can- 
not be filed unless before doing so the 
tenancy of the tenant has been determin< 
ed in accordance with the provisions of 
the T., P. Act. In the face of this long 
line of decisions it is impossible to hold 
that Puweda Venkateswara Rao’s case 
(AIR 1976 SC 869) dispenses with the, re- 
quirement of a notice before filing a suit 
under the Bombay Rent Act, 


13. In the result, the petition must 
fail. Rule is discharged with costs. 


Petition dismissed, 


1979 


AIR 1979 BOMBAY 125 - 
VAIDYA, J. 


Barsi Municipal Council, ‘Appellant y: 


Shankar Irana Gundel, Respondent. 
Second Appeal No, 878: of 1971, D/- 27-7- 
1978.° 


(A) Bombay Municipal Boroughs Act (18 


of 1925), Ss. 110, 111 — Suit for declaring 
levy of taxes on suit property as illegal — 
Jurisdiction of Civil Court. (Bombay General 
- Clauses Act (1 of 1904), S. 7 (e).) 
The present suit was filed for a declaraticn 
that the levy of taxes on suit property in res 
pect of the years 1961-62 to 1967-68 was iF 
legal and ultra vires and for a permanent in- 
junction restraining the defendant-municipal 
Council from recovering the 
future taxes from the plaintiff, 
Held that the jurisdiction of the Civil 
Court was not barred to entertain the suit 
under Ss. 110 and 111' of the Bombay Muni- 
cipal Boroughs Act, 1925. The present suit 
did not relate to merely the quantum of as- 
sessment but legality of the assessment and 
hence the suit was competent in respect of 
the years from 1961-62 to 1965-66 only, 
(Para 11) 


As regards the levy for the years 1966-67. 
and 1967-68 is concerned, the Maharashtra 
Municipalities Act, 1965, which came into 
force only on June 15, 1966, covered tho 
demand for those years. Under S. 172 of the 
Act of 1965, no objection can be taken to 
any valuation, assessment or levy nor can the 
liability of any person to be assessed be ques- 
tioned in any manner other than that is prs- 
vided in this Act. No, suit, therefore, could 
be filed in respect of the years 1966-67 and 
1967-68. (Paras 8, 12, 13) 

-It is true that S. 846 of the Act of 1965 
does not in terms save the remedy by way 
of suit in respect of levies made under the 
Act of 1925 but, in the absence of any pro- 

. vision, Section 7 (e} of the Bombay General 
Clauses Act, 1904, would save the plaintiff's 
right to file the suit for a declaration and for 
an injunction in respect of the levy of the tax 
from 1961-62 to 1965-66 though not in res- 
pect of the years 1966-67 and 1967-68, (1955) 
57 Bom LR 547; (1956) 58 Bom LR 800; AIR 
1978 Bom 92 and AIR 1977 SC 955 Rel. on 


(Para 14). 


en naan, 

"(Against decision of K. M. Dhakephalkar, 
2nd Extra, Asst. J., Sholapur, in Civil Appeal 
No. 262 of 1969.) 
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` Barsi Municipality v. Shankar (Vaidya J.) 


arrears and 


[Prs. 1-3] Bom. 125 
(B) Bombay Municipal Boroughs Act (18 


. of 1925), S. 85 — Maharashtra Municipali- 


ties Act. (40 of 1965), Sı 125 — Legality of 


. levy — Building lease — Open plot let out 


for building purposes and tenant constructing 


structure on it — Tax is primarily leviable 
- on tenant or occupier and not upon owner ot 


(Paras 9, 18, 22) 
Cases Referred: Chronological Paras 
AIR 1978 Bom 92 11 
(1978) Second Appeal No, 254 of 1972, D/- 

17-3-1978 (Bom) . 18 


site, 


ATR 1977 SC 955 n 
AIR 1970 SC-1002 1 
AIR 1969 SC 78 11 
AIR 1966 SC 249 ` B` 
AIR 1965 SG 1942 u 
(1963) 65 Bom LR 119 10 
(1961) 63 Bom LR 174 7 
(1958) 58. Bom LR 800 u 


(1955) 57. Bom LR 547 - 7, 1 

S. H. Kapadia i/b M/s. Gagrat and Co., 
for Appellant; Bhimrao N. Naik, for Respon- 
dent. 


JUDGMENT :— The above second appeal `- 
filed by the Barsi Municipal Council, at the 
material time constituted under the Bombay 
Municipal Boroughs Act, 1925 up to June 
15, 1966 and thereafter under the Maharash- 
tra Municipalities Act, .1965, raises two 
points, firstly, whether the civil Court had 
jurisdiction to entertain the present suit for a 
declaration that the levy for apportionment 
of property or other taxes on the plaintiff- 
respondent in respect of the suit property is 
illegal and ultra vires and for a permanent 
injunction restraining the defendant trom 
recovering from the plaintiff the arrears and 
future taxes; and, secondly, whether the two 
Courts below were right in holding that the 
levy of the taxes on the respondent-plaintiff 
was ultra vires the powers of the Barsi Muni- 
cipal Council. : 


2. The plaintif filed the suit on Noy. 
1I, 1967, seeking the above reliefs on the 
basis of the following allegations :— 

3. City Survey No. 2555 is an open. plot 
in Barsi Town belonging to the plaintif., On 
July 23, 1967, one Dhanraj Nandram Soni- 
minde executed a registered rent-note in 
favour of tho plaintiff, which is produced at 
Ex. 30. It was a building lease for a period 
of ten years, The open plot was taken by 
him for constructing a factory at a rental ot 
Rs. 700/- per annum. As per the terms ot 
the rent-note, Soniminde was to construct a 
building suitable for his factory and office 
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after taking non-agricultural permission. He 
accerdingly constructed a building in the 
year 1959 and the plot was no longer an 
open plot but was factory premises. 


4, The Barsi Municipal Council had levi- 


ed property taxes on this property in 1961-62 . 


Pe the basis of the annual letting value of 
. 700/-, the plaintif was called upon to 
pa taxes as follows :—~ 


Rs. 125.50 1961.62. 
Rs. 125.50 1962-68, 
Rs. 140.00 1963-64. 
Rs. 189.00 1964-65. 
Rs, 189.00 . 1965.66. 
Rs. 189.00 1966-67. 
Rs. 139.00 1967-68. 
Rs. 947.00 


%. According to the plaintiff, the levy of 
these taxes on him was ultra vires and ille- 
gal and he did not, therefore, pay the taxes 
for the following reasons :—~ 


(1) That the Municipal Council had not 
only levied all the taxes on the building con- 
structed by Dhanraj Soniminde but also 
separately on the open land upon which the 
said building was constructed, though no 
land was left open after the construction of 
the building. 


(2} That the levy of taxes on the building 
and also the levy of taxes on the land under 
the building was not warranted by any of 
` the provisions of the Bombay Municipal 
Boroughs Act, 1925 as well as the provisiors 
of the Maharashtra Municipalities Act, 1965. 


(8) The Rules framed by the Barsi Munici- 
pal Council did not envisage levy of tax on 
buildings as well as land covered by the 
_ buildings and this amounted to double taxa- 
tion. 


(4} That the Municipal Council had also 
levied and recovered property and other taxes 
on C., T. S. No. 2555 from Soniminde, who 
was primarily liable to pay the taxes and, 
therefore, in respect of the same property, 
the Municipal Council could not serve on 
the plaintiff a notice of demand dated Aug. 
2, 1967 (Ex. 81), calling upon the plaintiff 
. to pay Rs, 980.15 and purporting to be a 
notice under the Bombay Municipal Borougks 
Act, 1925 with’a note indicating that the ac- 
tion would be taken under the Maharashtra 
Municipalities Act, 1965. 

The plaintiff, therefore, filed the suit 
claiming the aforesaid reliefs. 
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6 The Municipal Council resisted the 
suit by contending that the suit was not ten- 
able as the plaintif ought to have filed an 


- appeal before the Magistrate. It denied the 


claim of the plaintiff and contended, inter 
alia, that it was not made aware of the terms 
of the lease, It denied that the tenant con- 
structed the building on the entire open space 
and submitted that the area of the open space 
was more then the built portion; and hence 
it assessed the open space and the built por- 
tion separately, It denied that there was any 
double taxation and contended that S. 125 (2) 
of the Maharashtra Municipalities Act, 1965 
was not applicable to the present case and 
even if it was held to be applicable, the in- 
terpretation put by the plaintiff was illegal 
and as the plaintiff had not filed any appeal 
before the Standing Committee or before the 
Magistrate, the Civil Court had no jurisdic- 
tion to entertain and try the suit. The Muni- 
cipal Council denied that it was the tenant 
Soniminde wko was primarily liable to pay 
the tax in respect of the entire property and 
pleaded limitation, 


% Overruling all the objections of the 
Municipal Council and carefully considering 
the documentary evidence produced by the 
parties in the case, the learned -Civil Judge 
decreed the plaintiff’s suit by declaring that 
the action of the defendant municipality in 
levying the taxes on the Building and the 
open space of C. T. S. No. 2555 was illegal 
and restrained the defendant from recovering 
the taxes by an injunction and ordered the 
costs to be paid to the plaintiff, having re- 
gard to (1) the contents of the lease (Ex. 80); 
(2) the provisions of Sections 81 and 85 of 
the Bombay Municipal Boroughs Act, 1925 
and S. 125 (&) of the Maharashtra Munici- 
palities Act, 1965; and (8) the decisions in 
Secretary, Mahad Municipality v. Divisional 
Controller, Bombay State Goods Transport 
Corporation, (1961) 68 Bom LR 174, and 
Municipality of Ankaleshwar v. Chhotalal 
Ghelabhai Gandhi, (1955) 57 Bom LR 547. 


8. The learned Civil Judge appears to 
have. made use freely of the provisions of 
both the Bombay Municipal Boroughs Act, 
1925 and the Maharashtra Municipalities 
Act, 1965, without any objection from the 
patties, in arriving at his conclusion, al- 
though, as stated above, the Maharashtra 
Municipalities Act, 1965 came into force with 
all its sections only on June 15, 1986 and 
covered only the demand which was made 
for the years 1966-67 and 1967-68. 
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9. The above decision was challenged in 
an appeal filed by the Municipal Council and 
the learned Second Extra Assistant Judge, - 
Sholapur, confirmed the decree passed by th 
trial Court, as he was of the view that th 
Municipal Council had no authority to lev7- 


the tax on the plaintiff in view of the build- ` 


ing lease, observing in para 11 of his judg- 
ment as follows:— 


` “phe intention of the -legislature is clear 
that when the open plot is let out for build- 
ing purposes and the tenant builds a struc- 
ture upon it, it is the tenant or occupier wh 
is primarily liable to pay the tax. In the is- 
stant case it has been clearly proved and È 
is also not disputed that the tenant is ths 
owner of the structure and building. It 5 


also undisputed that he is holding it on 2 — 
It woulc, - 


building lease from any person. 
therefore, follow that it is the tenant occu 
pier who is primarily responsible to pay tha 
tax in respect of such building. The corres- 
ponding provision in S. 125 of the Maharasb- 
tra Municipalities Act is also similar. There- 
fore, the provision af law is specific and 
clear that in cases of owners of a building, 
ion a building lease the tax is primarily liab!3 
to be leviable om the occupier and not upo 
the owner of the site and if this bé go, tha 
action of Defendant Municipality in levying 
the tax upon the plaintiff in respect of tha 
building is clearly erroneous and in utter dis- 
regard of a statutory provision of law laid 
down in S, 85 of the Bombay Municipal 
Boroughs Act and S. 125 of the Maharashtra 
Municipalities Act. On this short ground 
alone, the plaintiff's suit was‘liable to be 
decreed.” 


10. The learned Second Extra Assistant 
Judge further held that as the assessment was 
based on Rs. 700/- rent, which the tenanz 
was paying, it cannot be said to be a sepa- 
tate assessment in respect of the land. He 
also overruled the contention raised on -be- 
half of the Municipal Council under S. 110 o: 
the Bombay Municipal Boroughs Act, 1925 
that the Civil Court had no jurisdiction, re- 
lying on the decision in Balkrishna Dharam 
das Vora v. Poona Municipal Corporation, 
(1963) 65 Bom LR 119, The said concur- 
rent decrees of the two courts below are 
challenged in the above second appeal br 
the Municipal Council. 


“11. The first point which was urged om 
behalf of the Municipal Council was that the 
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Civil Court had no jurisdiction to entertain 


- the present suit in view. of Ss. 110 and 111 


of the Bombay Municipal Boroughs. Act, 
1925.. There is no substance in the conten- 
tion, inasmuch as these sections have been 
` repeatedly. interpreted by this Court as not 
barring the jurisdiction of the Civil Court to 
entertain a suit where the legality of the levy 
is challenged, as in the present case. (See 
Municipality of Ankleshwar v. Chhetalal 
Ghelabhai Gandhi, (1955) 57 Bom LR 547, 
where it was held with regard to the scope 
of S. 86 of the Bombay: District Municipal - 
Act, 1901, waich was in pari materia with 
S. 110 of the Bombay Municipal Boreughs 
Act, 1925, that an appeal under that section 
was confined to the valuation and assessment 
shown in the entry in the aSsessment list and 
to the tax, i, e the quantum of the sum 
claimed in the bill and to no other matters). 
(See also Gopal Mills Co. Ltd. v. Broach 
Borough Municipality, (1956) 58 Bom LR 
800, which was a case under the Bombay 
Municipal Boroughs Act, 1925 itself; Muni- 
cipal Council, Morshi v. Tulsiram, AIR 1978 
Bom 92, which was a case under the Maha- 
rashtta Municipalities Act, 1965, following 
(1955) 57 Bom LR 547; and the latest deci- 
sion of the Supreme Court in Bata Shoe Co. 
Ltd. v. Jabalpur Corpn, AIR 1977 SC 955; 
which was a case under the C. P. and Berar 
Municipalities Act, 1922, where the test tha 
is laid down is (at p. 968):— 


“Applying the test in (Kamala Mills v. 
Bombay State! AIR 1965 SC 1942 if the ap- 
propriate authority while exercising its juris” 
diction and powers under the relevant pro- 
visions of the. Act, holds erroneously that an 
assessment already made can be corrected 
or that an assessee is liable to pay double 


-duty when R. 14 (b), in fact, does not justify 


such an imposition, it cannot be said that the 
decision of the authority is without jurisdic- 
tion. Questions of the correctness of the as- 
sessment apart from its constitutionality are, 
for the decision of the authorities set up by 
the Act and a civil suit cannot lie if the orders 
of those authorities are given finality, AIR 
1966 SC 249 (B. K. Bhandar v. Dhamangaon 
Municipality) ATR 1970 SC 1002 (B. M. 
Lakhani v. Malkapur Municipality) and AIR 
1969 SC 78 (Dhulabhai v. State of M. P.) 
Explained.” : 


12. Applying the above test to the pre- 
sent case, in the light of the interpretation of 
Ss. 110 and 111 of the. Bombay Municipal 
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Boroughs Act, 1925 in'a series of cases by 
this Court, it-must be held that the present” 


suit does not relate to merely the quantum of.”. 
assessment or the rate of assessment but to. 
the legality of ‘the assessment and hence the ` 


civil suit was competent, as rightly held by 
the two Courts below, so far as the reliets 
were claimed in respect of the taxes purport- 
ed to be levied for the years 1961-62 to 
1965-66. f i 


13. However, the attention of the twə 
Courts below was not drawn to S. 172 af 
the Maharashtra Municipalities Act, 1965, 
which runs as follows:—~ 


“172. No objection shall be taken to any 
valuation, assessment or levy nor shall the 
liability of any person to be assessed or tax“ 
ed be questioned, in any other manner or 
by any other authority than is provided ia 
this Act.” 


The words in S. 172 are not merely “valua- 
tion” and “assessment”, which were- inter- 
preted in the decisions of this Court under 
the Bombay Municipal Boroughs Act, but 
evdo the “levy” or the “liability” of any 
person to be assessed can be questioned in 
an ‘appeal under Section 169 of the Maha- 
rashtra Municipalities Act, 1965. In Second 
Appeal No. 254 of 1972, decided byme on 
17-8-1978 (Bom), I have, therefore, taken the 
view that, inasmuch as there are no limitations 
on the objections which may be raised before 
the Magistrate in Appeal, the Legislature had 
- intended that the jurisdiction of the civil 
Court must be excluded even where the lega- 
lity of the levy of the tax was challenged. 


14, It is true that S. 846 of the Maha- 
_ |rashtra Municipalities Act, 1965 does not ia 

jterms save the remedy by way of suit in res- 
_ |pect of levies made under the Bombay Muni- 
cipal Boroughs Act, 1925, but, in the ab- 
sence of any provision, S. 7 (e) of the Bom- 
bay General Clauses Act, 1904 would save 
the plaintiffs right to file the suit for a de- 
claration and for an injunction in respect ct 
the levy of the tax from 1961-62 to 1965-66, 
though not in _ respect of the years 1966-67 
.jand 1967-68. 


. I5 Realising the above position; Mr. 

Naik fairly stated that he will not press the 
claim in respect of the two years 1966-67 
and 1967-68, although he pointed out thet 
the levy of the tax subsequent to the com- 
ing into force of the Maharashtra Municipali- 
- ties Act, 1965 would be patently illegal in 
- view of the plain words of S, 125 (2) of the 
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Act, which applied to the facts of the pe 
sent case, S. 125 runs as under:— ` 

“125. (1) Subject to the provisions of dibs 
sec. (2), property taxes assessed upon any 
premises shall be primarily leviable as fol- 
lows, namely:— 

(a) If the premises are held immediately 
from the Government or from the Council, 
from the actual occupier thereof: 

Provided that, property taxes due in res- 
pect of buildings vesting in the Government 
and occupied by servants of the Government 
or other persons on payment of rent shall be 
leviable primarily from the Government; 

(b) if the premises are not so held— 

{i) from the lessor if the premises are let; 

(ii) from the superior lessor if the premises 
are sub-let; 

(iii) from the person in whom the right to 
let the premises vests if they are unlet. 

(2) If any land has been let for any term 


exceeding one year to a tenant, and such ten- 
‘ant has built upon the land, ‘the property 


taxes assessed upon the said land and upon 
the building erected thereon shall be primarily 
leviable from the said tenant or any person 
deriving title from the said tenant by the 
operation of law or by assignment or trans- 
fer but not by sub-lease or the legal repre- 
sentative of the said tenant.or person whe- 
ther the premises be in the occupation of the . 
said tenant or person or legal representative 
or a sub-tenant.” 


_ 16. It was submitted by Mr. Naik that 
since the lease was a building lease exceed- 
ing one year,, which in Cl. 4 provided that 
any municipal taxes that would be levied 
would be paid by the tenant and the word 
used in Section 125 (2) is not even building 
lease but only’ “land” and further since the- 
tenant has built upon part of the land leased 
to him, it is the tenant who is primarily liable 
under S. 125 (2) of the Maharashtra Muni- 
cipalities Act, 1965, as held by the trial 
Court, 


17. The submission made by Mr. Naik is 
quite correct, but, as no suit could be filed in 
respect of the years 1966-67 and 1967-68, 
the plaintiff is not entitled to any relief in 
respect of the said years. But I hope, the 


` Municipal Council will observe the law and 


will abstain from recovering what appears to 
be patently illegal. 

18. Turning now to the only other point 
with regard-to the'legality of the levy, what 
was made very clear by: Section 125 of the 
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Maharashtra Municipalities Act, 1965 was 
`” not so clear under S, 85 of the ` “Bombar 
Municipal -Boroughs Act- 1925. There “cam 
be no doubt that under S. 73 of the Bomba” 
Municipal Boroughs Act, 1925, the Munici- 
pal Council had the power to levy the taxes 
on the open plot of land which was built 
upon, but the manner of levying the tax 5 
prescribed by S. 85 of that Act, which runs 
as under :-— 


“85 A tax imposed in the form of a raia 
on buildings or land or both shall be leviabls 
primarily from the actual occupier of tha 
property upon which the tax is assessed if hə 
is the owner of the property, or holds it on a 
building or other lease from ‘the Governme=t 
or from the municipality, or on a building 


lease from any person, Otherwise the tax. 


shall be primarily leviable as follows, name- 
ly:— 

(a) if the property is let from the lessor; 
- (b) if the property is  sub-let, from tha 
superior lessor; 

(c) if the property is un-let, from the per 
son in whom the right to let the same vests: 
' Provided that where the. tax is based o2 
the annual letting value, on failure to Te- 
cover any sum due on account of such tax 
from the person primarily liable, such portion 
of the sum may be recovered from the oc 
cupier of any part of the property in respect 
of which it is due, as béars to the whob 
amount due the same ratio, which the re-t 
annually payable by such occupier bears 0 
the aggregate amount of rent so payable ia 
respect of the whole of the said property, or 
to the aggregate amount of the letting valu 
thereof, if any, stated in the authenticated 
assessment-list, whichever of those two 
amounts is the greater: 


Provided further, that for any sum paid or 
recovered from any occupier who is not prÈ 
marily liable under this section, he shall be 
entitled to. credit in account with the persom 
primarily liable for the payment of that sum.” 


19. The expression used in section 85 i; 
“building lease from any person” and it wes 
contended on behalf of the Municipal Coun- 
cil that the two Courts below erred in cor- 
struing the lease as a building lease when = 
large portion of the land was still unbuil- 
upon. According to the learned counsel tcr 
the Municipal Council, ‘the first part of Sec 


tion 85 has no ‘application. ‘to thé- Present 
case, as the “entire: land is not built upon anc 


only a sinall portion : is built upon by the 
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tenant by. constructing factory premises; and 


“hence the second part of the section begin- 


„ning with the words “Otherwise the tax shall 


be primarily leviable as follows, namely, it 


the property is let from the lessor” will ap- 
ply to the present case and the Municipal 
‘Council had the authority under Ss. 78 and 
85 to levy the tax on the plaintiff, particularly 
because the contents of the lease deed were 
never brought to the notice of the Municipal . 
Council by the plaintiff or his tenant. i 

20. . The two Courts below have negativ- 
ed the above contention because a resolu- 
tion was passed by the Municipal Council 
referring to the annual rent of Rs. 700/- 
under the lease as the basis on which the 
tenant and the landlord should be levied as- 
sessment separately, The learned Second 
Extra Assistant Judge has also pointed out 
the disparity of the assessment between the 
factory premises and the land to show how 
arbitrarily the Municipal Council had appor- 
tioned the assessment. 


21. The two Courts below have also 
rightly held that in taking into consideration 
the annual letting value of the entire Jand 
at Rs. 700/-, the Municipal Council was im- 
posing double tax in respect of the . land 
covered by the factory premises, 


22. I find no error of law in the said de- 
cision of the two Courts below. The terms of 
the lease’ Exh. 80 clearly show that it- was 
a lease taken by the tenant for building 
factory premises as already stated above. 
There can be no doubt that the Municipal 
Council levied the taxes illegally on the plain- 
tiff, ignoring the building leasé (Ex. 80) in 
favour of his tenant and the provisions ot 
Section 85 of the Bombay - Municipal 
Boroughs Act, 1925. The two courts below 
were, therefore, right in granting the decla- 
ration and injunction in respect. of the levy 
purported to have been made under the 
Bombay Municipal Boroughs Ait, 1925° for 
the years 1961-62 to 1965-66, . l 


23. In the result, the: above jiona ap- 
peal is dismissed with costs, subject to the 
modification in the decrees passed by the 
two Courts below by confining the operation 
of the declaration ‘and injunction only in res- 
pect of the levy of thé tax under the Bom- 
bay Municipal Boroughs Act, - 1925 for the 
years meena to 1965-68. - . 

fe "Appeal dismissed. i 
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KANTAWALA, C, J, AND DESAI, J. 

M. A. Rangaswami and others, Appel- 
lants v. Amin Chand Payarelal Firm 
Bombay, Respondents, 

Appeal No, 204 of 1974 in Mise, Peto. 
No. 406 of 1969, D/- 9-3-1978. cae 

(A) Customs Act (52 of 1962), Ss. 111 
(d), 112 — Imports (Control) Order (1955), 
Clause 3 (1) — Prohibited import — 
What constitutes, ; ` 


The petitioners-partnership firm were 
granted a licence valid till 28-2- 


1962 for the import of certain-goods, They’ 


placed an order with the Hungarian. firm 
for supply of the said goods with a stipt- 
lation that the goods should cross the 
Hungarian border on or before 28-2-1962. 
In fact the goods arrived at Bombay on 
20-4-1963 and were removed to the 
Bonded Warehouse pending receipt., of 
the necessary Customs Clearance Permit 
(C. C. P.). The petitioners thereafter ob- 
tained the C. C. P, which was valid if 
the goods in question crossed the Hur- 
garian border on or before 28-2-1962. 
After giving the show cause notice, the 
impugned order confiscating the goocs 
u/s, 111 (d) of the Customs Act 52 of 
1962, r/w Section 3 of the Imports and 
Exports (Control) Act 18 of 1947 and fcr 
levy of penalty u/s, 112 of the Customs 
Act was passed. me 


Held, on the assumption that the gooċs 
crossed the Hungarian: border after 28-2- 
1962, the attempted importation thereof 
was not in accordance with the C.C.P. 
and therefore such an import was pro- 
hibited directly by the restrictions im- 
posed by clause 3 of the Imports (Con- 
trol! Order, 1955. The action u/ss. 111 
(d) and 112 was therefore attracted, Case 
law discussed. (Paras 31, 34) 

Anno.: AIR Manual (8rd Edn.) Cus- 
toms Act, S. 111, N. 2; S, 112, N. 2. 


(B) Precedents — Observations of Co- 
ordinate Bench not a part of ratio deci- 
dendi would be obiter dicta and not bind- 


ing. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1975 Cal 368 30 


(1974) Appeal No, 50 of 1971 D/- 22-4- 


1974 (Bom) 8, 18. 24 
AIR 1971 SC 170 8,18, 19, 24, 25, 
i 2%, 27, 33 

AIR 1971. SC 293 : 20, 31 


(1971) Misc. Petn. No. 356 of 1966 D/- 15- 
3-1971 (Bom) 8, 18, 24, 25 
AIE 1970 SC 951:1970 Cri LJ 875 22 
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AIR. 
AIR 1969 SC 110. -: » 23, 24 
AIR 1963 SC 151 24 


AIR 1962 SC 3ł16:1962 (1) Cri LJ 364 
. 21, 22 
AIR 1962 SC 1893 21, 24 


R. J. Joshi with F. H, S. Taleyarkhan and 
Miss S. G, Shah, i/p R, L.. Mukherjee for 
Appellants; A, J. Rana with S. N. Parikh 
i/b M/s. Jamshedji Rustomji and Devidas 
& Jani and Merchant for Respondents, 


DESAI J.:— This appeal is from the 
decision of Lentin J. in Mise, Petition 
No. 406 of 1969, By the impugned deci- 
sion the learned trial Judge allowed the 
petition and made the Rule absolute, but 
directed each party to bear its own costs 
of the petition, Being aggrieved by the 
said decision the respondents to the Misc. 
Petition have preferred this appeal, the 


original petitioners being the respondents 


to this appeal, 


2. It is found from the impugned de- 
cision that the learned trial Judge sum=- 
marized the grounds of challenge by the 
petitioners before him on three broad 
heads. He further found that it was suf- 
ficient to dispose of the petition and give 
relief to the petitioners on the first of 
these heads and accordingly the two other 
heads of submissions urged by the peti- 
tioners were not dealt with by the learn- 
ed trial Judge. As indicated herein- 
after, we find that the approach of the 
learned trial Judge on the first head of 
submissicns is not in accordance with 
the legal position as we see it, Accord- 
ingly it becomes necessary to have the 
two other broad heads of submissions 
disposed of. Ordinarily it could have 
been done before'us, But we found that 
in order to do so, it was necessary to go 
into the permits issued and other circum- 
stances, on which the necessary mate-. 
rials had not been brought om record be- 
fore the trial Court. In this state of 
affairs, in the view that we have taken of 
the grounds which appealed to the trial 
Court, as we shall indicate hereinafter, 
we propose to remand the Misc, Petition 
back for further trial on the grounds not 
dealt with by the trial Court. According- 
ly we propose to restrict our discussion, 
in this order only to the limited ground 
on which the petition. was allowed, with- 
out going into the other heads which are 
still to te disposed of and will have to be 
disposed of by a single Judge pursuant 
to our order of remand. 

_.§, It is in this context that we make the 


observation that. we propose to give no 
finding as to any of the actual facts which 
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transpired’ ‘and’ we do not go into the 
correctness or otherwise of the factual 
contentions of the petitioners’ or of ‘the 
conclusion on  faċts reached ‘by 
either the Collector of Customs ir 
the Member of the Central’. Board ‘cf 
Excise and Customs. Whether these’ coz- 
clusions were justified or unjustified, prz- 
per or improper,- perverse or possible, are 
matters ‘left at- large to be: ncleposes of 
on remand, ` 

4, In order to naderend the legal 
ground on which the petition was decic~- 
ed in favour of the petitioners, a few 
facts may be stated: 


5. The petition was for setting aside 
the order dated 30th October 1965 pas- 
sed by the 1st appellant (hereinafter re~ 
ferred to as “the-Collector of Customs”) 
and the order dated 11th October 1928 
passed by the 2nd appellant (hereinaft=r 
referred to as “the Member, Centre] 
Board of Excise and Customs”), "The petè- 
tioners also sought for the refund cf 
Rs. 2,00,000/- recovered from-the petè 
tioners as fine in lieu of confiscation and 
personal penalty. The 3rd , appellants 
before us, who,were the 3rd respondents 
to the Misc,. Petition, are the’ Union. : of 
India. 


6, The petitioners are “a itis 
firm registered under the Indian Partner- 
ship Act, On 8th’ August 1961 the: peti- 
tioners were granted: a-licence valid: till 
28th February: 1962 fòr the import of gal- 
vanised plain sheets," The ‘petitioner's 
case is that on 16th ‘November 1961 ther 
placed an order with M/s.’ Metal Impex 
Budapest, Hungary, for’ supply of ¿558 
tons of galvanised plain sheets “with a 
stipulation that’' the goods should cross 
the Hungarian border ‘on or before 28tt 
February 1962. The shipment was to’ be 
effected from any European port.”: Or 
3rd December 1961 Messrs. Métal Impex 
wrote: to the. petitioners accepting thi 
order and confirming that- delivery would 
be in January/February 1962. According 
to the petitioners, on 27th February 1962 
a Cross Border Certificate Was issued by 
the Hungarian authority authorised to 


issue certificate, which certificate was to 


the effect that the goods had crossed ‘the 
Hungarian border on 25th’ February 1962 
for Stettin, a port in Poland, for ship- 


ment to Bombay. On 26th March 1962 the . 


petitioners inquired-from M/s, Metal Im- 
pex the name of ‘the ship on which the 
goods were consigned. and asked for -vari- 
ous relevant documents such as ‘the Bill 
of Lading, Invoice, ètc; After ‘a further 
reminder, on 28th April 1962 M/s. Metal. 
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Impex addressed a letter to .the peti- 
tioners stating that their (M/s, Metal Im- 
pex’s) forwarding agents at Stettin had 
promised that the goods would be ship- 
ped immediately they arrived at the port. 
After one further’: reminder, informa- 
tion was received by the petitioners 
from M/s. Metal Impex to the effect that 
the goods had not yet reached Stettin 
and that a search was in progress in 
respect of the same. Thereafter, pur- 
suant ‘to further inquiry on 2nd July 1962 
M/s. Metal Impex worte to the peti- 
tioners that the goods ‘had erroneously 
been delivered at port Goausk instead of 
being’ delivered at Stettin and that steps 
were being taken for the goods being sent 
to Stettin. On 28th September 1962 the 
petitioners were informed by M/s. Metal 


. Impex that the goods had arrived at Stet- 


tin port and would be shipped by the 
next steamer.. On 22nd October 1962 the 
petitioners instructed M/s. Metal Impex 
to ship the goods without further delay. 
In reply M/s, Metal Impex by their let- 
ter dated-30th October 1962 informed 
the petitioriers that they. were unable ‘to 
secure the necessary shipping space. 
However, on 28th November 1962 intima- 
tion was received from M/s Metal Impex 
to the effect that the shipping space had 
been secured and that the goods would 
leave for India in due course. It appears, 
however, that on 10th: January 1963 M/s 
Metal Impex addressed a letter to the 
petitioners ` stating “that Port Stet- 
tin- was frozen, and ‘the petitioners were 
by the ‘said ‘letter requested to be patient 
until mavigation was possible.. On 14th 
February 1963 and Hungarian party ad= 
dressed another letter-informing the peti- 
tioners that by reason of frosty weather, 
large quantities of goods were. stored at 
that port (Stettin) and a hope: was ex- 
pressed that the goods could be shipped 
to India :by. ist March 1963. On 15th 
March 1963 M/s. Metal--Impex informed 
the petitioners that the goods had been 
shipped on 13th-March 1963, and in fact 
the goods. arrived at Bombay on 20th 
April 1963 by S. S. Zamenhoff, There- 
after, pursuant to the petitioners’ appli- 
cation dated 16th May 1963, the goods 
were removed to the Bonded Warehouse 
pending receipt of the mecessary Customs 
Clearance Permit (hereinafter referred to 
as “the C. C. P.”), On 18th November 
1963 the petitioners obtained ‘from the 
Deputy Assistant Iron and Steel Control- 
ler the C.C.P. This C.C.P. .contained the | 
following superscription: “Valid If Cros-. 
sed Hungarian. Border on or before .28-2-. 
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1962 but after 8-8-1961” (to be-found at 
page 42 of the Appeal paperbook). On 
19th/21st December 1964 a show cause 
notice was issued by the Principal Ap- 
praiser, 
calling upon the petitioners to explain 
why these goods should not be confiscat- 
ed under section 111 of the Customs Act, 
1962, read with section 3. (2) of the Im- 
ports and Exports (Control) Act, 194%, 
(as amended), and why action should 
also mot be taken under Section 112 of 
the Customs Act, 1962, The proposed 
action was on the ground that the Cross 
Border Certificate was manipulated with 
the intention of getting the goods clear- 
ed clandestinely against the C. C. P: 
which was valid only if the goods- had 
crossed the Hungarian border befor2 
28th February 1962. On 29th January 
1965 the petitioners filed their reply to 
the show-cause notice: > Thereafter per- 
sonal hearings were given to the peti- 
tioners on 14th June 1965. and on 18ta 
September 1965. Pursuant to these hear- 
ings the Collector of Customs passed his 
order dated 30th October 1965, ordering 
confiscation of the goods under section 
111 of the Customs Act, 1962, read with 
section 3 of the Imports, and Exports 
` (Control) Act, 1947, but giving option to 
the petitioners. to pay in lieu of confisce~ 
tion of a fine: of: Rs. 1,00,000/-; this wes 
‘under provisions contained in section 125 
of the Customs Act. 1962.. By his order 
the Collector of Customs also - levied 
penalty of Rs,- 1,00,000/- -on the. peti- 
tioners under section:112 of the Customs 
Act, 1962. Om 3rd -December 1965 
petitioners paid the fine and the penalty 
under protest: and. cleared the goods.. Cn 
21st January 1966 the petitioners prefer- 
red an appeal to the Central Board of 
Excise and Customs. The grounds of 
app2al are contained in the detailed let- 
ter. which the petitioners had addressed 
to the said Central Board. A personal 
hearing was given to the petitioners by 


the Member of the Central Board on 13th. 


September 1967. ‘The said Member of 
the Central Board of Excise and Customs 
by his order D/- 11th Oct, 1968 rejected 
the -appeal and confirmed the order of 
the Collector of Customs, 
two orders which are impugned by the 
petitioners in their petition. 


7. The above recital of. facts is sub- 
stantially as per the factual averments in - 
the petition and it may only.be stated - 


that the stand of the respondents to the 
petition (the appellants before us) 
that the goods. which arrived in India in 
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Special Investigation Branch.. 


the 


These are the 
‘the petitioners was that the 


was, 


A.LR; 


April 1963 had not crossed the Hunga- 
rian border on or before 28th February. 
1962 as was required by the C.C.P. Ac- 


‘cording to the respondents to the peti- 


tion, the Cross Border Certificate was a 
fabricated document, It was in these 
circumstances that impugned orders for 
confiscation. with am option to pay the 
fine of Rs. 1,00,000/- in lieu of confis- 
cation and the further order for the 
nad of penalty were sought to be justi- 
ed. 


8. As stated earlier, the learned -trial 
Judge made the Rule absolute and grant- 
ed relief to the petitioners by quashing 
the two impugned orders proceeding 
mainly upon the submissions to be found 
in the later part of paragraph 17 (a) of 
the: petition. This was on the assump- 
tion — without any admission thereof — 
that ever. if what the respondents con- 
tend was correct viz, that the goods had 
crossed the Hungarian border later than 
28th February 1962, this was a mere 
breach of a condition of the C.C.P. and 
such breach of a condition would not en- 
title the Customs authorities to confiscate 
the goods or levy a personal ` penalty 
under the provisions to be found contain- 
ed in sections 111 and 112 of the Cus- 
toms Act, 1962. . For the purpose of this 
submission reliance was placed by the- 
petitioners on a decision of the. Supreme 
Court in Addl. Collector of Customs v, 
M/s. Best & Co., AIR- 1971 SC 170, as 
also on the unreported judgment of this 
High Court in which the aforesaid Sup- 
reme Court decision was followed and 
applied. These unreported decisions are 
of Kantawala J. (as he then was) in Misc. 
Petn, No. 356 of 1966 (decided on 16-3- 
1971) (Bom), which was subsequently con- 
firmed by a Division Bench of this High 
Court consisting of Tulzapurkar and Kama 
JJ. in Appeal No. 50 of 1971. (decided on 
22-4-1974) (Bom), It may be stated that 
the decision of the Supreme Court in Best 
& Co.’s case as well as the aforesaid two 
unreported decisions of the Bombay High 
Court were: not based on any provisions 
of the Customs Act, 1962, but on section 
167 (8) of the. Sea Customs Act, 1878, 
read with the relevant provisions of the 
Imports and Exports (Control) Act, 1947. 
read with the provisions of the Imports 
(Control) Order, 1955. The argument of 
provisions 
of the Customs Act, 1962, under which 
the impugned. orders were passed were 
fn: pari materia with the provisions of 
the Sea Customs Act, 1878 considered in 
the Supreme. Court judgment and the two — 
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other unreported Bombay High Court ` 


Judgments and the same result must fol- 
low in the present case as in Mise, Petn._ 
No. 356 of 1966 viz. that the order of 
confiscation and the order of penalty” 
could mot be upheld and would require 
to be quashed. It is this submission. that. 


found favour with the learned trial ‘J udge l 
correctness of the ap- 


and it is the 
proach and the conclusions of. learned 
trial Judge which have been assailed by 
Mr. Joshi on behalf of the appellants 
before us. ; 

9. Before adverting to the aforesaid 
decisions on which reliance was placed 
at the Bar by Mr. Rana. appearing for the 
original petitioners, we may briefly in- 
dicate the statutory provisions under 
which action of confiscation and imposi- 
tion of penalty was taken. 


10. Chapter XIV of the Customs Act 
1962, deals with confiscation of goods an= 
conveyances and imposition of penalties. 
We are concerned with sub-section (d) o? 
S. 111, and the same reads as follows :— 


"111. The following goods brought froru 
a place outside India shall be liable to 
confiscation :— 

XXX = XXX. XXX 

(d) amy goods which are imported cr 
attempted to be imported or are. brough; 
within the Indian customs. waters.for the 
purpose of being imported, contrary te 
any prohibition imposed by or under this 
Act or any other law for the time being 
in force: 


XXX .. XXX XXX” 
: (underlining , supplied). 
11. Section 112 provides for penalty 
for imporper importation of goods, etz 
in: following words: 
“112 Any person— l 
(aj who, in relation to any goods, does 
or omits to do any act which act or omis- 
sion would render such goods liable to 
confiscation under S. 111, or abets 
doing or omission of such an act, or - 
XXX KXXX xx” 
12. The quantum of penalty is pro- 
vided also in section: 112, but we ara 





really mot coficerned. with this aspect of . 


the matter, and it is not the petitioners 


grievance that the. penalty imposed undez” 


‘S. 112 is beyond the prescribed limit., 2: 


is, however, their case that no penalty i 


at all can be imposed against them. ` 

13. Before.parting with the Customs 
Act, 1962, reference may be made to the’ 
definition section ‘ viz.. section 2 of the 
said Act, and, in particular, to the de- 
finitions of “imported goods” to be found 


tha . 
. Order, 1955, both being very relevant 


z 
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in section 2 (25) and “prohibited Jane i 
in section 2 (33). Now, section 2 (33) 
reads as under :- 

S. 2 (33). “prohibited goods“ means ‘any 
goods the import or export of which is 
subject to any prohibition under this 
Act or any other law for the time 
being in force but does not include any 
such goods in respect of which the con- 
ditions subject to which the. goods are 
permitted to be imported or. exported 


have been complied with.” (underlining 
supplied), : 

14. In the judgment of the learned 
trial Judge the relevamt provision of the. 
Sea Customs Act, 1878, viz. section 167 
(8) has been extracted, This provision 
occurs in Chapter XVI of the said Act 
which deals with offences and penalties 
and reads as follows:- 

“167. Punishments for ditenn: 


`The offences mentioned in the first 
column of the following schedule shall be 
punishable to the extent mentioned ‘n 
the third column of the same with re- 
ference to’ such offences respectively : 
_ (See Table on next page) 
It is pertinent to note that both confis- 





- cation and penalty ara’ provided in -the 


very. same provision: .: What is’ more im- 
portant’ is the -difference ‘in - phraseology: 
between section: 167-(&) of the Sea: Cus- 
toms Act, 1878, .and ‘section 111 (d) of 
the Customs Act, 1962; the former talks 
of importation of goods: which are for 
the time .being prohibited or: restricted 
by or under Chapter IV of the Sea Cus- 
toms Act, 1878 whereas the Customs Act 
1962. with which we are concerned, talks 
of prohibition imposed by or-under the 
Customs Act or any ome law for the 
time being in- force.. . 
15. Before dealing with the authori- 
ties cited at the Bar we may also refer 
to the Imports and Exports (Control) 
Act, 1947, and the Imports (Control) 


provisions for our purposes, inasmuch as 
it was contended on behalf of the ap- 
pellants that on the assumption that the 
goods had not crossed the Hungarian bor- 
der by 28th February 1962, the import 
must be deemed to be a prohibited im- 
port by reason of the provisions’ contain- 
ed in the said Act of 1947 read together 
with the provisions - of the Imports (Con- 
trol) Order, 1955. Section 3 of the Im- 
ports and. Exports (Control) Act, 1947, 
confers power’ on ‘the’ Central Govern- 
ment to prohibit” or restrict imports and — 
exports; this may’ be» done. by an’ order - 
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8. If any goods, the importation 
or exportation of which is for the time 
being prohibited or restricted by or 
under Chapter IV of this Act, be im- 
portad into or exportad from India con. 
trary to such prohibition or restriction; 
or 

_ If any attempt be made so to 
import or export any such goodg; or. 


published in the Cfficial Gazette. and 
sub-section (2) of section 3 as in force 
at the relevant time provided as under :- 
_“3 (2) All goods to which any order 
under sub-section (1) applies shall. be 


deemed to be goods of which the import - 


or export has been prohibited under sez- 
tion 11 of the Customs: Act, 1962, and 
all the provisions of that Act shall have 
effect accordingly”. 


16. It may be noted that sibepection 
48) of section 3 also empowers the Cen- 
tral Government by order published in 
the Official Gazette, to prohibit, restrict 
or impose conditions on the . clearance, 
whether for home consumption or for 
shipment abroad. :of any goods or ‘class 
of goods imported into India, The Im- 
ports (Control) Order, 1955, is expressiy 

. made im exercise of powers conferred by 
section 3.and section 4A of the Imports 
and Exports (Control) Act, 1947, as- in 
force; and we are concerned with Clause 
3 (1) of the said Ores, which: reads: as 
follows : 

*. “3. ‘Restriction of import of . itan 
goods. — (1) Save as otherwise provided 
in this Order, no person shall import any 
goods of the description specified’ in 
Schedule I, except under, and in accor- 
dance with, a'licence or a Customs clea- 
rance permit, granted by the Central 
Government or by any Officer specified 
in Schedule 1I”, (Underlining supplied), 

It may be mentioned: that the Deputy 
Assistant Tron and Steel Controller is 
one of the officers meee in Schedule 
II. 

17. A Very brief RT, ded 
at thé Bar by learned counsel for the 
appellants (the Collector of Customs ahd 
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Such Pan shall be ‘liable to 
confiscation; and 
any person concerned in any such 
offence shall be liable to a penalty 
not exceading three times the 
value of the goods. or not exceed. 
ing one thousand rupees. ~ 











the. Member, Central Board of Excise 
and Customs) was that proceeding on the 
assumption that the goods had not cros~ 
sed the Hungarian border by 28th. Feb- 
ruary 1952, as was the case of his clients, 
those goods had not been imported in ac- 
cordance with the C.C.P, issued by the 
Deputy Assistant Iron and Steel Control- 
ler, It was accordingly submitted that 


. the import of the goods, which was at- 


tempted to be made by the petitioners, 
was in contravention of the ‘provision 
contained in Clause 3 (1) of the Imports 
(Control) Order, 1955, and' such attempt 
to’ import was within’ the provision to be 
found in Section. 111. (d) of the’ Customs 
Act, 1962, as being contrary to any pro~ 
hibition - imposed by or under any other 
lew for the time. being in force, It was 
not disputed by..Mr. Rama that the Im- 
ports (Control) Order, 1955, made in 
pursuance of the powers conferred on 
the Central Government by Sections 3 
and 4A of the . Imports and Exports 
(Control) Act, 1947, would be covered by 
the later portion of section 111 (d) (as 
underlined earlier by us while extract~ 
ing the statutory provisions). 


18. As stated earlier, the submission 
of the learned counsel for the petitioners 
was that the requirement that the goods 
must ‘have crossed the Hungarian border 
by 28th February 1962 was only a con- 
dition of the C.C.P., and that assuming 
there ‘was a bredch of this  condition,, 
such breach could not empower the Col- 
lector of Customs or the Member of the 
Central’ Board of Excise and Customs to 
pass anv order purporting to confiscate 
the goods or levy a personal penalty on 
the appellants. According to learned 
counsel, the point was concluded in his 
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favour by the decision of the Supreme 
Court in the Best & Co.’s case (AIR-1971 
SC 170) as also bythe unreported deci- 
sions of this High Court in Misc: :Petn. 
No, 356 of 1966 and Appeal No. 56 
of 1971 which was an appeal from the 
decision of the learmed single Judge in 
Misc. Petn. No. 356 of 1966. It becomes 
necessary, therefore, to consider whether 
the point is so concluded as contended by 
learned counsel. 


19. In M/s, Best and Co.’s case (AIR 
1971 SC 170) the reported decision in- 
dicates that the question which was pos- 
ed for consideration by the Suprem= 
Court (as is to be found in paragraph 4 
. of the report) was: Whether for breaci- 
of a condition of the licence penalty may 
be imposed under S, 5 of the Imports an= 
Exports (Control) Act, 1947. read witr 
the Sea Customs Act, 1878? This was 
answered by the Supreme Court in the 
following words (at page 172): 


“Im the present case the Customs av- 
_ thorities did not direct prosecution fcz? 
contravention of any condition of a 
licence; they directed confiscation of the 
machinery and imposed penalty in lies 
thereof. But'on the terms of S. 5, . as 
amended, the right to impose penalty 
for contravention of any condition of a 
licence may be exercised under the Sea 
Customs Act, 1878, and not under the 
Imports and Exports (Control) Act, 1942, 
For breach of any condition of a licenc2 
it is open’ to the authorities to direc 
prosecution, but no order’ confiscating 
goods and imposing penalty in lieu there- 
of could be made, The order of confis- 
cation could only be made under sectica 
167, clause (8) of the Sea Customs Ac:, 
1878; in terms clause (8) of Section 167 
provides for 
importation or exportation of which. 5s 
for the time being prohibited or restrict 
ed by.or under Chapter IV of the Sea 
Customs Act, 1878. The notification cÉ 
which the contravention is said to have 
been made, is not issued under section 19 
of the Sea Customs Act, but under the 
Imports and Exports (Control) Act, 1945, 
It has not been urged before us, and 
rightly, that penalty of confiscation is 
incurred under the provisions of the Sea 
Customs Act, 1878, for breach of the come 
ditions of the licence”, 

(Para 10 of the repor} 


20. It will be pertinent to note thet 
in the aforesaid decision the Supreme 
Court did not have occasion to consider 
whether or not import-or the, attempt 10 


confiscation of the goods” 
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import could be said to be in accordance 
with the licence or the C.C.P., ‘which is 
the phraseology employed by . clause 3 
(1) of the Imports (Control) Order, 1955. 
it may be mentioned ‘at. this juncture 
that section 111 .(d): of the Customs Act, 
1962 came to be considered by the 
Supreme Court in Sheikh Mohd. Omer v. 
Collector of Customs, Calcutta, AIR 1971 
SC 293, where the Supreme Court also 
had occasion +o deal with the precise im- 
plication. of the definition of the expres- 
sion ‘prohibited goods’ to be fdund . in 
section. 2 (33) of the Customs Act, 1962. 
The relevant statutory provisions of the 
Customs..Act, 1962, the Exports and Im- 
ports (Control) Act, 1947, and of the Im- 
ports (Contrcl) Order, 1955, are set ont 
by the Supreme Court in paragraphs 4 
to 9 of the report of the aforesaid deci- 
sion, and it is observed in the first place 
(paragraph 6) that ‘prohibited goods’ 
under the Act would. include such goods 
as may be imported without complying 
with the prescribed conditions. In the 
case before the Supreme Court, Omer 
had sought to import a breeding mare 
under one of the exemptions available for 
clearance .of one dog, a pet animal and 
birds, and it was urged that the expres- 
sion ‘prohibition’ occurring in section 111, 
(d) ‘of the Customs Act, 1962, must be 
considered as a total prohibition and such 
expression would not bring within its 
fold the restriction imposed by clause 
3 of the Imports (Control) Order 1955. 
After setting down the argument in full, 
which was inter alia based upon also the 
user of the words foumd to be contained 
in section 3 of the Imports and Exports 
(Control): Act, 1947,.the Supreme Court . 
was not impressed with the same, It ob- 
served (at.p, 295):. . 


MeiseS aden ..We are not impressed with this 
argument, What ‘clause (d) of section 
111 says is that any goods which are im- 
ported or attempted to be imported con- 
trary to “any prohibition imposed by 
any law for the time being in force 


in this country” is liable to be con- 
fiscated. "Any prohibition” referred 
to in that section applies to every 


type of “prohibition”, That prohibition 
may be complete or partial, Any réstric- 
tion on import or export is to an ex- 
tent a prohibition. The expression “any. 
prohibition” in section 111 (d) of the 
Customs Act, 1962, imclude restrictions. 
Merely because section 3 of the Imports 
and Exports (Control), Act, 1947, uses 
three: different- expressions “probibiting”, 
“restricting” or “otherwise controlling”, 
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We cannot cut down the amplitude of the 
words “any prohibition” im section 111 
(d) of the Act, “Any prohibition” means 
every prohibition. In other words all 
types of prohibition. Restriction, is one 
type of prohibition. From item (1). of 
Schedule I, Part IV to Imports Control 
Order, 1955, it is clear that import .of 
living animals of all sorts is prohibited, 
But certain exceptions are provided 
for. But nonetheless the prohibition 
continues,” (Para 14 of the report). 


21, It may be observed that learned 
counsel for the appellants referred us to 
‘Collector of the Customs, Madras, `v. 
Nathella Sampathu Chetty, AIR 1962 SC 
316, in order to show ‘to us the effect of 
the provisions similar to those contained 
in sub-section (2) of section 3 of the Im- 
ports and Exports (Control) Act, 1947. 
As will be clear, it will be unnecessary to 
rely upon these provisions because of the 
express change in phraseology adopted 
by the new statutory provisions viz. sec- 
tion 111 (d) of the Customs Act, 1962, as 
contrasted with the earlier statutory pro- 
visions viz, section 157 (8) of the Sea Cus- 
toms Act, 1878. There is, however,. in 
the very volume (AIR 1962 SC) a deci- 
sion of the Supreme Court viz. M/s. 
East India Commercial Co. Ltd. Calcutta, 
v. Collector of Customs, Calcutta, AIR 
1962: SC 1893, a decision which deals with 
the breach of a condition of a licence. 
In the case before the, Supreme Court it 
was alleged that the party had obtained a 
licence by misrepresentation and had also 
subsequently infringed the condition ih 
the licence not to sell the goods imported 
to third parties. The Supreme Court wes 
considering the provisions contained in 
S. 157 (8) of the Sea Customs Act, 1878, 
and the majority of the Court held that 
S. 167 (8) of the Sea Customs Act could 
be attracted only if there was a contraven~- 
tion of the order issued under S. 3 of the 
Imports and Exports (Control) Act, 1947, 
and further that the infringement of a 
condition in the licence not to sell the 
goods imported to third parties was nat 
infringement of the order. Accordingly 
in the opinion of.the Supreme Court (by 
a majority), such án infringement did 
not attract S, 167 (8) of the Sea Customs 
Act. Similarly it was observed by th? 
majority that a licence obtained by mis- 


representation. does not ee the licence ; 


non est. 


22. N: Sampathu ` Chetty’s case came 
‘to be considered. by the Supreme Court 


once again in Ram- Kripal:Bhagat v. State- 
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of Bihar, AIR: 1970 SC 951, which was 
after the enactment of the Customs Act, 
1962, As stated earlier, in our opinion, 
we -have not to rely upon section 
Imports and Exports | 
the 
action of confiscation and - the levy of 
penalty, and, therefore, it does not ap- 
pear to us to be necessary to lavish any 
time on the aforesaid decision, I+ is 
sufficient to state that it was observed 
by the Supreme Court that by reason ot 
the amended language of S, 3 (2) the 
same effect continued as far as the Cus- 
toms Act, 1962, was concerned, as was 
observed by the Supreme Court in the 
earlier decision at which time S. 167 (8) 
of the Sea Customs Act, 1878, was the 
law in force. 


23. The provisions of the Imports and 
Exports (Control) Act, 1947, and of the 
Imports (Control) Order, 1955, came up 
for consideration before the Supreme 
Court in Boothalinga Agencies v. V, T, 
C. Poriswami Nadar, AIR 1969 SC 110, 
and our attention was also drawn at the 
Bar to the observations to be found in 
para. 8 of the aforesaid report. As will. be 
clear hereinafter, and in the view that we 
have taken viz. that this would be a pro- 
hibition under any other law for the time 
being. in force, we are of opinion ‘that 
it is unnecessary te go into the ques- 
tion whether this would be also a pro- 
hibition imposed by or under the provi- 
sions of the Customs Act. 1962, by- rea- 
son of what is provided in section 3 (2) 
of the Imports and Exports (Control) 
Act, 1947 (read with section 111 of the 
Customs Act, 1962), — 


24. It ‘becomes necessary mow to ‘te. 
fer to the unreported decision given by 
this Court in Misc. Petm. No, 356 of 1966, 
which was affirmed in Appeal No. 50 of 
1971. The point involved in the Misc. 
Petn. (No, 356 of 1966) was very similar 
to the one involved before us in this ap- 
peal though the said petition was - re- 
quired to be dealt with under the prö+ 
visions of the law as it then stood viz. 
section 167 (8) of the Sea Customs Act, 
In the said petition it was alleg; 
ed on behalf of the Customs Department 
that the requirement of the C. C :P; 
(under consideration in that petition) “to 
the effect that the materials should cross 
the Hungarian border by a particular’ 
date, had not been’ complied with and, . 
therefore, the CCP. could’: ‘mot be’ ‘ac--. 
cepted'as valid to cover the importation 
in question. Accordingly it was sub- 
mitted that. the.-goods’ ‘weté imported in 
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contravention of the provisions of tre 
; Imports (Control) Order. -It was sub- 
mitted by the - petitioners’. before tke 
learned single Judge- that. the breach of 
a condition of the import licence or tte 
provisions of the C. C. P. would. mot 
entitle the Customs Authorities to coa- 
fiscate the goods under S. 167 (8) of the 
Sea Customs Act, 1878, read with Sez- 
tion 3 (2) of the Imports and Exporis 
(Control) Act, 1947, and to pass an orcer 
of personal penalty; and this contention 
was sought to be. upheld by reference 10 
the Supreme Court decision in. the Bet 
and Co.’s case, AIR 1971 SC 170, The 


learned single Judge considered that ded- . 


sion, It was sought to be argued by coun- 
sel on behalf of the Customs authoritizs 
that the decision of the Supreme Court 
was per incurium as certain provisions f 
the Imports (Control) Order were over- 
looked, It was observed after referring z0 
the observations of the Supreme Court -n 
Smt. Somawanti v, State of Punjab, AIR 
1963 SC 151, that even if such contenticn 
may be assumed to be correct, the bind- 
ing effect of a decision of the Supreme 
Court would not depend upon whether a 
particular argument is considered theren 
or not. Accordingly after discussing two 
earlier decisions of the Supreme Court 
in the East India Commercial Co’s case 
(AIR 1962 SC 1893) and in Boothalinga 
Agencies’ case (AIR 1969 SC 110) (earlier 
referred to in this. judgment), it was ob- 
served that the point was concluded in 
favour of the petitioners by reason of the 
decision of the Supreme Court in Best x 
Co.'s case, 


25. In our aon; the decision of tke 
learned single Judge in .Misc. Petn. No, 
356 of 1966 does not take the case of tke 
petitioners any further than the decisian 
of the Supreme Court in the Best & Co.'s 
ease (AIR 1971 SC -170). It was the 
Supreme Court decision which was appl- 
ed and which, according to the: learned 


single Judge, concluded the matter in the 


‘petitioners’ favour, 


26. Mr. Rana on behalf of ‘the origins] 
petitioners contended that the decision in 
Appeal No. 50 of 1971. did not merely rest 
upon the Supreme Court decision in the 


Best & Co.’s case (AIR 1971 SC 170), and ` 


he relied upon certain observations to ka 
found in the said Division Bench decision 
in which the. argument advanced on be- 
half of the Customs -authorities was ex- 
pressly- repelled... Before the appellata 
Court the learned - -counsel on.behalf cf 


the ‘Customs authorities-made submissions 
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falling in two broad categories, one of 
which was that the period of validity of 
the licence could not be considered to be 


‘a condition of the licence at all, and, ac- 


cording to him, any importation beyond 
this period was in law an importation 
without any licence at all. This argument 
was dealt with by the Division Bench in 
the following words: 


“The other arguments advanced by Mr. 
Shah were to the effect that the vali- 
dity of the period of licence cannot be re- 
garded as a condition of the licence at all. 
It was urged by him that on the expiry 
of the period of the import licence there 
is not further valid licence in existence 
and the import, if made, is not on a valid 
licence in existence and must be held to 
be illegal, It was further submitted by 
Mr. Shah that the import of goods under 
an invalid licence must be deemed to be 
in contravention of the Imports (Control) 
Order, 1955, and on this ground the case 
fell within the provisions of Section 167 ` 
(8) of the Sea Customs Act, 1878.......... 9 


27. It was observed. in the first place, 
by the Division Bench and categorically 


- that it was not open to the appellants to 


advance such contention for the first time 
in appeal, since it was clear from the 
judgment of the learned single Judge in 
appeal that such -contention was not ad- 
vanced before him. It was, therefore, 
clearly observed that it was not open for 
the appellants to raise.such a contention. 
However, to leave no cause for complaint 
the Division Bench proposed to consider 
the arguments of -Mr. Shah (counsel. for 
the appellants) on merits, It is- these 
observations of the Division Bench that 
are relied upon. by Mr. Rana before us. 
These observations read as follows: . 
“Even as far as these contentions of 
Mr. Shah are concerned, we are of the 
view that the same must also be negativ- 
ed in view of the decision in Best & Co.’s 
case (AIR 1971 SC 170). We may ‘point 
out that even in that case Condition No. 1 
of the licence which we have set out 
clearly provided that the licence granted 
.was having quantity and - value as the 
limiting factors and was not’ valid for 
clearance if the actual value of any’ item 
exceeded the C, I. F. value indicated in 
the licence by more than 5%, . The 
ground: on which the order of confisca- 
tion was sought to-be supported was that. 
the correct C, I. F. value exceeded the 
sum of Rs, 45,000/- by more than 5%. 
Yet this was regarded as-a breach of-a- 
condition of the licence. -If the ‘provision 
in the licence ‘setting out the Scope: -of the 
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licence from the point of view of ‘the 
value of the goods permitted to be im- 
ported is regardéd as a condition of the 
licence, we fail to ‘see why a provision to 
the effect that the licence would be ef- 
fective for a particular period should not 
be regarded in the same manner. The 
licence may be limited as. regards the 
period of utilisation or as regards the 
mature of the goods permitted to be im- 
ported thereunder or as far as the mone- 
tary value of the goods is concerned, Ix 
view of the decision in the case of Best & 
Co., it -would be difficult to contend that 
any of these terms could be regarded as 
other than conditions. It is true that in 
that case this particular provision was 
called Condition No, 1. That, however.. 
is a mere nomenclature or descrip- 
tion given to the term or provision and 
cannot make any difference to the result, 
Tf such a term was really not a condi- 
tion, merely having called it a condition 
could make no difference. In fact,, the 
term there specifically provided that the 
licence could not be valid ifthe actual 
value exceeded the C. I, F. value indicat- 
ed in the licence by more than 5%, and 
yet it was held that the breach of this 
provision amounted in law to a mere 
breach of a condition, These submissions 
of Mr. Shah on the footing that there 
was, no import at all under a valid 
licence, must also be rejected.” 


28. It was submitted by learned coun- 
sel for the petitioners (respondents before 
us) that these observations constituted 
the ratio of the decision of the Division 
Bench and were binding on us, It is a 
moot. point in the context of the earlier 
observations, to which reference has been 
made, that it was not open for the ap- 
pellants to raise such contention (though 
later on dealt with by the Division Bench) 
whether the observations of the Division 
Bench om this aspect of the matter are 
really to be regarded as the ratio of its 
decision, If it is not part of the ratio 
decicendi of the decision but merely cer- 
cain observations on merits of arguments 
advanced at the Bar (which the Court 
exprassly opined were not open: to ba 
urged), then these observations would 
seem to us to be in the nature of obiter 
dicta and hence not binding on us. ` But 
lit appears to be unnecessary to consider 
these observations merely on the foot- 
ing of obiter dicta and therefore. not 
binding on us inasmuch as the question 
posed before us in the terms in which 

- # has been posed is essentially differnt 
from the argument advanced before the 
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Division Bench, : which argument was 
mot acceptable to. the Division Bench. 
The argument of Mr. Shah in the said 
Appeal was that the licence became in~ 
valid by reason of the breach of the con- 
dition, which was not found acceptable 
by the Division Bench in Appeal No. 50 
of 1971. The argument before us is not 
that the C.C.P, is or became invalid on 
any footing whatsoever but simply that 
the attempted import of the goods by the 
petitioners was not in accordance with 
the C.C.P. granted by the Deputy Assis- 
tant Iron amd Steel Controller, Once 
the proper question is’ posed, it would 
be found that the decision of the Divi- 
sion Bench in Appeal No, 50 of 1971 does 
not deal with the same and, therefore, 
is of little assistance to the learned 
counsel for the original petitioners, 


29. As stated earlier, once the proper 
question is posed, the answer is fairly 
simple and does not admit of any elabo~ 
rate argument. The question is whether 
on the assumption that the goods had 
crossed the Hungarian border after 28th 
February 1962, was the attempted import 
in accordance .with the. C.C.P.? ` 


30. It was sought to be faintly sug- 


gested by Mr. Rana that if the C.C.P, 
dated 13th November 1963 is perused, 
we find certain particulars indicated 


after the name of the party to whom’ 
the C.C.P. is issued and the requirement 
of the: goods: crossing the Hungarian 
border by a particular date is to be found 
superscribed at the top right hand side, 
A distinction was sought to be made be- 
tween these particulars and the condi~ 
tion, which distinction we do not find to 
be of any real substance. The C.C.P. is to 
be considered in its entirety amd tha 
question is then fairly required to be 
answered viz, whether the attempted 
import is in accordance with what is con~ 
tained and provided for in the C.C.P. 
considered in its totality. . The require- 
ment to be found at the top of the 
C.C.P. on the right hand side is as much 
a part of the C.C.P. as the other partis 
culars indicated and prefixed by nume- 
rals. In connection with this aspect of 
the matter Mr: Joshi on behalf of the 
appellants drew our attention to the 
views expressed by a Division Bench of 
the Calcutta High Court in Collector of 
Customs and Central Excise v. Hindustan 
In para 
53 of the report the contention similar 
to the one raised before us appears to 
have. been dealt with, 


1979. 


- 3L. To turn once again to the ques- 
tion which we have posed, on a fair reai~ 
ing of the C.C.P. which was ‘obtained by 
the original petitioners it cannot be said, 
_ jagain proceeding on the assumption that 
the goods had crossed the Hungarian 
border after 28th February 1962, that 
the attempted import was in accordance 
with the C.C.P. If the attempted impcrt 
was not in accordance with the C.C.P., 


we are of opinion that such an import is’ 
prohibited directly | by the restriction to - 


be found in Clause 3 of the Imports 
` (Control) Order, 1955. To turn once 
again to the Imports and Exports (Coa- 
trol) Act, 1947, if regard be had to tne 
provisions of section 5 of the said Act 
as then in force, it would appear that 
such restriction would attract the penalty 
provided for in the said provisions. In 
other words, the contravention of the re- 
quirements of the Imports (Contrcl) 
Order 1955, is made punishable ‘or peral 
by reason of the provisions contained in 
Section 5 of the parent Act. viz.» the Im- 
ports and Exports (Control) Act, 1947, 
Now, with this background we pose tae 
‘further question: Whether . the goods 
which were attempted to be imported 
were being sought to be imported con~ 
trary to any prohibition imposed by or 
-under any other law for the time being 
in force (to employ the phraseology of 
section 111 of the Customs Act, 1965)? 
And if that. question is considered in tae 
light of the definition of the expression 
‘prohibited ac to be found’ contain=d 
in Section 2 (33) and in the light of tae 
decision of the Supremé Court“in Sheizh 
Mohd. Omer’s'-case (AIR 1971 SC 2€3) 
(already referred- to), ‘the answer must 
be in the affirmative, which would mean 
that the goods .are liable to confiscaticn. 
If that is.so, penal- action under section 
112 of the Customs . Act, 1962,. wola aio 
be im-order. ' 


32.. Our attention was arawe me Mr. 
Rana to the Statement of Objects and 
Reasons at: the time of the enactment of 
the Imports,: and: Exports... (Contrel) 
Amendment Act, 1976. These are to 2e 
found at page 214 of the Gazette of 
of India Extraordinary, Part II, Section 
2, 1976, which reads as follows: 


“The provisions of the. Imports and 
Exports (Control) Act, 1947, and .tne 
Orders made thereunder were enforc2d 
either by the prosecution “of the offender 
_ or by debarment of the offender from re- 

ceiving import and export facilities: Dr 
a specified period...Experinence has 
shown that these steps’ did. not have 
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_and export facilities. 


tracted. 
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the desired effect in curbing the -abuses 
of import and export facilities, Further, 
debarment of the: offender from receiv- 
ing. further import. facilities has its 
own repercussions on the industry as it 
affects the continuity of production and 
employment. There is also no guarantee 
that the sentences of imprisonment or 
fine imposed by the Courts or the.debar- 
ment of import: and export facilities 
would mop -up the ill-gotten gains ac- 
cruing to the persons misusing the import 
With a view to 
removing these lacunae from the law, the 
President has promulagated the Imports 
and Exports (Control) Amendment Or- 
dinance, 1975, to provide for ihe entry, 
inspection amd search of premises in 
which imported goods or materials are 
suspected to have been kept or concealed 
and to seize them. Provisions for the con- 
fiscation-of such goods and imposition 
of penalties have also been made i in the 
Ordinance, 


The Bill seeks to replace the said 
Ordinance.” . . RAA Sous i 

.33: It was submitted that the amend- 
ment of the Imports and Exports (Con- 
trol). Act became -necessary. by reason of 
the decision of the Supreme Court in 
the Best Co.’s case {AIR- 1971 SC 170) 
and, ‘therefore, there .was. a legislative 
recognition of the legal position as enun- 
ciated by the Supreme Court in the said 
case. Jn our view, such an amendment 
must be deemed to be ‘ex majori cautella 
and cannot be -given effect to as sought 
for, this submission oi Mr. Rana, . 


34, pen the assumption that the onda 
crossed the Hungarian broder after. 28th 
February. 1962 we are of opinion that.the 
attempted importation . thereof was not 
in: accordance with, the C. C. P..and, 
therefore, action under S. 111 (d) and 
§.°112 of the Customs Act, 1962, was at- 
In this view -of the matter, the 
decision of. the learred trial. Judge up- 
holding the contentions of the petitioners 
to be found in the later part of paragraph 
17 (a) of. the petition appears to us to be 
erroneous and will be required to be set 
aside. As stated earlier, the learned trial 
Judge has expressly not gone into the ` 
other submissions urged by Mr. Rana ‘as 
are to be found in the remaining para- 
graphs of the petition and as summarized 
by the trial Court. As:indicated earlier, 
we do not propose to deal with these 
submissions :as.it appears that full mate-. 
rial necessary for dealing with them is 
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. not available before us; the respective 
counsel. have also submitted that in this 
state of affairs interest of justice: would 
require the matters to be remanded back 
to the single Judge, - 


35. In the result, the appeal is al 
lowed and the order made by the learn< 
ed. trial Judge making the Rule absolute 
in the petition is set aside and the peti- 
tion will now stand remanded back to 
the trial Court to be disposed of in ac- 
cordance with the legal position as is 
to be- found in our decision. We make 
it clear once again that we have proceed- 
ed to discuss the legal position on an as- 
sump-ion in accordance with the findings 
of the Customs authorities (the correct- 
ness of which we have not gone into), 
which were to the effect that the goods 
had crossed the Hungarian border after 
28th February 1962, We make it further 
elear that on remand the entire carriage 
and control of the petition will be with 
the trial Court. 


36. As the appellants have succeeded 
in the appeal, the proper order for costs 
would be that the respondents should be 
directed, to.pay to the appellant the 
costs of this appeal. quantified at Rs, 500/- 
(five hundred). The appellants will: also 
be entitled to the refund of the amount 
deposited by them in this Court by way 
of security for costs, There will be an 
arder accordingly, ' 


. 37. Mr. Joshi has drawn. our atten- 
tion to the. order passed on ist Novem- 
ber 1974 made by the appeal Court. 
Under this order the appellants were re- 
auired to’ deposit’ the amount of 
Rs. 2,00,000/- within the time mentioned 
in the said order and the respondents 
were given liberty to withdraw the same 
upon furnishing security to the satisfac- 
tion of the Prothonotary and Senior Mas- 
ter and upon their undertaking to the 
-Court to refund the same’ if the appeal is 
allowed.-*-We accordingly direct that, in 
accordance -with the said undertaking, as 
the appeal has been allowed, the respon- 
dents (original petitioners) will refund 
to the appellants the amounts withdrawn, 
if at all, on or before 27th March 1978. 
Mr. Rana informs us that . according. to 
his instructions the respondents have 
not withdrawn, the amounts deposited by 
the appellants and they are. lying in 
Court. If that is so, these amounts de- 
posited together with the accrued in- 
terest, if any, are directed, to. pe refund- 


ed ‘to the appellants, 


Mustan Kikabhai v. Chief- Controlling - Rev, 


Authority’ ~ ALR: 
38. The Prothonotary to” acton thé 
minutes on the usual undertaking to’ ‘be 
given »y ‘the Appear Advocate. 
Appeal allowed, 
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Mustan Kikabhai Bohari and others, Peti- 
tioners v. Chief Controlling Revenue Autho- 
rity, Maharashtra State and another, Oppo- 
nents. 

. Special Civil Appln. No. 2268 of 1972, DJ- 
18-8-1978. 

Bombay Stamp Act (60 of. 1958), Arti- 
cles 36 (b) and 36 (c) — Instrument of lease 
for money advanced — Rent not reserved — 
Held stamp duty was leviable not under 
Art. 36 (c) but under Art, 36 (b). 


The petitioner tenant and petitioner land- 
lord had agreed that the tenant will recons- 
truct dilapidated building and half portion of 
the building will remain in the possession ot 
the tenant. The tenant spent an amount of 
Rs. 8078/- for reconstruction ‘which. was ad- 
justed as advance rent for 22 years and 3 
months.. After this period the tenant was to 
become monthly tenant. The instrument’ was 
held to be chargeable to stamp by ‘the Addi- 
tional Collector under Art. 86 (c) of the Act. 


Held in order to-attract Art, 36 (c) it was 
not enough that the case was one of money 
advanced far the lease, but in addition to 
that it must also -be a case where there was 
rent reserved. A careful.perusal of the in- 
strument showed that. there was no rent re- 
served,- The expression “rent reserved” would 
mean that there must be a liability to pay 
rent and that must be in addition to the 
payment of - the. money advanced. The 


document in unequivocal terms provid- 
ed inter alia that during: the’ period 
of 22 years and §& months, there was 


no liability on the tenant-petitioner to. pay 
any rent ner any right in the landlord-peti- 
tioners to claim or demand any: rent. Hence 
the instrument must be held chargeable not 
under Art. 36 (c) but under Art. 36 (b). Civil 
Ref, No. 11 of 1968, D/- 4-8-1970 (Bom) 
(FB), Disting.; AIR 1952 Bom 285 (SB), Ap- 
plied. : (Paras 8; 10 


Cases Referred: | "Chronological Para: 


(1970) Civil Ref. No. 11 -of 1969. A g 
1970 (Bom) (FB) - 
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AIR 1952 Bom 285:53. Bom LR 106 
., (SB) 9 
V, B. Joshi for A. c. ‘Agarwal, for Pes- 

tioners; S, P. Kanuga, Asstt. Govt. mes 

for Opponents. - ; 


NAIK, J. :— By this petition the petitioners 
challenge . the order of the Additional Ccl- 
lector, Poona, dated July 22, 1971, holdirg 
inter alia that the instrument in question was 
chargeable to stamp duty under Art. 86 (c) £ 
the Bombay Stamp Act, 1958. The facts giv- 
ing rise to this petition which are not 2 
dispute are briefly these :— 


9, Petitioners Nos. 2 and 8 ‘were’ the 


owners of a House: bearing No. 50/A situate _ 


at Lonavla in Poona District. Petitioner No. T 
was the tenant of that building in respect >f 
one galla or godown. The said building be- 
ing in a dilapidated condition and the lant 
lord-petitioners being not in a financial pozi- 
tion to reconstruct the building, it was de- 
cided by the tenant-petitioner and the land- 
lord-petitioners that the tenant-petitioner 
would construct a building at his own ccst 
and that the cost so incurred would be ad- 
fusted towards future rent due from him. Tt 
was also agreed that after the construction 
of the new building, half portion of the 
building would remain with the tenant - for 
his use as a ‘godown and the remaining half 
would be given in the possession of the land- 
lords. Yt was also agreed between the per- 
ties that the rent for the first 10 years br 
the premises to be retained by the tenant 
would be Rs. 25/- per month and for the next 
10 years ‘it would be at the rate of Rs. 85/- per 
month and an agreement laying down these 
two stipulations was executed between“ tae 
parties on Feb. 25, 1968. 

. 8. Pursuant to that agreement the peti- 
tioner No. 1 actually constructed the buill- 
ing and he incurred expenditure to the ex- 
tent of Rs. 8078/-. The parties having agre2d 
after that construction that that: much:amount 
was in fact spent by the Petitioner No. 1 for 


the construction, it was agreed that hé should -` 


deduct that amount from the future rent pay- 
able by him for the newly constructed por- _ 
tion of the premises which would rem@in 
with him as'a tenant. The disputed docu- 
ment dated Aug. 20, 1968 was executed ec 
cordingly. It referred to the facts just stated 
about the earlier agreement dated Feb. 25 
‘1968 and went on to state that the expenses 
of Rs. 8078/- already incurred by the peti- 


tioner No, 1 were to be deducted from: the. 
future rent and after. `repayment., of. the szid - 


amount he was to pay rent.at the end of each 
month.. Accordingly, it was provided in 
para 8 of the instrument-in question that the 
landlords had received the rent of the above 
mentioned’ premises for 22 years and 3 
months and it stipulted inter se that during 
the said period the tenant was not liable to 
pay any rent and the landlords were also 
not ‘entitled to demand any rent. It was pro- 
vided that thereafter the tenant would be- 
come the monthly tenant. It was made per- 
fectly clear by the said instrument that the 
Tent was in fact received from the tenant as 
advance rent for a Bae of 22 years and 3 
months. í 


4. The said. instrument D was presented for 
registration. After the infructuous earlier order 
which was set aside by the Chief Controlling 
Revenue, Authority, the Additional Collector 
Ponna, by his order dated July 22, 1971 held 
that since the whole of the rent is paid in 


‘advance, obviously there could be no cove- 


nant to pay rent and there could be no re- 
servation of rent. In that view of the matter 
he ‘held that the rent paid in advance must 
be treated as premium paid within the mean- 
ing of Art. 86 (c) of Sch. I of-the Bombay 
Stamp Act, 1958. He accordingly passed the 
impugned order. The petitioners carried an 
~ appeal to the Chief Controlling Revenue Au- 
thority, but ‘as’ they had not’ deposited the 
money in..time, the appeal was. dismissed. It 
is as against that background that the peti- 
tioners- have approached this Court. 


5. Mr. Joshi who has appeared in sup- 
port of the petitioners has contended that 
since even prior to the. instrument in. ques- 
tion there was relationship of ‘landlord and 
tenant between. the petitioner No. 1 on the 
one hand and petitioners Nos.-2 and 8 on the, 
other and it was a monthly tenancy, no Arti- 


. cle under the Bombay Stamp Act, 1958 is 


attracted and therefore the instrucment..is 
not chargeable to any stamp duty, As against 

that, Mr. Kanuga, the learned Assistant Gov- 

ernment Pleader supported the order of. the 

Additional Collector and: he ‘submitted that 

in any event, the instrument in question was. 
liable to stamp duty under Art, 86. b) of the 

Bombay Stamp Act, 1958. 


6. We have already set out the substance 
of the instrument in question. Having regard 
to the unequivocal recitals in the instrument 
that the amount of Rs. 8078/- spent by the 
tenant pétitioner is to be appropirated as 
rent- for 22 years and 8 months, we find no 
substance in the submission of Mr. Joshi that 
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the instrument in question is in effect a docu- 
ment creating only a monthly tenancy and is 
not liable- to any stamp duty. That submis- 
sion therefore has to be- mentioned only to 
be rejected. 


7. Mr. Joshi also relied upon an unre- 
ported decision of this Court in Civil Re- 
ference No, 11 of 1968 decided by Chie? 
Justice Kotval and Mody and Kantawala JJ. 
On Aug. 4, 1970 where this Court has held 
that the instrument which they had to con- 
strue falls under Art. 86 (a) (iii). It may be 
mentioned that the facts of that case are 
` entirely different and have no ~~ application 
to the facts of our case. That was a case 
where initially there was an out and out only 
a loan transaction evidenced bythe promis- 
sory note without any reference to the con- 
struction of the building. It was subse- 
quently a year later that an agreement of 
lease was executed. The observations in that 
case therefore have no application to the 
facts of our case. 


§. In order that Art, 86 (c). of the Bombay 
Stamp Act, 1958 may be attracted, it must be 
a document. of lease “where the lease is 
granted for a fine or premium or for money 
advanced or to ke advanced in addition, to 
rent reserved.” Undoubtedly, the amount--of 
Rs. 8078/- which was spent by petitioner 
No: 1 for the reconstruction of the building 
would be money advanced for the lease but 
then it is not enough that it is a case: of 
money advanced, but in addition to that it 
‘must be also a’ case where there is rent re- 
served. A careful perusal of the instrument 
shows that there is no rent reserved. The 
expression “rent reserved” would mean that 
there must be a liability to pay rent ana 
that ‘must be in addition to the payment of 
the money advanced. The document in un- 
equivocal terms provides inter alia that dur- 
ing the period of 22 years and 3 months, 
there is no liability on the tenant-petitioner tc 
pay any rent nor any right in the landlord- 
petitioners, to, claim or demand any’ rent. 
That being the position, notwithstanding ‘the 
fact that it is a case of lease where money 
is advanced, since the other essential require- 
ment under Art. 86 (c) viz, “rent reserved” 
is lacking, the learned Additional Collector 
was not right when-he took the view, that 
the instrument in’ question is covered by the 
provisions of Art. 86 (c). We. therefore ‘reject 
the first submission of Mr. Kanuga. 
© 9, With regard to the “alternate “submis- 
sion of Mr. Kanuga, we find that there’ is 
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considerable force. Undoubtedly the instru- 
ment in question is a lease where the lease 
is granted for money advanced.- It is also 
clearly a case where no rent is reserved, The 
instrument as we have pointed out earlier 
while dealing with Art. 86 (c) unequivocally 
provides that there is no liability for the ten- 
ant-petitioner to pay rent and there is no 
right in the landlord-petitioners to demand 
or claim rent during the period of 22 years 
and 8 months by which time it is’ provided 
thet the amount of Rs. 8078/- already ad- 
vanced by the tenant-petitioner for the con- 
struction would have been wiped off by ap- 
propriation of the rent due in future at the 
rate of Rs. 25/- per month for the first tea 
years and at the rate of Rs. 85/- per month 
for the next 10° years and .thereafter. It is, 
therefore clearly a case where no rent is re- 
served, notwithstanding the fact. that. the 
rate of rent has been referred to in the in- 
strument while working’ out the. details as to 
how: the amount. of Rs. 8078/- expended by 
the tenant-petizioner would be taken to have 
been satisfied by appropriation of rent ac- 
cruing thereafter -during the period of 22 
years and 8 months. In this connection we - 
may refer to a decision of a Bench of three 


Judges reportei in re Chief Controlling Re- 


venue Authority (58 Bom LR. 1006): (AIR 
1952 Bom 285) (SB) on a reference under the 
Stamp Act of 1899, That was a case where 
a. lease of certain salt pans was executed for 
a period of five years on Dec. 9; 1949, In 
respect of that lease two amounts were paid, 
Rs. 38,000/- was: paid on Nov, 2, 1945 and 


‘Rs, 22,000/- was paid on June 24, 1948. In 


the lease there was no covenant to pay reht 
but there. was an appropriation of the 
amount actualy paid to rent .which was 
stated as being for certain fixed amounts 
spread over th2 period of the lease.. On the 
question whether the lease fell under Arti- 
cle 35 (a) (iii) or Art. 85 (b) of Sch. I to the 
Indian Stamp Act, 1899, this Court held that 
the lease fell under Art. 35 (b) and not under 
Art, 85 (a) (iif) as there was no reservation 
of rent under the lease. In that reference, 


Chagla, C. J. vho delivered the judgment re- 


ferred to the provisions of S. 105 of the 
Transfer of Prcperty Act, inasmuch as neither 
“rent” nor “premium” is defined under the 
Stamp Act. It was contended by Mr, Kham- 
bata that all that the expression “reserved” 
means is that -he rent must be provided for 
under the document..This Court rejected that 


‘contention by observing as under:— 
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.“ “Rent reserved’: in this context can only. 
mean rent in respect . of which there is a 
liability, rent in respect of which there is a 
covenant on the part of the- lessee to pay the 
amount mentioned and ‘stated in the doci- 
ment. When we tum to the lease we. find 
that there is no covenant to pay rent and 
naturally there could be no covenant as the 
amount had already been paid but all that 
we find ‘in the lease is that there is an ap- 
propriation of the amount actually paid to 
rent which is stated as being for certain fixed 
amounts spread over the period of the lease. 
If, therefore, there is no reservation of rent 
under this lease, the document cannot fall 
under Art, 85 (a) (iii) of the Stamp Act.” 


10. Jt was on the other hand pointed cut 


that on the facts of the case, it was clear that. 


the case would fall under Art. 85 (b) be- 
cause that sub-clause provides: “where the 
lease is granted for a fine or premium or for 
money advanced and where no rent is T2- 
served,” Having regard to the view that the 
rent reserved in the context of Art. 85 of the 
Stamp Act could only mean rent in respect 


of which there is a liability, this Court he'd. 


that since moneys were already advanced 
and they were to be appropirated and ad- 
justed towards future rent there would be 
no liability and hence it was a case of an in- 
strument where no rent is reserved. It may 
be mentioned that that was a decision which 
was given while interpreting. the provisions 
of Arts. 85 (a) (iii) and 85 (b) of the Indian 
Stamp Act, 1899. The Bombay Stamp Act, 
1958 which has repealed the said Act of 
1899, in so far as the provisions of Arts. 86 
(b) and 86 (c) in the schedule I are concerned, 
. is identical with the provisions of Arts. 85 (b) 
and 85 (c) in Sch, I of the Indian Stamps 
Act, 1899, except with the. addition of the 
expression “or to be advanced” which are 
of no consequence so far as the construction 
of the Articles are concerned. With respect, 
it would appear that the above reasoning is 
applicable to the instrument before us on 
all fours and we are therefore of the view 
that the impugned order of the Additional 
Collector must be quashed and he must be 
directed to proceed to levy the stamp duty 
not under Art. 86 (c) but under Art. 86 (b) 
in Sch. I of the Bombay Stamp Act, 1958. 
Rule made absolute ; seoanei; No order as 

to costs. 
Ordered accordingly. 


E a 


Bhoorsingh v. Kesumal : 


` passed by.-such authority. Therefore 
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-Bhoorsingh Palasingh, Petitioner v, Kesu- 
mal Aratmal and others, Opponents. 

Special. Civil Applu. No. 1990 of 1972, 
D/- 17-7-1978.* 

Displaced Persons (Conreu and Re 
habilitation) Act (44 of 1954), Ss. 24 (1), 19, 
20 (1) — Revisional powers of Chief Settle- 
ment Commissioner — Property mistakenly 
described in sale deed executed by Managing 
Officer — Commissioner has no power to 


- set-aside the sale deed. (Sections 19, 20 (1)). 


Section 20 (1) makes a clear distinction be- 
tween the power of transfer by sale and the ` 
power of allotment: whereas the sale could 
be effected in favour of the persons mention- 
ed in S, 20 (1) (a) whether the property is 
sold. by public auction or otherwise by the 
Managing Officer or the Managing Corpora- 
tion without reference to any higher autho- 
rity, the allotment under S. 20 (1) (c) can be 
made by the Managing Officer or the Manag: 
ing Corporation only on such valuation as 
the Settlement Commissioner may determine. 
In other words, S. 20 (1) clearly contemplates 
that the power to transfer by sale is distinct 
and different from the power of the Manag- 
ing Officer or the Managing Corporation to 
transfer by allotment. S. 19 (1) authorises the 
Managing Officer or the Managing Corpora’ 
tion only to cancel any allotment or termi- 
nate any lease or to amend the terms of any 
lease or allotment under which any evacuee 
property acquired under the Act is held or 
occupied by any person. In other words, the 
power of cancellation or termination is con- 
ferred on the Managing Officer or the Manag- 
ing Corporation only in respect of an allot- 
ment made by them under S. 20 (1) (e) or 
the cancellation of lease made under Sec- 
tion 20 (1) (b). (Para 10) 


Section 24 does not empower the Chief 
Settlement Commissioner to decide about the 
validity or otheriwse of the property convey- 
ed by the sale deed inasmuch as the transfer 
of property by a sale deed effected by the 
Managing Officer or, the Managing Corpora- 
tion cannot by any stretch of imagination be 
construed or interpreted to mean an order 
Sec- 


e(To set aside order of Authorised Chief Set- 
tlement Commr. Maharashtra State, Bom- 
bay D/- 2-6-1972:) 
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tion 24 (1) is not attracted, and when as in 
this case, the Chief Settlement Commissioner 
entertained the plea of the department that 


the description of the property in the sale © 


deed executed in favour of the petitioner ig 
mistaken and by accepting that plea, pro- 
ceeds to pass an order cancelling the con- 
veyance and directing refund of the consi- 
deration it would clearly appear that he was 
not at all acting under S, 24. (Para 11) 

Anno: AIR Manual (8rd Edn.), Displaced 
Persons (C and R) Act, 1954, S5. 19, N. 1; 
S. 20, N. 1; S. 24, N. 1. - 


Cases Referred: Chronological Paras 
AIR 1971 SC 771 , 18 
AIR 1959 Punj 370 _ 14 


B. J. Mulchandani and B. B. Dhanwani, 
for Petitioner; N. H. Gurusahani and S. H. 
Gurusahani, for Opponents Nos. 1 to 8. 


NAIK, J. :— By this petition the petitioner 
challenges the order of respondent No. 5 
dated June 2, 1972 whereby respondent 
No, 5 purported to set aside the conveyance 
or the sale deed in favour of the petitioner 
dated June 26, 1967 which was executed by 
respondent No. 4 viz. the Administrator and 
Managing Officer, Ulhasnagar. This petition 
can be disposed of on a very short 
point and that point is as to whe 
ther respondent ‘No. 5, the Autho- 
rised Chief Settlement Commissioner ap- 
pointed under the Displaced Persons (Com- 
pensation and Rahabilitation) Act, 1954 
(hereinafter referred to as the Act) has power 
or jurisdiction to cancel or set aside the sale 
deed. The question arises as under :— 


2, The petitioner who is a displaced per- 
_ son having migrated to India and settled at 
Ulhasgagar occupied Room No. 1 in Barrack 
No. 705 at Ulhasnagar Camp ‘No. 8 which 
was built by Government and formed part 
of the Compensation Pool under the Act, 


3. On November 9, 1959 the petitioner 
entered into’ an agreement of sale with the 
Managing Officer on behalf of the President 
of India to purchase the said room. The 
price was settled at Rs. 1872.25 which was 
payable by instalments, The price was settl- 

. ed by the Government of India on the basis 
of the area of the property. The said pro- 
perty consists of built portion and open plot 
situate to the north. The coriveyance deed 
as per the agreement of sale was actually ex- 
ecuted by the Managing Officer on June 26, 
1967 on behalf. of the President of India. In 
the conveyance -deed, the area was mention- 

` ed as 50 sq. yds, as being the area which was 
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sold and transferred to the petitioner. The ` 
area of 50 sq. yds. consisted of a built room. 
and an open plot attached to it 85 sq. yds; 
and 15 sq. yds. respectively. It appears that: 
the petitioner made an application to the As*' 
sistant Administrator and Managing Officer, 
for demarcating the said property. That Offi: 
cer appointed a surveyor who after visiting 
the site made a report showing the open plot: 
to the north and demarcated and delivered. 
possession of the property to the petitioner. 
The petitioner was thereafter granted a de- 
marcation letter dated Sept. 18, 1967 show- 
ing that 15 sq. yds. of open plot was. to the 
north of the built portion and that was the 
property which was covered by the sale deed. 
Since the respondents Nos. 1 to 8 had their 
shops on the north of the said property and 
according to the petitioner they had started to 
construct permanent structures on the nor- 
them portion of the property on Jan. 26, 
1967 and that act according to the petitioner 
was an act of trespassing on the part of res- 
pondents Nos. 1 to 8, the petitioner filed 
Civil Suit No. 82 of 1967 in the Court of 
the Civil Judge, J. D. Kalyan, against rès- 
pendents Nos. 1 to 8 for possession and in- 
junction and ad interim reliefs. 


“4. It appears that immediately after thé 
service of the summons, respondents Nos. 1 
to 3 moved respondent No. 4 who in turn 
made a reference to respondent No. 5 for 
taking action under S. 24 of the Act. The 
reference was made. by respondent No. 4 by 
contending that the inclusion of the open 
plot to the north of the built portion in the 
sale deed executed in favour of the petitioner 
was a mistake and the same should be recti- 
fied, Among other contentions it was con 
tended for the petitioner that the conveyance 
deed which was executed in favour of the 
petitioner skould not be set aside on flimsy 
grounds. The learned Authorised Chief 
Settlement Commissioner, respondent No. 5 
herein, accepted the reference made by res- 
pondent No. 4 and set aside the conveyancé 
by observing as under in his..order dated 
June 2, 1972. ; z 


“It is not denied that. adjoining room No. Y 
on the western side, there is a big vacant, 
plot which is easily available for being al." 


' Jotted to the Opponent. In that situation: T: 


cannot imagine even for a moment that the 
department -had ever an intention to allot any’ 
portion of the land`on the northern side to ` 
the Opponent. On ` that background I am. 
unable to share thie ` view of the learned Ad. 
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vocate Shri- Mulchandani for the Opponent 
that whatever may be the ultimate result sizce 
his client holds a valid conveyance deed in 
his favour it- should not be-set aside. It is 
not possible to dismiss easily the plea of the 
department that the ‘conveyance deed was 
issued under a mistake. I am of the clear view 
that there is a mistaké and this Buel. 
must interfere to set things right. - 


` Before parting with this case.I must 2b- 
serve that it was possible for the Departm=nt 
to avoid such errors on exercise of a little cili- 
gence, ‘This may be noted for future ` gni- 
dance. 

‘In the ‘end, I allow this departmental = Te- 
ference. The allotment order which .is he 
subject matter of this case is set aside. The 
‘price paid by the ‘Opponent for this conve- 
yance deed will be refunded to him.” 

The order further concluded by observing — 

“If the Opponent co-operates, it is reccm- 
mended .that the administrator who is :also 
Settlement. .. Commissioner of Ulhasnazar 
Township will take suitable steps to allot -he 
maximum available portion of the land from 
the western side to him on necessary ezn- 
sideration so that he could be compensa‘ ed 
adequately.” - 


= 5: It is`the propriety and correctness of 


the said order which jis challenged by ‘the 
petitioner before us. 


6. After-Mr, Mulchandani the Jearred 
Advocate for the -petitioner took us: through 
the:facts.of the case and the impugned order 
in.-question’ and.the relevant ‘provisions of 
the Act, we called upon Mr. Bursahani learn- 
ed Advocate for ‘respondents Nos. 1 to 3 lo 
show to us how on the. facts and circumsten- 
_ces of the case, respondent No. 5 could set 
aside the sale deed on the ground that it is 
mistaken or otherwise. In view of the fact 
that no return is filed in reply to the petition, 
we must proceed on the assumption which. is 
not. disputed before us that on Nov. 9, 1959, 
the then Managing Officer on behalf of the 
President of India agreed to sell a particu-ar 
property being Room No. 1 in Barrack No. 
705 at Ulhasnagar Camp No. 3- for Rupess 
1872-25 P. as per the agreement and tkat 
the consideration was payable by instalments. 
‘We have then the untraversed and admitted 
fact that the petitioner was actually granted 
conveyance deed’ dated Juné 26, 1967 which 
was duly executed by the Managing Officer 
on-behalf of ‘the President of India and ‘tkat 
tonveyance: deed mentions an area ‘of 50 sq. 
yds. including the built portion. The furtker 
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fact as we have stated is ‘that: the’ petitioner 
had moved respondent -No:-4 for damarcat- 
ing the property. “A surveyor was appointed 
at the-instance of respondent: No." 4 and~he 
actually demarcated aboit 15 sq: yds: of open 
land to the-north as. the..portion~covéred by 
the sale deed dated June 26, 1967. :Sinte rès- 
pondents Nos. | to 3 were in‘ passession -of 
that portion, the petitioner filed-a <siiit and 
that suit is still.pending. On. rec¢ipt-of sum- 
mons in that suit, respondents. Nos..-1. to.-3 
approached respondent No..:4. and at..their 
instance, -respondent No. 4:having:-made -a 
reference to- respondent:.No.:5,. respondent 
No. 5 having assumed that he had jurisdic- 
tion to set right the mistake in, the sale deed 
and having accepted the contention on behalf 
of responderit No. £ that the northern portion 
in’ the sale deed, set aside the _ conveyance 
for the : řeasons alieady referred fo. 





„Now, if respondent No: 5- has “power 
to af aside the sale deed on-the-ground that 
it was a mistake or that the property was not 
intended: to be conveved by the Managing 
Officer, “then” certainly since we aie’ niot sitting 
as a Court‘of Appeal, bit we: ar ‘Salled_ tipo 
to exercise our -extrdérdinary: jurisdiction 
under Arts, 226’ aid 227° of the ‘Constitution, 
we could not interfére with ‘that ‘ordeér, But 
then a scrutiny of the provisions’ of * the’ Act 
has led us to the - conclusion’ ` that ` ‘respon- 
dent No: 5‘ has no power to sét aside’ or in 
terfere with. the sale desd and’ thereforé. when 
aside the sale deed in Eset of the: petitioner, 
he had clearly exercised his jurisdiction Which 
is not vested in him by Jaw. . 


- It-is “necessary . to refer to certhin SéC- 
den. which-have ‘been ‘relied upon: S."-17 ‘ot 
the Act deals with the functions ‘arid duties 
of the Managing Officers and Managing Cor- 
porations,.- It provides inter’: alia ‘that “all 
Managing Officers or Managing Corporations 
shall perform such functions as maybe as- 
signed to- them by or under this:Act'indér 
the- general superintendence~ and control-ot 
the. Chief. Settlement Commissioner.” “ See- 
tion. 20 (1) of the Act in so far-ag.it is matë- 
rial -for our. purpose deals withthe power: of 
the Managing. Officer or Managing. -Corpora- 
tion to.transfer property out of the- ‘compen- 
sation. pool. It is to this:effects.s...° «i7 


“20 (1) Subjéct to any Tales that" may be 
made undër“ this” ‘Act, ‘the Managir g. ‘Officer 
or Maniiging | ‘Corporation: “iay’ transfér ‘any 
property out of the compensation- podl— ` 
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(a) by sale of such property to a displaced 
person or any association of displaced per- 
sans, whether incorporated or not, or to any 
other person, whether the property is sold by 
"public auction or otherwise; ` 


ab) by lease of any such property to a: dis- 


placed person or an association of displaced 
persons, whether incorporated or not, or to 
any other person; 


(c) by allotment of any such property toa 


displaced person or an association of displac-” 


ed persons whether incorporated ‘or not, or 
to any other person, on such valuation as the 
Settlement Commissioner may determine; 


(d) in the case of a share of an evacuee in 


a company, by, transfer of such share. to a 
displaced, person, or any association of dis- 
placed persóns, whether incorporated or. not, 
er to-any olber person, notwithstanding any- 
thing to the contrary contained in the Indian 


Companies Act, 1913 or in the memorandum , 


or articles of assocation of such’ company; 
(e) ia such other manner as may be pre- 


seribed.” 


9. Section T9 (1) deals with the power 
of the Managing Officer or Managing Çor- 
paration to cancel leases or allotment of any 
property: acquired under the Act. S. 19 (1) 
in so far as it is material reads as under:—- 

“19 (1) Notwithstanding anything contain- 
ed in any contract or any other law for the 
time being in force but subject to any rules 
that may: he made under this Act, the Manag- 
ing Officer. or Managing Corporation may 
cancèl any allotment or terminate. any lease 
or amend the terms of any lease or allotment 


under which any evacuee property acquired . 


under this Act is held or occupied by a per- 
son, whether such allotment or lease was 
. granted before or after the commencement 
of this Act.” 

10. A perusal of S. 20 (1) of the * Act 
would show that the power to transfer ‘-by 
sale is different from the power to transfer 
by allotment. Section 20 (1) (a) empowers 


the Managing Officer or the Managing. Cor: - 


poration to transfer any property by sale, 
whether the property is sold by public auc- 
tion or otherwise. Section 20 (1) (b) deals 
‘with the power of the Managing Officer or 
the Managing. Corporation to lease such pro- 


perty and S. 20 (1) (c) deals with the power 


of the Managing Officer or the Managing 
Corporation to transfer by allotment of any 


such property to a- displaced person or an 
association of displaced persons whether iw- 
corporated or not, or, to any other person, on 
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such valuation as the Settlement Commis- 
sioner may determine. In other words, Sec- 
tion 20 (1) of the Act makes a cleat ‘distine- 
tion between the power of transfer by sale 
and the power of allotment, whereas the sale 
could: be effected in favour of the persons 
mentioned -in S. 20 (1) (a) whether the pro- 
perty is soid by public auction’ or otherwise 
by the. Managing Officer or the Managing. 
Corporatior. without reference to any higher 
authority, the allotment under S. 20 (1) (c) 
can be made by the Managing Officer or the 
Managing Corporation only on such valna- 
tion as the Settlement Commissioner may de- ` 
termine. In other words, -S, 20 (1) of the 
Act clearly contemplates that the power’ to} 
transfer by sale is distinct and different from 
the power of the Managing Officer or the| - 
Managing Corporation to transfer by alot- 
ment. Section, 19 (1) which is set out “above 


authorises the Managing Officer or’ thel 
.. Managing Corporation only to cancel any| - 


allotment or terminate any lease or to 
amend ‘the terms of any lease „or al 
lotment under which any evacuee’ property 
acquired under the Act is held or occupied 
by “any person. In other words, the power 
of cancellation or termination is conferred on 
the Managing Officer or the Managing Cor- 


poration’ only in respect of an allotment 
made by them, under Section 20 (1) (e) 
‘or . the cancellation of. Jease made 


under Section 20 (1) (b) of the Act.| 
So also the power of varying the terms’ of 


_ only the lease or allotment is conferred: on. 


the Managing Officer or the Managing Cor- 


` poration under S. 19 (1) of the Act. In other 


words, S. 20 (1) gives the power to the 
Managing Officer or the Managing Corpora- 
tion to"transfer the property. S. 19 (1) deals 
with the power of the Managing Officer or 
the Managing Corporation only to cancel or 
vary the terms of the allotment or lease and- 
therefore by itg very nature it does not deal- 


. with the power of such Managing Officer or 


the Managing Corporation to cancel or- vary 
the terms of transfer by sale inasmuch as, 
transactions of transfer by sale stand on a . 


different footing than transfer by v way of lease 


or allotment. 


“Al. Now we proceed to S. 24 of the Act 


‘which deals with the power .of revision ot 


the Chief .Settlement Commissioner. It is to 
this effect:— 2 . f 
“24 (1) The Chief galien Commis- 


sioner may at any time call for-the record of ~~ 


any proceeding. under this Act in which a 
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Settlement Officer, an Assistant Settlemert 
Officer, an’ Assistant Settlement Commiz- 
sioner, an additional Settlement Commis- 
sioner, a Settlement Commissioner, a Manag 
ing Officer or a Managing Corporation hes 
passed an order for the purpose of satisfying 
himself as. to the legality or propriety of any 
such order and may pass such order in rele- 
tion thereto as he thinks fit. 

(2) Without prejudice to the generality ct 
the foregoing power under sub-sec. (1), if the 
Chief Settlement Commissioner is satisfied 
that any order for payment of compensation 
to a displaced person or any lease or allot- 
ment granted to such a person has been ob- 
tained by him by means of fraud, false re 
presentation or concealment of any materia 
fact, then, notwithstanding anything contait 
ed in this Act, the Chief Settlement Commis 
sioner may pass an order directing that nc 
compensation shall be paid to sucha person 
or reducing the amount of compensation te 

‘be paid to him, or as the case may be, can 

celling the lease or allotment granted to him; 
and if it is found that a displaced persom 
has been paid compensation which is no- 
payable to him; or which is in excess of the 
amount payable to him, such amount or ex- 
cess, as the case may be, may on a certifi- 
cate issued by the Chief Settlement Com- 
missioner, be recovered in the same manne? 
as an arrear of land revenue. 

(8) No order which’ prejudicially affects 
any person, shall be passed under this sec- 
tion without giving him a reasonable oppor- 
tunity of being heard. 


(4) Any person aggrieved by any order 
made under sub-sec, (2), may, within thirty 
days of the date of the order, make an- appli- 
cation for the revision of the order in suck 
form and manner as may be prescribed to the 
Central Government and the Central Govern- 
ment may pass such order thereon as it 
thinks fit.” 


A perusal of S. 24 (1) would show that the 
Chief Settlement Commissioner is vested with 


the usual powers of revision concerning only _ 


the orders passed by the Managing Officer 
or the Managing Corporation, That section 
does not empower the Chief Settlement Com- 
missioner to decide about the validity or 
otherwise of the property conveyed by the 
sale deed inasmuch as the transfer of pro- 
perty by a sale deed effected by the Manag- 
ing Officer or the Managing Corporation can- 
not by any stretch of imagination be ¢on- 
strued or interpreted to mean an order pass- 
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ed by such authority. Therefore S. 24 wf 
is not attracted. Sub-sec, (2) of S. 24 deals 
with any order for payment of compensation 
to a displaced person or any lease or allot- 
ment granted to such a person having been 
obtained by means of fraud, false representa- 
tion or concealment of any material fact. It 
is only under such circumstances that under 
the said sub-section, the Chief Settlement 
Commissioner could pass an order directing 
that no compensation shall be paid to such a 
person or reducing the.-amount of compensa- 
tion to be paid to him, or as the case may 
be, cancelling the lease or allotmert granted 
to him, Having regard to the scope of that 
provision which does not at all deal with a 
transfer of sale being brought about by 
means of fraud, false representation or con- 


cealment of any material fact, it would appear ~. 


that that sub-section also has no application 
to the case of a transfer of property by sale 
under S. 20 (1) (a) of the Act. Sub-sec. (8) of 
S. 24 only speaks of natural justice inasmuch 
as no adverse order can be passed without 
giving notice, to the person concerned and -: 
sub-sec, (4) of S, 24 comes in only when an ` 
order is passed by the Chief Settlement Com- `` 
missioner in exercise of the powers: vested : 

in him under S, 24 (1) and (2). of the Actp ` 
Therefore when as in this case, the Chief| - 
Settlement Commissioner entertained thej ` 
plea of the department that the des¢ription 
of the property in the sale deed executed inj- 
favour of the petitioner is mistaken and’-by} “ 


accepting that plea, proceeds to pass an order|: `- 


cancelling the conveyance and directing re- 
fund of the consideration it would clearly ap- 
pear that he was not at all acting under Seef 
tion 24 of the Act. There is no other provi- 
sion of Jaw in the Act in question which 
could authorise the Chief Settlement Com- - 
missioner to entertain the plea about the 
property being mistakenly described in the 
sale deed executed by the Managing Officer 
or the Managing Corporation, 


12. Mr. Gursahani however tried to urge 
jointly that the order impugned indicates that 
there was an allotment of the property. As 
we have pointed out though in another dif- 
ferent context, the expression ‘allotment’ has 
been used in the order, the main basis of the 


‘order is that respondent No. 5 was approach- 


ed by respondent No. 4 on the allegation 
that the property was mistakenly described in 
the conveyance deed and the said learned 
authority having discussed the factual as- 
pect about the availability of the property 
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has concluded that he was clearly of the 
view that there was a mistake and that he 
must therefore interfere and set things right. 
The demarcation made by the Surveyor at 
the instance of respondent No. 4 on a move 
by the petitioner being subsequent to the 
sale deed in favour of the petitioner, that 
order of demarcation cannot be said to ke 
an order of allotment although it is referred 
to as such in the petition and the order inr 
pugned. 


18. Mr, Gursahani drew our attention to 
the decision of the Supreme Court in Om 
Parkash v. Union of India (AIR 1971 SC 771). 
In that case the facts were these:— 

On the basis of an oral verification some 
land was allotted to a person and subs3- 
quently the Section Officer-cum-Managing 
Officer, relying on Fard Taqsim and Khasza 
Gircawari, discovered that an area of some 
acres was in excess of what the allottee was 
entitled to. The section Officer-cum-Manaz- 
ing Officar therefore cancelled the allotment 
to the extent of the excess. The Appellate 
authority in appeal against that order refer- 
red the matter to the Chief Settlement Cora’ 
missioner who acting under S. 24 cancelled 
the order of allotment to the extent of the 
excess. He also relied on the Fard Taqsim 
‘and Khasra Girdawari. On these facts the 
‘Supreme Court held that “the oral verification 
‘was subject to correction, variation and can- 
‘cellation if revenue records justified such a 
lcourse, The Fard Taqsim was an important 
‘revenue record and the Section Officer-cum- 
‘Managing Officer as well as the Chief Settle- 
‘ment Commissioner were right in placing 
lreliance on the Fard Taqsim and Khasra Gir- 
dawari, Both of them had jurisdiction to 
cancel the allotment under Ss. 19 and 24 
respectively.” Now, this authority would” de 
of no assistance to Mr. Gursahani for the 
simple reason that that was a case of an al- 
lotment and as we have pointed out, S. 19 (1) 


of the Act clearly confers authority on the - 


Managinz Officer or the Managing Corpora- 
_ tion to cancel any allotment or to amend 
the same and when such order was passed 
in exercise of the power under S. 19 of the 
Act, tha: order could be clearly revised by 
the Chief Settlement Commissioner in exer- 
cise of kis power under S. 24 (1) of the Act. 
That case therefore was not a case of a trans- 
fer by sale. 


14. The next decision relied upon by Mr. 
Gursahani is reported in Bura Singh v. Jogin- 
der Singh in Letters Patent Appeal No. 160 
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of 1959 decided on 3-11-1959: (AIR -1959 
Punj 370) by Bhandari, C. J. and Dulat J., 
the extract of which is given at page 210 of 
the Displaced Persons (Compensation ‘and 
Rehabilitation) Act, 1954 edited by Dina 
Nath Nijhawans. In that case it was observ- 
ed that S. 19 gives wide powers to a Manag- 
ing Officer appointed under the Act to can- 
cel. or terminate allotment of property made 
by the Custodian to a displaced person, It 
was further observed that the power of the 
Chief Settlement Commissioner is defined by 
S. 24. He can act- in every, case 
where a subordinate authority | has 
failed or omitted to make a proper 
order. In any case, it is observed: “where 
a Managing Officer wrongly omits to cancel 
an allotment in circumstances where he 
should have cancelled it, the Chief Settle- 
ment Commissioner can, in exercise of his 
power of revision, correct the error, and simi- 
larly, where a Managing Officer wrongly 
transfers proprietary rights to a claimant in 
respect of any property, the Chief Settlement 
Commissioner can reverse and annul the 
transfer.” It would appear that what is ob- 
served therein is as pointed out by us, the 
Managing Officer has power to cancel the al- 
Ictment under S. 19 and that under S. 24 
the Chief Settlement Commissioner has power 
ta alter or review the orders passed by such 
Officers. 
ought to have been cancelled by the Manag- 
ing Officer that the Chief Settlement Com- 
missioner can exercise his powers to correct 
that error in revision, That was a case of a 
challenge made to the order of allotment it- 
self and the observations in that case must 
be read in the context in which they were 
made. In the instant case there is absolu- 
telv no allotment order passed in respect of 
the property in favour of the petitioner, and 
on the other hand what is done is to agree 
to transfer the property to the petitioner, first 
by the agreement of sale and subsequently to 
sell the same by a regular deed of sale, Since 
such a transaction of sale cannot be annulled 
or modified by the Managing Officer or the 
Chief Settlement Commissioner, it would fol- 
low that the Chief Settlement Commissioner 
cannot interfere with such transactions in 
exercise of his alleged powers under S. 24 of 
the Act. 


It is only in case of allotment which . 


15. In the result, the order passed by. 


responden+ No. 5 in purported exercise 


of, 


his powers under Section 24 of the Act is’ 


1979 
clearly without’ jurisdiction and must he 
quashed and we accordingly quash the same. 

16. Before parting with this case, ve 
would also like to make it clear that ve 
should not be taken to have expressed amy 
opinion about the merits of the propery 
covered by the sale deed which is executed 
in favour of the petitioner much less about 
the title which is purported to be conveyed 
by the sale deed. The rule is therefore made 
absolute accordingly without order as to 
costs, l 


Ordered accordingly. 
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M/s. Delux Silk Traders, Plaintiffs v. M;s. 
Satyanarayan Mahendrakumar -and others, 
Defendants. i 

S. C. Suit No. 769 of 1974, D/- 11-7-1978. 

(A) Arbitration Act (10 of 1940), S. 32 — 
Bar to suits — No decree passed in terms 
of award — Award though unenforceaktle 
bars.a suit between parties on same cause of 
action, AIR 1970 SC 833, AIR 1978 Pat 4(5, 
AIR 1974 All 87 and AIR 1977 Punj and 
Har 306, Rel. on. (Para 5) 

Anno; AIR Manual (8rd Edn.), Arbitration 
Act, S. 32, N. 2. 


(B) Arbitration Act (10 of 1940), S. 2 (b) 
— “Award” — Decision given by Shree 
Market Silk Merchants’ Association whetker 
can be considered as an award and wheter 
rules cf said Association provide arbitratizn 
machinery. 

The Shree Market Silk Merchants’ Asto- 
ciation provided machinery for resolving dis- 
putes regarding non-payment of price of the 
goods to be decided by the Association. The 
enforcement of the said decision is entrusted 


to an Action Committee of the Association: 


which is entitled to take disciplinary po- 
ceeding against a party disobeying the dezi- 
sion. There is thus a clear distinction be- 
tween the machinery provided for resolution 
of disputes and the machinery provided zor 
enforcement of the decision so given. Simply 
because the rules provide for disciplinery 
proceedings, it cannot be said that there is 
no arbitration between the parties to resolve 
the dispute. Thus, an arbitration is proviced 
under the Rules of the Association, 

. (Para 7) 

Where the plaintiffs only requested the as- 


sociation by way of a complaint to get the 
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amount recovered from the defendants as 
provided in the Rules of the Association, the 
Association was not really called upon to ad- 
judicate any dispute between the parties. It 
no dispute was referred to arbitration, the 
decision given by the Association wherein 
the defendants were found liable to pay a 
certain amount to the plaintiffs, cannot be 
considered as an award given in any arbitra- 
tion proceedings. What was referred to the 
Association was not the fact of any denial 
of liability by the defendants. When a party 
admits liability but simply fails to pay, there 
can be no arbitration, AIR 1931 Bom 164, 
Foll. (Paras 8, 9) 

Anno: AIR Manual (3rd Edn.), Arbitration 
Act, S. 2 (b), N, 1. 


Cases Referred; Chronological Paras 
AIR 1977 Punj and Har 306 

AIR 1974 All 87: 1978 All LJ 372 "5 
AIR 1973 Pat 405 5 
AIR 1970 SC 833 5 


(1962) Civil Appeal No. 162 of 1962, D/- 
11-10-1962 (SC), M/s. Uttam Singh Dugal 
and Co. v, Union of India ~ 5 

AIR 1959 Bom 549: 6] Bom LR 364 5 

AIR 1981 Bom 164 8 

(1909) ILR 88 Cal 881 5 


C. S. Trivedi with S, P. Oak, for Plain- 


tifs; S. M. Jhunjhunwala with D. H, Mehta, 
for Defendants, 


ORDER :— This is a suit filed by the 
Plaintiffs, against the defendants to recover 
a sum of Rs, 26,400/- togcther with interest 
thereon being the price of art silk sarees gold 
and delivered by the plaintiffs to the defen- 
dants under a contract in writing dated 7th 
August 1973. Pursuant to the said contract 
the plaintiffs have delivered 1200 sarees on` 
I4th Aug. 1973 under two bills bearing 
Nos. 1466 and 1475. It is the case of the 
plaintiffs that under the said contract the 
price of the goods was payable on delivery. 
Since the price was not paid by the de- 
fendants to the plaintiffs, the plaintiffs did 
not supply any further goods to the de 
fendants under the contract. According to 
the defendants, only 50% of the price was 


- to be paid by the defendants to the plaintiffs 


within a few days of the delivery of the goods 
and the remaining 50% of the price was to 
be paid by them within 60 days of the date 
of delivery. According to the defendants, the 
plaintiffs have wrongfully refused to make 
any further supply under the contract. As a 
result thereof the defendants have suffered 
damages tothe extent of Rs. 28;843.25 P: 
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whic they have claimed to set off against the 
claim of the plaintiffs. 


2. It appears that the contract between 
the parties is subject to the Rules. and Re- 
gulations of the Shree Market Silk Merchants’ 
Association, By their complaint dated 31-10- 
1978 (there are two complaints, one.in res- 
pect of each bill) the plaintiffs asked the 
Shree Market Silk Merchants’ Association to 
get the defendants to pay to them the said 
amount of Rs. 26,400,/- in accordance with 
the rules and regulations of this Association. 
The defendants did not appear before the As- 
sociation though a notice was sent to them 
by the said Association asking them to appear 
before the Association. Thereafter the As- 
sociation gave a decision dated 4-12-1978, 
wherein the defendants were found liable te 
pay to the plaintiffs the said sum of Rupees 
96,400/-. This decision was referred to the 
Joint Action Committee of Shree Market Silk 
Merchants’ Association, the Silk Merchants‘ 
Association and Swadeshi Market Textile 
Merchants’ Association for further action. 

3. In view of the above proceedings the 
defendants have made certain submissions in 
para 1 of the written statement. They have 


submitted that in view of the said 
award dated 4-19-1978 the present suit 
filed by the plaintiffs against the de- 


fendants on the same cause of action 
is not maintainable in law and the same 
should be dismissed with costs. In the alter- 
native, they have also submitted that the 
said Association had no jurisdiction to arhi- 
trate in the matter; the said award is made 
without jurisdiction and the same is illegal 
and not binding on the defendants. 


4. In view of the above submissions, a 
preliminary issue was framed, being Issue 
No. 2, namely whether the suit is maintain. 
able in law as alleged in para 1 of the writter 
statement? - 


5. It is an admitted position that no de- 
cree has been passed in terms of the alleged 
Award dated 4-12-1973. The question 48 
whether such an award which is ineffective 
and unenforceable bars a suit between the 
parties on the same cause of action. It has 
been held by our High Court in the case o! 
Chandrabhaga Sadashiv v. Bhikachand Han- 
saji reported in 61 Bom LR 364 : (AIR 1959 
Bom 549) that an award which had no lega) 
existence (because though it was compulsorily 
registrable it was not registered) did not bar 
a suit based on the original cause of action. 


ALR. 


Mr. Jhunjhunwala, who appears for the de- 
fendants, has pointed out that this decision 
is impliedly overruled by a judgment given 
by the Supreme Court in the case of Satish 
Kumar v. Surinder Kumar reported in AIR 
1970 SC 888. This judgment of the Supreme 
Court has cited with approval a previous de- 
cision of the Supreme Court in M/s. Uttam 
Singh Dugal and Co. v, Union of India (Civil 
Appeal Nc. 162 of 1962- decided on `11-10- 
1962). The following observations from 
Uttam Singh’s Judgment have been cited with 
approval: ‘ 
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“The true legal position in regard to the 
effect of an award is not in dispute It is well 
settled that as a general rule, all claims 
which are the subject-matter of a reference 
to arbitration merge in the award which is 
pronounced: in the proceedings before the 
arbitrator and that after an award has been 
pronounced, the rights and liabilities of the 
parties in respect of the said claims can be 
determined only on the basis of the said 
award. After an award is pronounced, no ac- 
tion can be started on the original claim 
which had been the subject-matter of the re- 
ference. As has been observed by Mookerjee, 
J. in the case of Bhajahari Saha Banikya v. 
Behary Lal Basak, (1909) ILR 33 Cal 881 at p. 
898, ‘the award is, in fact, a final adjudica- 
tion of a Court of the parties’ own choice, 
and until impeached upon sufficient grounds 
in an appropriate. proceedings, an award, 
which is on the face of it regular, is conclu- 
sive upon the merits of the controversy sub- 
mitted, unless possibly the parties have in- 
tended that the award shall not be final and 
conclusive... .in reality, an award possesses all 
the elements of vitality even though it has: 
not been formally enforced and it may be 
relied upon in a litigation between the par- 
ties relating to the same subject-matter.” 
The above decision of the Supreme Court 
has been interpreted by the High Courts of 
Patna (AIR 1973 Pat 405), Allahabad (AIR 
1974 All 37) and Punjab (AIR 1977 Punj 
and Har 306) as creating a bar to the filing 
of a suit on the original cause of action 
when an sward has been given in respect 
thereof although no decree may have been 
passed in terms of the award. It would, 
therefore, appear that although an award may 
be unenforceable because no decree can be 
passed in terms of it, nevertheless it would 
be binding on the parties and no suit can be 
filed in respect of the subject matter of the 
award. Mr. Trivedi, who appears for - the 
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plaintiffs, accepts the above position, hence 
it neel not be examined. any further: 


6. The question, therefore, is whether 
this decision of 4th Dec. 1978 is an award 
and’ whether the rules of the said: Associa-ion 
provide for a machinery of _arbitration_ It 
has been strenuously urged by Mr. Trivedi 
that the joint Rules and. Regulations of the 
Silk Merchants’ Association, Shree Ma-ket 
Silk Merchants’ Association and  Swad3shi 
Market Textile Merchants’ Association, Bom- 
bay are rules‘ which govern the conduct ot 
their members. They. are meant to regulate 
conduct between members or members and 
non-members who may have entered into 
contracts subject to its Rules and they are 
framed for the purpose of enforcing d-sci- 
pline amongst them. According to him, the 
rulés-do not provide for any arbitration 


machinery. He has emphasised R. 3 (5) of. 


the joint Rules which makes compulsory for 
both the sides “to obey ‘the decision of the 
Association. He also emphasised Rr. 29, 30, 
and 31, Under R.:29 lawyers are prohibited 
from, appearing before the Joint Justice Com- 
mittee and the Joint Appellate Board. Rr 80 
and 31 provide for’ disciplinary actions 
against, persons who disobey ‘the decision of 
the Association, According to Mr. Trivedi, 
the only purpose of investigating dispute aad 
complaints under thé Rules of the AssCcia- 
tion is enforcement of discipline and nothing 
else. -Rules do not contemplate that the par- 
ties can file the decision in Court and oltain 
a decree in terms thereof. He therefore says 
that-the decision of 4th Dec. 1978 is noz an 
award given in any arbitration proceeding 
and therefore it cannot bar a suit between the 
parties on the original cause of action. 


7. Both sides have relied only upon the 
joint Rules of the three Associations ` and 
have not produced before me the rules of the 
" Market Silk Merchant’s Association, An exa- 
mination of the Rules reveals that the Mules 
contemplate resolution of various disputes 
between members and members and mem- 
bers ‘and non-members, both in respect of 
loca! contracts and contracts for the suzply 
of goods with up-country traders. R. 8 (iii) 


defines various disputes which can be ra:sed. | 


One of the disputes so. listed is non-payrr ent. 
Under R. 8 (iv) (kh) if a contract between a 


member and a non-member states that the 


contract. is. subject to the rules- and regula- 
tions of the Association,. it will, be .conpul- 
sory for the parties to refer any dispute in 
connection therewith to‘ the Association, In 
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respect ‘of local transactions the Rules cone 
template that-dispute should be referred not 
to the joint committee of all the three Asso- 
ciations, but to the particular - Association, 
concerned (in the present case, Shree Market. 
Silk Merchants’ Association). These disputes! 
are to be decided by the Nyaya Samiti of the} 
sdid Association. The enforcément of the 
said decision is entrusted to an Action Conr 
mittee of ‘the Association which is entitled to 
take disciplinary proceeding against a party 
disobeying the decision: Jt would thus ap 


i 


` pear that there is.a clear distinction between. 


the machinery provided for resolution of dis- 
putes andthe machinery provided for en-| 
forcement’ of the decision so given, Simply, 
becauge the ‘rules provide for disciplinary, 
proceedings, it cannot be said that there is: 
no arbitfation between the parties to resolve, 
the dispute. Thé rules may also provide for 
enforcement of contracts by payment etc. But, 
this does not preclude resolving of genuine 
dispútes between the parties through the. 
miachinery ‘of the Association. Therefore, jt 
would appear that an arbitration is provided 
under the Rules of the said Association. 





8. The question, however, remains whe- 
ther any dispute between the parties has been 
referred ‘to arbitran. Halsbury’s laws of 
England, Vol. dth Edition, para 501 de- 
fines an ‘Ar Tean as follows: 


“An arbitration is the reference of a dis- 
pute or difference between not less than two ` 
parties for determination, after hearing both ` 
sides in a judicial manner, by a person or 
persons other than a court of competent 
jurisdiction.” 
If there is no dispute within the meaning of 
an agreernent to refer disputes i.e where there 
is no controversy in being, as when a party! | 
admits liability but simply fails to pay, there 
can be no arbitration. This proposition hasj 
been upheld. by..our High Court in AIR Y93) ~ 
Bom 164 Dasodehe Abdulkader v. Abdul- 
kader Ismailji). , 


9. Inthe present case, if we look at the 
two complaints which have beén filed by the 
plaintiffs, it appears that after setting out the 
transaction covered by the particular bil] the 
plaintiffs have stated as follows: 


“The aforesaid party is Uenying to pay 
without any reason, Therefore, kindly get - 
the amount paid fully according to tha aules 
and Regulations of the Association.” 

This is an office translation of the original 
complaint in Gujarati. ‘The actual words used 
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Fai”). 
‘The; date. “of this coolant is 31st October 
:1973.. It is true that prior to the date of 
this. complaint, , .on. 5th. Oct. 1978 the defen- 
Jants have written a letter to the plaintiffs 
claiming damages for, non-delivery of goods. 
But there .is no reference to this letter any- 
-Nhere.in the.complaint. On the contrary.. the 
plaintifs state that the aforesaid party (de- 
fendants) have not raised any dispute but are 
refusing to., pay. and therefore the. plaintiffs 
-are asking. the Association to obtain for them 
“payment in .accordance with the . Rules, and 
-Regulati ions.of the said Association. Hence 
ihe plaintiffs have not referred any dispute 
between them and the defendants to. arbitra- 
tion machinery of the. Association. They ap- 
pear to.have invoked only the. enforcement 
machinery for the purpose, of realisation of 
their claim, Mr. Jhunjhunwala has. pointed 
out that’ since-a dispute was in. existence prior 
to the complaint, the complaint should be 
read as a denial of | liability on the. part of 
the. defendants rather than a mere refusal to 
pay. It is true’ that if there is a denial. of 
Lability on the part of the defendants which 
is referred to ‘arbitration, that would be a dis- 
pute under the contract which could be a 
subject-matter - of - arbitration’ proceedings. 
But in. the present case, I do not find that 
what has: been referred to the Association is 
the fact-of- any denial of - liability. by the 
Defendants. In fact, the’ very title of the said 
complaint is called “heard ga? or 
complaint and-not “a. submission’ to arbitra- 
tion: ~The ‘complaint ‘itself: only requests’ the 
Association’ to get the amount recovered from 
the defendants as provided in the Rules and 
Regulations’ of the ‘said ` Association. Hence 
the’ said Association was not really, called 
tpon’ to adjudicate ‘any dispute between ‘the 
parties. It is true that the Association did 
give a. show cause notice to the defendants 
and thereafter gave a decision granting plain- 
tfs claim. But that can make no difference 
to the. nature of the, complaint made before 
the Association. If no dispute was referred to 
arbitration, the decision of 4th December 
1973 cannot be considered as an award given 
in: any arbitration proceedings. It is merely 
a‘step towards starting disciplinary proceed- 
ings against ‘the defendants for non-payment 


of, price. In fact. pursuant to the:said decision. 
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a- letter was written -to the - detendynty, ay 
the Joint Action Committee. . ” 

10. Mr. Jhunjhunwala has pöinted. out 
that in the plaint itself the Plaintiffs have re- 
ferred to the dispute being referred to Nyaya 
Samiti of the said Association. But that can 
make no difference to the nature of the com- 
plaint which was in fact ‘filed’ by the Plain- 
tiffs. Hence, there is no award in existeiice 
on the subject-matter of litigation herein. The 
Plaintiffs are therefore, entitled ‘to’ file a suit 
for recovery of their dues on the said: tivo 
bills. 

‘11. The preliminary issue, is,” 
decided against the defendants: : 

Order accordingly. 


therefore, 
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C. L. Kavish, Appellant v. Saransingh 
Pruthi, Respondent. 

A. F.O. D. No. 279 of 1971, D/- 93-8. 
1978.° 

Registration Act (16 of 1908), S. 17 (1), (b) 
— Award — Landlord desirous of peu 
ing new building by demolishing old © 
Award merely recognising existing right of 
tenant to obtain flat of same area which he 
had’ been occupying in old building and not 
by itself. creating any right, title or interest 
to or in immovable property — S. 17 (1) (b) 
not attracted. AIR; 1970 SC 833 and AIR 


1974 SC 1912, Foll. (Para 11) 

Anne:. AIR Manual (8rd Edn.), Registra- 
tion Act, S. 17, N. 48 and 60. 
Cases Referred : Chronological _ ‘Paras 
(1977) 79 Bom LR 284 ; 5 
AIR 1974 SC 1912 5 
AIR 1970 SC-833 5 


Dara Zaiwala with H. K. Shroff for: M/s. 
Rustomji and Jinwala, for Appellant; C. A. 
Phadkar with B. S, Purohit, for Respondent. 

AGGARWAL, J.:— This appeal has been 
filed under S. 89 (1) of the Arbitration Act; 
1940. The appeal ordinarily lies to a single 
Judge. It appears that when the appeal came 
for hearing before the learned single Judge 
of this Court on 16-6-1978, the appeal was 
referred to a Division Bench. 

2. The few undisputed facts are that the 
appellant at all times material was the ten- 
ant of the respondent-landlord in respect of 


“(Against decision of A. R. Shimpi, Judge 
City Civil Court, Bombay, D/- 5-10-1970. ) 


CW/CW/B689/79/JHS/RSK 
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a flat admieasuring 500 sq. ft; on the ground 
floor of a building known as Pruthi Buildiag 
situate ‘at Prabhat Colony, Santacruz (Eas:), 
Bembay. The respondent was desirous 3f 
constructing a new building by demolishing 
the old building and ‘accordingly he brougat 
an~ejectment suit’ against ‘the appellant on 
that ground as well as on other grounds such 
às non-payment of arrears of rent etc. While 
the suit was pending in the Court of Small 
Causes at Bombay, the respondent, by a let=2r 
dated 26-5-1964 and confirmed by the a- 
pellant, agreed to refer all the disputes be- 
tween the parties to the arbitration of three 
arbitrators. It is also common ground that 
pursuant to this- letter,.the three. arbitrators 
met on 26-5-1964 itself and.after hearing the 
parties, made and published their award on 
the same day. It-is also not in dispute that 
no. oral evidence was led on behalf of. the 
parties before. the: Arbitrators. It is also com- 
mon ground that after the award was publisa- 
ed; it. was delivered to the parties and they 
put their respective- signatures in token of 
their acceptance of the same. It is also xot 
in dispute that thereafter the arbitrators fws- 
ther added a rider to the said Award by fixi-g 
the>-quantum of penalty in case of defandt 
by either of the parties and signed the sam. 
It may be clarified that the parties. are. not 
in agreement with regard to the circumstances 
in which the said rider came to be added 
after the publication of the award: This rider 
was scribed in ink, whereas the earlier 
‘Award was scribed with the aid of a type 
writer. It was stated before us that there 
are 12 flats in the new building and 11 are 
rented out and one flat is occupied by tke 
respondent-landlord. 


8. Thereafter, in the month of Feb, 1970, 
the Award was filed in the Bombay City Civ] 
Court by one of the arbitrators. On 18~<- 
1970, the respondent-landlord filed a petition 
being No, 18 of 1970 for setting aside the 
said Award dated 26-5-1964 and for taking 
the same off the file on various grounds. The 
appellant-tenant contested the said ‘petition. 
The respondent, by application dated 2-10- 
1970, applied for adding two additional 
grounds: (1) that the combined effect cf 
sub-cls. (b) and (c) of Cl. 1 of the Award is 
to declare, create or limit the rights in respe=t 
of immovable property and the same recuirs 
to be registered under S. 17 (1) (b) of tha 
Registration Act, 1908, and since the Awarl 
is not registered, the same is a nullity anf 
liable to be set aside,-and (2) that the agre= 
ment of reference is unstamped and, thers- 
fore, ‘the - Award- made’ on -an unstamped 
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agreement of reference is not maittainable in 
law and the same is liable to be set aside.’ 


4, The learned Judge of the City Civil 
Court, Bombay, by his judgment and order 
dated 5-10-1970, held that the arbitrators 
in fixing the amount of penalty exceeded 
their right in giving an award on a point or 
a matter which was not referred to them and 
that the question of penalty which was not 
referred to the arbitrators was separable from 
the rest of the Award, and accordingly the 
portion of the Award as regards the penalty 
was set aside. The relevant findings of the 
lower Court for the purpose of deciding the 
appeal before-us are that Cls. 1 (b) and 1 (c) 
of the Award show that right in the property 
to the extent of 500 sq. ft. of area was creat- 
ed in favour of the present appellant on his 
paying a certain amount. If the respondent 
chose to keep’ him as a tenant, then the ap- 
pellant was to pay him monthly rent. This 
would not in any way create any right in the 
property except tenancy right. The respon“ 
dent-landlord had to reserve the right to- 
accommodate the appellant-tenant in the por- 
tion of the premises. The Award states that 
explicit provision has to be made in the con- 
veyance by the respondent-landlord to re- 
serve the right of occupation of the appellant. 
In this view of the matter, the learned Judge 
held that rights in the property to occupy on 
ownership basis or in case the property was 
transferred to some other person by the res- 
pondent-landlord, rights of occupation still 
remained in the appellant, are not rights only 
to seek a declaration but the appellant ob- 
tained a right to get possession of the pre- 
mises on payment of the actual amount’ of 
construction. The rights created in favour 
of the appellant to that extent restrict or 
limit the rights of the respondent landlord in 
the property. Accordingly, the learned Judge 
held that the Award requires to be registered 
and till the award is registered, it could not 
be taken into consideration, In the result, 
the learned Judge set aside the Award till it 
is not registered. Feeling aggrieved of the 
said judgment and order, the appellant-tenant 
has filed the present appeal. 


5. Mr. Zaiwala, learned Counsel appear- 
ing for the appellant,- contended that the 
Award does not attract the application of 
S.. 17 (1) (b) of the Registration Act, The 
Award by itself does not create any right, 
title or interest in the flat which is directed 
to.be given by the respondent-landlord to 
the appellant-tenant. In support of his con- 
tention, the learned Counsel relied upon two 
decisions of the Supreme Court in Satish 
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Kumar v. Surinder Kumar, AIR 1970 SC 
833, and Mrs. Tehmi P. Sidhwa v. Shib 
Banerjee and Sons Pvt, Ltd., AIR 1974 SC 
1912. On the other hand, Mr. Phadkar, 
lsarned Counsel appearing for the respondent, 
submitted that reading sub-cls. (b) and (c 
cf Cl. 1 of the Award together, it means that 
the Award purports to declare or limit in 
the future interest contingent to or in im- 
moveable property and hence the Award re- 
quires registration and it not being register- 
ed, is inadmissible in evidence for the purpose 
cf pronourcing judgment in accordance with 
it. In support of this proposition, reliance 
was placed on a judgment of this Court re- 
ported in Kusumlataben v.  Prafulchandra, 
(1977) 79 Bom LR 284. 

6. C]. 1 (b) and (c) of the Award is in 
these terms :— f 

“1. (b) That Shri Saransingh Pruthi has 
undertaken and assured Shri. C. L. Kavish 
through the arbitrators that he shall make 
available to Shri C, L. Kavish an accommo- 
dation covering the area of his present resi- 
dence (approximately) at the current ren* 
affixed by the Municipal Corporation at that 
time, for the said newly built premises. This 
clause shell apply under all circumstances 
whether Shri Saransingh Pruthi builds the 
new premises on rental or ownership basis. 
This further needs that Shri C. L. Kavish 
shall be entitled to get the premises (not ex- 
ceeding the present area occupied by him at 
the present moment) on rental basis only at 
the standard rent fixed by the Municipalitv 
at the time of the occupation of the newly 
built premises. In the event of the said pre- 
mises being built on Housing Society basis 
the requisite premises covering an area as 
mentioned above shali be allowed to Shri 
D. L. Kavish at no-loss no-profit basis i. e.at 
ihe actual building cost of the premises. 


(c) That Shri Saransingh Pruthi in the 
avent of his transferring or otherwise dis- 
posing of the said property on which. the 
present stend he shall make explicit provision 
in the conveyance deed to accommodate Shri 
0. L. Kavish as per terms of this document.” 


7. Sub-cl, (a) provides that the appellant 
shall pay the rent of the premises in his pos- 
session till the date of his vacating the same. 
Sub-cl. (di records the undertaking given by 
the respordent to complete the new premises 
in whatever form or shape he likes in view 
of the alternatives mentioned in sub-cls. (b) 
and (c) and to provide the requisite agreed ac- 
commodation within a petiod of three years 
from the date of the appellants handing over 
possession of the premises presently occupied 
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by him to the respondent. By. Cls, 2, 3, 4 and 
5, the arbitrators have decided the various 
questions of water charges, electric charges, 
cost of repairs. and that cases pending between 
the parties in the Court shall be withdrawn 
ete, By Clause 6, the arbitrators have reserv- 
ed their right and option to impose any 
penalty on the defaulting party who does not 
hand over possession in thé manner decided 
by the arbitrators. 

8. It is the intendment of the said Award 
controversy, 
Now, in five out of the six clauses, the ar- 
bitrators have pronounced upon the dispute 
between the landlord and tenant in respect: 
of the premises. The arbitrators’ mind is 
focused on preserving and securing a flat 
for the appellant tenant in the new building. 
The appellant had a right to such a flat. The 
award preserves the existing right of the ap- 
pellant-tenant in the flat occupied by him, 
which he was called upon to hand over under 
the Award to the respondent-landlord to en- 
able him to put up a new building on the 
same land either himself or through a Co- 
operative Housing Society or through his 
successor-in-title. No new rights are created 
under the Award in favour of the appellant- 
tenant by the respondent-landlord. The 
Award requires that in the new building to 
be put up by the respondent-landlord, an area 
approximately equal to the area in the oc- 
cupation of the appellant-tenant in the old 
building was to be offered in the new building 
except that fresh rent thereof was to be fixed ` 
on the basis of the Municipal assessment. In 
case the respondent-landlord were to decide 
that the new building proposed to be put up 
by him would be on the basis of a Co-opera- 
tive Housing Society, in that event an area 
approximately equal to the area occupied by 
the appellant-tenant was to be secured from 
the Society on the basis of actual cost of 
the same. Further, in case the respondent- 
landlord decided to transfer or otherwise dis- 
pose of the property of which he obtained 
vacant possession on the faith of demolish-. 
ing it and putting up a new structure thereon, 
to a third person, then he was required to 
make a provision in the sale deed to accom- 
modate the appellant-tenant, so that his suc- 
cessor-in-title fulfils the same obligation which 
he would have fulfilled had he not sold the 
property. 

9. All that the Arbitrators have done is 
to preserve the existing rights of the appel- 
lant-tenant by visualizing the three possible 
ways in which the respondent-landlord could 
have gone about after obtaining possession 
from his tenants. This intendment of the 
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Award is clear from sub-cl. (d) of Cl. 1 and 
is also inferable from the opening words of 
Cl. 1 (b). It records the respondent-land- 
lord’s undertaking and assurance to the appel- 
lant-tenant through the arbitrators that he 
would “make available’ to. the appellant 
tenant accommodation covering the area of 
his present residence, 


10. The reading of the said sub-clarses 
do not indicate that by virtue of the Award 
itself, any right, title or interest are sought 
to be created, declared, assigned, limited or 
extinguished to or in any immovable pro- 


perty. The Award, by virtue of its own 
force, is not creating, declaring, assigning 
or limiting any right, title or 
interest in immoveable property 


without any further documentation. Now, as- 
suming if the respondent-landlord were to 
deal with or dispose of his property to a Co- 
operative Housing Society, a further dozu- 
mentation in that behalf would be necessary. 
Likewise, documentation would also be re- 
quired if he were to decide to convey the pro- 
perty to a third person. 


Il. The essence of the Award can 
also be considered from another angle 
and that is that no specific or identifi- 


able premises are ear-marked in the Award 
to the appellant-tenant, nor by virtue of the 
Award the  respondent-landlord has been 
directed to create, declare, assign or limit any 
present or future right, title or interest ir a 
particular part of the property. The Award, 
as it exists today, does not comprise in itself 
any premises. In our opinion, it merely re- 
cognises the existing right of the appellant- 
tenant to obtain a flat of .the same area which 
he had been occupying in the old premises 
which were sought to be demolished by the 
respondent-landlord in order to put up a new 
construction, and the Award by itself has 
not created any right, title or interest to or 
in any immoveable property. In our opinion, 
therefore, the present Award does not attract 
the provisions of S. 17 (1) (b) of the Registra- 
tion Act, 1908. 

12. We are fortified in the view that we 
have taken by the two decisions relied upon 
by Mr. Zaiwala, The view expressed by 
Their Lordships of the Supreme Court is tkat 
where an Award purports or operates to create 
or declare, assign, limit or extinguish, whe- 
ther in present or future, any right, title or 
interest whether vested or contingent of the 
value of one hundred rupees and upwards 
to or in immovable property, it is compulsori- 
ly registrable. But where the Award by it- 
self does not purport or operate in the manner 
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as contemplated under S. 17 (1) (b) of. the 
Registration Act, 1908, and merely creates a 


right to obtain another document which will, 


when executed, create, declare, assign, limit 
or extinguish any such right, title or inte- 
rest, the same is not compulsorily registrable. 
The decision of this Court relied upon by 
Mr. Phadkar is of no help to him because 
Cl. 11 of the Award in that case clearly de- 
clared the rights of the parties in regard to 
the immovable properties in the manner set 
out in Annexure III to that Award, Cl, 1 of 
which provided for a partition on certain 
terms and subject to cetrain conditions and 
limitations. 





13.- Another point raised by Mr. Zaiwala 
related to the question of penalty purported 
to have been fixed by the Arbitrators pur- 
suant to Cl. 6 of the Award. As indicated 
before, the Award which was made and pub- 
lished first on 26-5-1964 was a typed docu- 
ment and after publication of this Award, 
the parties had accepted the same. According 
to the appellant, the quantum of penalty 
which was left open by the Arbitrators was 
finalised at the instance of the respondent- 
landlord, but according to the respondent, the 
Arbitrators acted in excess of their authority 
as it was not a term of reference. The fac- 
tual position taken by the respondent is un- 
tenable in view of Cl. 6 of the typed Award 
which says that in the event of either party 
failing in the fulfilment of the decision of 
the arbitration, it is explicitly agreed by both 
the parties that the three Arbitrators shall 
have the right and option to impose any 
penalty on the defaulting party who shall 
have no option or right to question the same 
in any Court of law. It is, therefore, clear 
that the parties had left it to the Arbitrators 
to consider the question of penalty, but the 
Arbitrators decided not to fix the same and 
retained to themselves the right and option to 
impose any penalty on the defaulting party. 
Now, what is sought to be done by the Ar- 
bitrators after making and publishing the 
Award is that they proceeded to decide the 
quantum of penalty of Rs. 10/- per day 
against a party who makes a default in com- 
plying with clause 1 of the Award. This, in 
our view, is patently illegal. The authority 
which was vested in Arbitrators ‘by virtue of 
the agreement of reference was exhausted 
as soon as they made and published the 
Award and they became functus officio and 
they had no authority to make a supplemen- 
tal award in the manner done by-them. The 
making of the award determines the arbitra- 
tor’s authority and an arbitrator who has 
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made his award is functus officio.. This part 
of:the Award, therefore, has. been rightly set 
aside by-.the learned Judge. He was also 
right in separating this part of the Award 
rom the rest of the Award. 


‘14, It-was also urged on behalf of. the 
respondent that there is an illegality .in. the 
Filing -of the Award by the Arbitrators, inas- 
much’ as `in -the affidavit filed-by the Arbitra- 
-or' who -filed -the Award ‘in the lower Court, 
zt is.stated. that the.evidence taken before the 
Arbitrators is filed-along with the other docu- 
ments. Mr. Zaiwala drew our attention to the 
affidavit made by- another: Arbitrator stating 
that no evicence was in fact recorded before 
. “he Arbitrators and in view of this factual 
Ddsition, Mr. Phadkar did not pursue the 
point. 


15.. No aie point has been argued be- 
fore us, 


16. In the result, the appeal is allowed. 
The order dated 5-10-1970 passed by the City 
Sivil Court is hereby set aside. The lower 
Scurt is directed to pass a decree in terms 
of paras. 1 to 6 of the Award. However, the 
supplemental part added in .the original 
Award is directed to be excluded from con- 
sideration, The respondent to pay to the 
appellant the costs of this appeal as well as 
af the Court below, 


17. The respondent-Saransingh Pruthi is 
restrained by an order of injunction from 
transferring or parting with the possession of 
Flat No. 7 cn the first floor of Pruthi building 
at Prebhat Colony, Santecruz’ (East), Bombay, 
or any part thereof, , for a period of four 
weeks from today to enable the appellant to 
move the lower Court for doing the needful. 


The respondent is present in Court and the ° 


order of itjunction has been announced in 
open Court and is also conveyed to the res- 
pondent through his learned Advocate Mr. B. 
S. Purohit, 


. Appeal allowed. 


ce 
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i (A) Guardians and Wards Acts (8 of 1890), 
Ss, T-and 19 — Guardian of minor whose 
father is living — Appointment of — Duty 
of court. 

The power which is conferred under S. 7 
to appoint a guardian is deemed to be con- 
trolled by the provisions of S. 19 disentitling 
a Court to appoint or declare a person a 
guardian of a minor, unless in the case of a 
minor whose father is living, the Court comes 
to the conclusion that such father is unfit to 
be a guardiar. of the person of the minor, 

(Para 11) 

Anno: AIR Manual (8rd Edn.) Guardians 
and Wards Act, S. 7, N. 2; S. 19, N. 3. | 

, (B) Guardians and Wards Act (8 of 1890), 
S, 7 — Bombay High Court Rules framed 
under the Act, R. 4 — Applicability. 

'R. 4, applies tò applications under S. 7, 
where the question which the Court has to 
decide is of the competency and fitness of the 
person: praying for being appointed as a guar- 
dian and ‘the Court has also to consider whe- 
ther the guardian who is already appointed 
or in law is entitled to be a guardian, is unfit 
to be continued as guardian and requires to 
be removed, (Para 14) 

Anno: AIR Manual (8rd Edn.) Guardians 
and Wards Act, S. 7, N. 2. 


(C) Guardians and Wards Act (8 of 1890), 
S. 11 — Proceedings under the Act — Pro- 
cedure to be followed — Evidence by affida- 
vits — Permissibility. 


Shamin Banoo 


The procedure which is required to be fol- 
lowed, is not specified in the Act and S. 11 
merely permits the Court to prescribe and 
follow its own procedure. While doing so it 
may adopt the Civil P, C. for the purposes of 
couvenience and facility. But it does not 
mean that any other procedure which would 
be equally conducive to meet the ends of jus- 
tice cannot ke followed. (Para 17) 


A distinction has to be made, in matters of 
enquiries for the appointment of a guardian 
and matters for handing over of the custody 
of the minors. In such enquiries evidence by 
affidavits may be permitted. Where the par- 
ties agree that such evidence should be led 
by affidavits, then it would be impermissible 
at a later stage for the same party to urge that 
that evidence should not have been received 
by affidavits and is not legally permissible to 
be received in that manner. ~ (Para 18) 

Anno: AIR Manual (8rd Edn.) Guardians 
and Wards Act, S. 1, N. 1. - 

(D) Guardians and Wards Act (8 of 1890), - 
S. 25 — Application under — Conditions to 
be satisfied. `- 
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Four things, are necessary before an appli- 
’ eation under-S. 25 can be entertained. Firstly, 
the application must be by a guardian of the 
person of the minor. Secondly, the guardian 
must have had the custody of the mimor. 
Thirdly, the minor must have been remzved 
from such custody of the guardian and lastly, 
it must, in the opinion of the Court, be for 
the welfare of the minor to return the custody 
to the guardian. (Para 19) 

Anno: AIR Manual (8rd Edn.) Guardians 
and Wards Act, S. 25, N. 1. 


(E) Guardians and Wards Act (8 of 1290), 
S. 4 (2) — Definition of “guardian” — 
Scope. 

The definition, of the word “guardian” as 
employed in sub-sec, (2) of S. 4 is wider ~han 
a legal guardian according to the personal 
law applicable to the parties. The words “the 
person having the care of the minor’, imdi- 
cate a qualitative aspect in relation to the 
minor than a mere physical aspect. 

(Para 21) 

Anno: AIR Manual (8rd Edn.) Guarcians 
and Wards Act, S. 4 (2), N. 1. : 

(F) Mahomedan Law — Custody of rcinor 
— Who is entitled to, 

Even during the marriage the custody of 
the minor children in case of a boy unt: he 
attains the age of 7 years, and in the case of 
a female until she attains puberty is with the 
wife. The right of the father to the cuszody 
of the child is deferred, and the primary tight 
is in the mother and in the absence of the 
mother in other female heirs. As long as the 
right to custody is with the mother, the 
mother is deemed to be also having the cus- 
tody and care of the minor, If that is so, it is 
obvious that the mother during the period 
laid down by the Mahomedan Law has both 
the custody and the care of the minor as long 
as she is not disqualified from retaining the 
custody of the minor. (Para 25) 

(G) Guardians and Wards Act (8 of 1890), 
Ss. 4 (2) and 25 — Application under *. 25 
` = Who can make, AIR 1971 All 260, Dis- 
sented from. 


For purposes of the Guardians and Wards 
Act and for purpeses of S. 25, the Guarzians 
and Wards Act does not insist or require, that 
it would not be enough for the person to nave 
the care of the minor but also that he must 
be a legal guardian. If the Legislature wanted 
to exclude all persons who were not ‘egal 
guardians from making an application under 
S. 25, it was very easy to do so by either in- 


corporating such limiting words in S. 25 or- 


S. 4 (2) of the Act itself, AIR 1971 All 260, 
Dissented from. (Para 29) 
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The provisions of-the personal Jaw. applic- 
able to the parties- stand, -superseded to. the 
extent to which a provision is made-and which 
is inconsistent or contrary to that personal: law 
in the Guardians and Wards Act. If the def- 
nition in S. 4 (2) is capable of including the 
person who is not-a natural or legal guardian 


_ at the moment, but has the care of the minor, 


then he can maintain an application under 
S. 25 of the Act. If such an application can 


_ be maintained and if the minor was in. the 


custody of such person, a’ legal guardian can: 
not say if it is in’ the interest of the minor 
and for ‘the. welfare of the minor that the cus- 
tody shouldbe handed over to such guardian 
as contemplated under S, 4 of the Guardians 
and Wards Act, that such custody should -not 
be granted. (Para 33) 
Anno: AIR Manual (8rd Edn.) Guardians 
and Wards Act, S. 4 (2), N, 1; S. 25, N. 1. 


Cases Referred: Chronological Paras 
AIR 1971 All 260: 1971 AH LJ 1082 9, 26 
1971 Ker LJ 361 . - 81 
AIR 1948 All 198 : 1947 All LJ 678 26 
AIR 1941 Bom 844 9, 31, 32 


AIR 1934 All 722 (2): 1984 All LJ 899 26 
AIR 1934 Bom 811 9, 81, 82 
AIR 1982 All 215 : 1932 AIl LJ. 21 30, 31 
AIR 1918 PC 11:16 All LJ 800 30 
AIR 1916 Bom 107: 18 Bom LE 582 32 


V. S Sohoni, for Appellant; B. N, Mohta, 
for Respondent, 
JUDGMENT: — This first appeal is 


against the judgment and order passed by the 
Assistant Judge, Akola in Misc. Civil Applica- 
tion No. 57 of 1976 declaring and appointing 
petitioner as the guardian of minors Moham- 
ed Races and Waheeda Begum, and also 
directing the return of the minors to the 
guardian declared by his orders. 


2. An application for appointment of her- 


self as guardian and for the custody or re- 
turning the minors to her custody was filed 
by Shamin Banoo against her husband Moho- 
med Shafi under Ss. 7 and 25 of the Guar 
dians and Wards Act. She alleged therein 
that she was married to Mohomed Shafi and 
bore three children from respondent Moho- 
med Shafi, namely, Mohomed Raees whose 
age was given as 4 years, Waheeda Begum, 
whose age was given as 2% years and Faroo- 
que who was aged 1% years at the time when 
this application was presented. She then 
stated that she was given very cruel treat- 
ment by the respondent who wanted to marry 
another woman and drove her out, and at 
that time snatched Mohomed Raees and’ Wa- 
heeda Begum from her. Farooque was then 
only a month old and was allowed to be re- 
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tained with her. She, therefore, filed this ap- 
plication for custody or return of the custody 
cf the minors to herself, namely, Mohomed 
Raees and Waheeda Begum and for appoint- 
ment of herself as the guardian under S. 7. 
She also stated in, the application that the res- 
fondent has married Sajjidabegum after the 


petitioner was driven away and that the res- _ 


condent and his newly married wife are living 
together along with the minors who were, ac- 
cording to her, treated cruelly by the wife, 
step-mother and the respondent. 


8. The respondent filed his written state- 
ment to this application and denied that the 
petitioner was driven away and was treated 
czuelly. He claimed that he was the natural 
father of the minor children whose ages were 
not disputed and was, therefore, entitled to 
_ their custody. He contended that the peti- 
tioner was divorced by him on 7th Nov., 1975 
aad that she was a woman of suspicious cha- 
racter and had connectiors with others and 
used to leave the house cf the respondent at 

ight in the company of somebody secretly; 
that she has left him with a view to carry on 
hər affair with her boy friend. In these cir- 
cumstances and also under the personal law 
to which the parties belong, namely, Maho- 
medan Law, he claimed that he was entitled 
to the custody of the children and was the 
proper and legal guardian of the minors. It is 
his claim that the application is motivated 
by the proceedings which she has commenced 
under Section 125 of the Code of Criminal 
Procedure against him. He did not deny that 
ha has married a third time, but denied that 
either the minors were given cruel treatment 
by him or his new wife. Lastly, he contended 
that the minors are being properly looked 
after and that the petitioner who is staying 
with her father has no means of income as 
also her parents which could be sufficient to 
bring-up these minor children; that they 
would be practically starving whereas the res- 
pondent has sufficient earnings of his own; 
that there are other members in his family 
who come to him and look after his children 
by the petitioner. i 


4. At the hearing of the application, the 
parties filed a joint pursis Exhibit-9 stating 
that evidence in the case may be received 
by affidavits. > Accordingly, on’ behalf of the 
petitioner affidavit was filed by the petitioner 
and of two other persons. On behalf of the 
respondent, affidavit was filed of himself and 
also of one Shaikh Kadir. Upon consideration 
of these affidavits and the arguments which 
were advanced before the learned Assistant 
Judge who heard the application, the learned 
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Assistant- Judge came to the conclusion that 
the application was maintainable and that it 
was necessary to appoint the petitioner as a 
guardian of the minors and also to direct the 
return of the minors to the custody of the 
guardian, In that view, he appointed the peti- 
tioner as the guardian of the minors and also 
directed their return to the petitioner. Inci- 
dentally, it may be stated that though in the 
written statement filed by the respondent no 
contention was urged in regard to the main- 
tainability of the application, considerable 
arguments seem to have been advanced and 
they seem to have become a most debatable 
ground before the learned Assistant Judge in 
the application. 

5. It is against this order and judgment ot 
the Assistant Judge that the present first ap- 
peal is filed. Mr. Sohoni who appeared for 
the appellant-respondent raised before me a. 
large number of contentions. The first con- 
tention which Mr. Sohoni urged, was that the 
father being the legal guardian and a person 
entitled also to the custody of the minors, 
considering the personal law which is applic- 
able to the parties, the Court was wrong in 
appointing the petitioner as guardian, In any 
event, it was Mr. Sohoni’s contention that be- 
fore a person, other than the father, could be 
appointed as a guardian or a person in law 
entitled to be appointed as guardian, ` the, 
Court ought to record a‘finding that such per- 
son was not fit person to be appointed as 
guardian and unless such a finding is record-. 
ed, the Court does not get jurisdiction to .ap- 
point any other person as a guardian. The 
right to be a guardian continues in favour of 
a person who, in law, is deemed to be a 
guardian, unless removed by the Court and 
the Court can remove a person from his 
legal position as a guardian only where the 
Court is of the opinion that such a person is 
not fit to be appointed a guardian. 


6. Mr. Sohoni also contended that the 
learned Assistant Judge was in error in re- 
ceiving the evidence by affidavit which it was 
necessary to be recorded in the case. He 
contended, though the parties filed joint ` 
pursis saying that the evidence may be receiv- 
ed by affidavits, that would not confer juris- 
diction upon the Assistant Judge to do so, Be- 
sides, according to him, even if the parties 
consented to an illegality, namely, in this 
case by permitting evidence by affidavits, the 
Court could not and ought not to allow this 
illegality to be perpetrated. Since this is an 
appealable order by S. 47 of the Guardians 
and Wards Act, it was Mr. Sohoni’s conten- 
tion that evidence by affidavits could not be 
received. 
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7. The third, and more substantial, cur- 
tention which was urged by Mr. Sohoni was 
that an application under S, 25 of the Act for 
return of the minors, particularly by the wile, 
was not maintainable, where the parties be- 
long to the Muslim faith. He urged firstly that 
the father was the guardian at all times ard 
that the father was also entitled to the czs- 
tody of the minors. The custody of a wife 
during a certain period of years under the 
Mahomedan Law was not custody as a guzr- 
dian and the father’s custody may be- 
constructive, though in certain circumstances, 
may not‘be actual as for instance, where ac- 
cording to him, the mother has gone away 
with the permission of the father with the 
children,: the constructive custody will con+i- 
nue. Mr. Sohoni, therefore, contended that 


mere custody of the minors, may be physical. 


custody and not constructive custody, would 
not-entitle a person to make an application 
for return of the minors under Section 25. 


8. Alternatively, Mr, Schoni also contend- 
ed that in this case on the facts established, 
since the actual custody was never with the 
petitioner,;it could mot be said, both in lzw 
and on the basis of contentions which ne 
urged in support of his first contention aad 
otherwise, that the minors were removed fram 
the custody of the guardian, It was Mr. 
Sohoni’s contention that the definition of ae 
word “guardian” in S. 4 (2) of the Guardians 
and Wards Act may apply only to cases 
where the person making the application was 
entrusted with both the care of the minors as 
well where actual custody is entrusted, It 
was, therefore, Mr. Sohoni’s serious grievance 
and contention that the Court was wrong in 
holding that the application was maintan- 


able. - 


9. Mr: Sohoni heavily relied upon a devi- 
sion of the Allahabad High Court to which a 
reference was made also by the lower Cowart 
in Hasmat.Ali v, Suraya Begum (AIR 1971 
All 260). He also placed reliance on the ru es 
framed by the Bombay High Court for con- 
duct of enquiries under the Guardians aad 
Wards Act. Further Mr. Sohoni contended 
that the Court was wrong in relying upon 
the Kerala High Court decision in prefere=ce 
to that of the Allahabad High Court and fwr- 
ther that the decision reported in Noshirv.an 
v. Sharoshbanu (AIR 1984 Bom 311) upon 
which the Kerala High Court relied, is in con- 
flict with the later decision of the Bombay 
High Court reported in. Shivawwa v, Chenba- 


sappagowda (AIR 1941 Bom 344). It was Mr. 


Sohoni’s submission that the later judgment 
of the Bombay High Court’ overrules “his 
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earlier judgment reported in Noshirwan’s ċase 
(AIR 1934 Bom 811). , 


10. It will be convenient to refer to the. 
provisions of the Guardians and Wards Act 
before proceeding to deal with the argu- 
ments advanced by Mr, Sohoni in support of 
the appeal. The application of the petitioner 
is under Ss. 7 and 25 of the Act. S.7 em- 
powers the District Court 'to appoint a guar- 
dian of a minor’s person or property, or both; 
or to declare such a person to bea guardian 
and also by implication removal of any per- 
son as a guardian. S. 25, on the other hand, 
deals with the custody of the minors and em- 
powers the Court to make a direction for the 
return to the custody to the guardian of a 
minor or ward where the Court is of the opi- 
nion that “it will be for the welfare” of the 
ward to return to such custody and where-the 
ward has been removed from the custody of 
the guardian of his person, S. 7, therefore, as 
I pointed out, empowers the appointment of 
a guardian of any person who in the opinion 
of the Court is a fit person to be so appoint- 
ed. The power which is conferred, however, 
upon the Court under S. 7 is controlled by 
the provisions of S. 19. That section lays ` 
down : 

“Nothing in this Chapter shall authorise 
the Court to appoint or declare a guardian ` 
of the property of a minor....or to appoint 
or declare a guardian of the person... -.(b) of 
a minor whose father is living and is not, in 
the opinion of the court, unfit to be guardian 
of the person of the minor.” 


1l. Both Ss, 7 and 19 of the Act are in 
Chap. II. Therefore, the power which is con- 
ferred under S. 7 to- appoint a guardian is 
deemed to be controlled by the provisions of 
S. 19 disentitling a Court to appoint or de- 
clare a person a guardian of a minor, unless 
in the case of a minor whose father is living, 
the Court comes to the conclusion that such! . 
father is unfit to be a guardian of the person 
of the minor. A reading of the order passed 
by the learned Judge as also the points raised 
by him for determination show that the 
learned Judge has overlooked the provisions 
of S, 19 and has not considered the question 
whether the respondent was an unfit person 
to be appointed. as a guardian. 

12. It may also incidentally be pointed 
out that the petition also does not say why 
the father of the minors should not be conti- 
nued in his legal capacity as a guardian. Ex- 
cept for making allegations against the reš- 
pondent of cruelty or of cruel treatment to 
the minors, there is no other reason alleged, 
and it is not suggested or said, as to why the 
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respondent who is the father and in law en- 
titled to remain the guardian should be re- 
moved from his capacity as a guardian or is 
otherwise unfit. Even the allegation in regard 
to the cruelty has not gone to the extent oZ 
saying that on account “of the cruelty which 
the respondent has been ‘practising towards 
his son and daughter, he has rendered him- 
self unfit to be continued as a guardian, The 
allegation of creulty, besides is vague and 
does not say in what manner the children 
are cruelly treated. In the circumstances, the 
crder passed by the learned Assistant Judge 
appointing the petitioner and declaring her 
to be a guardian of the minors Mohomed 
Raees and Waheeda Begum would not be 
sustainable and will have to be set aside, 


18. The main controversy, however, ir 
this case obviously related to the custody of 
the. minors and considerable argument was 
advanced before me and appears to have beer. 
advanced before the learned trial Judge tc 
contend that no relief under S. 25 could be 
awarced and in the circumstances was callec 
for. Mr. Sohoni reiterated his contention that 
the evidence in this case ought to have beer 
recorded, Mr. Sohoni submits and urges that 
evidence must. be received orally by .the 
Court before it ‘and recorded by it and evi- 
cence by affidavits cannot be allowed, Ac- 
cording tó Mr. Sohoni where it is a -case of 
considering whether a guardian should be re- 
moved and whether a person like a father 
is unfit to be appointed a guardian, or a per- 
son who applies for being appointed as a 
guardian should be appointed as a guardian 
or otherwise ‘and-in casas under S. 25, evi- 
dence-must be received. He urged that Rule 4 
of the Bombay High Court rules framėd 
under the Guardian and Wards Act required 
that in cases where the application is opposed 
the applicant. must be examined as also the 
proposed guardian. Mr. Sohoni, therefore, 
contends that failure to examine the appli- 
cant in this case has brought about an in- 
firmity in the entire procedure and illegality 
which ‘is incurable. According to him, there- 
fore, even if the enquiry is also for the pur- 
poses of S, 25, there ought to be oral exa- 
mination and the Court could not receive 
aMidavits, : 


14. Rule. 4 undoubtedly says that the 
Court may in its discretion proceed upon 
affidavits where the application is not oppos- 
ed. But in other cases F. 4 says that “except 
for reasons to be recorded examine the appli- 
cant and the proposed- guardian”. Now no 
reasons admittedly have been recorded. But 
if we see Rule 4 and the rufes which precede 
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R, 4, namely, Rr. 1 to 8, then it will be seen 
that the reference to recording ‘of -evidence 
and the application not being opposed under 
R. 4, is to applications under . S. 10 for the 
appointment or declaration of a guardian. In 
other. words, R. 4, in my opinion, applies. to 
applications under S:- 7, therefore, where the 
question which the Court has to decide is of 
the competency and fitness of the person 
praying for being appointed as a guardian 
and the Court‘has also to consider whether 
the guardian who is alréady appointed or-in 
law is entitled to be a guardian, is- unfit to be 
continued as guardian and requires to be re- 
moved. That will also be clear from the read- 
ing of the latter part of R. 4. 

15. Mr, Sohoni contentled that’ affidavits 
could be received in evidence only where the 
Civil P. C. applies. It was O. XIX of the Civil 
P, C: which permits a fact to be -proved by 
affidavits and so-also according to him, ia 
cases where an appeal is provided evidence 
by affidavit should, as far as possible, not be 
received. It was fairly. conceded that the 
Guardians and Wards Act does not prescribe 
Civil P.-C. in the ‘matter of enquiries, into 
applications under that Act. As to what an 
application for the appointment ofa guar- 
dian under. S. 10 must contain is laid down 
by that section. And though at one. time it 
was tried to be suggested that the Civil P, C. 
would apply, that argument was.. given up 
when it was realised that the, reference to 
Civil P. C, in-S. 10 was only for the purposes 
of signing and verifying the. petition. - 

` 16. It seams clear :that no specific proce- 
dure has been prescribed -under the. Guar- 
dians and Wards Act- for governing the en- 
quiries under-any of the sections of that Act. 
It is S. 11 which makes a reference to any. 
procedure and says that where the Court is 
Satisfied that there is ground for proceeding 
or: the ‘application, then it shall fix a date 
for the hearing thereof. Then S. 13 says that 
on thé date fixed for hearing, the Court shall 
hear such evidence as may be adduced in 
support of or in opposition to the applica- 
tion, It was, therefore Mr, Sohoni’s conten- 
lion that the evidence contemplated. in ` Sec- 
tion 18 is evidence received by the Court 
and not tendered before the Court in the 
form of affidavits. The only evidence, there- 
fore, according to Mr. Sohoni which could 
be received and acted upon is the evidence 
recorded. in 6 such 





Court and inasmuch as no 
evidence had been recorded by the Court, 
there was a grave irregularity in the proce- 
followed, resulting in-.- mis- 
carriage of justice, I do not think hat this 
contention is sound. ` 
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17. The procedure which is required io 
be followed, as I pointed out, is not spe- 
cified in the Act and S, 11 merely says thet 
where the Court decides to proceed with the 
application, i. e., whether the application -s 
not on the face of it barred or cannot Ee 
considered and has to be proceeded with, .t 
shall fix a date for hearing and then give 
nolices to certain persons and to the State 
Government as mentioned in the following 
sub-clauses of Section 11, sub-sec. (1). Here 
again the reference is that the notice of such 
hearing of the application has to be served in 
the manner prescribed in the Civil P, C. If 
the Civil P, C. was intended to be made ap- 
plicable for all enquiries or proceedings 
under the Guardians and Wards Act, ` either 
by the rules or by the Act itself, then it 
seems to me that the Legislature could have 
provided as also the High Court that the pre- 
visions of the Civil P. C. would apply as fer 
as is possible to enquiries and proceedings 
under this Act, That has not.been done. Tle 
argument, therefore, based upon failure +o 
follow the procedure of the Civil P, C. need 
not be considered. It seems to me that S. Il 
permitted the Court to prescribe and follow 
its own procedure. While doing so it mey 
adopt the Civil P. C. for the purposes of cor- 
venience and facility. But it does not meen 
that any other procedure which would be 
equally conducive to meet the ends of justice 
cannot be followed. 


18. As contemplated by S. 18, evidence 
has to be led in support of the application; -n 
other words, in order to establish the facs 
alleged in the application, As to in what man- 
ner the fact can be established is proper.y 
laid down by the Evidence Act. But the Evi- 
dence Act, by itself, is not applicable to af 
davits. The rules of evidence deal with tLe 
admissibility of certain type of evidence ard 
the manner and mode of proving certan 
things and facts. It does not say that evi- 
dence is that recorded before a Court, In 
this particular case the parties agreed ro 
prove facts and adduce evidence by way 2f 
affidavits. If the Court acted upon the pursis 
and thought that such evidence was adequaze 
and good in the circumstances, it seems oO 
me that no exception could be taken to that 
procedure except perhaps in the case of en 
enquiry under S. 7 for the purposes of hold- 
ing whether the person is or is not a proper 
or fit person to be appointed as a guardian, It 
does not lie in the mouth, in my opinion, of 
the appellant in the present case having zl- 
lowed the Court to think, and the other sida, 
that the evidence by affidavits would be suf- 
cient and would be adequate, now to con- 
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plain that the evidence in this manner should 
not have been received. Having allowed the 
evidence by way of affidavits to be led, it 
would not now be permissible for the appel- 
lant to urge that evidence ought not to have 


‘been received by affidavits. Besides, I am of 


the view that an enquiry under Section 25, 
which for all material purposes of this appeal 
now can be deemed to be only alive, is in the 
nature of a summary enquiry, I shall present- 
ly come to Section 25 and point out the ques- 
tions which are germane to an application 
under S, 25 and which circumstances have to 
be proved by the applicant essentially arise, 
aré limited and few. They are not far-reach- 
ing and the overriding consideration of the 


‘Court has to be one of welfare of the minor. 


If if is ‘in the interest of the minor and if it 
was for the welfare of the minor then the 
Court is entitled to make an order for the 
custody of the minor as is permitted under 
S. 25. Such custody cannot be said to be at 


‘all times to come and the orders passed there- 


in are by their very nature interlocutory and 
for the time being. As circumstances changed, 
these orders would always be revisable, In 
the case of an application for appointment of 
a guardian, different considerations would 
arise, An order passed appointing a guardian 
and declaring a person to be a guardian and 
removing the person by implication from 
guardianship are by their very nature orders 
of longer duration. They would remain good 
as long as the minor does not attain majority. 
Therefore, a distinction has to be made, in 
my opinion, in matters of enquiries for the ap- 
pointment of a guardian and matters for} 
handing over of the custody of the minors. In 
such enquiries evidence by affidavits may be 
permitted. Where the parties agree that such 
evidence should be led by affidavits, then it 
seems to me that it would be impermissible 
at a later stage for the same party to urge 
that that evidence should not have been re- 
ceived by affidavits and is not legally permis- 
sible to be received in that manner. That dis- 
poses of most of the technical contentions 
which were raised on behalf of the appellant 
by Mr, Sohoni, 


19. Turning to the provisions of S. 25 
and S. 4 it would be seen that S. 25 permits 
a guardian to make an application to the 
Court where the minor is removed from the 
custody of such guardian, and order the re- 
turn of the minor provided it is, in the opi- 
nion of the Court, in the interest and wel- 
fare of the minor to do so. Four things, there- 
fore, clearly are necessary before an applica- 
tion under S, 25 can be entertained, Firstly, 
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the application must be by a guardian of the 
person of the minor. Secondly, the guar- 
dian must have had the custody of the 
minor. Thirdly, the minor must have been 
removed from such custody of the guardian 
and Jastly, it must, in the opinion of the 
Court, be for the welfare of the minor to re- 
turn the custody to the guardian, ‘ 


20. The word “guardian” is defined in 
S. 4 (2) of the Guardians and Wards Act, and 
defines “guardian” as a person “having the 
care of the person of a minor” so far as we 
are concerned in the present case, In other 
words, for the purposes of attraction of Sec- 
tion 25 of the Act, the guardian is a person 
who has the care of the person of the minor. 
In the Mahomedan Law, the father is always 
, the guardian of the minor. The definition of 
“guardian” in S. 4 (2), however, does not in- 
' corporate and say that by word . “guardian” 
what is meant is a legal guardian, either 
under the personal law applicable to the par- 
ties, or the guardian appointed by a Court. If 
that was the intention of the Legislature, 
then we would have found the definition of 
the word “guardian” in S. 4 (2) to be reading 
something like this; “Guardian” means a per- 
son, who, in law, is entitled to be a guardian 
of the person of the minor, Now such a per- 
son need not be and may not always have the 
care of a person of the minor, If that be so, 
applications as contemplated under Ss, 7 and 
17, could never have been made. A person, 
therefore, having the care of the . person ot 
the minor embraces a category of persons 
much larger than the legal guardians or certi- 
ficated. guardians. The definition, therefore, of 
_ the word “guardian” as employed in sub- 
sec. (2) of S, 4 is wider than a legal guardian 
| according to the personal law applicable to 
the parties. 


21. Mr. Sohoni wanted to urge that the 
words “having the care:of the person” must 
mean both “having the custody of the minor” 
and “having the .care of the person of the 
minor”. He fairly conceded that unless that 

. person had the care of the minor,-mere cus- 
tody would not be able to bring him within 
the definition of the word “guardian” as em- 

. ployed. in S. 4. It is commonplace that mere 

physical and actual custody of a minor would 

. not confer, and is nct contemplated or in- 

. tended by the Act, to clothe such:a person 

with the necessary requisite desire and inten- 
tion to make an application under S. 25, un- 


less he had also the interest of the minor or . 


athe ward to his heart. The words “the person 
having the care of the minor”, therefore, in 
my opinion, indicate a qualitative aspect in 
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' petitioner and the respondent were 
together, the custody of the minors, 
physical as well as constructive, could not be 


very time when | the petitioner 


‘said according to him. that’ 
` either had the physical custody or the care ot 
‘the minors at any time when the petition was 
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relation to the minor than a mere physical 
aspect. What Mr, Sohoni however contended 
was that both the physical as well as the qua- 
litative attitude in regard to the minor’s wel- 
fare, must co-exist and unless that was so, it 
would not be possible for a person:to make 
an application under S, 25. . 


2 22. In this connection, Mr. Sohoni firstly 
referred me to the allegations in the applica- 
_tion and tke affidavit. He urged that the peti- 


tioner in this case never had the actual physi- 
zal custody of the minor and it cannot für- 
ther, according to him, therefore be said that 
the minors were removed ` from her custody 
to entitle her to make an application under 
5, 25. He zeferred me to para. 3 of the peti- 
tion which says that the respondent, drove 


out the petitioner and snatched from her the 


minor son and daughter, namely, Mohomed 
Raees and. Waheeda Begum. Mr. Sohozi, 
thereforé, urged that at the time when the 
staying 
both 


said to be that of the petitioner. That at the 
left or was 
driven out of the house of the respondent, 
the petitioner lost the physical custody of the 
minors. Since, therefore, she could not be 
said to be while she was under the roof of 


the respondent either in physical custody or 


having the care of the minors as long as the 
respondent was available, it could not be 
the petitioner 


presented. These circumstances, only accord- 
ing to Mr. Sohoni confer jurisdiction upon the 
Court, and are jurisdictional facts, to order 
return of the minor under S; 25. Since they 


‘do not exist, it was his case, that there was 


no jurisdiction to make the order which was 
passed, ; í 
23. The right of a Mohamedan female in 
regard to guardianship of the minors and 
their custody is to be found dealt with in 
para, 852 of Mulas Mahomedan . Law, 
Eighteenth Edition page 367. As regards the 
guardianship, the father under that law is the 
only person entitled to be the guardian and 
the mother is not mentioned as one of the 


. persons entitled to be a guardian of minor's 


person or property. The question of custody, 
however, is another matter and the law lays 
down that the mother is entitled to the cus- 
tcdy (hizanat) of her male child until he has 
completed the age of.seven years and of her 
temale child until she has attained puberty. 
The right continues though she is divorced 
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by the father of the child unless she marries 
a second husband when the right to custcly 
goes to the putative father. In this case it is 
not disputed that the petitioner has not mar- 
ried a second time, It is-also the case of the 
respondent that he has divorced the peti- 
tioner. I have already given the ages of the 
‘minors Waheeda. Begum and Mahomed 
Raees. It cannot, therefore, be disputed that 
-according to the personal law applicable to 
the parties, the petitioner was entitled to the 
custody of both the minors, 


24. Now this custody to which a Masiim 


: mother is entitled is even during the cover- 


subsequently until che 
is mot 


ture and not only 
marries a second time.. If the mother 


‘available or shecannot have the custody tren 
‘as’ laid down in para 358, the custody gees 
` to- other female heirs, but doesnot go to the 
' father and that right of custody of a female 
"mother is. defeated; only:as laid down under 


para 354: The father’s right to the custcdy 
arises’ only after the: mother and-the ‘female 
relations laid down in paragraph 353 are 


. unavailable. 


25. It will thus be seen that even durong 


` the marriage the custody of the minor chid- 
_|ren in case of a boy until he attains the ge 


Jof 7 years, and in the case of a female uatil 
„ishe attains puberty is with the wife. The in- 


tention in conferring this custody upon -he 


care for,the children than the father. It is sig- 
nificant that failing the mother also the father 
is not the next preterential custodian, but other 
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Waheeda Begum. Mr, Sohoni, therefore, is 
not right in contending that the petitioner 
neither had the custody nor as he contends, 
was a. guardian entitleé to make an applica- 
tion, : 

26. Mr. Sohoni relied principally upon 
the judgment of the Allahabad High Court 
reported: in Hasmat Ali v. Smt, Suraya 
Begum (AIR 1971 All 260). That is also a 
case under S. 25 for return of the custody of 


‘the minor who was four years old. The ques- 


tion which his Lordship Sahgal raised for 
determination was whether “the right of hiza- 
nat amounts to the taking away of the right 
of the father i, e. whether the father ceases 
to be the guardian of his minor children 
among the Mahomedans so long as the male 
child does not attain the age of 7 years and 
the female the age of puberty.” He also held 
that that does not so happen, relying upon 
the earlier Allahabad decision, an Oudh deci- 
sion, holding that “Hizanat is a mere custody 
for the rearing up of the child, the guardian- 


. ship remaining in the natural guardian who 


happens to be the father”. He distinguished 
two other Allahabad decisions in, Mt. Sakina 
Begam v. Malka Ara Begam (AIR 1948 All 


` 198) and Haidri Begam v, Jawwad Ali Shah, 


(AIR 1934 All 722 (2)) as being decisions 
for appointment of a guardian under S. 7. 


-.: 27. The principal ground on which the 


‘|mother is obviously that she could (take) better . 


“ 


female relations. . It seems to me, therefcte, . 
[quite clear that so far as the personal law of 


Muslims is concerned, the right of the father 


‘Ito the custody of the child is deferred, end 
‘ithe primary right is in the mother. and in -he 


- jt is-in the interest of the minor. and, tha: it |. 


absence of the mother in other female hers. 
This can be explained only on the basis taat 


- “is these female relations or the .mother who 
` are capable of looking after the minor pro- 


perly. In other words, therefore, as long as 


‘the right to custody is with the mother, -he 


‘mother is deemed to be also having the cus- 


--tody and care-of the minor, If that is so it 


+ seems to me that the mother during the per od 
- laid down by the Mahomedan Law has both . 


~ the'custody and the care of the minor as long as 


she is not disqualified from retaining the cus- 


< tody of the minor, If that is so, then at zhe 


time when the ‘petitioner left the respondeat’s 
house either because she was driven away, as 
she says, or as. the respondent says, she went 


~of her own, she: was deprived of the custcdy 
: of her minor children’ Mahomed Raees end 


decision is based seems to be, to extract the 
words of his Lordship, as follows :-— 

© “Section 4 (2) uses the word “care” and 
not “custody” and “care” is different from 
“custody” though the two words may be used 
synonymously also as‘they seem to have been 
used by Sulaiman Acting C. J., in his judg- 
ment....“Care” is a wider term than “cus- 
tody”, Custcdy is only the physical keeping 
while care amounts to looking after. The 
inother may have been in the custody of her 
minor son at one time which custody „has 
been taken away by the father and she may 
under the law of hizanat be entitled to the cus- 


_ tody of the’minor so long as he does not at- 


tain the age of seven years but she is not the 
guardian and under S, 25 of the Guardians 


` and Wards Act she is not entitled to the cus- 


tody being restored to her.” 


28. It will thus be seen that according to 
his Lordship, the custedy which is granted 


‘to the mother under law does not carry with 


it the. obligation apparently of care and 
though the mother may be having the cus- 
tody of the minor, it seems to be felt that she 
does.not at.the same time have the care of 
the minors. If that were not to be so, it is diffi- 
cult to follow the reasoning that the mother 
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if she has both custody and the care of the 
minor, as his Lordship says “is not the guar- 
dian and under S. 25 of the Guardians and 
Wards Act, she is not entitled to the cus- 
tody.” 


29. I have already referred to the defini- 
tion of the word “guardian” appearing in 
S, 4 (2) of the Act. That section, as I pointed 
out, does not refer to legal guardians, but to 
certain facts which confer the status of a 
guardian upon such a person. As is defined in 
sub-sec. (2) of S. 4 of the Act, “guardian” is 
a person who has the care of a minor. This 
will necessarily pre-suppose, and may be ir- 
respective of the question whether that per- 
son is or is not a legal guardian. It may be 


that he would be a legal guardian also in’ 


which case the two concepts may coincide 
and bestow a higher preferential right. But 
for purposes of the Guardians and Wards 
Act and for purposes of S, 25, the Guardians 
and Wards Act does not seem to insist or re- 
quire, that it would not be enough for the 
person to have the care of the minor but also 
that he must be a legal guardian. It seems to 
me with respect that his Lordship read more 
into S. 4 (2) and the requirements of S. 25. I 
am unable to follow this line of reasoning, 
particularly since it seems to me that if the 
Legislature wanted to exclude all persons who 
were not legal guardians from making an ap- 
Plication under S, 25, it was very easy to do 
so by either incorporating such limiting 
words in S. 25 or S. 4 (2) of the Guardians 
and Wards Act itself. It seems to me that the 
Legislature has advisedly not done so and has 
used a wider expression as a person having 
the care of the minor. 


30. In this connection, a reference may 
be made to the judgment of Chief Justice 
Sulaiman to which a reference was also made 
in the judgment of Mr. Justice Sahgal in the 
case referred to above. Mt, Siddiqunnisa v. 
Nizamuddin, (AIR 1982 All 215) was a case 
under S. 10 read with S. 17 and S. 25 of the 
Guardians and Wards Act. The child in that 
case was all along with the grand-mother 
(mother’s mother) from the time of its” birth. 
She filed an application for her being ap- 
pointed as a ‘guardian, In view of the provi- 
sions of S. 19, it was held that the father not 
being unfit, the grand-mother could not be 
appcinted as a guardian by virtue of Sec. 19. 
The father simultaneously made an applica- 
tion for the return of the minor which appli- 
cation was granted by the Court below. It 
was against that order that an appeal was 
filed. Dealing with S. 25, his Lordship ob- 
served : 
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“The persoual law has been abrogated to 

the extent laid down in the Act, where how- 
ever the personal law is not in conflict with 
any provision of the Act, it cannot be deem- 
ed to have been superseded.” 
These observations clearly go to indicate that 
if there is any conflict or inconsistency be- 
tween S. 4 of the Guardians and Wards Act 
and the provisions of the Mahomedan Law 
applicable to the parties, then it is the provi 
sions of the Guardians and Wards Act which 
will prevail over the personal law. Constru- 
ing the definition of the word “guardian” in 
the said Act, his Lordship further pointed 
out: 


“Thus the word “guardian” is used in a 
very wide sense and does not necessarily 
mean a guardian duly appointed or declared 
by the Court. Any person who has the care 
of the person of the minor is a guardian otf 
the person and any person who has the care 
of the property of the minor is a guardian of 
the property.” 


Then his Lordship’ observed after dealing 
with the case in Imambandi v. Mntasadi (AIR 
1918 PC 11) and considering the arguments 
in regard to the right to custody of the 
mother. Though therefore the father is the 
natural guardian and is also a legal guardian, 
the word ‘guardian’ as defined under the 
Guardians aud Wards Act, employs a wider 
definition and wider expression to include any 
other persons who are legal and natural guar- 
dians, and also at the same time, the person 
having the care of the minor, He observed : 


“Any person who has the care of the person 
of the ininer is a guardian of the person, and 
any person who has the care of the property 
of the minor is a guardian of the property 
within the meaning of this Act.” 


31. The learned trial Court relied upon a 
decision of the Kerala High Court reported 
in M. A, Azees v. M. Mymoonumma (1971 
Ker L} 361), This judgment would go to 
show that the decision which was arrived at 
is based upon a decision of the Bombay High 
Court reported in Noshirwan v. Sharoshbanu 
(AIR 1934 Bom 311) and not following 
the decision in Siddiqumisa v. Nizamuddin 
(AIR 1932 All 215), Besides Mr. Sohoni con- 
tended that this view in Noshirwan v. Sha- 
roshbanu (supra) has been either modified or 
impliedly overruled by subsequent decisions 
of our High Court in Shivawwa v, Chen- 
dasappagewda (ATR 1941 Bom 344), Mr. Jus- 
tice T. S. Krishnamoorthy Iver extracted a 
portion from the judgment of Chief Justice 
Sulaiman dealing with S. 25 and observed: 
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_ “IE the definition of “guardian” under the 
Guardians and Wards Act can include per- 
sons who are entitled to legal custody of a 
minor child the fact that the child is taken 
away by the natural or legal guardian of the 
person of the minor duly declared or appoint- 
ed by the court cannot leave the “guardian” 
entitled only to legal custody of minor with- 
out any remedy under S, 25 (1).” 

He felt that these observations of Sulaiman 
C. J. are merely obiter. The observations of 
Chief Justice Sulaiman to which a reference 
is made, to my mind, deal with the significar:t 
requirement of S. 25, namely, the removal 
from the custody, of a guardian and though 

I would not be prepared to say, as observed 
by Krishnamoorthy J. that these observations 
are obiter, I would only say that these obser- 
vations relate to an aspect of the matter 
which does not arise in the present case, It 
may incidentally be said that Sulaiman C. J. 
in his judgment had referred to the circum- 
stance of the Bombay High Court taking a 
different view in regard to these provisions in 
Noshirwan v. Sharoshbanu (supra). 


82. I will now turn to the two decisions 
reported in Noshirwan v, Saroshbanu (AIR 
1934 Bom 811) and Shivawwa v. Chenbasap- 
pagowda (AIR 1941 Bom 344). In Noshir- 
wan’s case, it was clearly held that the word 
“guardian” in S. 4 is used in a wide sense 
and does not necessarily mean a guardian 
duly appointed or declared by the Court, but 
includes a natural guardian or even a de facto 
guardian. That decision also further held that 
the ‘custody’ contemplated in S. 25 includes 
both constructive custody as well as actual 
custody, As I pointed out, this latter aspect 
of the question does not arise in our case. It 
is only this latter aspect of the question which 
would be attracted and in regard to which 
may be, it was contended, that the observa: 
tions in Shivawwa v. Chenbasappagowda 
(ATR 1941 Bom 344) run counter. Those ob- 


servations are as follows : 


“The words are “Ifa ward leaves or is rə- 
moved from the custody ofa guardian”. Cus- 
tody must there mean actual custody; if it 
means constructive custody, and it-be said that 
the ward is always in the constructive custody 
of the legal guardian, then the answer is that 
there is no occasion for making an order, be- 
cause it has not left such constructive cus- 
tody.” : 
This was related to observations in Achratlal 
v, Chimanlal (18 Bom LR 589): AIR 19:6 
Bom 107 which was also the basis of the 
decision in Noshirwan’s case (supra). What 
Mr. Sohoni, therefore, contended was that 
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the ratio laid down in Achratlal’s case has 
been differently construed by the two Courts 
and since what is stated in Shivawwa’s case 
being an observation of the Division Bench, 
must impliedly be held to overrule the earlier 
judgment of the Single Judge in Noshirwan’s 
case. I do not think it necessary to deal with 
this question for two reasons. The case decid- 
ed in Noshirwan’s case (supra) was not cited 
before the Court. Besides, in that case it was 
not necessary to consider and the question 
did not arise whether Achratlal’s case (18 . 
Bom LR 582}: AIR 1916 Bom 107 was cor- 
recily decided, All that the Court in that case 
was concerned with and was dealing with was 
the requirements of S. 25 and disposing of an 
argument which could be raised on the basis 
of the legal guardian resisting an application 
for custody under S. 25 by contending that 
since constructive custody is also contemplat- 
ed, he must be deemed to be in custody of 
the minor and, therefore, there is no removal 
to entitle an order under S. 25. I do not think 
that there is any such conflict in the two 
decisions which would mean that the custody 
must be actual physical custody and not con- 
structive custody. Besides, as I pointed out 
earlier in this particular case actual custody 
was with the petitioner and it is not necessary 
to go into the questions whether this could be 
deemed to be constructive custody of the 
father and, therefore, there is no such remo- 
val from his custody as to entitle him to an 
order under S. 25. 

33. In my opinion, as pointed out, the 
provisions of the personal law applicable to 
the parties stand superseded to the extent to 
which a provision is made and which is in- 
consistent or contrary to that personal law in 
the Guardians and Wards Act. If the defini- 
tion in S. 4 (2) is capable of including the 
person who is not a natural or legal. guardian 
at the moment, but has the care of the minor, 
then it seems to me that he can maintain, an 
application under S. 25 of the Act, If such an 
application can be maintained and if the 
minor was in the custody of such person, as 
in the present case, a legal guardian cannot 
say if it is in the interest of the minor and for 
the welfare of the minor that the custody 
should be handed over to such guardian as 
contemplated under §. 4 of the Guardians 
and Wards Act, that such custody should not 
be granted. It seems to me, therefore, that it 
it was in the interest of the minor and for its 
welfare to award the custody to such guar- 
dian as defined under S. 4 (2) to him, its cus- 
tedy should be given. -It seems to me that 
even the personal law applicable to the par- 
ties in this case recognises the right to the 
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custody of the mother in spite of the father 
being a legal and natural guardian during cer- 
tain period. As I pointed out that could not 
be upon any other consideration except that 
the mother is the best person suited to take 
care of the minor, If that is'so, I am inclined 
to think that she comes within the definition 
of ‘guardian’ as contemplated under S. 4. In 
that view I do not think particularly in the 
present circumstances any other conclusion 
can be reached as regards what is in the in- 
terest and welfare of the minors, 


34. The result, therefore, is that the ap- 
peal has to be partly allowed. The order 
passed by the learned Assistant Judge with 
regard to the appointment of the petitioner as 
guardian under S. 7 read with S, 10 of the 
Guardians and Wards Act is set aside and the 
matter is remanded to him for retrial in the 
light of the judgment above and disposal in 
accordance with law in regard to the claim of 
the petitioner, to be appointed a guardian in 
preference to the father. The order passed in 
regard to the return of the custody of the 
minor Mahomed Raees and Waheeda Begam 
is maintained. There will be no order as to 
costs of this appeal. On receipt of the pro- 
ceedings the learned Assistant Judge will 
forthwith call upon the respondent to deliver 
the minors to the petitioner, failing which he 
will take such steps as are permitted under 
law. Record be seut immediately. 

Appeal partly allowed. 
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JUDGMENT : — This is an appeal agaiust 
ar. order oi the Bombay City Civil Court 
granting a temporary injunction in a suit filed 
under O. XXI, R. 103 of the Civil P. C. 1908. 


2. The material facts which have given 
rise to this Appeal are that the Second Res- 
pondent filed a suit in the Bombay City Civil 
Court against the Third Respondent, being 
Suit No. 8639 of 1969, to recover a sum ot 
Rs. 20,041 with further interest on the princi- 
pel sum of Rs. 17,060. It appears that in res- 
pect of some other dealings between these 
two Respondents the Second Respondent had 
filed a prosecution against the Third Respon- 
dent in which the Third Respondent was con- 
victed and sentenced to imprisonment; The 
said suit No. 8639 of 1969 was decreed ex 
parte on March 31, 1970. The Second Res- 
pondent thereafter took out execution pro- 
ceedings, and in the said execution proceed- 
ings a warrant of attachment was issued 
under O. XXI, R. 54 of the Civil P. C. at- 
taching the right, title and interest of the 
Third Respondent in a flat, namely, Flat 
No. 9, on the first floor of a building situate 
at 41-A, Podar Road, Santa Cruz (West), 
Bombay-54, belonging to Paresh Co-operative 
Housing Society Limited. The right, title ard 
interést of the Third Respondent in the said 
flat were attached on Aug. 8, 1970. It appears 
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that the shares in the said co-operative hous- 
ing society with respect to the said flat b2- 
longed to one Ratilal Chande and his wie 
who sold them to the Third Respondent, The 
said shares were got transferred by the Third 
Respondent not in. his own name but in the 
name: of his wife Shashikala and his brother 
Hasmukh, who applied to the said society for 
transfer of the said shares to their names, 
which application was granted. Thus, in the 
record of the said society the registered hold- 
ers of the said shares were the Third Respon- 
dent’s wife and his brother Hasmukh. After’ 
the said flat was attached, the Third Respo2- 
dent’s brother Hasmukh took out a chambar 
summons on Sept. 11, 1970 to raise the said 
attachment on the ground that the said flat 
was in the sole and absolute ownership of 
himself and the Third Respondent’s wifs 
Shashikala. Shashikala herself did not adopt 
any proceedings to get the said attachmext 
raised, The said chamber summons was mad2 
absolute on Nov. 27, 1970, but in a civil re- 
vision application filed in this Court against 
the said order, namely, Civil Revision Appli- 
cation No. 796 of 1970, this Court set aside 
the said order and remanded the said cham- 
ber summons to the City Civil Court to’: dis- 
pose of this matter in the light of the obser- 
vations made in the said judgment. On re- 


mand the said chamber summons was dismis-’ 


‘sed on Sept. 30, 1971 by the City Civil Cout 
on the ground that Shashikala and Hasmuka 
were not the owners of the said flat and had 
no right, title or interest therein. No steps 
were taken by Hasmukh to challenge the said 
order by filing a suit under O. XXI, R. 108 sf 
the Civil P. C.. and accordingly the ‘said 
order became final. 


3. In pursuance of the attachment levied 
on the said flat, the said flat was put up for 
sale, and on Nov. 25, 1971'the proclamation 
of sale was setfled in the presence of the 
Third Respondent, and the sale by auction 
was fixed on March 1, 1972. On Feb. 14, 
1972 the said society was served ‘with a 
notice from the Court with respect to the 
holding of the said auction sale. On’ Feb, 28, 
1972 the Third Respondent filed a suit in the 
said ‘Court, namely, Suit No. 2011 of 1972, 
to set aside the said ex parte decree and took 
Out a notice of motion to stay the said auction 
sale. On March 1, 1972 the said notice cf 
motion was dismissed and the'said flat was 
sold by auction. At this auction sale the secre- 
tary of the said society as also the Third Res- 
pondent were present. The highest bid,-name- 
ly, of Rs. 24,000, was given by one Bhu- 
pendra, the brother of the Appellant, who 
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gave the said bid on behalf of the Appellant. 
The Appellant duly deposited the full amount 
of his bid with the Sheriff of Bombay, and 
on‘ March 15, 1972 a certificate to this effect 
was issued by the Sheriff in favour of the Ap- 
pellant. On March 28, 1972 the Third Res- 
pondent took out a chamber summons to set 
aside the warrant of attachment and the pro- 
clamation of sale and for dismissal of the 
execution application filed by the Second Res- 
pondent. In the said chamber summons the 
Third Respondent contended that the said 
flat, being a flat in a co-operative housing 
society, was not liable to be attached and 
sold in execution of the Court’s decree. That 
chamber summons was dismissed by the City 
Civil Court or: April 24, 1972. In an appeal 
filed against the said order of dismissal 
Vaidya, J., upheld the contention of the Third 
Respondent and held that a flat in a co-opera- 
tive housing society was not a saleable pro- 
perty and was, therefore, not an attachable 
property under S, 60 of the Civil P. C., 1908. 
Vaidya, J., allowed the said’ chamber sum- 
mons in part and directed that the attach- 
ment and sale of the seid flat be set aside. 
The judgment of Vaidya, J.. is reported as 
Harsukh Jadhavji Joshi v. Ramesh Himatlal 
Shah, 75 Bom LR 649 : (AIR 1974 Bom 87). 
Against this order of Vaidya, J., the Secord 
Respondent filed a Letters Patent Appeal. In 
thé said “Letters Patent Appeal a Division 
Bench of this High Court consisting of Bhole 
and Mukhi, JJ., held that an allottee of a 
flat in a co-operative housing society register- 
ed under the Maharashtra Co-operative Socie- 
ties Act, 1960. had no saleable interest in the 
flat which was capable of being attached and 
sold in éxecution of a decree of a Court. The 
judgment of the Division Bench is reported 
as Ramesh Himmatlal Shah. v. Harsukh 
Tadhavii Toshi. (1974) 76 Bom LR 875. In the 
result. the said Letters Patent Appeal was dis- 


missed on November 2 2, 1978. 


4, During the pendency of the said Let- 
ters Patent Appeal the Second Respondent 
wrote a letter-on . December 21, 1972 to the 
secretary ofthe said‘ society enclosing along 
with: it a copy: of the ‘judgment of the City | 
Civil Court given on Sept. 30, 1971 whereby 
it finally dismissed the’ chamber summons 
taken out: by:the Third Respondent’s brother 
Hasmukh, This letter was received by the 
said society on Jan. 11, 1973, Against the- 
judgment of the Division. Bench the Second 
Respondent filed an appeal by special leave 
to the Supreme Court, being Civil Appeal 
No. 1539 ‘of 1974, According to the Appel- 
lant, by his letter dated Jan. 22, 1974 he had 
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informed zhe secretary of the said society 
about the filing of the said appeal. Meanwhils 
the First- Respondent purchased the said flat 
and the said shares for a sum of Rs, 85,00€. 
According to the First Respondent, he nego- 
tiated for the purchase of the said flat with 
Shashikala and Hasmukh in or about the end 
of April 1974. He paid a sum of Rs. 35,000 
for the sale of the said fat anda sum of 
Rs. 1,500 for transfer of the said shares by 
two separate cheques, both dated May 1, 
1974. On the same dav he submitted his ap- 
plication for-membership to the said society 
and was admitted as a member and the said 
shares were ‘transferred to his name on -May 
15, 1974. The First Respondent was put in 
possession ofthe said flat, In view of the fact 
that during the pendency of the appeal to the 
Supreme Court the said flat had been sold to 
the First Respondent, notice of the hearing of 
the said appeal was given by the Supreme 
Court to the First Respondent. After con- 
sidering the scheme of the Maharashtra Co- 
operative Societies Act, 1960, the Supreme 
Court held that the right or interest to oc- 
cupy a flat in-a tenant co-partnership housing 
society under’ the said Act was liable to at- 
tachment and sale in execution of a decree 
against a member in whose favour or for 
whose benefit the same had been allotted bv 
the society, the right or interest to occupy 
such a flat being a species of property. In the 
result, the Supreme Court held that the at- 


tachment of the said flat and its sale to the 


Appellant were valid.-In the course of its 
judgment the Supreme Court observed that it 
would be for . the auction purchaser first to 
obtain membership: of the society, and the 
Court, before confirmation. of the sale, would 
insist upon his membership of the- societw 
which. it would) not be unreasonable to as- 
sume, would be granted by the society. The 
judgment of the Supreme Court is reported 
as Ramesh Himmatlal Shah v. Harsukh 
Tadhavii Joshi, 77 Bom LR 549; (ATR 1975 
SC 1470). 


5. Thereafter the Appellant filed a review 
petition in the Supreme Court, being Review 
Petition No. 74 of 1975. Notice of this peti- 
tion was given to the Third Respondent as 
also to the First Respondent, but neither of 
them appeared at the hearing of the said 
petition.” The said review petition was deci- 
ded on Nov. 26, 1975, and the Supreme 
Court ‘held that there was no necessity in 
law for acquiring prior membership of a 
Co-operative Society as a condition prece- 
dent to confirmation of the sale and that the 
auction purchaser need ‘not, therefore, first 
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become a member of a co-operative society, 
and the Court before confirmation of the sale 
to him would not insist upon his member- 
ship of the co-operative society. On Dec. 24, 


. 1975 the City Civil Court confirmed the sale 


in favour of the Appellant. Notice of the 
applicalion for confirmation of the sale was 
given to the First Respondent, and the First 
Respondent appeared through an advocate 
who submitted that the rights of the First 
Respondent as a subsequent purchaser should 
remain unaffected by the order of confirma- 
tion. Accordingly the Court passed an order 
that the question of the First Respondent’s 
rights as a subsequent purchaser ` would be 
considered if and when the rights of the Ap- 
pellant as auction ` purchaser arose for con- 
sideration in any proper proceedings. There- 
aiter on March 6, 1976 on the application of 
the Appellant a warrant for’ possession was 
issued. The execution of this warrant was ob- 
structed by the First Respondent on March 
11, 1976, and on March 17, 1976 the Appel- 
Jant took out a chamber summons under 
©. XXI, R. 97 of the Civil P, C. against the 
First Respondent to remove the said obstruc- 
tion. On Sept. 30, 1976 the said summons 
was made absolute by Judge. S. R. Shah. 
Thereafter on November 8, 1976 the First 
Respondent filed a suit in the City Court 
under O. XXI, R. 103 of the Code, being 
Suit No. 7451 of 1976. In the said suit he 
took out a notice of motion to restrain the 
Appellant and/or the Second Respondent 
from taking -any steps-in execution for re- 
covery or possession of the said flat, By his 
order dated Feb. 28, 1977 Judge Suresh of 
the City Civil Court granted the temporary 
injunction prayed for by the First Respon- 
dent. It is against this order that the present 
Appeal has been filed. 

6. In granting the said temporary injunc- 
tion the learned Judge has brushed aside the 
authorities cited before him on the ground 
that these were authorities of other High 
Courts, and had merely persuasive value and 
that the position contrary to that laid down 
by all the said authorities could equally be 
argued. He has further observed with respect 
to the review petition filed in the Supreme 
Court, in which their Lordships have ex- 
pressly stated that though notice’ was given 
to the First and Third Respondents no one 
had appeared to contest the said petition, 
that he did not know whether any notice was 
in fact served or not. In view of the aforesaid 
slatement made by Their Lordships of the 
Supreme Court in their said judgment on 
the review petition, this was an astonishing 
observation for the learned Judge of the City 
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Civil Court to have made in his judgement. 
He has- further observed that he did not 


know if had the First Respondent appezred , 


in the review petition, whether the crdez 


would not have been different, and that hat ` 
was an additional factor which had te be. 
| parte money decree. Thereafter in appeal the 


taken into account in considering whether a 
temporary injunction as prayed for should be - 
granted or not. These observations of the 

learned Judge of the City Civil Court would . 
mean that according to him a wrong order 
was passed by the Supreme Court by reeson 
of the fact that the First Respondent had not 
appeared in the matter and presented his side 
of the case. The judgments of the Supreme 
Court are binding upon all parties, Under ' 
Art. 141 of the Constitution of India the law ' 
declared by the Supreme Court is to be b_nd- 
ing on all courts within the territory of India. 
This is irrespective of the fact whether a 
matter is decided by the Supreme Cour: ex 
parte or after hearing both parties. In mak- 

ing these observations the learned Jirdge | 
‘appears to have forgotten that judgments of 

the Supreme Court are binding not merely 

upon the parties before it in that particalar : 
case but on all courts in India and coase- , 
quently upon all parties who appear in these 

. courts as binding precedents. 


7. Before me Mr. Zaiwalla, learned 
Counsel for the Appellant, has urged two 
points. He has submitted that under S. 65 of 
the Civil P. C. when an immovable proparty ' 
is sold in execution of a decree and such sale © 
has become absolute, the property is deemed . 
to have vested in the purchaser from the 
date of the sale and not from the time when 
the sale became absolute. Secondly he has. 
submitted that where an attachment is rade 
any private transfer or delivery of the pro- 
perty attached pending such attachmert is 
void as against all claims enforceable under 

.the attachment and the fact that such alana- ' 
tion was made while the attachment has been ' 
raised in pursuance of an order of a lcwer 
Court which was subsequently reversed in 
appeal made no difference: 

8. The position in law is clear and well. , 
settled by authorities with respect to both., 
these points. Turning to the first point urged ' 
by Mr. Zaiwalla, S, 65 of the Civil P. C. oro- : 
vides as follows :— 3 

“65 Purchaser’s title. 

Where immovable property is sold ir ex-, 
ecution of a decree and such sale has become 
absolute, the property shall be deemed to: 
have vested in the purchaser from the time 
when the property is sold and not from the 
time when the sale becomes absolute.” 
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In Janak Raj v. Gurdial Singh, AIR 1967 SC 
605, the Supreme Court had to consider the 
case of an auction purchaser in execution ot 
a decree, which decree subsequent to the 
auction has been reversed in appeal, In that 
case a house was sold in execution of an ex 


said decree was reversed. Alter reversal of 
the decree the auction purchaser made an 
application for confirmation of the sale. Re- 


` versing the decision of the Punjab High Court 


their Lordships of the Supreme Court held 


' that notwithstanding the reversal of the de- 
’ cree, the auction sale must be confirmed and 


that the title of the auction purchaser related 
back to the date of the sale and not to the 
date of its confirmation, Relying upon this 


` authority Mr. Zaiwalla has submitted that the 


litle of the Appellant to the said flat and his 
right to occupy it related back to the date 
of the auction sale, namely, March 1, 1972, 
and it did not commence from the date of 
confirmation of the sale, namely, Dec. 24, 
1975, Mr. Zaiwalla further submitted that 
the First Respondent who purchased the said 
shares and the’ said flat subsequent to the 
sale thereof in favour of the Appellant did 


‘not acquire any right, title or interest in the 


said flat and had no right to occupy the said 


| flat as against the Appellant. In support of 


this submission Mr. Zaiwalla also relied upon 
the decision of a Full Bench of the Lahore 
High Court in Sham Singh v. Vir Bhan, AIR 
1942 Lah 102 (FB), in which it was held that 
though a sale became absolute only when an 
order confirming the sale was passed, by. 
reason of the provisions of S. 65 of the Civil 
P. C. the property was deemed te have vested 
in the purchaser from the time when it was 
sold and not from the time when the sale 
became absolute and that in the interval be- 
tween the date of the sale and its confirma- 
tion the auction purchaser acquired substan- 
tial interest in the property, The Full Bench 
further held that the right of the auction pur- 
chaser could not be defeated by a transfer 
made by the judgment-debtor between the 
date of the sale and the confirmation of the 
sale. These authorities are directly in point 
and would show that the rights acquired by 
the Appellant in the said flat cannot be de- 
feated by a transfer made in favour of the 
First Respondent between the date of sale to 
the Appellant and the confirmation of such 
sale by the Court. 


’ 9. I will now consider the second point 
canvassed before me bv Mr. Zaiwalla, learned 
Counsel for the Appellant, namely, the point 


_ founded upon Section 64 of the Code of Civil 
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Erecedure. The said S. 64 provides as fol- 


laws :— _ 
’'“64. Private alienation of property after 
actachment to be void. 


Where an attachment has been made, any 
private transfer or delivery of the property 
actached or of any interest therein and any 
payment to the judgment-debtor of any debt, 
dividend or other monies contrary to such 
actachment, shall be void as against all claims 
enforceable under the attachment. 


_Explanation: For the purposes of this sec- 
tion, ‘claims enforceable under an attachment 
icdlude claims for the rateable distribution 
o= assets.” 


Mr. Zaiwalla submitted that by reason of the 
operation. of this section an attachment levied 
on any property continues not only until the 
a:tached property is sold but until the sale is 
confirmed by the Court and becomes ab- 
solute. Mr, Zaiwaila further submitted that 
though under the said S, 65 such a sale, when 
it-becomes absolute, relates back to the date 
o? the sale, until the confirmation of the sale 
the sale is not absolute but an inchoate one 
and is liable to be defeated or set aside by 
the Cour: refusing to confirm it. Mr. Zaiwalla 
farther contended that since an attachment 
continues until the date of confirmation ‘of 
the’ sale by the Court, a private transfer or 
dslivery of the property attached or of any 
interest therein contrary to such attachment 
was void against all claims enforceable under 
the said attachment. In Mr. Zaiwalla’s sub- 
mission, the fact that between the date of at- 


tachment and the date of confirmation of the’ 


sale a Court had declared the attachment void 
or ordered it to be raised and it was there- 
acter. that the private alienation was made 
makes no difference if the attachment was 
sabsequently restored by a superior Court, 
whether in appeal, further appeal or in revi- 
son. 

10. The position in law is ; well-settled by 
decisions of various High Courts, In Anna- 
purna Patrani v. Lakshmana Kara, AIR 1950 
Mad.740, a Division Bench of the Madras 
Eigh Court held that where in execution of 
a decree property was attached but the peti- 
tion, for execution was dismissed for default 
ard.on appeal the order of dismissal for 
default was set aside, the effect of the ap- 
pellate order was to restore the order attach- 
ing property and the trial Court would have 
to proceed with the execution application 
from the stage at which it had interrupted 
it by dismissing it for dezault. The Division 
Eench further held that the appellate order 
restoring attachment would relate back to 
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the date when the attachment was first levied 
and would render invalid any alienation “in 
the interim period. . The Division Bench re- 
ferred to an old decision of the Calcutta- 
High Court in Patringa Koer v. Madhabanand 
Ram, (1911) 14 Cal LJ 476, where it was held 
that there would be a revival -of the attacli- 
ment automatically so far as the decrée- 
holder and the judgment-debtor were con: 
cerned, but allowing the appeal would not 
have the effec: of reviving the attachment ‘as 
against a third party. Dissenting from this 
view the Madras High Court pointed out that 
it was not possible to understand how an 
attachment could be revived against the judg- 
ment-debtor only. The Division Bench Obs 
served (at p. 742 of AIR) :— 


“If there is an attachment, then ‘it inust 
apply to everybody, for the very purpose 
of an attachment order is to prevent aliena- 
tions by the: judgment-debtors in favour of 
any person, whether he has knowledge ‘of 
the attachment or not.” f 


In later decisions the Calcutta High“ Couit 
has taken the same view as found favour with 
the Madras High Court. In Pratap Chandra 
Gope v. Sarat Chandra Gangopadhyaya, AIR 
1921 Cal 101, after discussing the various 
authorities on the subject a Division Bench 
of the Calcutta High Court held that. it was 
not prepared to dissent from the interpretation 
which had been put by all the High Courts 
on the relevant provisions and the corres- 
ponding provisions of the earlier Code of 
Civil Procedure. The Court held that the 
order for release from attachment did not 
pul an end to the attachment so as to leave 
the claimant free to deal .with the property 
as he liked ard that if a suit were brought 
by the decree-holder to establish his right to 
attach the property and a decree were passed 
in his favour, the effect of the decree was to 
set aside the order of release and to maintain 
unirterrupted. the attachment originally made, 
and the result would be that any private 
transfer of the property by the claimant, 
though made after an order under O, XXI, 
R. 60 of. the Civil P. C. releasing the pro- 
perty from attachment, would be void under 
S. 64 of the Code, if the right.to attach was 
subsequently established by a suit under 
O. XXI, R. 6$ of the Code, The Division 
Bench pointed out’ that the earlier case of 
Patringa Koer v. Madhabanand Ram, (1911) 
14 Cal LJ 476, was a case of an attachment 
before Judgment where the rule which 
prevailed was different and not of ‘an 
attachment in execution of a decree. The 
Same view was taken by another Divi- 
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sion Bench of the Calcutta-High Cort 
in’ Najitrhunnessa Bibi v. ` Nacharaddin Sar- 
dar, AIR 1924 Cal 744. -The following ‘cb- 
servations of Rankin, J., in that case ‘are. par- 


tinent and reduire to be Quoted i in extenso [at 
p: 747):— : 


“Attachment is not steely to take T 
into the custody of the Court, its main point 
is to crystallise the rights of the parties as at 
a given point of time. Until ‘attachment, a 
judgment creditor canriot litigate: in his deb- 
fors place to’ asset ‘his: debtors rights: while 
the attachment lasts;.no new" interest can- be 
created to’ defeat it; and although,. in: this 
country, owing partly to ‘the’:rulé as to rate- 
able distributioti, attachment does not amount 
to a “specific charge in. favour of the ‘decrze- 
holder or by itself gives him; in strictness, ‘a 
title thereto; it is nevertheless the basis -of all 
the judgment-creditor’s 
debtor's interest in the particular property in 
question: ..... It is quite plain that, if an 
attachment’ comes to ‘an end validly, then 
upén a second attachment no:Court can re- 
fuse to recognise an’ interest validly .crea*ed 
ii the meanwhile. It is also plain that if'an 
attachment. is wrongly released and the right 


to attach is established subsequently accord- 


ing to law either by appeal or otherwise; -he 
attachment will relate back to the time when 
it was made.” 

The same view was reiterated by yet another 
Division Bench of the Calcutta High Court 
in Sushila Bala Dasi v. Guest Keen. Williams, 
Ltd., ILR (1949) 1-Cal- 177, The same view 


has .° also been consistently ` taken 
by the’ ‘Allahabad’ High Court, Jt 
is unnecessary , to refer, to ~ all zhe 
authorities of the- High Court, Suffice 


it to refer to only.one of them, namely, Gopal 
Prasad v. Kashinath, ILR (1920) 42. All 39. 
In that case it was held that an`order of the 
High Court restoring, an attachment. which 


had been raised by an order of.an inferior | 


court related back to the date when the at- 


tachment was first levied, and its effect was to , 


‘invalidate a sale made when. onthe face of 
the record there was no subsisting ; attachment 
of.the property sold. ` 

ll. 
to refer to 
sion Bench of 
Mulji Thakar v. Kashi 
Bom 400. This was a case ‘under the èar ier 


the -judgment of a Dvyi- 
this High | - Court ia.” Lalu 


Civil P. C. 1859. Referring to the correspond- 


ing provisions of _ that Code the Division 
Bench held that an attachment which. had 
been removed and sunbsequéntly restored. as 
having been wrongly removed was valid end 
operative throughout, and any private aliena- 


‘tight: to assert: his 


In. this connection, it will be wai 


“Bai (1886) . ILR 10) 
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tion during the period when there was no at- 
tachment on the record was invalid. In the 
‘particular case before it the Division Bench, 
|hewever, held that the sale of the attached 
|property while there was no attachment sub- 
‘sisting‘on the record was valid because that 
Isale was not a private sale but was a sale 
‘made in execution of another decree. 


12. Mr. Mahuvakar, learned advocate for 
‘the -First Respondent, however, urged that 
these authorities had no application to -. the 
' facts ‘of the present. case. because the First 
‘Respondent had purchased the property not 
from- the , judgment-debtor- but from his 
brother and wife, namely, the judgment-deb- 
tor’s‘ beriamidars. Mr. Mahuvakar -further con- 
tended: that in any event the First Respondent 
was. a bona fide purchaser for value without 


‘notice and the sale in his favour. was not 


affected “by the subsequent restoring of.. the 
attachment: .I find myself to. unable to ac- 
cept either of these two contentions.. In their 
judgment-with respect to this very attachment 
their Lordships of the Supreme, Court in 


, Ramesh Himmatlal Shah v. Harsukh Jadhavii 


Joshi, 77 Bom LR 549 at p. 550: (AIR.1975 


‘SC 1470 at p. 1472), have observed as fol- 
_lows:— 


“It ig not disputed before us and it has been 
so held by the Court-in the claim case by the 


, judgment-debtor’s brother that the respondent 
‘ purchased the flat benami in the name of his 


brother Hasmukh and his wife Shashikala. 
Although, therefore, the respondent is not a 


' registered holder of the-flat, it is clear that 


the flat is held by. his brother and his wife 
‘on behalf of the respondent, This is to he 


: noted as S. 60, Civil P. C, teaches a benami 
holding.” 


. This decision „of the Supreme Court makes, it 


clear that the ‘principle laid down in S. 64.0f 


‘the Civil P. C. applies both where the pro- 


' tudgment-debtor, 


perty attached stands in the name of the 
judgment-debtor as where it stands in '.the 
‘ame of, another person'as a benami for the 
Section 60 of the Code 


_ makes attachable, to quote the words of the 


or immovable, belonging to the 


-section, “all other saleable property,. moveable 
judgment- 
.debtor. or, over which, or the profits of which, 
he- has a disposing power which he may -ex- 
etcise for his own benefit. whether the same 
be held in the name of the judgment-debtor 
or, by another person in trust. for him or on 
his behalf.” The contention, of Mr. Mahuya- 
kar that a bona fide purchaser for value with- 
out notice of the fact that there was previous- 
ly an attachment on the property which he 
was purchasing is not affected when the at- 
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tachment is subsequently restored by a supe 


tior Court is equally without foundation. In 
the cases which I have referred to above, the 
purchaser of the attached property was a 
purchaser who did not have notice of the ear- 
lier attachment aud the fact that it had been 
raised. It appears that the Third Respon- 
dent has sold the said shares and the flat 
keeping the First Respondent in ignorance 
of the previous history relating thereto. The 
secretary of the said Parésh Co-operative 
Housing Society Limited, one Bharat Hiralal 
Shah, has made an affidavit in reply on the 
chamber summons taken out by the Apyel- 
lant te remove the obstruction caused by ‘the 
First Respondent. This affidavit was affirm- 
ed by the said Shah on April 14, 1976, In 
that affidavit he has stated that the said 
‘society did vot inform the First Respondent 
about the previous litigation. This is a sur- 
prising statement. It was the duty of the 
said society, as also of the vendors to have 
informed the purchaser, namely, the First 
Respondent, about the previous litigation, lt 
was thereafter for the First Respondent to 
decide whether such litigation constituted a 
cloud in the title of his vendors and whether 
if the matter went higher, he was prepared to 
take the risk of a superior Court coming to 
a contrary conclusion. From the fact that 
the society and his vendors may have failed 
in their duty to inform the First Respondent 
about these facts it cannot, however, follow 
that the sale made in favour of the First Res- 
pondent prevailed over the attachment of the 
said property or nullified the sale of the said 
property in execution to the Appellant. The 
proper remedy of the First Respondent would 
be against the brother and wife of the Third 
_ Respondent or the Third Respondent or the 
said society or all of them, as the case may 
be, bnt he certainly is not entitled to the re- 
liefs claimed by him in this suit. It is surpris- 
ing how the learned Judge of the City Civil 
Court who granted to the First Respondent 
_ the prayer in his notice of motion has brush: 
ed aside the various authotities cited before 
him, and which have been cited before me, 
by saying that these authorities being of High 
Courts other than the Bombay High Court 
had only persuasive value and that a contrary 
position was equally arguable, Further, while 
referring to the judgment of the Supreme 
Court in this very case holding that the right 
of occupancy of the said flat was attachable, 
namely, Ramesh Himmatlal Shah v. Harsukh 
‘Jadhavii Joshi, 77 Bom LR 549: (AIR 1975 
SC 1470), and in the review petition subse- 
quently presented to the Supreme Court to 
correct its abservation made in the last para- 
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graph of its judgment that it was necessary 
for the auction purchaser to obtain the mem- 
bership of the said society before obtaining 
confirmation of the sale, the learned Judge 
has made certain remarks which are evén 
moze surprising. It will be recalled that in its 
judgment on the said review petition ` the 
Supreme Court held that the obtaining of the 
membership of the society was not a condi 
tion precedent to confirmation of the sale, H 
will be further recalled that the judgment of 


‘the Supreme Court in the said review peti- 


tion contained the statemeni that notice had 
been given, to the Third Respondent as alse 
to the purchaser, namely, the First Respon- 
dent, and that these Respondents did not ap- 
pear at the tinie when the order of the Sup- 
temé Court was passed. With reference to 
those statenients of Their Lordships of the 
Supreme Court the learned Judge of the City 
Civil Court has observed as follows:— 

“I do not know whether any notice was in 

fact served or not. But what is important is 
that in the’main petition the Supreme 
Court did not hear the’ present plain- 
tif (that is, the First Respondent). Therefore, 
I do not know if in fact the present plaintiff 
(that is, the First Respondent) had appeared 
in this Review Petition, whether the order 
wonld have been any different, This is ap 
additional factor which will have to be taken 
into account.” 
In making these observations the learned 
Judge dppears to have lost sight of the fact 
that he was making comments upon a judg- 
ment given by the Supreme Court. The im- 
plication of his observation that he did not 
know whether anv notice was in fact served 
upon ‘Respondents Nos. 1 and 8 or not 
amounted to saying that Their Lordships of 
the Supreme Court proceeded to dispose of 
the sald review petition without caring to as- 
certain whether the parties to whom they had 
directed notice to be given had in fact been 
setved with such notice. In saying that he did 
not know whether the Supreme Court would 
have given a different judgment than the one 
which it did in the review petition had the 
First Respondent appeared before him, the 
learned Judge overlooks the fact that unlike 
decisions given by him decisions of the Sup- 
reme Court are binding not merely on parties 
before the Supreme Court but on all persons 
and that under Article 141 of -the Constitu- 
tion the law declared by the Supreme Court 
is to be binding on all Courts within the ter- 
ritery of India, Judicial discipline and pro- 
prietv require that such observations should 
not he made by subordinate Judges and 
Courts with respect to superior Courts. 
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13. At this stage, realising that in iew 
of what I have held’ above this Appeal must 
be allowed and his notice of motion must 


stand dismissed and that in view of my fed- } 


ings his suit must fail and further realizing 
that his remedy, if any, lay against ‘his ven- 
dors and the said society, the First Respon- 
dent commenced negotiations for settlement 
of the entire suit, and accordingly the pasties 
arrived at a settlement whereby in considara- 
tion of certain undertakings given to this 
Court and statements made by the First Res- 
pondent the Appellant agreed not to execute 
the decree for an agreed period. These con- 
sent terms have been reduced to wrikng, 
signed both by the learned counsel for the 
Appéllant and the learned advocate for the 
First Respondent as also by the AppeLant 
and the First Respondent in person and have 
been taken on file. 


14. In the result, I allow this Appeal and 
set aside the order appealed against, bui in 
view of the consent terms arrived at betveeen 
the Appellant and the First Respondent, in- 
stead of dismissing the First Respondent’s 
said notice of motion I pass the following 
order thereon by consent:— 


15. Respondent No. 1 agrees and urter- 
takes to this Court to vacate and give vacant 
possession to the Appellant of Flat No, © ot 
Paresh Co-operative Housing Society Limiced, 
41-A, Podar Road, Santa Cruz (West), Bom- 
bay-54, on or before December 31, 1981 and 
to transfer shares Nos, 411 to 440 of the zaid 
society to the Appellant and to sign all nezes- 
sary applications for this purpose inasmuck as 
the First Respondent will have no right to 
occupy the said flat after December 31, 
1981, and the First Respondent further urter- 
takes to this Court not to deal with or dis- 
pose of or in any manner create any rizht, 
‘title or interest in or encumbrance on the aid 
flat or induct any other person or persors in 
the said flat. 


16. The First Respondent further ag-ees 
and undertakes to this Court to pay all out- 
goings, loan instalments, taxes, etc. in respect 
of the said flat until vacant possession of the 
same is handed over by the First ne 
dent to the Appellant. 


17. The First Respondent states that hs 
himself, his wife and his children are 
only persons residing in the said flat.. 


18. The Appellant agrees to this Court not 
to execute the Warrant of Possession he-ein 
dated March 6, 1976, in view of the afore- 
said undertakings and statements made by the 
First Responderit, until Dec, 31, 198). 
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19. The suit herein, namely, Bombay City 
Civil ‘Court Suit No. 7461 of 1976, will be 
got dismissed for want of prosecution with 
no order as to costs, 


20. There will-be no order as to costs of 
this Appeal, 


Appeal allowed. 
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DESHPANDE AND MRS. MANOHAR, JJ. 
Dinesh Gijubhai Mehta, Appellant v. Smt. 
Usha Dinesh Mehta, Respondent. 
Letters. Patent Appeal No, 61 of 1977, D/- 
7-3-1978," 
(A) Hindu Marriage Act (25 of 1955), Sec- 
tion 24 — Quantum of maintenance pendente 
lite — Rule that wife cannot claim more 


. than one-fifth of net income of husband — 


the | 


Rule is unreasonable, irrational — Rule cuts 
at root of equality of wife as equal partner 
of husband and militates against reasonable- 
ness of approach. AIR 1958 Raj 322 and AIR 
1969 Orisse 12 and AIR 1965 Him Pra 12, 
Dissented from, (Divorce Act ‘4 of 1869), 
S. 36). (Para 4) 

Anno: AIR Manual, (8rd Edn.), Hindu 
Marriage Act, S, 24, N. 3; AIR Manual, (8rd 
Edn,), Divorce Act, S. 86. N. 1. 

(B) Hindu Marriage Act (25 of 1955), Sec- 
tion 24 — Quantum of maintenance — Fix- 
ing of — Few relevant factors, indicated — 
Claims of other members in family on net 
income of husband have to be considered — 
Family of six members — Husband and his 
father earning members in family — Both 
earning together Rs. 2,200/- p, m. —— Share 
of each mémber in family amouting to 
Rs, 870/- p. m. — Interim maintenance of 
Rs. 350/- p. m, granted to wife held proper. 
Decision of Hajarnavis, J. in A; F. O. No, 841 
of 1976 (Bom), Affirmed. (Paras 5, 6) 

Anno: AIR Manual, (8rd Edn.), Hindu 
Marriage Act, S, 24, N. 8, 

(C) Hindu Marriage Act (25 of 1955), Sec- 
tions 28 and 24 — Interlocutory order under 
S. 24 on notice of motion — Order neither 
being a decree or order under S. 25 or 26 
is not appealable — High Cowrt’s jurisdic- 
tion under Art, 226 or 227 of Constitution 
of India or under S, 115 of Civil P. C. held 
wide enough to enable it to interfere with 
impugned interlocutory order. (Para 8) 

Anno: ATR Manual, (3rd Edn.), Hindu 
Marriage Act, S. 28, N. 1, S. 24, N. 5. 


°(Against dacision of Hajarnavis J., in A, F. 
O. No. 341 of 1976.) 
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(D) Letters Patent (Bom), Cl. 15 — Order 
fixing interim maintenance under S, 24 of 
Hindu Marriage Act, 1955 whether amounts 
to judgment, (Quaere) — Pendente lite main- 
tenance raises controversy independently of 
“gait and decision thereon concludes contro- 
versy finally between parties and as such 
Letters Patent Appeal is maintainable. (Hindu 


Marriage Act (25 of 1955), S. 24.) (Para 9) - 


Anno: AIR Manual, (8rd Edn.), Hindu 
Marriage Act, S, 24, N. 5; AIR Manual 
(8rd Edn.), Letters Pateat Cl. 15. N. 2 e A. 
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Cases Referred: Chronological 
AIR 1969 Orissa 12 8 
AIR 1965 Him Pra 12 r 


AIR 1958 Raj 322 7 
` N; A. Kapasi, for, Appellant; K. P; Kham- 
kata with H. C. Shyamani, for Respondent. 

DESHPANDE, J.:— This Letters Patent 
Appeal by the husband arises out of a Notice 


af Motion; for fixation of interim maintenance — 


under S. 24’ of the Hindu Marriage Act ' oÉ 
1955, taken out ‘by the-wile in her Matrimo- 
rial Petition No: 302 cf 1976 for’ restitution 
cf conjugal right. She claimed Rs. 600/- Per 
month on the basis that she was unemployed 
“and the husband was earning Rs. 1200/- per 
: month., She also claimed some amount - to- 
wards costs, The husband asserted: in reply 
taat he was earning Rs. 720/~ per month, and 
rot Rs. -1200/-. He also alleged that the wife 
was employed as a teacher and was earning 
_ Rs. 430/- per month. He further pleaded 
‘taat he has to support his ` father, ‘mother, 
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„sister, and brother, and ‘that his father’s in- | 


‘come was:meagre. The wife’ then filed: a 
second affidavit alleging that the father was 
earning Rs, 1,500/- per month and the 
brother and the sister were earning members 
and that the family was running dry-fruit 
business. The husband, however, denied ‘all 
‘this but did not indicate what father’s incéme 
was, : 


2, A Judge of the City Civil Court allow- 
ed the application and fixed such’ mainten- 
ance at Rs. 145/- per month from July, 1976 
and Rs, 125/- towards the costs of the suit. 
- He ‘thought that the wife could claim only 


1/5th of the net income of the husband whick ` 


he found to'be Rs. 720/- per month. The 
. wife filed an appeal against the said. order ir 
-this Court and pressed for enhancement 0: 
‘the said quantum of interim ` maintenance. 
‘Hajarnavis J. raised the quantum of mainten- 
ence from Rs. 145/- to Rs. 350/- per month 
and. that of costs from Rs. 125/- to Rupees 
:500/-. In his opinion, the amount of Rupees 
745/- per month was too inadequate for a 
voung educated . girl living in- Bombay. in 


- Marriage Act,- 1955, 
` thought it proper to rely on this as a guiding 


A. I. R. 


these days of high cost of living. He also 
found that the husband.has failed to prove 
what his otner liabilities: were. The Letters 
Patent Appeal is directed against this judg- 
inent, k =- 

3. Mr. Kapasi, the learned advocate. ap- 
pearing. for the appellant, raised two points 
ior our. consideration. He says-that the. wife 
uncer no circumstances can claim more than 
1/5th of the. net income of the husband. He 
-relied on- Judgments of other High Courts, 
i e. in-the cases of Mukan Kunwar v. Ajeet- 
„chand, AIR 1958 -Raj $22, Prasana Kumar v. 
‘Sureswari, AIR 1969 Orissa 12 and: - Smt. 
Sushila Devi v. Dhani Ram, AIR 1965 Him 


Pra 12.-He, secondly, contends that such an 


enharicement in the amount of maintenance 


- will prevent the husband from. maintaining his 


parents, brother, etc. within ehis monthly in- 
-ceme of Rs. .720/- which is his only income 
as found by both the Courts, ; iit 


4,.- Coming to the first contention of Mr. 
Kapas!,. he. relies on the practice followed in 
the City Civil Court in this behalt, which, in 
turn is. claimed to have been ‘based on the 


_ rulings ,ciled: by him. The learned Judges in 
_those cases have, no doubt, relied on .the 


corresponding provision of S. 36 of the Indian 
Divorce Act of 1869, the proviso of which dis- 
entitles the wife from claiming interim ali- 
‘mony in*excess of the 1/5th of the net ia- 
come -of'the husband: In the absence of 
-any indication in this behalf in the Hindu 
the -learned Judges 


factor. We are unable to trace any rational 
basis for ‘this rule which preyents the wite 
frm claiming more than 1/5th, even when 
her needs, and ‘capacity of thé husband, war- 
rant awarding larger amount, This amounts} 
almost to be a rule of the thumb. Such a pro- 


‘vision in the Act of 1869, may have ‘been 


_ based on the then’ notions’ and concepts, as.to 


a’ woman’s statusand position in the sotiety 
and her claims against the husband. The 
provisions of the Hindu Marriage Act enacted 
in. 1955 are, on the other hand, based on the 
‘yeengnition of the wife as equal ‘partner -of 
her husband in life. This is just in keeping 
with the guarantee of equality to every citi- 
z6n° afforded by the Constitution, It does not 
depend on whether the wife chooses to devote 
her ‘talents .to -household work or to sphere 
‘outside. .This Act does not permit denying 
her right to share the husband’s earnings, like 
his fortunes or misfortunes, on the foot- 
ing’ of enquality. This Act enables’ even 
the husband to claim maintenance from 
‘the wife when former: has no source 
‘of “subsistence “and the ~latter has, Such| 


1979 . 


a rule. apart from. being unreasonable anc ir- : 
‘rational, also cuts at the root of such equali- ‘ 
ty. Such a rule also militates against the 
‘reasonableness of approach ‘conceived uncer, 
this section. With respect, we ate unable to 
agree with this approach of the learned Judges 
nor can we uphold this practice adverted to 
by: Mr. Kapasi, if there is any. 


5... This by. itself will not enable her to, 
‘claim :half of even the net income of the hus- 
band. . Claims. of some others on ‘this .incəme . 
arising out of either legal or social obliga- 
tions shall have to be taken into account, Dur , 
Society is based essentially on family sytem 
in which earning members have to maintain 
their aged parents and other’ . dependents, 
source of whose liability may nòt -strictly be 
legal. The‘ legal obligation of.the huskand 
to-earn and: maintain the wife itself is in the 
ultimate .analysis, the creature of this szcial 
concept. Wife's claim for bare needs. inc.ud- 
ing shelter may in given cases require ignor- 
ring the mere social as against legal obliga- 
tions. Some members may require special 
treatment. That is why S. 24 speaks of fix- 
ing a “reasonable amount”. 
self is no doubt a relative term, Essentially 
the question is one of balancing several cdm- 
peting claims. Ordinarily reasonableness 


Dinesh v. Usha (Deshpande J.) 


' thus comes to Rs, 


Reasonablenes ik thus Rs. 1500 Plus Rs. 720 = 


[Prs. 4-8] Bom. 175 
ing Rs. 1250/- cannot be accepted in view 
ot the.employer’s cert:ticate proaiced by him, 
his gross income is Rs. 950/- per month and 


the net income is found by both the Courts 


to be Rs. 72U/- per month, Her allegation 
about the family having any dry-cruit busi- 
ness, and the brother and sister being. earning 
members shall have to be rejected in view or 
the husband’s emphatic denial-and inability of 
the wile to furnish any particulars. Her al- 


‘legation that the father of the husband is 
earning Rs. 1,500/- per month shall have to 


be accepted. The husband has denied this. 
But he has not denied that he serves as an 
Education Officer in the Corporation, He has 
not cared to indicate what was h:s, income, 


. if not Rs. 1500. The husband’s bare. assertion 


in paragraph 14 in surrejoinder that his total 


' per capita income is Rs. 265/- cannot be ac- 


cepted without detailed particulars. His al- 
legation that the wife earns Rs, 450/- per- 


ı month ‘also is liable to be rejected in view 


of the wife’s denial. Certificate produced by 
her only shows that’ she was employed only 
for 15 days. Total income of the family is 
Rs. £,220. The 
share of each of six members in the income 
870/-. The amount of 


` maintenance fixed by the learned Judge. ir 


would require ensuring the receipt of the ° 
sdme amenities and comforts by the wife, as . 


she was getting when residing with the hus- ' Rs. 850/- if the unspecified necessary deduc- 


‘band as a member of his family minus the 
reduction necessitated by separation and 
creation of two. establishments. This cam be 
achieved by providing for wifes separate re` 
sidence and.dividing the balance of the hus- 
band’s net income ‘equally between all the 
‘members. .In the event of any one or more 
others of the family being earning members, 
their income. can be taken into account for 
: reducing the husband’s liability: towards them, 
even though wife herself may not be able to 
claim any share therefrom, Thus the prolem 
does not admit of any inflexible formula. 


These are a few of the many relevant factors. - 


All this, however, will not be relevant if the 


wife is.disabled from claiming such main-en- ' 


ance due to any legal impediment, 
' +6. This is a case where the husband -is 


staying as member of his father’s family which ' 


(3) | 


consists of (1) the father, (2). mother, 
brother and. (4) sister, and (5) the husband 
. himself. The wife was staying as a member 
of the said. family till she left or was com- 
pelled to leave the same. Now she is resizing 
with her father. 


appeal, of Rs. 350/- does not appear to be 
thus excessive or objectionable in any manner. 
The amount of Rs. 870/- may get reduced to 


tions in father’s salary are taken into account. 
Additional expenses for the education of the 
brother and. the sister could have keen taken 
into consideration. However, no details ot 
particulars are specified by the husband,’ 


7. Some capital is made out of the fact 
that the certificate of the Education Depart- 
ment of the Corporation produced by the 
wife indicates that the wife did not turn up. 
Mr. Kapasi relies on its implication and says 
that the wife did not deliberately avail of the 
job. Apart from the propriety of raising any 
such inference from these mere words.in the 
certificate, the Act of 1955 does nöt specifi- 
cally cast any obligation on the wize to earn 


: and reduce the quantum of maintenance. The 


‘Act only contemplates its .reduction if the 


wife is actually earning. The capacity of 
the wife ta earn may become relevant where 


_ the husband himself is unable to earn or he 


has to feed many mouths out of bis meagre 


. earning, 


This dishouses’ with the - 


need to provide for any shelter. The wife's ; 


allegation as to the husband’s income of be- 


~ ay 

8. Mr. Kapasi then contends that the in- 
terlocutory order passed, on notice of motion, 
is not appealable. Now, Section &8 of the 
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Hindu Marriage Act provides for appeals, Lt 
zontemplates appeals against decrees or orders 
uuder S. 25 or 26 of the Act. The impugned 
order is neither a decree nor an order under 
Section 25 or S, 26 of the Act. This order, 
therefore, does not appear to be appealable. 
Mr. Khambatta, the learned Advocate for the 
respondent, could not show how the appeal 
against this order was maintainable. How- 
aver, this point can have no signilicance in 
zhis case. The appellant did not care to 
raise this point before the learned single 
fudge. This may not prevent him from rais- 
ing it before us. It is, however, difficult to 
aold that the wife was without remedy and 
the High Court could nat have found its way 
to interfere, The High Courts jurisdiction 
under Article 226 or 227 of the Constitution 
or S, 115 of the Code of Civil Procedure is 
wide enough to enable it to intefere with 
the impugned order, The point involved in 
this case could have easily enabled the wife 
to invoke such powers of the High Court in 
this case. Reliance by the learned trial Judge 
æm “1/5th net income rule” as conceived in 
5. 36 of the Indian Divorce Act, 1869 indi- 
sates‘ his failure to apply his mind to the re- 
quirements of the 1955 Act and may have 
been construed as a failure to exercise its 
jurisdiction by the Court. The contention of 
Mr. Kapasi, therefore, shall have to be reject- 
ad, as upholding thereof cannot necessarily 
result in restoring the order of the City Civil 
Court, 


9. Mr, Khambata raised a preliminary ob- 
jection to the maintainability of this Letters 
Patent Appeal.. His contention is that the 
order fixing the interim maintenance under 
. 24 of the Act does not amount to “judg- 
went” within the meaning of Cl. 15 of the 
Letters Patent, In the view that we have 
taken, it is unnecessary to decide this preli- 
inary point. We may, however, indicate that 
the question as to the pendente lite mainten- 
ance does raise a controversy independently 
fof the suit and the decision on this question 
soneludes the controversy finally, as far as 
the parties are concerned. Looked at from 
his point of view, it should be difficult to 
hold that the Letters Patent Appeal is not 
maintainable. 










10. The appeal is accordingly dismissed 
with costs, 


Appeal dismissed. 
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PRATAP, J. 

Daddo Atmaram Patil and others, Appel- 
lants v. Raghunath Atmaram Patil (Savaut) 
and others, Respondents. 

A. F. A, D. No. 967 of 1971, D/- 14-2- 
19785.° 

tA) Hindu Succession Act (80 of- 1956), 
S. 1 — Succession opens at time of death of 
the person whose estate is in question — It 
is governed by the law in force at that time. 

(Para 6) 

Anno; ATR Manual (3rd Edn.), H. S. Act, 
S.1,N. 1, 

iB) Hindu Succession Act (80 of 1956), 
S. 8 (a) read with Sec. 8 (i) (j) and S. 4, Sche- 
dule Class I — “Son; daughter; .... daugh- 
ter of a predeceased daughter” — LIllegiti- 
mate son or daughter is notincluded and 
hence they cannot invoke rules of succession 
in S, S (a). 

Under the ole. Hindu Law the settled posi- 
tion was that a shudra illegitimate son was 
entitled to succeed to the . estate 
both separate and ancestral in the hands of 
his putative father but there is no express 
provision.in the Hindu Succession Act saving 
thet provision and the result. therefore, is that 
his right of succession. if the said succession 
opened after the Act came into force, would 
be governed by the provisions of the Act 
itself and no louger by the law prior thereto. 

(Para 9) 

But in view o: the scheme reflected by Sec- 
tions 3 (1) (j), 4 and 8 of the Act, it is not 
possible to include illegitimate children with- 
in the meaning of the words “son”, “daughter” 
and “daughter cf a predeceased daughter” in 
Class I of the Schedule to the Act, If so, il- 
legitimate children cannot invoke in their 
faveur the general rules of succession embo- 
died in S. 8 in respect of property of a male 
Hindu dying intestate. Conclusion conse- 
quently follows that even a Shudra illegiti- 
mate son or daughter is not entitled to suc- 
ceed to the estate of his or her putative father 
by way of intestate succession opening after 
the coming into force of the Hindu Succession 
Act, 1956. AIR 1975 Mad 275 (FB), Distin- 
guished. (Para 16) 


`The Act does not expressly equate illegiti- 
māte children zo legitimate children. In 
matters of inheritance and succession under 
the Act, the two do not stand on par but stand 


“(Against decision of M. M. Sonak, 2nd Extra 
Asstt. J, Sangli, in Civ. App. No. 125 cf 
1369.) 
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apart, The Act in terms. separates and - cis- 
tinguishes the two and excludes the illegti- 
mates from any right to intestate succession 
except to the extent expressly enacted in the 
proviso to S. 8 (1) (G). The transmission 
favours the legitimates and virtually igno-es 
the illegitimates, There is, thus, also an <b- 
sence of mutual heritable relationship be- 
tween legitimate and illegitimate children. 
Whereas, a legitimate child is heritably ze- 
lated to both the parénts, viz. the father aad 
the mother, an illegitimate child is not so 
heritably related to the father and is only Sy 
a fiction made heritably related to the mothar, 
‘Therefore, for the purposes of succession to 
the property of a male Hindu dying intestaze, 
the Act clearly intends only a legitimate re- 
lationship with the father unlike with the 
mother with whom a special fictional legiti- 
macy and consequent heritability flowing 
therefrom is established. (Para 14) 
It is indeed unfortunate that an otheruzse 
dynamic legislation should have extinguished 
the intestate succession rights of ilegitimcte 
sons of Shudras heretofore enjoyed by them 
unperturbed over the centuries. One hopes 
for the time when the resultant injustizte 
stands remedied. Till then, however, the Jew 
as in force has to prevail and must be givan 
effect to. i (Para I7) 
Anno:. AIR Manual (8rd Edn.), H. S. Aet, 
S. 8, N. 4. 

Cases Referred: Chronological Paras 
AIR 1975 Mad 275 (FB) 15 
AIR 1972 Bom 164: 73 Bom LR 766 7 
AIR 1969 Bom 205 :70 Bom LR 773 12 
AIR 1961 SC 1834. 7 
` AIR 1952. SC 225 7 
AIR 19381 PC 294 : 1981 All LJ 1128 7 


K. S. Badthi and R, V. Naik for Dr. B. 3. 
Naik, for Appellants; V. V. Divekar, for Rss- 
pondent, Nos. 1 to 4 (Amicus Curiae), 


JUDGMENT :— An interesting question 3f 
Hindu law airses for determination in this 
&ppeal viz.: f 

Is a Shudra illegitimate son (dasiputra) or 
daughter entitled to succeed to. the estace 
əf his or her putative father by way of in- 
testate succession opening after the comirg 
into force of the Hindu Succession Act, 1956? 


2. The facts are few and also simple. Oze 
Atmaram Patil died on September 8, 196), 
leaving behind him, his widow Tanubai, de- 
fendant No. 8, his two sons Dadoo and Yask- 
want, defendants Nos, 1 and 2 respectively 
and his daughter Hirabai, defendant No. 4, 
Plaintiff No. 3 Krishnabai claimed herself ts, 
‘be also the lawfully wedded wife of the 
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said Atmaram and plaintiffs Nos. 1 and 2 
, Raghunath and Shivaji respectively claimed 
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to be the legitimate sons of Atmaram, being 
born of the aforesaid Krishnabai, plaintif 
No. 8, and plaintiff No, 4 claimed to be the 
granddaughter of Atmaram being the daugh- 
‘ter of the predeceased legitimate daughter 
of Atmaram through Krishnabai, plaintiff 
No. 8. On the ground that they were en- 
titled to a half share in the suit properties, 
the plaintiffs filed the present suit mainly 
against defendants Nos. 1 to 4 for parcition and 
possession of their said share. Defendants 
Nos. 5, 6 and 7 were made parties tc this suit 
on the ground that they were co-srarers in 
the suit agricultural lands. The swit claim 
was admitted by these co-sharers, defendants 
Nos. 5 to 7, The main contesting defendants 
were defendants Nos. T to 4 who contended 
inter alia that Atmaram had only one wife, 
viz., Tanubai, defendant No. 8, that plain- 
tif No. 8 Krishnabai was not the lawfully 
wedded wife but the keep of Atmaram, that 
plaintiffs Nos, 1 and 2 were the illegitimate ` 
children of Atmaram by his said keep Krish- 
mabai and plaintiff No, 4, the grand-daughter 
of Atmaram, was the child of his predeceas- 


ed illegitimate daughter ‘horn of Krishnabai. 


Such being their status, the plaintiffs were, 
according to these defendants, not entitled 
to any share in the suit properties snd their 
suit was: consequently Hable to be d'smissed. 

8. On the material issue whether Krish- 
nabai was the legally wedded wife of Atma- 
ram, the trial Court negatived her claim. In 
consequence, plaintiffs Nos. 1 and 2 born of 
Krishnabai were held not to be the legitimate 
sons of Atmaram and his predeceased daugh- 
ter was held not to be his legitimate daugh- 
ter. It was, therefore, held that the plaintiffs, 


_ in these circumstances, were not entitled to- 


any share in the suit properties, Their suit 
was consequently dismissed. ‘This dismissal 
was challenged by the plaintiffs by an appeal 
to the District Court. The learnec Assist- 
ant Judge hearing the said appeal concurred 
with the trial Court thet Krishnabai was not 
the legally married wife of Atmaram and con- 
sequently, children born of her were not legi- 
timate. On this finding, the.appeal was liable 
to be dismissed, However, the 


‘learned Assistant Judge observed in peragraph 


13 of his judgment as follows :-— 

“Having held thus (i. e. plaintiff No, 3 
Krishnabai was not the legally married wife 
of Atmaram), I find that even then the plain- 
tiffs are entitled to 1'/4th share of the pro- 
perty of Atmaram, It is to be noted that 
plaintiffs Nos: 1 and 2 were born before 
1942 and therefore the old Hindu Law as 


178 Bom. [Prs. 3-7] 


regards succession will apply to them. Under 
the Hindu Succession Act which came inte 
force in 1956, there bsing no provision for 
the succession of illegitimate sons, the old 
Act as regards succession will apply. This 
being so, I find that the leamed lower Court 
made a mistake in not granting a decree for 
1/4th share to the plaintiffs Nos. 1 and 2 be- 
ing the illegitimate sons of Atmaram. It is 
not disputed that the family belongs to 
Marathas and admittedly Marathas are Shud- 
ras and therefore inheritance as applicable 
to Shudras will be applicable to this case.” 

4, In this view of the matter, the learned 
Assistant Judge partly allowed the appeal 
holding that plaintiffs Nos. 1 and 2 were en- 
titled to 1/4th share in the properties of 
Atmaram. Consequential directions regarding 
partition accordingly were also issued. The 
said decree is challenged in this appeal by the 
original defendants Nos. 1 to 4. 


5. When the appeal first reached hearing 
on February 9, 1978, the respondents, parti- 
cularly respondents Nos. 1 to 4 (original Plain- 
tiffs) though served had not chosen to appear 
either in person or through an Advocate of 
this Court, However, as I was prima facie not 
inclined to agree with the decree passed by 
the learned Assistant Judge, I requested Mr. 
V. V. Divekar, the learned Advocate, to assist 
the Court as amicus curiae on behalf of the 
plaintiffs. And in order to enable him to pre- 
pare the matter, I also adjourned the hearing 
of the appeal till today, When the appeal 
reached today, I heard Mr. K. S. Badthi, the 
learned Advocate for the contesting defen- 
dants, in support of the appeal and Mr. V. V. 
` Divekar, the learned Advocate amicus curiae 
„for the plaintiffs. 


6. At the outset, I find that the learned 
Assistant Judge has erred in applying to this 
case the old Hindu law of succession on the 
ground that plaintiffs Nos. 1 and 2 were born 
prior to 1942. This, in my view, is an alto- 
gether wrong test to apply. Succession is 
governed by the law in force at the time it 
opens and succession opens at the time of 
death of the person whose estate is in ques- 
tion. In this case; Atmaram, whose estate is 
in dispute, died on September 8, 1966. Suc- 
cession to his estate would, 
on that date and would consequently be gov- 
erned by the law in force at that time. Ths 
finding to the contrary of the learned Assis- 
tnat Judge is, therefore, liable to be set aside 
and the question of succession arising herein 
will have to be determined by reference to 
the law in force on September 8, 1966, when 
Atmaram died. 
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7. Now, the general principle of Hindu 
Law has been to limit heirship to legitimate 
issues and to regulate succession through 
legal wedlock and legal descent. An illegiti- 
mate son of a Shudra was, however, entitled 
to a share in the estate of his putative father. 
A special exception, though inconsistent with 
Hindu dharma on which Hindu law in gene- 
ral rested, was thus made in his favour. 
Aiter quoting the text of Yajnavalkya in that 
behalf, Mitakshara in para 2 of Section 12 of 
Chapter I interprets this special rule concern- 
ing the partition of a Shudra’s_ estate as fol- 
lows : 

“The son begotten by a shudra on a female 
slave obtains a share by the father’s choice 
or at his pleasure, But after the demise of 
the father, if there be sons of a wedded wife, 
let these brcthers allow the son of the female 
slave to participate for half a share; that is, 
let them give him half as much as is the 
amount of one brother’s allotment.” 
Affirming the said proposition, the Privy 
Council in Vellaiyappa v. Natarajan, AIR 
1981 PC 294 at p. 298 held as follows :—- 

“On a -consideration of the texts and the 

-cases on the subject their Lordships are of 
opinion that the illegitimate son of a Sudra 
by a continuous concubine has the status of a 
son, and that he is a member of the family; 
that the share of inheritance given to him is 
not merely in lieu of maintenance, but in ree 
cognition of his status as a son;” 

This statement of the law was approved by 
the Supreme Court in Gur Narain Das v. Gur 
Tahal Das, AIR 1952 SC 225, and further 
supplemented by three other well-settled 
principles viz (at p. 227): : 

“1. The illegitimate son does not acquire 
by birth any interest in his father’s estate and 
he cannot therefore demand partition against 
his father during the latter’s lifetime. 

2. On his father’s death, the illegitimate 
son succeeds as a cOparcener to the separate 
estate of the father along with the legitimate 
son(s) with a right of survivorship and is 
entitled to enforce partition against the legiti- 
mate son(s). 


8. On a partition between a legitimate and 

an illegitimate son, the illegitimate son takes 
only one-half of what he would have taken 
if he was a legitimate son.” 
This legal position was further reiterated by 
the Supreme Court in Singhai Ajit Kumar v, 
Ujayar Singh, AIR 1961 SC 1834, as fol- 
lows (at p. 1836): 

“An illegitimate son of a Sudra vis-a-vis his 


self-acquired property. after having succeed- 
ed to a half share of his putative father's 
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estate, will be entitled to succeed to the other 
half share got by the widow, after the succ2s- 
sion opened. out to his putative father on the 
death of the said widow.” 

As there appeared to be some doubt whetker 
the aforesaid legal position relating te a 
Shudra illegitimate son’s right of successinn 
vis-a-vis his putative father’s separate pro- 
perty would apply also to the ancestral pro- 


perty in the hands of his father, a second zp- ’ 


peal on this question was referred toa Divi- 
sion Bench of this Court and the Divisio 
Bench hearing the said appeal laid down t>us 
the law in that behalf : 


“Under Hindu Law an illegitimate son 
(dasiputra): of a Shudra can claim agains: 3 
legitimate son of his father partition of pz0- 
perty which was ancestral in his father’s 
hands.” (Rajaram Sadashiv v. Bala Nisbat, 
73 Bom LR 766 : (AIR 1972 Bom-164)). 
The settled position thus emerging was that 
a Shudra illegitimate son was entitled to suc“ 
ceed to the estate, both separate and ancsst- 
ral, in the hands of his putative father. That, 
however, cannot, by itself, help the plaintffs 
in the present case because here succession 
opened not prior to the coming into force of 
the Hindu Succession Act as in the cases 
aforesaid but in 1966 long after the said Act 
came into force, The effect of the said Act on 
the earlier law will, therefore, have to be 
considered. : 


8. The question then is what is the cor 
rect legal position relating to the right of an 
illegitimate Shudra to his putative father’s 
estate, succession to which has opened acer 
the coming into force of the Hindu Succession 
‘Act PIs it the same as before or is it any 
different? ‘Resolving this question correctly 
perforce necessitates reference to the relevent 
provisions of the Hindu Succession Act 
(hereinafter deferred to as “the Act”) which 
has brought about certain fundamental and 
far-reaching changes in matters of inheritarce 
‘and succession among Hindus. The effect of 
this Act is, indeed, commanding and all-par- 
vasive in matters expressly dealt with therein. 
The Act supersedes all previous law contrery 
‘thereto or inconsistent therewith. The very 
declared object of the Act is: 


“..,.to amend and codify the law relating 
to intestate succession among Hindus” | 
thus making this statutory treatise exclusire, 
if mot also exhaustive, in all matters for which 
‘provision is made therein, It is unquestimn- 
ably a vital piece of legislation and a vigoraus 
step-forward in the right direction, laying 
down a more just and equitable scheme aad 
system of inheritance and succession’ than 
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ever before. As observed in Mulla’s Hindu 
Law, 14th Edition, at page 826: 


“Even if it (the Act).seems to break vio- 
lently with the past it has to be conceded 
that it is characteristic of the age which is 
one of great ideals and fast changing social, 
economic and political theories.” 

9. Coming then to the relevant provisions 
of the Act, one finds, vide Section 2 thereof, 
that it applies to Hindus, Buddhists, Jains and 
Sikhs including their children, legitimate and 
illegitimate. The Act, therefore, would clear- 
ly apply to the plaintiffs herein. Turning next 
to S. 4, one finds that it gives overriding 
effect to the provisions of the Act abrogating, 
save as otherwise expressly provided therein, 
any text, rule or interpretation of Hindu law 
or any custom, usage as part of that law in 
force immediately before the commencement 
of the Act as also abrogating any other law 
in force immediately before the commence- 
ment of the Act in so far as it is inconsistant 
with any of the provisions contained in the 
Act. The consolidated effect of the aforesaid 
is that any part of Hindu Law, not expressly 
saved by any of the provisions of the Act, 
ceases to operate. And when one turns to the 
other provisions of the Act, one finds that 
there is no express provision saving that part 
of Hindu law. under which an illegitimate 
Shudra could succeed to the estate of his 
putative father. The result, therefore, is that 
his right of succession, if the said succession 
opened after the Act came into force, would 
be governed by the provisions of the Act it- 
self and no Jonger by the law prior thereto, 


10. Turning once again to the Act, the . 


next relevant provision arising for consideras `. ` 


tion in this appeal is Section 8 thereof along, 
with the Schedule., Section 8 lays down the 


` general rules of succession in the ‘case of 


males and provides that the property of a 
male Hindu dying intestate shall devolve ac- 
cording to the provisions of Chapter TI of the 
Act and in the order laid down in the said 
section. By virtue of clause (a) of Section 8, 
the property of a male Hindu dying intestate 
would devolve upon the heirs, being the rela- 
tives specified in Class I of the Schedule. ` 
And referring to Class I of the said Schedule, 
one finds therein mentioned at its very outset! 

“son; daughter; witlow;” ‘ 
and a little further? 

daughter of a predeceased daughter;” - 
Therefore; reading together clause (a) of Sec- 
tion 8 along with Class I of the Schedule to 
the Act, the result is that the property of 
Atmaram in this case would devolve upon his 
heirs viz., his sons, daughters, widow, they 


' 
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being the relatives specified in Class I of the 
said Schedule. However, plaintiff No. 8 
Krishnabai, having been held by the Courts 
below not to be the lawfully wedded wife of 
Atmaram, cannot get the status of his widow 
and would, therefore, stand excluded from 
succession to his estate. Plaintiffs Nos. 1 and 
2, the sons of Atmaram, and plaintiff No. 4, 
the daughter of the predeceased daughter of 
Atmaram, would, however, prima faice seem 
to be entitled, along with the other heirs, to 
succeed to his estate. . 

11. The contention, however, on behalf 
of the contesting defendants is that the 
words : 

“son; daughter;....daughter of a 

predeceased daughter” 
in Class I of the Schedule to the Act mean 
only legitimate son, legitimate daughter and 
daughter of a predeceased legitimate daugh- 
ter. The contention further is that plain- 
tiffs Nos. 1 and 2 being the illegitimate sons 
of Atmaram and plaintiff No. 4 being the 
daughter of the predeceased illegitimate 
daughter of Atmaram, would, therefore, not 
‘be entitled to succeed to his estate, In my 
view, these contentions are sound in law and 
deserve to be upheld. 

12. It is in this context relevant to note 
that clause (a) of Section 8 of the Act, while 
referring to the heirs entitled to succeed, 
mentions them as “the relatives”, And the 
definition Section 3 of the Act lays down in 
clause (j) of its sub-section (1) that: 

“ ‘related’ means related by legitimate 

_ kinship :” 
with an equally important proviso therebelow 
as follows : 

“Provided that illegitimate children shall 

be deemed to be related to their mother and 
to one another, and their legitimate descen- 
dants shall be deemed to be related to them 
and to one another; and. any word expressing 
relationship or denoting a relative shall be 
construed accordingly.” 
In the case of Rama Aranda v. Appa Bhima, 
70 Bom LR 778: (AIR 1969 Bom 205), a 
Division Bench of this Court referring to the 
aforesaid provision observed at p. 775 (of 
Bom LR): (at p. 208 of AIR) as follows: 


“Related’ means, according to the defini- 
tion in Section 3 (1) (j) of the Act, ‘related by 
legitimate kinship’. It is not suggested, nor is 
it anybody’s case that petitioners relation- 
ship with the deceased female Hindu is any- 
thing but legitimate. But the proviso added 
to this definition makes it clear beyond possi- 
bility of any doubt that even illegitimate 
children are to be deemed to be ‘related’ to 
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their mother and to one another for the pur- 
poses of the Act. The proviso further says 
thet any word expressing relationship or 
denoting a relative shall be construed ac 
cordingly.” 

18. To be a “relative” under the Act, 
there must, therefore, be a legitimate kinship, 
a legitimate relationship thus positively ex- 
cluding from its concept an illegitimate kin- 
ship or relationship, Legitimacy is thus made 
the explicit pre-condition of that relationship 
which alone can constitute the foundation of 
one’s right under the Act to succeed to the 
estate of a male Hindu dying intestate. The 
proviso aforesaid makes the position more 
clear by enacting that illegitimate children 
shall be deemed to be related to their mother 
and to one another thus conferring a fictional 
status of legitimacy upon illegitimate child- 
ren vis-a-vis their mother and one another. 
But for the said fiction, therefore, illegitimate 
children for the purposes of the Act would 
not be “related” even to their mother and/or 
to one another. The said proviso thus carves 
out an express exception to the general 
scheme of legitimate kinship or relationship 
under the Act. And being an exception, it 
must be kept within its own limits. An ex 
ception, like an exemption, 
construed; its ambit cannot be extended be- 
yond its plain meaning. 


14. The upshot, therefore, is that the Act 
dces not expressly equate illegitimate child- 
ren to legitimate children. In matters of in- 
heritance and succession under the Act, the 
two do not stand on par but stand apart. The 
Act in terms separates and distinguishes the 
two and excludes the illegitimates from any 
right to intestate succession except to the ex- 
tent expressly enacted in the proviso to ` Sec- 
ticn 8 (1) 4). The transmission favours the 
legitimates and virtually ignores the illegiti- 
mates. There is, thus, also an absence of mu- 
tual heritable relationship between legitimate 
and illegitimate children. Whereas, a legiti- 
mate child is heritably related to both the 
parents, viz. the father and the mother, an 
illegitimate child is not so heritably related 
to the father and is only by a fiction made 
heritably related to the mother, Therefore, for' 
the purposes of succession to the property of 
a male Hindu dying intestate, the Act clearly! 
intends only a legitimate relationship with the 
father unlike with the mother with whom a 
special fictional legitimacy and consequent 
heritability flowing therefrom is established. 


15. In a Full Bench decision, the Madras 
High Court in Narayani Ammal v. Govinda- 
swami, AIR 1975 Mad 275 (FB), has, no 


must be strictly . 
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doubt, held that the term “daughter” includ- 
ed an illegitimate daughter and that a legiti 
mate son cannot exclude an illegitimats 
daughter. That, however, was a decision 
under the old Hindu law and with referencs 
to succession to the stridhana property of a 
female Hindu which is distinct and different 
from succession to the property of a mal 
Hindu dying intestate after the coming into 
force of the Hindu Succession Act as in ths 
present case, Moreover, the. transmission cf 
succession to the stridhana of a female Hinda 
vis-a-vis her stridhana heirs is different and 
based on different incidents and principles 
than the mode of succession to the property 
of a male Hindu dying intestate. The said 
ruling is, therefore, clearly distinguishable 
and cannot apply to the impugned intestate 
succession in the present case. 


16. In this view of the matter and cor- 
sidering the scheme reflected by See- 
tions 8 (1) (j), 4 and 8 of the Act, it is nct 
possible to include illegitimate children witt- 
in the meaning of the words “son”, “daugh- 
ter” and “daughter of a predeceased daugh- 
ter” in Class I of the Schedule to. the Act. “f 
so, illegitimate children cannot invoke in ther 
favour the general rules of succession em- 
bodied in Section 8 in respect of property ef 
a male Hindu dying intestate, Conclusicn 
consequently follows that even a Shudra ill» 
gitimate son or daughter is not entitled. to 
succeed to the estate of his or her putative 
father by way of intestate succession openirg 
after the coming into force of the Hindu Su2- 
cession Act, 1956. The learned Assistant 
Judge was, therefore, wrong in law in holt- 
ing that plaintiffs Nos. 1 and 2 have 1/4-h 
share in the suit property and in decreeirg 
partition and possession thereof accordinglr. 


17. It is indeed unfortunate that an other- 
wise dynamic legislation should have extin- 
guished the intestate succession rights of ille- 
gitimate sons of Shudras heretofore enjoyed 
by them unperturbed over the centuries, One 
hopes for the time when the resultant injus- 
tice stands remedied. Till then, however, the 
law as in force has to prevail and must be 
given effect to. 


18. In the result, this appeal succeecs. 
The decree passed: by the learned Assistant 
Judge is set aside and that passed by the trial 
Court dismissing the suit is restored. As the 
plaintiffs have not appeared in this appeal, 
there will be no order as to costs. 


19. This Court records its appreciation of 
the services rendered by the learned Adwo- 


. . Banabai v.- 
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cate Mr. V, V. Divekar appearing amicus 
curiae for the original plaintiffs in this appeal. 
. Appeal allowed. 





AIR 1979 BOMBAY 18z ” 
(AT NAGPUR) 
TULPULE J. 
‘Banabai and others, Appellants v. 
Wasudeo, Respondent. l 
Second Appeal No. 114 of 1967, 
10-11-1978.* 


(A) Civil P. C. (5 of 1908). O. 22 R. 3 
— Death of one of the appellants — 
Legal representative on record as res- 
pondent in his separate and individual 
capacity — Right’ to prosecute appeal 
vesting in other appellants continuing 
notwithstanding the death of one of the 
appellants — Held they were entitled 
to prosecute the appeal and the appeal 
did not abate, f (Para 7) 

Anno: AIR Comm. Civil P. C. (9th 
Edn.) O. 22, R. 3 N. 14. 

(B) Hindu Adoptions and Maintenance 
Act (78 of 1956) Ss. 12 and 13 — Death 
of a Hindu, after Hindu Succession Act, 
1956 came into force, leaving behind 
widow: — Adoption by widow — Does 
not relate back to death of adoptive 
father — Alienation by widow after ad- 
option — Validity — Ante-adoption 
agreement — Effect of. 


A Hindu husband died after the Hindu 
Succession Act 1956 came into force. 
The widow adopted a son. After the ad- 
option, the widow sold part of the pro- 
perty inherited by her on husband’s 
death. The sale was challenged by the 
adoptee, x 

Held: The adoption takes effect only 
from the dete of adoption and not prior 
to the adoption. Under the former law 
the adoption had the effect of relating 
the adoption back to the date of death 
of the father. That fiction of relation 


D/- 


back as a result of the adoption has 
been done away with by S. 12. Fur- 
ther, the provisos also limit the rights 


of the adopted son in the new family 
and proviso (c), which deals with the 
rights in the property as well as the 
right of management, provides that the 


*(Against decision of R. R. Bhole Dist. 
J. Amravati. in Civil Appeal No. 38 of 
1965.) 
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adopted child shall not divest any per- 
son of any estate which vested in him 
or her before the adoption. (Para 18) 


This limited right and incapacity to 
divest any person of the property which 
has already vested could be, by an ag~ 
reement to the contrary, controlled by 
the adoptive father or the mother. S. 13 
lays down that an adoption does not 
deprive the adoptive mother or the 
father of the power to dispose of his or 
her property by transfer inter vivos, or 
by will. Section 13 emphasises the 
provisions of Section 12, proviso (c). 
It, however also makes it possible 
and permissible for the adoptive 
father or the mother to enter into an 
agreement by which the power to dis~ 
Pose of, or transfer the property either 
by transfer inter vivos or by will can 
be subjected to the terms of the agree- 
ment, S. 13 speaks only of an agreemen? 
by which the power of transfer can be 
exercised in-a particular manner. 

(Para 19) 

If the property hes already vested in 
the widow, then S. 13 makes it quite 
clear that the right or power to trans- 
fer is not touched at all by the adop- 
tion, and can only be subjected to such 
terms as an. agreement may impose. 
Where, therefore, it is contended that 
the property which has already vested 
in the widow is transferred, it can only 
be by a conveyance, It is then only that 
the person in whom the property has 
already vested can lose ownership over 
that property. S. 13 merely enables an 
agreement to be entered into between 
the parties by which the said rights 
can be exercised in a particular manner. 
But that is an agreement which could 
curtail the power of transfer which 
vests in the person, and must be a valid 
limitation placed upon that power, not 
as a legal result of the adoption or the 
effect of adoption, but as a result of 
the agreement, whether before or after 
the adoption between -the parties to the 
adoption. (Para 19) 


In this view, in the absence of an ante 
adoption agreement, which was not pro- 
ved in the instant case, the alienation 
by the widow was valid and could not 
be challenged by the adopted son. 


(Para 26) 
Cases Referred : Chronological Paras 
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J, N. Chandurkar, for Appellants; and 
for L. Rs. of Appellant No. 5, S. N, 
Kherdekar, for Respondent,- 


JUDGMENT :— One Bhoraji died in 
Sept. 1958 leaving behind him a widow 
by name Banabaj and several agricul- 
tural properties and a house consisting 
of lands situated at villages Lasur, 
Dhanori and Nimbhora in Daryapur and 
Akot tahsils. On the 20th of February 
1959 Banabai adopted Wasudeo who is 
the plaintiff in the present suit. On the 
same day a deed of adoption was ex- 
eo by Banabai in favour of Wasu« 

eo, 


2. Banabai then filed a suit being 
Civil Suit No. 118A of 1959 challeng= 
ing the adoption by her of Wasudeo. 
That suit ultimately came to be dis~ 
missed by the trial Court and was also 
dismissed in appeal being Civil Appeal 
No. 223-A of 1960 on 28th Nov. 1961. 
The adoption, therefore, was held legal 
and valid. On the 8th of July 1960 of 
the properties belonging to Bhoraji, 


. Banabai sold one land S, No. 13/1 ad~ 


measuring 4 acres 10 gunthas of village 
Nimbhora in Akot tahsil to one Ragho, 

3. The present suit, namely, Regular 
Civil Suit No, 14 of 1963 was filed on 
the 16th of Jan. 1963, wherein the plain- 
tiff Wasudeo claimed a number of re- 
liefs and, in articular, possession of 
lend S. No. 13/1 of Nimbhora sold to 
Ragho. He set out in the plaint the cir- 
cumstance that the plaintiff was an ad- 
opted son, and that the plaintiff was 
adopted as a result of the negotiations 
between the parties and an ante-adop- 
tion agreement preceding thereto. By 
that ante-edoption agreement, according 
to Wasudeo, he was to get “all rights of 
a natural born son to Banabai and de- 
ceased husband Bhoraji.” Banabaij also 
agreed, according to Wasudeo, that 
Wasudeo should become the owner of 
all the moveable and immoveable pro- 


‘perties of Banabai and Bhoraji upon his 


adoption, and that Banabai was to be 
entitled only to maintenance and resi- 
dence in the house, It was Wasudeo who 
was to have the right of management, 
ownership of all move- 
well as immoveable pro- 
He then referred to the 
after .the adoption com 
by Banabai and the ul- 
therein. It is his com~ 


able as 
perties. 
litigation 
menced 
timate result 
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plaint that the sale, therefore, Ey 


Banabai of S No. 13/1 on the 
8th of July 1960 in favour- 
of Ragho was invalid and Banakai 


had no right or ownership to the pro- 
perty. It was his contention that Banz< 
bai in collusion with the other defer-' 
dants had taken forcible possession ef 
the land and is continuing in possession. 
That in Criminal Case No. 74 of 19£0 
which was pending before the Sub-Div-~ 
sional Magistrate, Akot under S. 145, 
Cr. P, C. was decided against him and, 
it is, therefore, that Wasudeo has been 
driven to filing this suit. 

4. Wasudeo claimed a number of am 
ternative and other reliefs. In the cir 
cumstances it has now transpired that 
these prayers and reliefs do not new 
become material and important. But it 
may be stated that in substance, Wasu- 
deo’s suit was for possession of all tre 
properties which are set out in Sche- 
dules A and B of the plaint and alsofcr 
declaration and possession of land ir- 
cluding survey No. 13/1 which was sold 
to Ragho and which, as he stated in tze 
plaint, was not binding upon him, 

5. The defendants resisted the sui, 
It may be stated that the principal de= 
fence of the defendant was that there 
was no ante-adoption agreement. Bana- 
bai challenged -the adoption also and 
contended that the adoption will have 
only such effect as flows from the pre 
visions of the Hindu Adoptions and 
Maintenance Act, 1956. She contended 
that she has become the absolute owner 
of the property under S. 140f the Hindu 
Succession Act on the death of Bhoraii 
and, therefore, the plaintiff has no right 
to claim the roperty. As regards tre 
fand S. No. 13/1, she stated that she 
was entitled to sell this property and 
sold it for a consideration of Rs,- 1.00(,- 
on 8th July 1960. That sale deed, ac- 
cording to her. could not be challenged 
The other defendants adopted her. wri- 
fen statement. 


6. Both the Courts below.held thet 
there was an ante-adoption agreemert 
by which the plaintiff had become the 
full owner of the property and was er- 
titled to its possession and ownership. 
That Banabai, according to them, had 
left to herself only tha right to be 
maintained and residence, Consequently, 
ft was held that the sale deed in favour 
of Ragho of S. No, 13/1 was not bind- 
ing upon the plaintiff and the plaintiff 
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was, therefore, entitled to possession of 
S. No. 13/1. It was found in the Courts 
below that one of the lands. No, 72/2 
of village Lasur, of which plaintiff also 
claimed possession, did not belong to 
the family and, therefore, the plaintiff 
was not entitled to possession `of S. 
No. 72/2. It is against this judgment and 
decree that the present second appeal 
is filed. 

7. After filing of this second appeal 
by Banabai and the other defendants, 
Banabai died on 15th of Aug, 1968. An 
application +6 substitute the heirs of 
Banabai in her place and to continue 
the appeal is filed by the other defen- 
dants-appellants. Wasudeo being the 
only heir of Banaba?, the adopted son, 
the remaining defendants-appellants 
contended that the appeal did not abate 
since Wasudeo was on record in his in- 
dividual capacity as the plaintiff-res- 
pondent and was, therefore, entitled to 
represent the estate, while they as pur- 
chasers were entitled to prosecute the 
appeal. Mr. Kherdekar appearing for 
the respondent contended that the en- 
tire appeal has abated and. therefore, 
the appeal must be dismissed and there 
cannot be any substitution. I do not 
think that in the circumstances the ap- 
peal has abated. Since’ Wasudeo is al- 
ready ons record as en heir of Banabai, 
the appeal does not abate, though-in his 
separate and individual capacity. Simi- 
larly the right to prosecute the appeal 
vesting in original defendants 2 to 5i.e. 
Ragho and his sons continues notwith- 
standing the death of Banabai. They 


would, therefore, be entitled to prose-| - 


cute this’ appeal. Banabai’s name is, 
therefore. directed to be deleted from 
the arrary of the appellants..I also 
direct that the respondent be described 
as also an heir in the title of the ap- 
peal, ; 


8. Banabai’s death on the 15th Aug. 
1968 rendered a number of questions in 
this appeal which would have been 
otherwise material. and necessary to de- 
cide, of little consequence, As I pointed 
out, the lower appellate Court granted 
a decree. to the plaintiff of joint pos- 
session of all the properties excluding 
S. No. 72/2 but . including S. No. 13/1, 
which is the principal bone of conten- 
tion now. remaining in this appeal. That 
joint possession obviously would be only 
with Banabai and not the other defen- 
dants as that would be inconsistent 


“and he could 
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with finding that Banabai had parted 
with all the rights in the property by 
reason of the ante-adoption agreement 
and constituted Wasudeo the full owner 
of the property. However, in the view 
which I am taking of the controversy 
that aspect of the matter becomes of 
little consequence. Since I am inclined 
to hold that the sale by Banabai to 
Raghoba of S. No. 18/1 is good and can- 
not be assailed, the defendants-appel- 
lants, therefore, are entitled to the pro- 
perty and there can be no decree for 
joint or any kind of possession in fav- 
our of the plaintiff. 


9. Mr. Chandurker who appeared for 
the appellants original defendants, con- 
tended that since Bhoraji died in Sept. 
1958, i. e. after the coming into force 
of the Hindu Succession Act leaving 
behind him only his widow Banabai, by 
reason of S. 8 of that Act, Banabai be- 
came the full and absolute owner in 
Sept: 1958 of all the properties left by 
Bhoraji behind him, namely, the pro- 


perties in the suit. It was his further | 


submission that Banabai, therefore was 
entitled to all this property as owner, 
and that right of Banabai to the pro- 
perty and the ownership was at no 
time lost. He contended that by reason 
of S. 12 of the Hindu Adoptions and 
Maintenance Act, the result of the ad- 
option of Wasudeo on 28th Feb. 1959 
could only be in accordance with. that 
section. Mr, Chandurkar did not dispute 
that the adoption was legal and valid, 
obviously not raise any 

contention in regard to the adoption in 
view of the earlier decision in the Civil 
Suit, namely, Civil Suit No. 118-A/59, 
_ filed by Banabai against Wasudeo. The 
galendenfe- supe tants being persons 
claiming through Banabai would of 
course Be not entitled to raise any con- 
fention in regard to the legality and 
validity of the adoption. The provisions 
of S, 12, Mr. Chandurkar pointed out, 
are a departure from the provisions of 
the Hindu Text or Shastric Law or in- 
terpretation upon the consequence of 
adoption under the former Hindu Law. 
By reason of S. 12 the adoption now 
takes effect from the date of adoption. 
With regard to the property, he point- 
ed out that the adoption by itself has 
mot the result of divesting any property 
of the person who adopts which is al- 
ready vested in him before the adop- 
tion. It is no doubt true, if was urged, 
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that there can be an ante-adoption 
agreement and that ante-adoption agree- 
ment as laid down in S. 13 may cons 
trol the rights of the adopting father 
or mother over the property belonging 
to them, but that agreement must ac- 
cording to Mr. Chandurkar relate to 
controlling the power of disposal over 
the property which only would be valid 
under S. 13. It was Mr. Chandurkar's 
contention that if the property were, on 
the other hand, to be given to an adop~ 
ted son, reading Ss. 12 and 13 together 
it would only be by way of conveyance 
that the adopted son can be made the 
owner of the property on his adoption, 
The result of a transfer of ownership 
from the adopting person to the adopt- 
ed child, does not take effect by virtue 


‘of the adoption itself. Unlike the for- 


mer Hindu Law that result and conse~ 
quence will have to be achieved strict- 
Ty, according to him, in terms of Ss. 12 
and 13 of the Hindu Adoptions and 
Maintenance Act. 


10. He then referred to S. 17 of the 
Act which prohibits receiving or agree- 
ing to receive any. payment or other 
reward in consideration of the adoption 
of any person and also prohibits any 
person frem giving or agreeing to make 
or give to any other person such pay~ 
ment or reward. I€ was, therefore, his 
submission that any agreement to re- 
celve, or any agreement to give, by 
way of reward or consideration for the 
adoption fs against public policy and, 
therefore, void. Mr. Chandurkar’s sub= 
mission therefore was, assuming that 
there was any ante-adoption agreement 
in favour of Wasudeo, that agreement 
would be void and hit by the provisions 
of Section 17 of the said Act. He 
then referred to the provisions of 
S. 4, and pointed out that the provisions 
of the Hindu Adoptions and Mainten~ 
ance Act have an overriding effect over 
the provisions of the Shastrie Hindu 
Law or any text or interpretation to the 
contrary. 

11. Mr, Chandurkar submitted that 
the Courts below were in error in hold- 
ing as a fact that there was any ante~ 
adoption agreement which was proved. 
He further submitted that if the adop~ 
tion deed Exhibit 38 is properly con- 
strued, it would be incorrect to say and 
construe that deed as any ante-adop~- 
tion agreement. He particularly refer- 
red to the terms and recitals în the 
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deed upon which reliance was placed 
in the courts below as spelling out any- 
ante-adoption agreement. According to 
him, those recitals merely state a legal 
.consequence and a result of the adcp- 
tion. They do not have the effect, ror 
do they convey any agreement having 
been reached between the parties pr-or 
to the adoption, and having thereby the 
effect of controlling or divesting the 
rights of the widow in the property. de 
urged that the construction placed by 
the courts below on the adoption deed 
is not warranted by the terms of the 
deed. 


12, Mr, _ Kherdekar who appeared 
for the respondent made a two-fold 
submission. In the first instance, Mr. 
Kherdekar’s contention was that there 
was an ante-adoption agreement which 
was oral and was amply proved by fhe 
evidence adduced on behalf of fe 
plaintiff, Further that ante-adoption 
‘agreement according to Mr, Kherdekar, 
had the effect of the widow Banatai 
divesting herself of all proprietary 
rights in the property, and retaining to 
herself only the right to be mainta- 
ed out of the income of the property 
and the right-of residence, That the 
-fact and circumstance of an ante-adco- 
tion agreement having been entered into 
and the terms of that agreement. <cc- 
cording to him were evidenced by 
Exh. 38, the adoption deed. He abso 
sought to urge though in a half-hea-t- 
ed manner that Exh, 38 clearly records 
that the widow has relinquished all 
‘her rights in the property and that the 
adopted son has acquired all the rights 
of a natural born son with regard to 
the property, and that the only right 
which the widow retained to herself 
was the right to be maintained and +o 
be looked after and protected by the 
plaintiff as though or in the manner of 
a natural son. Mr. Kherdekar conceded, 
however, that. Exh. 38 did not amount 
to a conveyance of the property by 
Banabai in favour of Wasudeo. 


13. Alternatively, if was Wr.. 
Kherdekar’s submission that the conse- 
quence of the adoption is that the 
adopted boy is transferred from the 
genetic family to the adoptive family, 
and thereby acquires all the rights as 
-though of a natural born son in tke 
adopting family. From the time such a 
person is adopted with regard to the 
adopted family, he acquires all tke 


(Tulpule J.) ([Prs, 11-14] Bom. 185 


rights and status as if he was born in 
the family. If, therefore, a natural 
born son had certain rights or would 
acquire certain rights with regard to 
the property in his adoptive family, 
then those rights according to Mr. 
Kherdekar flow to the adopted son 
from the factum of adoption, and the 
law relating to adoption may be also 
as under the Hindu Adoptions and 
Maintenance Act. To this extent, it was 
Mr, Kherdekar’s submission that there 
is no inconsistency or contradiction 
between the former Hindu Law and the 
mew provisions of the Hindu Adoptions 
and Maintenance Act. These rights 
which an adopted son acquires as if he. 
was born naturally in the adopting 
family, according to him, have to be 
worked out. If they are so worked out, 
then it is his contention, that in the 
case of ancestral property, it is the son 
who would get like a natural born son, 
right of partition and possession of the 
property which was joint family pro- 
perty of the family. If in such a 
family, apart from the adopted son, 
there is a widow, then the widow and 


the adopted son would become co- 
owners or .members of the joint 
family, and if there are other persons 


apart from the widow, the son accord- 
ing to Mr. Kherdekar would become a 
coparcener along with the other co- 
parceners, 3 


14. In support of these contentions 
Mr. Kherdekar relied upon two deci- 
sions of the Supreme Court and a deċi- 
sion reported in Ankush v. Janabai 
(AIR 1966 Bom 174). The head-note’ 
upon which emphasis and reliance was - 
placed by Mr. Kherdekar in that casa 
reads (at p. 178): 


“The result of adoption by either 
spouse is that the adoptive child be- 
comes child of both the spouses.” 
The observations in para 10 of the 
said judgment were also relied upon 
to urge that the son in effect acquires 
the right of a natural born son in the 
adopting family. These observations: 


“The customary Hindu Law. in that 
connection according to the learned 
Judges reasoning has heen entirely 
abrogated. Under the customary Hindu 
Law when a widow adopted a son, she 
adopted the son to her deceased hus- 
band who became the adoptive father 
of the adopted child. This was, accord- 
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ing to the learned Judge, not the posi- 
tion under the provisions of the Act. 
It has appeared to us that the learned 
Judge has laid wrong emphasis on the 
phrase “by or to” as contained in sub- 
sec, (1) of S. 5. In our opinion, the 
true effect of the provisions in sub- 
sec. (vi) of S. 11 and S. 12 of the Act 
is that, when either of the spouses 
adopts a child, all thé ties of the child 
in the family of his or her birth be- 
come completely severed and these are 
all replaced by -those created by the 
adoption in the adoptive family.” 


Mr. Kherdekar, therefore, relying 
upon this decision contended that on 
Wasudeo’s adoption, he became a son 
of Bhoraji as also of Banabai. That his 
relations in his original genetic 
family became completely severed and 
new relations were created by reason 
of his adoption in the adoptive family. 
Py an analogy Mr, Kherdekar submit- 
ted that Wasudeo, therefore, would ac- 
quire all the rights which Bhoraji’s 
natural son would have acquired. in- 
cluding, according to him, the right to 
manage the property and be in its 
possession as also the right to partition 


and to be the owner of the said pros 


perty. 


15. The two decisions of the 
Supreme Court which were relied upon 
are Sawan Ram v. Mst. Kalawanti (AIR 
1967 SC 1761) and Smt. Sitabai v. 
Ramchandra (AIR 1970 SC 343), The 
decision in Sawan Ram’s case has ar 
-added significance in that it overrules 
‘the decisions reported in (1964) 1 
Andh WR 156, to which a reference is 
made by the lower appellate Court as 
taking a view contrary to the view 
which he had taken. In the Andhra 
Pradesh decision it was held that the 
adoption cannot have the consequence 
of divesting any person of any pro~ 
perty and that the adopted child does 
not divest the person of the property 
which had vested im him. It was not 
suggested by Mr. Kherdekar that the 
Supreme Court hes, while overruling 
the Andhra decision, held that the 
adoption divests any person in whom 
any property is vested by reason of the 
adoption, Such a proposition could not 
be urged as it would be directly in 
conflict with the provisions of S. 12. 
However, as to the effect of adoption 
and the status of the adopted son in 
the adoptive’ family, Mr, Kherdekar 
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pointed out that the adoption results in 
the adopted son being the son of both 
the spouses. It was held in that casg 
also that an independent right of adop- 
tion having been given to a Hindu 
female under the Act, where the 
female adopts a son to herself, the 
adoption is not to the husband of the 
female, but only to herself. That con- 
tention fs negatived and it was held 
contrary to the view taken in the 
Andhra Pradesh decision that on the 
adoption by widow, therefore, the ad- 
opted son is to be deemed to be a 
member of the family of the deceased, 
Further he loses all his rights in the 
family of his birth and those rights are 
replaced by the rights created by the 
adoption in the adoptive family, To the 
same effect is the decision in Sitabai v. 
Ramchandra (AIR 1970 SC 343), where 
also it was held that (at p. 347):— 
“The legal effect of adoption is to 
transfer the child from the family of 
its birth to the family of the adoption. 
The scheme of Ss, 11 and 12 is that in 
the case of adoption by a widow the 
adopted child becomes absorbed in the 
adoptive family to which the widow be- 
longed. The child adopted is tied with 


‘the relationship of sonship with the de- 


ceased husband of the widow.” 


16. It is by relying upon these ot- 
servations and statement of law that 
Mr. Kherdekar urged that Wasudeo be- 
ing adopted became a member of the 
family and acquired the status and 
rights like a natural born son in the 
family of Bhoraji. It was, therefore, his 
submission that on the 28th Feb. 1959 
hewas entitled to these rights vis-a-vis 
the property left behind by Bhoraji as 
a natural son of Bhoraji would have. 
Those rights of a natural born son of 
Bhoraji, according to him, would extend 
not only to the management of the pro- 
perty but to the entire ownership there- 
of I do not think that it is possible to 
accept these contentions, though it can- 
not be disputed that upon adoption the 
adopted child becomes a member of the 
family of the adopting family and ac- 
quires the same status as that ofa natu- 
ral born son. 


17. As to what his rights are, how= 
ever, we have to turn to the provisions 
of the Hindu Adoptions and Mainten- 
ance Act, and in particular, S. 12 there- 
of The Marginal Note of 5. 12 says 
that that section deals with the ‘effects 
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of adoption’ and the effects of the ail- 
option are laid down. in S. 12 and the 
three provisos to that section. The 
first departure from the former law is 
that by Section 12, the adoptim 
takes effect “from the date of adoption 
and from such date the ties of the chid 
in the family of his or her birth shell 
be deemed to be severed and replaced 
by those created by the adoption in the 
adoptive family.” 


.18. Thus it would be seen that the 
adoption takes effect only from the date 
of adoption and. not prior to the adop- 
tion. Under the former law the adap- 
tion had the effect of relating the ad- 
option back to the date of death of the 
father, The adopted son was deemed z0 
be in existence at the time when the 
father died. That fiction of relaticn 
back as a result of the adoption has 
been done away with by S. 12. Further 
the provisos also limit the rights of the 
adopted son in the new family and pro- 
viso (c) which is material and which 
deals with the rights in the property as 
well the right of management to which 
Mr, Kherdekar wants me to extend the 
‘|principle as enunciated by the Supreme 
Court is that “the adopted child shall 
mot divest any person of any estate 
which vested in him or her before the 
adoption.” In other words, though the 
adopted son from the date of adopticn 
becomes, a member of the adoptive 
family and acquires all the rights and 
status which that person would acquire 
in the adopting family with regard to 
the property, his right was controlled 
and issubject to his incapacity to divest 
any person of an estate which has e- 
ready vested in him. Though, therefor, 
an adopted son may have rights in fut- 
ure in the property which the family 
may acquire after his adoption, with re- 
gard to the property which has vested 
in ‘any particular person before his ač- 
option, the adoption does not vest in 
him any rights with regard to thet 
property. The plain terms of S. 12 and 
fin particular proviso (c) clearly male 
it quite clear that the adopted sor, 
short of acquiring the right of manage- 
ment and right to the property -of his 
adoptive parents acquires all the other 
rights and status of a natural born son 
in the family. 


19. Now this limited right and in- 
capacity to. divest any person of the 
property which has already vested could 
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be, by an agreement to the contrary 
controlled by the adoptive father or the 
mother, S. 13 lays Gown that an adop- 
tion does not deprive the adoptive 
mother or the father of the power to 
dispose of his or her property by trans- 
fer inter vivos or by will. S. 13 em- 
phasises the provisions of S. 12, pro- 
viso (c). It, however, also makes it pos- 
sible and permissible for the adoptive 
father or the mother to enter into an 
agreement by which the power to dis- 
pose of, or transfer the property either 
by transfer inter vivos or by will can 
be subjected to the terms of the agree- 
ment. To my mind, S. 13 speaks only of 


‘an agreement by which the power of 


transfer can be exercised in a particu- 
lar manner. It need not, and does not 
say that there can be a transfer by the 
father or the adoptive mother. If the 
property has already vested in them, 
then S. 13 makes it quite clear that 
that right or power is not touched at 
all by the adoption, and can only be 
subjected to such terms as an agree- 
ment may impose. Where, therefore, it 
is contended that the property which 
has already vested is ,transferred, it 
can only be by a conveyance. It is then 
only that the person in whom the pro- 
perty has already vested can lose own- 
ership over that property or to use the 
words of S. 12 “divest himself of that 
property.” S. 13 merely enables an 
agreement to be entered into between 
the parties by which the said right can 
be exercised in a particular manner. It 
may also be possible, though that is 
hypothetical, that such a person may]. 
give up his right to transfer the pro- 
perty altogether. But that is an agree- 
ment which would curtail the power of 
transfer which vests in that person, and 
must be a valid limitation placed upon 
that power, not as a legal result of the 
adoption or the effect of adoption, but 
as a result of the agreement, whether 
before or after the adoption between 
the parties to the adoption. Fa ; 


: 20. It seems to me that it is not 
Possible to accept the argument advan- 
ced by Mr. Kherdekar inasmuch as on 
the death of ‘Bhoraji in Sept. 1958 by 
reason of S. 8 of the Hindu Succession 
Act, the widow . Banabai became the 
absolute owner of the property left by 
Bhoraji. Consequently . . before 20th of 
Feb, 1959 on which date Wasudeo was 
adopted, Banabai had become the full 


- deed and the 
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owner of all the properties in suit and 
the properties therefore had vested in 
her, By reason of S. 12 proviso (c) there 
can be no divesting or the loss of own- 
ership of property which vested in 
Banabai' by reason of the adoption it- 
self. If that position is clear, and I 
think it is unassailable, then it follows 
that the property had already vested in 
Banabai and could only be divested by 
only such means known to law by 
which ownership over any property is 
lost by that person. It is quite clear 
that Wasudeo’s adoption by itself would 
not have the consequence of Banabai 
losing her ownership over the property. 

21, We are not concerned in the pre- 
sent case with any transfer prior to the 
adoption by the adopting parent of the 
property to the adopted child. What is 
urged is that there is an ante-adop- 
tion agreement by which the ownership 
in the property of Banabai was relin- 
quished by her in fevour of her adopt- 
ed son. To my mind this would not be 
an- agreement which is contemplated in 
S. 13, which has the effect of depriving 
the adoptive father or the mother of 
the power to , transfer. The power te 
transfer can be lost in accordance with 
S. 13 or otherwise either by transfer 
itself when the property is lost, or so 
controlling the power of the transfer 
by the agreement, es would permit its 
exercise only in accordance with that 
agreement, 


- 22. Now if we tum to the adoption 
particular recitals upon 
which the reliance was placed to spell 
an ante-adoption agreement, it is dif- 
ficult to see how these recitals spell an 
ante-adoption agreement. On the con- 
‘trary, I am inclined to think that they 
merely recited the position which upon 
adoption the adopted son acquired with 
reference to the adoptive family. These 


.. words are :— ' 


(“ aa ga & are aaa à oT 
qa mdo we. — TAA Ws gT 
gania ana ara wea a aog 
am ana aasa. mÀ ad enaa daa 
gean get aan aei mA 


Now the first sentence of the 
aforesaid document does not speak of 
any agreement either prior to adoption 
or post adoption, I: merely recites the 
Jegal position as laid down either 
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under the Hindu Adoptions and 
Maintenance Act or by the Hindu Law, 
namely, that from the date of the adop- 
tion as a result of the adoption the 
adopted son has acquired the status and 
rights of a natural born son. The fol- 
lowing sentence also merely expresses 
a pious desire and hope of the widow. 
It does not say that it is agreed that 
the widow shall have the only right in 
the property of maintenance and shall 
mot hereafter sell the property or 
transfer it by way of either of a sale 
deed or in any other manner or will it 
away. 

23. Reliance is, however, placed upon 
the last sentence, namely, “that from that 
date the adopted son has acquired the 
same ownership rights like a natural 
born son upon the moveable and im- 
moveable property of the widow.” I 
have already pointed out that it is not 
urged that this is a conveyance. If the 
property had vested in Banabai, her 
right to transfer that property as em- 
phasised in S. 13 cannot be taken away 
exceptin accordance with an agreement. 
The clear meaning of this sentence is to 
confer upon the adopted son the own- 
ership over the property like a natural 
born son. If we were to visualise the 
situation as it was on the 28th Feb. 
1959, the natural born son, supposing 
one were to succeed to Bhoraji, would 
have acquired only half share in the 
property left by Bhoraji, depending on 
whether the property was ancestral’ or 
self-acquired. If it was the ancestral 
property of Bhoraji, then for the pur- 
poses of S. 8 of the Hindu Succession 
Act, a notional partition would be 
deemed to have been effected be- 
tween Bhoraji and his sons and widow 
just prior to his death and the share 
going by succession under S. 8 worked 
out. The natural born son in that case 
if the property was ancestral would 
have had a share notwithstanding Bho- 
raji and Banabai. We do not, however, 
have any material here to determine as 
to whether the property was ancestral 
of Bhoraji or self-acquired. That ques- 
tion, however, is irrelevant inasmuch 
as Wasudeo’s rights in the property 
would spring into existence if at all 
only on the 29th Feb. 1959. Shorn of 
the fiction of relation back, he would 
acquire those rights which he would 
have acquired as from the 28th Feb. 1959 
(sic) in that property. If the property. 
however, is already taken away by ïè 
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vesting in any other person æ 
In this case, the adoptive mother, 
then the adoption wauld neat 
confer any rights upon him. How- 
ever, as has happened in this cas? 


if Banabai were to die intestate, then 


on the death of Banabai, like anaturel | 


borm son the adopted son would be en 
titled to those rights, and would be er- 
titled to succeed to the property cË 
Banabai, as he has done in the presert 
case. To say, therefore, that the ador- 
ted son acquired from that date all tke 
rights which a natural born son would 
acquire in the moveable and immove- 
able property, is not inconsistent with 
Banabai mot divesting herself of the 
property which vested in her, It wouid 
merely mean and is capable of meanir:3, 
that hereafter as a natural born son he 
would acquire all those rights which he 
would have acquired hereafter. 


24. The distinction 
understood and made between the pass- 
ing of property, its vesting, loss of 
ownership or relinquishment therecf, 
and acquisition of rights in the proper-y 
în praesenti or as a 
thereof and which may flow by reason 
of the new relationship. The first kind 
of rights can only be created by a 
transfer which has to be effected as 
any other transfer by a document in 
writing and registered. The second cless 
of rights can however be created and 
are created by operation of ‘law itself 
The mere statement appearing in the 
adoption deed to that effect, therefore, 
is nothing but a statement of what the 
legal position would be and is. It has 
not the effect or consequence of a 
transfer of rights in the property, which 
as pointed out above can only be effect- 
ed by a registered instrument duly 
executed in that behalf. By no stretch 
of imagination can this document Ex- 
hibit-38 be construed as a conveyance, 


25. The result of the aforesaid dis- 
cussion is that the property which ves- 
ted in Banabai was not divested and 
could not be divested as a result of the 
adoption, The .terms of the adoption 
deed do not indicate any agreement 
having been reached prior to the adop- 
tion and merely state the legal conse 
quence of the adoption having taken 
place of Wasudeo. Both the Courts heve 
held the ante-adoption agreement pro- 
ved on the basis of the support wh ch 
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must be clearty 


result direct_y - 
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they found to the agreement and re- 
ference thereto in the deed itself. I am 
unable to think that there is any indi- 


cation in the adoption deed. incorporat- 


ing or suggesting that there was any 
such ante-adoption agreement entered 
into between the parties. l 


26. It may be pointed out in this 
connection that according to the plain- 
tiff all that was agreed upon prior to 
the adoption has found place in the 
deed of adoption. If the deed of ad- 
option does not, therefore, support the 
so-called agreement arrived at prior to 
the. adoption, then it seems to me clear 
that there was no such  ante-adoption 
agreement, If there was no ante-adop- 
tion agreement, then the case of -the 
plaintiff that by reason of the ante-ad- 
option agreement, Banabai had divested 
herself of all the proprietary rights in 
the property and had constituted him as 
an owner is difficult to sustain and ac- 
cept. I hava already pointed out that 
the deed of adoption itself cannot have 
the consequence and effect of trans- 
ferring the ownership from Banabai of 
the properties in suit which had vested 
inher by reason of inheritance to Bho- 
raji in the adopted son. There is -no 
ante-adoption agreement by which 
power to transfer and dispose of those 
properties by Banabai was in any way 
controlled or agreed upon. Consequent- 
ly, it cannot: be held that Banabai could 
not sell the property or transfer it dur- 
ing her lifetime in favour of any per- 
son. If that is so, the sale in favour of 
a Ragho will have to be up~'.. 
hel ‘ 


27. The result, . therefore, is’ that the 
appeal will succeed. In view of Bana- 
bai subsequently dying imtestate, it is 
not necessary to deal with the other 
reliefs which the plaintiff hes claimed. 
Though therefore the plaintiff succeeds 
in getting the property, he fails so far 
as the defendants are concerned. 
In the circumstances, though the ap- 
peal is allowed, I direct that the parties 
will bear their own costs throughout. 


Appeal allowed. 


190 Bom. [Prs, 1-2} N.H.O. Assen, ve Nagpur Municipality (Gadgil J.) 


AIR 1979 BOMBAY 190 
(AT NAGPUR) 
REGE AND GADGIL JJ, 


The Nagpur Hotel Owners Associa- 
tion and others, Petitioners v. The 
Corporation of the City of Nagpur and 
another, Respondents. 


Special Civil Appin. No, 1166 of 1971, 
D/- 11-9-1978. 

(A) City of Nagpur Corporation Act 
(2 of 1950), S. 237 — Prevention of 
Food Adulteration Act (37 of 1954), 
Ss. 23, 24, 25 — Corporation bye-laws 
do not stand repealed by the Rules 
made under the Central Act (37 of 
.1954) — No repugnancy between the 
two Acts. (Constitution of Imdia, Arti- 
cle 254), AIR 1960 Cal 388, Dissented 
from. 

The provisions of S. 237 of the Cor- 
poration Act, and the bye-laws fram- 
ed thereunder providing the necessity 
of having a licence for carrying on cer- 
tain business.such as hotel ete. do not 
stand repealed on account of the 
licensing provisions of such establish- 
ment under the Prevention of Food 
Adulteration Act and the Rules made 
thereunder, (Para 8) 


The Rules and the terms of licence 
would simply be the means by which 
the main provisions and the objects of 
the Act are implemented, S. 237 of the 
Corpcration Act contemplates prohibi- 
tion of manufacture, sale and prepara~ 
tion of an article of food in a place or 
premises not licenced by the Corpora- 
tion. Obviously the emphasis of S. 237 
and the bye-laws made thereunder is 
on the place of manufacture or sale. 
The purpose and object of these provi- 
sions is to secure public health and 
maintain sanitation. But the main and 
primary object of the Central Act is 
the prevention of adulteration of food. 


Some of the rules and licence condi- 
tions under both the enactments 
though similar in nature. would be 


necessary for achieving different objects 
of the Central Act, namely, to secure 
good hygienic conditions and to pre- 
vent adulteration of food. (Para 8) 


The provisions of the Corporation 
Act and the bye-laws made thereunder 
do not correspond to the provisions of 
the Central Act so as to invite the ap- 
plication of S. 25 of the Central Act. A 


cw/cw/B86/79/JR/VBB 


A.I. R, 


licence under the Corporation Act is 
therefore compulsory. (Para 13) 
There is also no implied repeal of 
the Corporation - bye-laws. Though 
there are certain similar provisions, 
particularly with respect to the licence 
conditions, the overlapping of some of 
those conditions would not make the 
two enactments repugnant or inconsis- 
fent with each other. AIR 1960 Cal 388, 
Dissented from; AIR 1966 Cal 203 and 
AIR 1968 SC 133 Rel. on. (Para 16) 
Anno: AIR Manual (8rd Edn.) Pre- 
vention of Food Adulteration Act S. 25, 
N. t; AIR Comm. Const. of India 
(2nd Edn.) Art. 254. N. 15 (Z6). l 
{B) Interpretation of Statutes — Pre- 
amble — Use of Preamble and the aims 
and objects cannot be used for inter- 
preting the Statutes. The preamble as 
well as the aims and objects can be 
used for the limited purpose of as- 
tertaining the conditions prevailing at 
the time of legislation and for finding 
out the purpose of the enactment by 
furnishing valuable historical material. 
(Para 10) 
Cases Referred : Chronological Paras 
AIR 1974 Bom 219 10 
AIR 1971 SC 815 : 1971 Cri LJ 680 16 
AIR 1968 SC 133 . 15 
AIR 1966 Cal 203 : 1966 Cri LJ 525 14 
AIR 1960 Cal 388.: 1960 Cri LJ 817 14 
V. R. Manohar, for Petitioners; H. S. 
Ghare and M. L, Vaidya, for Respon- 
dent No. 1. s i 


GADGIL J.— The only question that 
arises for our determination in this 
writ petition is as to whether the pro- 
visions of S. 237 ofthe City of Nagpur 
Corporation Act, and the bye-laws 
framed ` thereunder providing the 
necessity of having a licence for carry- 
ing on certain business such as hotel 
etc. stand repealed on account of the 
licensing provisions of such establish- 
ment under the Prevention of Food 
Aduilteration Act and the Rules made 
thereunder. 


2. Petitioner No. I is an associa- 
tion of hotel owners at Nagpur, while 
petitioners 2 to 5 are its members, Re- 
spondent No. 1 is the Corporation of 
City of Nagpur, while the State of 
Maharashtra is the second respondent. 
It is not in dispute that the petitioners 
2 to 5 are carrying on their hotel busi- 
ness at Nagpur. On 27-7-1959; certain 
by-laws framed by the City of Nag< 
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pur Corporation (hereinafter referred 
to as the Corporation) under S, 415 
(35) read with S. 237 of the City of 
Nagpur Corporation Act (hereinafter 
referred to as the Corporation Act) 
came into force, S. 237 of the Corpora~ 
tion Act provides that the Corporaticn 
may, by  bye-laws prohibit tha 
manufacture, sale or preparation or ex- 
posure for sale, of any specified arti- 
cle of food or drink, in any place or 
premises not licensed by the Corpora~ 
tion. The bye-laws so framed are st 
Annexure-A to the petition. We wil 
later on refer in details to these by=- 
laws but at this juncture it would te 
sufficient to state that the bye-laws zs 
also the terms of the licence have 
made provision that the premises in 
which the articles of food are prepar~. 
ed or sold, should be in a good, sarc= 
tary and hygienic condition. They 
should be away from the urinals and 
drainage and there must be necessary 


arrangements for proper cleanliness 
and lighting. The bye-laws also pro- 
vides that no person should te 
allowed to work on the premi- 
ses who is suffering froen 
tuberculosis and who have not been 
‘vaccinated against small pox. Peti- 


tioners 2 to 5 have obtained the neces- 
sary licence on payment of the licence 
fees. 


' 3. The Prevention of Food Adultera- 
tion Act (hereinafter referred to as the 
Food Act) came into force in 1955. 
S. 23 of this Act empowers the Central 
Government to make certain rules for 
the purpose of carrying out the provi- 
sions of the Act. Sub-sec. (1-A) statas 
that in particular, these Rules may 
provide for a number of matters, in 
cluding the maintenance of the premi- 
ses in a sanitary condition and main- 
tenance of the healthy state of human 
beings associated with the producticn, 
distribution and sale of such article or 
class of articles. The Central Govem~ 
ment has framed such Rules in 1955 
and they are known as the Preven- 
tion of Food Adulteration Rules, 1255 
(hereinafter referred to as the Rules). 
R. 50 enumerates the conditions for 
licence that are. to be issued. under the 
Food Act and sub-rule 
that the premises where the food is to 
be sold must be free from any sanitsry 
defects. Section 24 of the Food Act em- 
powers the State Government to’ freme 
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rules. In particular, those rules can 
prescribe the forms of licences for the 
manufacture, . sale and storage of arti- 
cles of food. The State of Maharashtra 
has accordingly framed such rules in the 
year 1962. Annexure B to this petition 
is a form of līcence prescribed by 
these rules, 
tions on which the licence is issued. 
Some of the conditions pertain to the 
sanitation and hygiene; e. g, there is a 
condition that the floor and the drain 
should be thoroughly cleaned every day 
and that only the water from munici- 
pal or other approved source should be 
used, The surface of the walls is re- 
quired to be rendered smooth, There is 
a prevention of mixing cow milk, with 
buffalo milk or goat milk. The 
licensee is not permitted to keep ona : 


. public road any vessels intended to be 


used for keeping the licensed articles. 
Petitioner ` Nos. 2 to 5 have obtained 
licences under the Food Act in 1962 
the year in which the Maha- 
rashtra Rules came into force). It seems 
that thereafter the Corporation did not 
insist on a separate licence under the 
Corporation Act. However on 11-3-1971, 
the Corporation issued a press-note di- 
recting that the licences required by 
the abovementioned bye-laws of the 
Corporation should be got renewed. 


. The similar press-note was issued on 


4-6-1971, The two press-notes are ‘ an- 
nexures C and D to this petition. The 
petitioners made a representation to 
the Corporation challenging the neceg- 
sity of having a separate licence under 
the Corporation Act when they were’ 
possessing licence under the Food Act, 
The Corporation rejected that ré- 
presentation and issued fresh notices 
directing that the licences under the 
Corporation Act should be obtained, 
These directions are Annexure-F to the 
petition. The petitioners have filed this 
writ petition for quashing the said direc- ` 
tions .on the ground that the Corpora- 
tion bye-laws framed under S. 237 - 
read with S. 415 (35) of the Corpora- 

tion Act, stand impliedly repealed after 
the introduction and the application of 
the Food Act under which the peti- 
tioners are required to take a licence, 
Another contention of the petitioners is 
that the said provision of S. 237 as also 
the bye-laws framed thereunder stand 
repealed’ in view of the provisions. of 
S. 25 of the Food Act, That section 


It enumerates the condi- - l 
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says that if immediately before the 
commencement of Food Act, there isin 
forc2 in any State to which this Act 
extends any law corresponding to Focd 
Act, that corresponding law shall, upon 
such commencement stand repealed. 
According to the petitioners, the Corpo- 
- ration Act and the bye-laws 
requiring the hoteliers to obtain .a 
licence would stand repealed as a simi- 
lar provision for tke licences by hote- 
lers is made’ under the Food Act. 

4, The Corporation resisted this 
claim by filing its return. There was 
no denial about the framing of the 
bye-laws under S. 237 of the Corpora- 
tion Act requiring the hotel owners tə 
have a licence. It was alsonot disputed 
that these very hotel owners are bound 
to take a licence under the Food Act 
after the said provision of licence came 
into force in 1962. The Corporation ad- 
mitted that since 1962 to 1971 it did 
not insist upon the hotel owners to 
have licence under the Corporation Act, 
But it was pleaded that this was on 
account of misconception and wrong 
interpretation of the provisions of the 
two enactments. The Corporation deni- 
ed that there was any implied repeal 
of S. 237 and the bye-laws framed 
thereunder on account of the provi- 
sions of the Food Act. It was also deni- 
ed that there was any express repeal 
contemplated by Section 25 of the Food 
Act. It was contended that the objects. 
of the two provisions, viz. Section 237 
of the Corporation Act (coupled with 
the bye-laws framed thereunder) and 
‘tthe Food Act are quite different. The 
provisions of the Corporation Act are 
meant for the purpose of maintaining 
and securing sanitation and cleanliness 
of the premises where the food fs 
prepared or sold while the Food Act & 
primarily meant for preventing adul- 
teration of food. It was, therefore, con- 
tended that the two provisions are 
‘ capable of being in -existence inde- 
pendently of each other and that there 


is no conflict or contradiction. Simi- 
larly, the provisiors of the Corpora- 


tion Act would not be ‘law correspond- 
ing to’, as contemplated by S. 25 of the 
Food Act. The State of Maharashtra 
has filed its return. It is not necessary 


to reproduce the details of that return ~ 


5. Before proceeding with the dis- 
cugsion of the rival contentions of the 
parties, we would like to make a men- 


tion of the fact that the petition also 


contains certain averments about the 
validity of a provision of levying 
double fees for the licences as also 


the legality’ of the imposition of such 
fees, However, that aspect has not been 
argued by Mr, Manohar and hence we 
have not made any detailed reference 
thereto in this judgment. 

6 Thus, the main contention of 
Mr. Manohar is twofold; that the pro- 
visions under the Corporation Act stand 
repealed under S. 25 of the Food Act 
and that there was also an implied re- 
peal. This second contention is based 
on the general principles of iniplied 
repeal. It will be convenient to refer 
to certain provisions of the Corpora- 
tion Act, as also the Food Act. Ss. 237 
and 415 of the Corporation Act read as 
follows: 


“237. The Corporation may, and if 
required by the State Government, 
shall by bye-laws— 

(a) prohibit the manufacture, sale or 
preparation of any specified article of 
food or drink, in any place or premises 
not licenced by the Corporation; 

(by to (d)......... . 

(e) provided for the grant and with- 
drawals of licences and the levying of 
fees therefor under this section ...... 


415. The Corporation may, and if so 
required by the State Government 
shall, make bye-laws for carrying out 
the provisions and intentions of this 
Act, and im particular and without pre- 
judice to the generality of the foregoing 
power, it may make bye-laws to regu- 
late all or any of the following 
matters, namely:— l 


(1) (A) erain 

35 (a) to (e) eT rcerseeretoen 

(f) the manufacture for gale and the 
sale of articles of food and drink or 
drugs either by licence or otherwise;..., 

” 

As stated earlier, the bye-lawe have 
been framed by the Corporation. The 
relevant byé-laws:— 

e 


7 


(i) Any room in which any articles 
mentioned in bye-laws 1 is sold or ex- 
posed for sale preparation for shall 
have the following provisions: 
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(a) _ No. urinal, water closet. earth 
closet; privy: or other sanitary conve- 
nience shall be in such room or shall 
communicate directly with it or shall 
be otherwise so placed that offensive 
odours therefrom can penetrate to 
such room. 

(b) No cistern for supplying water to 
such room shall be in direct communi- 
eation with or directly discharged into. 
such sanitary convenience, i 

(C) vececoccoees 

(d) the floor of such room shall be 
of impervious material and aiming in 
one direction. 

(e) an efficient drain shall be main- 
tained or connected with cesspool or 
public drain, 

(f) such room shall be thoroughly 
cleaned and its walls limewashed at 
least once in six months, 

(g) except in the case of room used 
as a cold storage adequate means fo- 
lighting and ventilation shall be provid- 
ed in such shop or hotel (the ventila- 
tion area shall not be less than one- 


eighth of the area of the floor. ex- 
clusive of the door or doors) 
(h) appliances (including furniture’ 


used in a shop or hotel 
clean and free from. dust. 


(ii) such shops: or hotels and all arti- 
cles, apparatus and utensils used there- 
in shall be kept scrupulously clean a- 
all times, 

(iii) The licencee and every persor. 
employed in the shop or hotel shall be 
free from infectious or contagious dis- 
ease and be clean, both in person anc 
clothes, . 


shall be kept 


(iv) All. employees in such shop or 
hotel shall be subject to medical exami- 
mation by the Medical Officer of the 
Health Department or any other medi- 
cal man appointed by the Corporatior 
for the purpose, once in three months 
or more frequently if the Corporation 
considers it desirable. 

(VW): Se A EE 

(vi) No milk shall be sold or kept for 
Sale at a shop or hotel unless it has 
been boiled on the premises. 

(vii) All milk, meat and other articler 
of food shall be fully protected fror- 
dust and flies in the manner directe¢ 
or approved of by the Health Officer. 

(viii) All premises licensed under 
these bye-laws shall be provided witt. 
Proper washing place for dishes, cups 
and other articles for use, such’ washins 
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place shall be made of materials imper- 
vious to water and shall. be properly 
drained. 
(ix) Drinking water shall be stored in 
clean and- properly covered receptacles. 
(ix-a) on the imminence or occur- 


- rence of an outbreak of cholera, no per- 


son shall be allowed by the licencee to 
work on the premises or handle food- 
stuffs unless he has been- protected 
against- cholera by inoculation. 

(ix-b) No person in whose household 
‘there is case of tuberculosis, cholera, 


. enteric fever or dysentery shall be per- 


mitted by the licensee to take any part 
in the work of the shop. ; 

(ix-c) The licensee shall not use fur- 
ther the spent-coffee, tea. leaves or tea- 
dust for any purpose whatsoever but 
shall destroy the whole quantity there- 
of every day by burning in the pre- 
mises. 


(x) The licensee shall not employ on 
the licensed premises any person who 
has mot been vaccinated against small 
pox within the preceding seven years. 
Employee; shall be re-vaccinated in the 
event of a small pox epidemic and in- 
oculated against other epidemics when 
the health officer so directs. Failure to 
comply with this condition shall entitle 
the Health Officer to cancel the licence 
forthwith. 


(xi) The licensee shall provide and 
maintain in good repaira metal dust-bin 
with a lid. All waste food and sweep- 
ings of the floor shail be placed daily 
in such dust-bin and its contents shall 
be emptied daily into the mearest muni- 
cipal dust-bin ......... 

It is not necessary to reproduce the 
conditions of licence as mentioned in 
the form of the licence as they practi- 


cally cover ail the abovementioned 
points, ' 
The relevant provisions of the Food 


Act are as follows :— 

“2 (i-a) “Adulterated’.- an article of 
food shall be deemed to be adulterat- 
ed :— 

(a) to (A) oo... eect cee eeee 

(e) if the article had been prepared, 
packed or kept under insanitary condi- 
tions whereby it has become contami- 
nated or injurious to health; 

(f) if the article consists wholly or 
in part of any filthy, putrid, rotten, 
decomposed or diseased animal or vege- 


table substance or is insect-infested or 
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is otherwise unfit for human consump-. 
tion, 

(23) The Central Government may, 
after consultation with the Committee 
and after previous publication by noti- 
fication in the official gazette, make 
ae to carry out the provisions of ths 

CEr oat Swit Saves E eee 

(1-A) In particular and without 
prejudice to the generality of the 
foregoing power, such rules may pro- 
vide for all or any of the following 
matters namely: 


(a) and (D) ...cesesesees ae chee 

(c) laying down special provisions for 
imposing rigorous control over the 
production, distribution and sale of 
any article or class of articles of 
food which the Central Government 
may, by notification in the Official 
Gazette, specify in this behalf includ- 
ing registration of the premises where 
they are manufactured, maintenance of 
the premises in a sanitary condition and 
maintenance of the healthy state of 
human beings associated with the pro- 
duction, distribution and sale of such 
articles or class. of articles; 

(d) to (£) 

(g) defining the conditions of sale or 
conditions for licence of sale of any 
article of food in the interest of pub- 
lic health.; ...... i 


(24) (1) The State Government may, 
after consultation with the Committee 
and subject to the condition of previ- 
ous publication, make rules for the 
purpose of giving effect to the provi- 
sions of this Act ir matters not falling 
within. the purview of S. 23. 

(2) In particular, and without preju- 
dice to the generality of the foregoing 
power, such rules may— 


eee ee meets ee sane 


(8). es ioccidevessiees 
(b) prescribe the forms of licences 
for the manufacture for sale, for the 


storage, for the sale and for the distri- 
bution of articles of food or any speč- 
fied article of food or class of articles 
of food, the form of pplication for 
such licences, the conditions subject to 
which such licences may be issued, the 
authority empowered to {ssue the sam2, 
the feas payable therefor, the deposit 
of any sum as security for the perfor- 
mance of the conditions of the licen- 
ces and the circumstances under which 
such licences or security maybe (us- 
_ pended; cancelled or forfeited ... 
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(25) (1) If, immediately before the 
commencement of this Act, there is in 
force in any State to which this Act ex- 
tends any law corresponding to this 
Act, that corresponding law shall, upon: 
such commencement stand repealed. 

The following is the relevant extract 
from R. 50: 


“50 (1) No person shall manufacture, 
sell, stock, distribute or exhibit for sale 
any of the following articles of food, 
except under a licence :— 


Cece eee eee eee re 


(5) Before granting a licence for . 
manufacture, stock or exhibition of any 
of the articles of food in respect of 


which a licence is required, the licens- 
ing authority shall inspect the premises 
and satisfy itself that it is free from 
sanitary defects. The applicant for the 
licence shall have to make such altera- 
tion in the premises as may be requir- 
ed by the licensing authority for the 
grant of-a licence, 

(10) No person shall manufacture, 
store or expose -for sale or permit the 
sale of any article of food in any pre- 
mises not effectively separated to the 
satisfaction of the licensing authority 
from any privy, urinal, sullage. drain 
or place or storage of foul and waste 
matter ...... 5 
As stated earlier, the petitioners pos- 
sess licence under the Food Act, as pre- 
scribed by the said Rules. The follow- 
ing are the relevant conditions of those 
licences; 

Ve) £008) edeseaieesccsis ves 

4 (a) The licensee shall cause every 
part of the internal surface of walls 
and ceiling of the kitchen -and every 
room in which is manufactured (here- 
inafter referred to as the operation 
room) by him to be thoroughly white- 


washed at least once in every year, or 


at such shorter interval, as the person 
authorised to inspect may require 
where the premises are  oil-painted 
all such premises except the operation 
room shall be repainted once in five 
years. 


(b) The licensee shall also cause the 
floor of every such room or place to be 
paved so as-to ensure its. effectual 
cleaning and washing. 

(c) The licensee shall also cause the 
floor and drain of every such room or 
place and: every counter, shelf or Bench 
on which vessels containing the licen= 
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sed article(s) are kept to be thoroughly 
cleaned daily. 

5. The licensee 
vessel used in the 
licensed - article(s) to be. ‘used with 
boiling water by thoroughly cleaning 
them before and after use. 

6 The licensee shall mot use 
any water for drinking, washing ard 
cleaning of vessels except water 
drawn from the municipal main or from 
a source which is. previously approved 
by the Health Officer concerned or the 
Local Authority. 

7. -Any counters .or:. tables used for 
keeping vessels for the manufacture, 
sale, storage or. distribution shail’ be 
covered with zink sheets or other. suit- 
able impervious material, so as to be 
easily washed and cleaned, 

8. and 9. nce “45 

10. The licensee shall not, at any 
time, knowingly mix with other milz, 
or sell or use for human food the milz, 
of any cow or buffalo, which is sui 
fering from tuberculosis, render pest, 
foot or mouth disease or from any 
disease of the udder. 

‘11. The licensee’ shall ` clearly indi- 
cate on every can or container of milk 
as to whether it contains milk of cow, 
buffalo or goat or skim milk. 

12. The licensee shall not at any 
time (a) mix- milk of cow'with that of 
buffalo or goat and vice versa or (b) 
sell, store, distribute or exhibit for sale, 
such mixed milk. 


13. The licensee’ shall not. keep or 
permit to be kept outside the said pre- 
mises’ or on the public road or street 
any vessels- used for containing the 
licensed article(s). . tee ee 


' 7. The contention :of Mr.. Manohar is 
that even. a.cursory look-at«the bye- 
laws and the terms of license under the 
’ Corporation Act would 
similar provision has been made under 
the rules and .in the conditions of 
licence under the Food Act and’ hence 
the provisions of the Corporation Act 
and the bye-laws : thereunder, which 
correspond tothe provisions of- the 
Food Act- and its Rules would- stand. re- 
pealed as provided by S. 25 (1) of the 
Food Act, His. submission is that the 
similarity of the purposes of the two 
enactments viz. the .Corporation Act and 
the Food Act may be gathered. by re- 
‘ference to the above Rules and . the 
terms. of licence. - Bee ets 


„shall cause every 
distribution of the 
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8. We are not able to accept this 
contention of Mr. Manohar inasmuch as 
the Rules and the terms of licence would 
simply be the means by which the main 
provisions and the objects of the Act 
are implemented. We have to look to the 
substantive provisions of the two en- 
actments in order to see as to whether 
any provision of the Corporation Act is)’ 
law ‘corresponding to’ the Food Act and 
then to decide as.to „whether the ap- 
plicability of Section 25 (1): cames into 
play. Section 237 of the Carporation 
Act contemplates prohibition of manu- 
facture, sale and preparation of an arti- 
cle of food in a place or premises not 
licensed by the Corporation. The bye- 
laws framed by the Corporation are 
meant to achieve this object. Obviously 
the emphasis of S. .237 and the bye-laws 
made thereunder % on the place where 
the manufacture, preparation or sale .of 
an article of food takes place. The pur- 
pose and. object of these provisions is to 
secure public health and maintain sani- 
tation. This can very well be seen by 
taking an illustration. Let us assume 
that wholesome and unadulterated food 
is manufactured or-prepared or sold in 
the premises which do not observe and 
maintain the hygienic and sanitary con- 
ditions. contemplated by the terms of 
the licence and by the Corporation bye- 
laws.. Bye-law No.-5.of the Corporation 
Act provides that a person commit- 
ting breach of the bye-laws shall be 
punishable with fine which may extend 
to Rs. 25/-. and if the breach is continu- 
ed one, with a further fine of Rs. 5/- 
every day, There.cannot be any doubt 
that such a person, though dealing with. 
wholesome and unadulterated food. 
would: suffer this penal consequence. 
However, it would not be positively and 
definitely stated that.a licensee under 
the Corporation Act .can be punished 
for breach of the said bye-laws and the 
licence conditions if he sells linseed oil 
mixed with ground-nut oil (which is an 
adulterated article under the Food Act) 
but if he observes the conditions of, 
sanitation., and. hygiene of the premises, 
as contemplated by the’ licence condi- 
tions: Thus, it appears to us clear. that 
the main purpose of the provisions of 
the Corporation Act and its bye-laws' 
is maintenance of sanitation and secur- 
ing hygiene. 


_ 9. The position, however, appears to 
be different. when we go: to the provi- 
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sions .of the -Food Act. Obviously the 
main and primary object. of that Act is 
the prevention of adulteration of food. 


The preamble states. that it-is an Act to’ 


make provision for the. prevention of 
` food adulteration, Mr. Vaidya for the 
respondent .No. 1 also drew our atten- 


tion to the following portion of the- 


‘Aims and Objects’ of the Act:— 
“Laws exist in a number of States in 
India for the prevention of adulteration 
`~ of food’ stuffs, but they lack uniformity, 
having been passed at different times 
without mutual - consultation between 
` states.. “The Bill will replace ‘local 
‘adulteration laws where they exist and 
‘also apply to those States where there 
is no’ local laws on that subject. ......... 
‘The offence under the Act is now a 
cognizable ‘offence and a great many 
sections have been “brought in after 
consultation with all ‘States’ and after 
close scrutiny of all existing measures 
in the States in order: to see that -it be- 
comes easier for the State Government 
to deal with companies or individuals 
who go in for terrible crime of adulte- 
rating food because it is a crime against 
_humanity to adulterate food. This Act 
will go a long way - towards checking 
the evil or at any rate giving the State 
Government 
` Though legislation alone cannot get rid 
.of dishonesty, deterrent punishment 
does have some effect.” > oa 


“10. It is true that the preamble and 
the aims and objects cannot be used for 
interpreting the statute. However in the 
present case, we are not much concern- 
ed’ with interpretation of the statute as 
such, We have only to see as to whe- 
ther relevant provisions of the Corpo- 
ration Act and ‘the bye-laws constitute 
: la law corresponding to the Food Act 
` jso that such corresponding law should 
|stand repealed, as _ contemplated ed 
S. 25. We feel that the preamble 
_fwell as the aims and objects: of the Act 
can be used for this limited purpose of 
ascertaining the conditions prevailing at 
the ‘time of legislation and for finding 
out the purpose of the enactment by 

furnishing valuable historical ‘material. 

It has been so held by the Division 
Bench of this Court in  Baboolal v. 
Director of Municipal Administration, 

(AIR 1974 Bom 219). i 


11. Thus, the preamble and the aims 
and objects of the Food -Act would give 


means to check the evil. ` 
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an indication that, that legislation is 
meant to prevent the adulteration. of 
food. The position would not be differ- 
ent: even if we leave out of considera- 
tion the preamble as well as the aims 
and objects, The entire scheme of the 
Act would give an idea about the pur~ 
pose of the Act as also the exact im- 
plications of that enactment. We have 
already referred to a part of the- defi- 
nition of the term ‘adulterated.’ That 
term enumerates about 13 categories of 
the food, which. are. treated as adult- 
erated. S. 5 prohibits import of adult- 
erated. or misbranded food. The provi- 
sions of Ss. 8 to 13 deal with taking 
of food samples. and. their analysis for 
the purposes of finding out as-to whe- 
ther those samples were 


Penalties are -provided by S. 16. All 
these provisions, therefore, indicate that 
the Food Act mainly deals with .the 


prevention of food adulteration, while 
as discussed . above, the provisions of 
the Corporation ‘Act and the bye-laws 
are im connection. with sanitation -and 
hygiene of the premises. It would not, 
therefore, be -possible to accept the con- 
tention of Mr. Manohar that the con- 
cerned provisions of the Corporation 

Act are the provisions corresponding to ` 
that of the Food Act. This result fol- 
lows by comparison of the provisions of 
thetwo enactments without going to the 
rules, bye-laws of the licence condi- 
tions. ; ; 


12. The same would be the position 
even if the matter is considered after 
keeping in mind the various rules and 
the licence conditions under the two 
respective enactments, It is true that 
soMe of the rules and licence- conditions 
are analogous to each ` other but that 
would not make the’ provisions so simi~ 
lar as to treat the- provisions of the 
Corporation Act correspond to the prò- 
visions of the Food Act. It cannot be for- 
“gotten thatsome of the rules and licence. 
conditions under both ‘the enactments 
though similar in nature would be 
necessary for achieving two different 
objects of the said Food Act. For ex- 
ample, to secure good hygienic and 
sanitary conditions, it -would be neces- 
sary that premises, utensils used there- © 
in as also the persons who work there- 
in are free from any sanitary defects, 
or disease. The same -would also be 
necessary to prevent adulteration of 


~ food, if one considers a.- very wide K: 


adulterated.. 
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finition of 
abovementioned cls. 
Food Act, Reproducing the said clauses 
again for the sake of convenience, they 
are :— 

“An article of food shall be deemed 
to be adulterated— 

(e) if the article had been romid 
packed or kept under insanitary ` condi- 
tions, whereby it has become contami- 
nated or ‘injurious. 

(f) if the article consists wholly orin 
part of any filthy, putrid, rotten, de- 
composed or diseased animal or vege- 
table substance or is insect-infested or 
is otherwise unfit- for human consump- 
tion.” 


‘Adulterated food’ under 


13. The conditions pertaining tp 
hygiene and ‘sanitation in . the licence 
under the Food Act are, therefore, 


meant to achieve the object of the pr2- 
vention of adulteration of the. above 
type. We are not, therefore, inclined to 
hold that the provisions of the Corp» 
ration Act and the bye-laws made there~ 
under are corresponding to the provi- 
sions of the Food Act so as to invite 
the application of S. 25. < ~ 


. 14 Mr. Manohar . relied upon the 
two decisions of the Calcutta High Court 
in this connection. The first decision ‘s 
reported in Model Electric Oil Mis 
v. Corpn. of Calcutta (AIR 1960 Cal 
388). In that case, the question was as 
to whether the provisions of S. 442 of 
the Calcutta Municipal Act contained a 
provision corresponding to that of tke 
-Prevention of Food Adulteration Act. 
S. 442 (1) reads as under:— 


“No ‘person shall, without or other- 
‘wise than in conformity with the terms 
of a licence granted by the Commis- 
sioner in this behalf, keep any eatirg 
‘house, téa’ shop, hotel, boarding housa, 
bakery, aerated water factory, ice fac- 
tory or other place where food is scid 
or prepared for sale.” 
` The accused (who was the petitioner in 
that case) did not obtain any such 
licence for the manufacture of mustard 
oil. He- was prosecuted, His defence was 
that he had already obtained licence 
_under the Prevention of Food Adultera- 
tion Act and as such there was to 
necessity to obtain second licence uncer 
_the Corporation Act. The Caleutta High 
Court held that the licensing of ` the 
_manufacture or. sale of mustard oil in 


relation to particular- premises is fully - 


(e) and (f) of the. 


_on public streets 
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covered by the provisions of the Food. 
Act and.as such, S. 442 must be deemed 
to be corresponding law and it would 
stand repealed under S. 25. This case, 
no doubt, to a certain extent, supports 
the contention of Mr. Manohar, How- 
ever, we are not able to agree with the 
proposition. laid down therein. Accord- 
ing to us, the law covered by S. 237 of 
the Corporation Act and the bye-laws 
thereunder have different connotation 
than the law under the Food Act and, 
as such, the Corporation. Act would not 
be a corresvonding State law within 
the meaning of S. 25. The abovemen- 
tioned view of the Calcutta High Court 
needs consideration along with another 
decision. of the said High Court in M/s. 
Sen Mahasay. v. Corpn. of Calcutta 
(AIR 1966 Cal 203). The same provi- 
sions of S. 442 of -the Calcutta Munici- 
pal .Act and.of the Food Act were be- 
fore the High Court for interpretation. 
It was a case where the accused person 
had kept an eating-house without licence 


under S. 442. On being prosecuted. his 


contention was that no such licence was 
necessary as he possessed a licence un- 
der the Food Act. The High Court re- 
jected this contention and it: was held 
that an eating-house cannot be run 
without the licence under S. 442, though 
the accused had taken licence under 
R. 50 of the Food Act. Apart from that, 
on a plain reading of the provisions of 
the Corporation Act and the Food Act, 
we are satisfied that the Corporation 
Act cannot be said to be a law corres- 
ponding to the Food Act as contempla- 


‘ted by S. 25. Hence, it will not be pos- 


sible for the petitioners to allege that 
they are not bound to obtain a licence 
under the Corporation Act. 


15. The. above position becomes 
more clear if the decision of the Sup- 
teme: Court in Pyare Lal v. New Delhi 
Municipal Committee (AIR 1968 SC 133) 
is considered. There the Delhi Munici- 
pality had initially granted permission 
to the petitioner to sell potato chops 
on public streets. The -petitioner had ob- 
tained licence under the Food Act. The 
Municipality later on found that such 
type of permission of selling eatables 
should be stopped. 
The grant and withdrawal of permis- 
sion was provided for under S. 173 of 
the Punjab Municipal Act. In effect it 
States that the committee may grant a 
permission. and may umder its discre- 
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tion withdraw it. The Municipality 
withdrew that permission. The case of 
the petitioner was that the said provi- 
sions of S. 173 stood repealed on ac- 
count of S. 25 (1) of the Food Act. 
The Supreme Court negatived this con- 
tention on the grcund that provisions 
of 5. 173 of the Punjab Municipal Act 
were principally for the purposes 
of sanitation arid hygiene, while the 
Food Act deals with the prevention of 
food adulteration. We would like to re- 
produce the following . observations at 
p. 137 of the judgment :-— 


“The object of S. 23 (1) and the dif- 
ferent sub-rules under R. 50 was en- 
tirely different from that behind S. 173 
(1) of the Punjab Municipal Act. The 
object of the Food Adulteration Act, 
as its preamble shows, was to make 
provision for the prevention of adult- 
eration of food and adulteration in this 
connection had a special significance 
under S. 2 of the Act. The object of 
this Act was to ensure that food which 
the public could buy was inter alia pre- 
pared, packed and stored under sanitary 
conditions so as not to be injurious to 
the health of thé people consuming it. 
The rules framed thereunder would 
only over-riGe rules or bye-laws, if any, 
made by municipality if they covered 
the same field. Under S. 173 (1) of the 
Punjab Municipal Act it is open to a 
municipal committee to take steps to 
prevent sale of any cooked food how- 
ever pure if the sale thereof on pub- 
lic streets would offer obstruction to 
passersby or create: insanitary condi- 
tions becausa waste ‘matter was bound 
to be thrown on the street and washing 
up of articles used in the trade intro- 
duce unhygienic condition in the neigh- 
bourhood and create nuisance. ...... " 


16. It was next urged by Mr. Mano- 
har that at any rate, the -provisions of 
the Corporation Act should be treated 
as impliedly repealed on.account of ap- 
plicability of the Food Act. He drew 
our attention: to the Supreme Court 
decision in Municipal Corporation - of 
Delhi v. Shiv Shanker (AIR 1971 SC 
815). The said- decision enunciates the 
principle that when two Acts are in- 
consistent or repugnant, the latter will 
be read:as having impliedly repealed 
the earlier. This. can be seen from the 
observations in para 5-of the judgment. 
However, in the present case, although 
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on the reading of S. 25 (1) of the Food 
Act, the said question does not fall for 
our consideration, in any event We are 
not able to find any inconsistent or re- 
pugnant provisions in the said two Acts. 
It is true that there are certain similar 
provisions, particularly with respect to 
the licence conditions, but the overlap- 
ping of some of those conditions would 
not make the two enactments repug- 
nant or inconsistent with each other. 
17. In this view of the matter, the 
petition fails. The rule is, therefore, 
discharged with costs. The interim stay, 
granted, if any. stands vacated. 
Rule discharged, 
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MEHTA, J. 

Balkrishna Karkera, Petitioner; Ve- 
K. J. Mishra and another, Respon- 
dents. E 

Criminal Revn. Appln. No. 153 of 
1978, D/- 15-11-1978. ; 

(A) Bombay Municipal Corporation 


Act (3 of 1888), S. 394 (1) (e) (i) — Ex- 
pression “keeping of an eating house or 
a catering establishment” in Schedule 
M — Meaning of. i 

Although the expression "eating 
house” has been defined under the Act, 
the expression “catering establishment” 
has- not been ‘defined. “Catering esta- 
blishment” - is an expression which is 
wider in its connotation than the ex- 
pression “eating house” and whether a 
staff canteen was open to the public or 
restricted only to a section of the pub- 
lic, it would ‘still fall within the defini- 
tion of a “catering establishment.” 


(Para 8) 
(B) Factories Act (63 of 1948), S. 46 
read with. Rule 85 (2).— Subsidised 


staff canteen conducted by a contractor 
— He must obtain a licence as requir- 
ed by S. 394 (1) (e) (i) of Bombay 
Municipal Corporation Act. (Bombay 
Municipal Corporation Act (1888), Sec- 
tion 394 (1) (e) (i).) 

It is true that so far as the employer 
is concerned where the staff canteen 
has to be. provided in - pursuance of 
Section 46 of the Factories Act it must 
be-run on a no-profit basis as prescrib- 


ed by sub-rule (2) of Rule ‘85. But a 
contractor who conducts the canteen 
DW/DWw/C286/79/RSK ` 
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not out.of any philanthropic considera- 
tions but for profit carries on a trade of 
keeping a catering establishment with- 
in meaning of Schedule M referred tc 
fn S. 394 (1) (e) (i) of Bombay Munici- 
pal Corporation Act and must there- 
fore, obtain a licence for the same. 
: (Para 10} 
Further so far as the provisions oj 
the Bombay Municipal Corporation Act 
were concerned, they are enacted ac- 
cording to the Statement of Objecte 


and Reasons of that Act for the pur- 


pose of seeing that certain trades are 
not carried out in a dangerous manner 
or are likely to create a nuisance or to 
endanger life. It, therefore, 
stated that the provisions of the two 
Acts overlap each other. Assuming, 
however, that the purpose of the twe 
Acts was similar, even then there could 
be no reason why an obligation casi 
upon a party to obtain a licence under 
the provisions of one of such Acts 
should not be complied with. 


(Para 11) 
‘Anno: AIR Manual, (3rd Edn.) 
Factories Act, S. a6. N. 1. 
Cases Referred : Chronological Paras 
(1973) Criminal Appeal No. 593 of 
1972 D/- 21-11-1973 (Bom) 3 
AIR 1965 Bom 13 6, 3 
B. N. Shrikrishna, for Petitioner; 


S. S. Parkar, Public Prosecutor for thə 
State. 

ORDER :— The petitioner has filed 
the present Revision Petition chal 
lenging his conviction by the learn 
ed Metropolitan Magistrate, 29th Couri, 
Dadar, Bombay, under S. 394 (1) (e) €) 
read with Section 471 of the Bombay 
Municipal Corporation Act as also tba 
sentence of fine of Rs, 200/-, in defau't 
to suffer simple imprisonment for WD 
days imposed on him. 

2. The brief facts leading. to the 
prosecution of the Petitioner, who wes 
original Accused No. 2 before the Trial 
Court, are the following:— 

Accused No. 1 was the Personnel 
Officer of Messrs. Indian Tools Mant- 
facturers Limited which has its factory 
at Sion (hereinafter referreed to as the 
Company), Accused No, 2 was a caterer 
running a canteen. By an Agreemert 
dated 16th March 1974, Accused No. 2 
agreed to operate a canfeen in the fac- 
tory premises of the said Company <? 
Sion on the terms and conditions cor- 
tained therein, . . 


cannot be. 
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3. On 2-12-1976 at about 12.45 p. m. 
Padinalthu Abraham (P. W. 1), an In- 
spector in the employ of the Bombay 
Municipal Corporation, visited the fac- 
tory premises: of the said Company. 
Abraham enquired with Accused Nos. 1 
and 2 whether they had obtained a 
licence under Section 394 (1) (e) of the 
B. M. C. Act, whereupon he was in- 
formed that no such licence or permit 
had been obtained either by Accused 
No. I or by Accused No, 2. Abraham 
then reported this matter to his supe- 
rior. Abraham also put up an Offence 
Sheet and obtained sanction to prose- 
eute the two Accused, 


At the Trial with the consent of par- 
ties, the Agreement as between the said 
Company and Accused No, 2, D/- 16-3- 
1974 had been tendered and marked 
Ex. tE”, 


4. The learned Magistrate was Sen 
ed to come to one conclusion that it 
was obligatory upon: Accused No. 2 to 
obtain a licence under S. 394 (1) (e) of 
the Bombay Municipal Corporation Act. 
The leamed Magistrate came to the 
conclusion that Accused No. 1, being 
the Personnel Officer, was only anem- 
ployee of the said Company and, there- 
fore, he was under no obligation to 
obtain any licence under the Bombay 
Municipal Corporation Act. The learn- 
ed Magistrate was pleased to acquit 
Accused No. 1 of the offence charged. 
The learned Magistrate convicted Ac- 
cused No. 2 under Section 394 1) (e) (i) 
read with Section 471 of the Bombay 
Municipal Corporation Act and sentenc- 
ed him as stated hereinabove. 


5. There is no dispute as between 
the parties with regard to the facts 
mentioned above. Mr. Shrikrishna, the 
learned Advocate appearing cn behalf 
of the Petitioner, Accused No. 2, sub- 
mitted three points for my considera- 
tion. Mr. Shrikrishna, firstly, contend- 
ed that Accused No. 2 did not carry on 
the business of an ‘eating house’ inas- 
much as the staff canteen run by Ac- 
cused No. 2 on behalf of the said Com- 
pany was not open to the public. The 
entry to the staff canteen was restricted 
only to the employees of the said Com- 
pany. That being the case, according to 
Mr. Shrikrishna, the staff canteen 
could not te termed either as an ‘eat- 
ing house’ or as a See establish- 
ment’. ; 
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6. Mr. Shrikrishna relied upon a 
ruling of our High Court in the case of 
Hotel Mazdoor Sabha v, N. J. Alvares, 
reported in AIR 1955 Bom 13 wherein 
K. K. Desai, J. sitting singly was pleas- 
ed to observe (at p. 15):— 


“The carrying on of the business of 
supply of meals or refreshments is the 
first essential of the premises being 
trestaurant or eating house under sub- 
sec. (25) of S. 2. Staff canteens where 
an employer makes arrangements for 
supply of meals or refreshments with- 
out intending to carry on business 
thereof cannot be held to be ‘restaurant 
or eating house’ within the meaning of 
the Act. Wherever an employer makes 
merely arrangements for supply of 
meals or refreshments to its employees 
and does not carry on wholly or princi- 
pally the business of supply of meals 
or refreshments, the premises would 
not be ‘restaurant or eating house’ with- 
fn the meaning of the Act. The provi- 
sions of the Act would not be appli- 
cable to such establishments.” 

7. In order to appreciate this sub- 
mission as also the other submissions 
made by Mr. Shrikrishna, it will be 
relevant at this stage to set out cer- 
tain provisions of the Bombay Munici- 
pal Corporation Act. S. 394 (1) (e) ü) 
provides as follows:— . 

“Section 394 (1): Except under and in 
accordance with the terms and condi- 
tions of the licence granted by the 
Commr., no person shall — (e) carry 
on, or allow or suffer to be carried on, 
in or upon by any premises, (i)- any of 
the trades specified in Part IV of Sche- 
dule M, or any process or operation 
connected with any such trade; 

The material provision of Part IV of 
Schedule M referred to in Section 394 


- runs as follows:— 


“Trades or processes or operations 
connected with trades which shall not 
be carried on or allowed to be carried 
on in or upon any premises without a 
licence: — 

XXKX XXEX XXXX 

Keening of an eating house 
catering establishment.” 

Section 3 (ff) of the Bombay Municipal 
Corporation Act defines “eating house” 
as follows:— 

*‘eating-house’ means any premises 
to which the public are admitted and 
where any kind of food is prepared or 
supplied for consumption on the pre- 


or a 
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mises for the profit or gain of any per- 
son owning or having an imterest in or 
managing such premises;” 


8 Now it is pertinent to note that 
although the expression “eating house” 
has been defined under the Bombay 
Municipal Corporation Act, the expres- 
sion “catering establishment” has not 
been defined. It is true that the staff 
canteen run by Accused No. 2 was not 
open to the members of the public at 
large and the admission was restricted 
solely to the employees of the said 
Company. To that extent Mr. Shri- 
krishna would be justified in his sub- 
mission that the staff canteen could not 
be termed as an “eating house.” How- 
ever, what is significant is the fact that 
Accused No. 2 has not been charged 
with carrying on an “eating house” but 
he has teen charged for carrying on a 
catering establishment. “Catering esta- 
blishment” is an expression which is 
wider in its connotation than the ex- 
pression “eating house” and whether a 
staff canteen was open to the public or 
restricted only to a section of the pub- 
lic, it would still fall within the defini- 
tion of a “catering establishment”, A 
similar argument was urged in an un- 


reported case of the Bombay High 
Court in Criminal Appeal No. 593 of 
1972 (By State) wherein Tulzapurkar. 


J. was pleased to observe in his Judg- 
ment dated 21st November 1973:— 


“In this view of the matter, it is clear 
to me that the expression ' a catering 
establishment’ will have -to be under- 
stood in its normal dictionary meaning. 
The word ‘cater’ as a verb. means, ac- 
cording to the Oxford Dictionary, “To 
act as caterer, or puryeyor of pro- 
visions; to provide a supply of 
It also means “Tio occupy one- 
self im procuring or providing (requi- 
sites, things desired, etc.) and ‘cater’ is 
understood to mean “Purvey food and 
other requisites.” A catering establish- 
ment would, therefore, be an establish- 
ment where purveying of food and 
other requisites takes place. It is. there- 
fore, not necessary, according to the 
dictionary meaning of the expression. 
that the members of the public should 
have an access to such am establish- 
ment before it could become ‘a catering 
establishment’ within the’ meaning of 
the relevant entry in Part IV of 
Schedule M. It cannot be disputed that. 
in the canteen in question articles of 
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food and other requisites are being 
purveyed to the students and the mem- 
bers of the Institute and, therefore, the 
canteen in question: clearly falls within 
the expression ‘a catering establish- 
ment’ occurring in the relevant entry in 
Part IV of Schedule.” 

9. The ruling in the case of Hotel 
Mazdoor Sabha v. N. J. Alvares, (AIR 
1965 Bom. 13) cited by Mr. Shrikrishna 
dealt with the question which aros2 
under the Bombay Shops and Establish- 


ments Act and was concerned with tha ` 


expression “eating house.” As I have 
pointed out, the Accused in this case 
were charged for carrying on 
a Catering establishment and, 
therefore, the ruling cited by Mz 
Shrikrishna would not be relevant for 
the purpose of the issue before me, 


10. Mr. Shrikrishna next submitted 
that under the provisions of Section 46 
of the Factories Act, it was obligatory 
upon the employer of a factory whica 
employed more than 250 workers to 


provide a canteen or canteens for the 
use of the workers. Mr. Shrikrishma 
submitted that such a canteen had to 


be conducted in accordance with the 
provisions of Rules 79 to 85 of the 
Factories Rules 1963. According to Mz. 
Shrikrishna a statutory duty had been 
cast upon the employer of a factory to 
run a .canteen and further wund=r 
Rule 85 (2) of the Factories Rules, 
canteens had to be run on a no-proft 
basis. That being the case, Mr. Shr- 
krishna urged, it could not be stated 
that Accused No. 2 was carrying on the 
trade of a catering establishment. Now 
it is true that Section 46 of the Factc- 
ties Act, 1948 casts an obligation upon 
the employer of a factory wherein 
more than 250 workers are employed to 
provide a canteen, or canteens for tte 
use of the workers, Section 46 (1) cf 
the Factories Act provides as follows:— 
“Section 46. — Canteens — (1) The 
State Government may make rules re- 
quiring that in amy specified factory 
wherein more than two hundred and 
fifty workers are ordinarily employed, 
a canteen or canteens shall be provi¢~ 
ed and maintained by the occupier fer 
the use of the workers.” . 
Rule 85. sub-rule (2) provides:— 


' “Food, drink and other items served 
in the canteen shall be sold on nor- 


profit basis and in computing the char-. 
ges to be made for such food, drink cr. also the Rules made 


Balkrishna v. K. J. Mistra (Mehta J.) 
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other items, the following items shall 
not be taken into- consideration, 
uamely:— 


(The rest of the sub-rule is not re- 
levant for the purpose of this discus- 
sion) . i 
The argument urged by Mr. Shri- 
krishna that since the staff canteen 
conducted on a no-profit basis, it 
could not be termed as a catering esta- 
blishment, cannot be accepted. Now it is 
true that so far as the employer is con- 
cerned, the staff canteen has to be run 
on a no-profit basis. However, the same 
could not be stated so far as Accused 
No. 2 was concemed. Accused No. 2 
conducted the staff canteen of the said 
Company for the purpose of making a 
profit. It could not be said, and indeed 
it has, not been urged by Mr. Shri- 
krishna, that Accused No. 2 was 
motivated by considerations of philan- 
thropy or charity. Imdeed the Agree- 
ment dated 16th March 1974 as between 
Accused No. 2 and the said Compan 
provides for the payment of Rs. 4650/- 
per month by the said Company to Ac- 
cused No. 2 plus 10% of the value of 
the coupons sold during the month. It 
therefore, cannot be stated that Ac- 
cused No. 2 conducted the staff canteen 
on a no-profit basis and he was not 
carrying .a.trade and . therefore, Mr. 
Shrikrishna’s argument must - -be rejec- 
ted. 


u. Finally, Mr. Shrikrishna sub- 
mitted that the provisions of S. 394 of 
the Bombay Municipal Corporation Act 
were repetitive of the provisions of the 
Factories Act. Mr, Shrikrishna urged 
that the provisions of the Factories Act _ 
as also the Rules sufficiently protected 
the canteens being runina hygienic and 
on an economical basis safeguarding the 
welfare of the workers. Mr. Shrikrishna 
stated that the provisions of the Bom- 
bay Municipal Corporation Act so far as 
they relate to eating houses and cater- 
ing establishments also provided for 
eating houses and catering establish- 
ments being run hygienically and effi- 
ciently. He, therefore, submitted that if 
the same purpose was served by both 
the Statutes, then it was unnecessary 
to compel ‘Accused No. 2 to obtain a 
licence under the Bombay Municipal 
Corporation Act. It may be pointed 
out that so far asthe Factories Act was 
concerned, the provisions therein as 
thereunder ‘were 
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meant for the protection of the workers 
and with a view to benefit them. So far 
as the provisions of the Bombay Muni-~ 
cipal Corporation Act were concerned, 
they are enacted according to the State 
ment of Objects and Reasons of that 
Act for the purpose of seeing that cere 
tain trades are not carried out in a 
dangerous manner or are likely to 
create a nuisance or to endanger life, 
Tt, therefore, cannot be stated that the 
provisions of the two Acts overlap each 
other. Assuming, however, that the 
purpose of the two Acts was similar, 
even then there could be no reasow 
why an obligation cast upon a party to 
obtain a licence under the provisions of 
one of such Acts should not be compli- 
ed with. I, therefore, see no substance 
in this argument of Mr. Shrikrishna. 
12. I am of the view that the learn- 
ed Magistrate was justified in convict- 
ing Accused No. 2 under S. 394 (1) (e) 
(i) read with Section 471 of the Bom- 
bay Municipal Corporation Act and in 
sentencing Accused No. 2 to the mini- 
mum penalty thereunder. The Petition 
‘is, therefore, dismissed and the Rule 
discharged. 
Petition dismissed. 


e 
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S. K. DESAI, J. 
Mohanshet Puruskottam Gujar, Peti- 
tioner v. Mrs. Jayashri Vasantrac 
Mahagaonkar, Respondent, 


Special Civil Appln, No. 2258 of 1973, 
D/- 18-9-1978.* 

Evidence Act (1 of 1872), S. 85 — 
Authentication of power of attorney — 
Authentication must be clear, specific 
and decisive -— Thumb impression on 
power of attorney — Magistrate using 
rubber stamp and putting signature on 
basis of identification made by Advo- 
cate — Presumption as to authentica- 
tion under Section 85 should not be 
drawn, (Powers of Attorney Act (7 of 
1882), S. 1). 


It is now well settled that authentica- 
tion is more than mere exécution be- 
fore one of the persons designated in 
S. 85. AIR 1950 All 524; and AIR 1972 
All 219 Ref. (Para 8) 


Te set aside order of 4th Extra 
Asstt. J., Pune, D/- 27-2-1973. 


Dw/DW/C287/79/AGJ/RSK 





Mohanshet. v. Jayashri 


(S. K. Desai J.) A.-I-R: 


Section 85 contains a presumption, a 
presumption which may operate in 
favour of the party relying on a docu- 
ment and to the prejudice of the party 
alleging that the document is not a 
genuine one. For the purpose of such’ 
presumption to operate the authentica- 
tion must be clear, specific, more deci- 
sive. If there is the slightest doubt, 
then the Court must be loath to rely 
on the presumption contained in S. 85 
and must be equally loth in applying 
such presumption in favour of the 
party relying on the document, 

f (Para 9) 

Where in a case thè Magistrate uses 
rubber stamp to authenticate a thumb 
impression on a power of attorney and 
as far as the identity of the executant 
is concerned puts his signature on the 
basis of identification made by an advo- 
cate, the presumption under Section 85 
for exhibiting the power of attorney 
held should not have been drawn. AIR 
1971 SC 761 Distinguished. (Para 10) 


Anno: AIR Manual (3rd Edn.) Evi- 
dence Act. S. 85, N. 1; AIR Manual 
(3rd Edn.), Powers of Attorney Act, 
S. 1, N. 1. 

Cases Referred : Chronological Paras 
AIR 1972 All 219 9 
AIR 1971 SC 761 8 
ATR 1950 All 524 : 1950 All LJ 466 8 


D. S, Marathe, for Petitioner; S. D. 
Kulkarni, for A. V. Sawant, for Re~ 
spondent. 


ORDER:— The petitioner before me 
is the tenant in a house situate at 
Shukrawar Peth, Pune 2; the number 
of the house is 836. The tenant was oc- 
cupying one room therein at a small 
rent. The said house belonged prior to 
21st December 1966 to one Baburao 
Gokule, It is the respondent’s case that 
by a deed of a sale dated 21st Decem- 
ber 1966 executed on behalf of Gokule 
by his constituted attorney, one Yadav 
Krishnaji Konde, the said house was 
sold by Gokule to the respondent. The. 
sale-deed is duly registered. This Konde 
purported to act on behalf of Gokule 
under a power of attorney dated 14th 
March 1966. The sale deed was Exhibit 
90 and the power of attorney was Ex- 
hibit 89 in the trial Court. It appears 
that thereafter the new owner institut- 
ed several proceedings against’ the 
tenants in the said house. Ultimately 
after exchange of notice a number of 
suits were filed. In all these suits the 
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allegation was 
defaulters inasmuch as they failed to 
pay the rent to the new owner. The 
tenants had .contended that the rert 
claimed was not payable to the respon 
dent landlady, and this was based on a 
letter addressed by Gokule actually 
contending that he remains to be tke 
owner and that the sale-deed had been 
procured by the respondent by practis- 
fng fraud. The tenants also raised dis- 
putes regarding their ‘rents. Ultimately 
at the trial the respondent succeeded 
against some of the tenants including 
the petitioner before me but failed in 
respect of other tenants. In the case cf 
the petitioner it was held that the re- 
spondent was the owner and entitled 
to the rent and: that the dispute as to 
standard rent raised in the written 
statement was not available to the peti- 
tioner. Ultimately, therefore a decre 
for eviction was passed against him, 
there was also a decree for certain 
amount being the arrears of rent. It 
may be mentioned that all the seve- 
ral suits against the various tenar-s 
were tried together, evidence was re- 
corded in only one of them and there 
was a common judgment by the II 
Additional Judge. of the Court of Small 


Causes, Pune, dated 15th December 
1971, dealing with as many as seven 
suits. From this judgment various 


appeals were preferred and three such 
‘appeals and one civil revision applica- 
tion were disposed of by. the learned 
IV Extra Assistant Judge. Pune, by his 
common judgment dated 27th Febra- 
ary 1973. The petitioner’s _ appeal 
against the decree for eviction was dis- 
missed by the learned Extra Assistant 
TRES ; 


2. Now; going through the TE” 
`I have found that considerable injustice 
has been done to this ` pétitioner ty 
‘reason of his trial being joined along 
with other tenants whosé cases were not 
identical and the matter had proceeded 
‘in a haphazard manner. It is true that 
as far as the respondent’s title was com- 
cerned, there was a common issue ard 
an agreement could have been reached 
as regards joint disposal of that issue. 
Thereafter, however, as for as the cas 
of each tenant was concerned, it would 
surely differ, and the way in which it 
has been disposed of by the learned 
Judge of the Court of Small, Causes. is 


not te be commended. 


Mohanshet v. Jayashri (S. K~ 
that the. tenants were ' 
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3. It appears to.me, however, that it 
is unnecessary to go further into this 
aspect of the matterinasmuch as inthe 
view that. I have taken, which I will 
presently indicate, the respondent had 
failed to prove (at least for the purpose 
of this suit) her title to the suit house. 
If that be.so, then it is clear that he 
was not entitled to the decree which 
she obtained against the petitioner, and 
which decree will be required to be 
quashed in this special civil application. 


4. Now, it appears from the pro- 
ceedings before the trial Court that the 
trial Court held the title of the respon- 
dent. proved on the basis of the power 
of -attommey executed by Gokule in 
favour of Konde, which bears the en- 
dorsement of the Taluka Magistrate, 
Pune, together with the registered sale- 
deed. As far as the proof of the power 
of attorney is concerned, the same was 
marked as an exhibit by the Court: on 
the basis of the provision contained in 
Section 85 of the Indian Evidance Act. 
Neither the previous owner Gokule nor 
his attorney Konde was examined, and 
it may be mentioned that the tenants 
were faced with an additional difficulty 
at the trial, which was that Gokule in 
fact, who had disputed the title of the 
respondent and addressed a letter to 
that effect to the tenants, was dead by 
the time of the trial. It was Gokule’s 
contention in the said letter that the 
sale-deed ‘was’ the result of a fraud 
practised: cn him, which obviously the 
tenants “would be unable to prove or 
substantiate in the . absence of Gokule. 
As the parties to the said fraud would 
be the said Konde and: the landlady’s 
husband it became impossible for the 
tenants to substantiate the allegation . of 
fraud. 


5. Now, Section -85 of the ETTE 
Act contains a presumption as to 
powers of attorney and the presump- 
tion is couched n -the following 
language: a : 

“85. Presumption as to powers of 


attorney: The Court. shall presume that 
every document purporting to be a 
power of.attorney, and to have been 
executed., before. and authenticated by, 
a notary public or any Court, Judge, 
Magistrate, Indian Consul or Vice-Con- 
sul, or representative of the Central 
Government was so executed and 
authenticated.” l 
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For this presumption to apply it is 
clear then that the power of attorney 
is required to be executed before and 
authenticated by one of the persons 
mentioned in Section 85; and we are 
_ concerned in this case with the en- 

dorsement made by the Taluka Magis- 
trate, Pune. - 


6. Now, turning to the power of 
attorney (Exhibit 89), we find in the 
first place that the same purports to 
bear the thumb impression and is not 
signed by the executant Baburao Bal- 
want Gokule; it, however, bears the 
usual endorsement. which is in the 
following words: : 


“Səlemaly affirmed and signed- be- 
fore me by Shri Baburao Balwant who 
is identified by Shri N.. K. Navgire, 
Advocate. whom I personally know. 

` Sd/- xxxxxxxx 
Taluka Magistrate, 
Poona City.” 
Poona: 
14/3/66. 


7. Two comments may be made as 
far as this endorsement by the Magis- 
trate is concerned. It is clear that the 
use of the rubber stamp is inappro- 
priate and this would be on two 
grounds: Im the first place, what we 
have is a thumb impression though ii 
may sometimes be called or could be 
regarded as equivalent to signature. 
Further, there was no quéstion of any 
affirmation before the Magistrate. It is 
clear, however, that the rubber stamp 
which would be proper in case of ordi- 
nary affirmation has been utilised for 
the purpose of the alleged authentica- 
tion under Section 85. 


8. Ignoring these aspects which 
show a regrettable lack of care and 
attention by the Magiistrate concernd, 
can it be held that- the signature or the 
thumb impression of the executant is 
authenticated by the Magistrate as is 
required by S. 85 ? The fact that the 
Magistrate wants some identification 
by the advocate whose name is men- 
tioned seems to’ suggest that the Magis- 
trate is insure of the identity of the 
person whose thumb impression is 
borne by the document. It is now well 
settled that authentication is more than 
mere execution before one of the per- 
sons designated in Section 85. In this 
connection I was referred by the learn- 
ed advocate for the petitioner to a deci- 


A.I. R. 
sion of a single Judge of the Allahabad 
High Court in Wali Mohammed 


Chaudhari v- Jamal Uddin Chaudhari, 
AIR 1950 All 524, (Para 3). It is indicat- 
ed in the aforesaid decision that, a 
power of attorney must show that the 
person authenticating has not merely 
certified. that it is executed before bim- 
self but that he has further assured 
himself of the identity of the person 
who has signed the instrument. In this 
connection my attention was drawn by 
the learned advocate for the respondent 
to a decision of the Supreme Court in 
Jugraj Singh v. Jaswant Singh. AIR 
1971 SC 761. In para 7 of the report it 
has been cbserved that if a power of 
attorney is endorsed by anotary public, 
the fact that the notary does not say 
in his endorsement that the executant 
has been identified to his satisfaction is 
immaterial and it would flow.from the 
fact that he had endorsed’ the docu- 
ment that it had been subscribed and 
sworn before him, Reliance was placed 
on the presumption of regularity of 
official acts, and the Supreme Court 
was pleased. to hold that it was satis- 
fied that the notary must have satisfi- 
ed himself in the discharge of his du- 
ties that the person who was: executing 
it was the proper person. Accordingly 
it was held that the power of attorney 
with which it .was dealing was valid 
and effective both under Section 85 of 
the Evidence Act and S. 33 ofthe Indian 
Registration Act. - 


9. A further decision was relied up- 
on by the learned advocate for the re- 
spondent, and this was Smt. Kulsumun- 
nisa v. Smt. Ahmadi Begum, AIR 1972 
All 219. My attention was drawn to the 
observations in paragraph 29 of the said 
judgment. But . these observations 
merely recite the provision. of Sec- 
tion 85 of the Evidence Act and Jay 
down no rule of law or indicate the, 
ratio of the decision. 


10. It is true that to a certain ex- 
tent the observations in the Supreme 
Court judgment above referred to are 
in favour of the respondent, The follow- 
ing facts, however, are required ‘to be 
borne in mind when- the question of 
applying S. 85 in the present case 
presents itself to the Court: (1) The 
power of. attorney bore the thumb im- 
pression of the executant who was 
alleged io be Gokule. (2) Gokule had 
addressed letters to the tenants deny- . 
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ing. the sale to the respondent and 
alleging a: fraud played on him which 
obviously would’ be between the actual 
‘person who entered into the transac- 
tion presuming to` act on behalf of 
Baburao Gokule i.e. Konde and the rs- 
spondent’s husband who acted for her, it 
being admittedly the position that the 
respondent being throughout represers- 
ed by her husband. (3) Gokule was net 
available to give evidence at the time 
of the trial inasmuch as he was deel 
Now, I have already pointed out earlier 
that the endorsement by the Magis- 
trate has been made in a somewhat un- 
‘satisfactory manner and it will be diffi- 
cult to hold that such an endorsement 
must be accepted as authentication <y 
the Magistrate of the thumb impressicn 
of Gokule. It is clear from the rubber 
stamp that the Magistrate does rət 
know the executant. As far as the idem- 
tity of the executant is concerned, the 
Magistrate in fact indicates that he is 
personally unaware of the executant 
but ‘puts his signature on the basis sf 
identification made by an advocate. It 
is true that such’ identification by ‘tke 
advocate is mentioned in the rubter 
stamp and one may presume that it is 
on the basis of such identification that 
the Magistrate proceeded to put tke 
rubber stamp. But will this amount <o 
authentication by the Magistrate? Sez- 
tion 85 contains a presumption, a pre- 
sumption which may operate in favour 
of the party relying on a document. and 
to the prejudice of the party alleging 
that the document is not a genuine one. 
For the purpose of such presumption -0 
operate, particularly in the backgrourd 
of the facts above ascertained, the au- 
thentication must be clear, specific, 
more decisive and bereft of the featuc- 
‘es which I have indicated earlier, If 
there is the slightest doubt, then the 
Court must be loathe to rely on the 
presumption contained in'S. 85 ard 
must be equally loathe in applyingsuch 
presumption in favour of the pary 
relying on the document. In my opin- 
ion this was a case in which the pr2- 


sumption under S. 85 should not have. 


been raised in favour of the responde-t. 
It was not difficult for the respondent 
to have proved the ‘execution of tke 
power of attorney by calling Konde or 
some other person who might hawe 
been present at the time. when Gokale 
had put his thumb impression on. the 
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power of attroney. That was not sought 
to be done. The advocate who identi- 
fied Gokule must certainly have been 
available to the respondent; he was also 
not called. In this view of the matter, 
it is clear that the presumption . under 


S. 85 was wrongly made available tothe - 5 


respondent for exhibiting Exhibit 89, 
the power of attorney; and if that power 
of attorney is held to be not properly 
proved, no title would pass’ to the re- 
spondent by reason of the registered 
sale-deed, Exhibit 90, which is execut- 
ed not by Gokule but by Gokule’s pur- 
ported attorney Konde. The learned ad- 
vocate for the respondent informs me 
that in other proceedings the title of 
the respondent has been properly pro- 
ved. What I have held earlier is only 
the failure to prove the title in a‘ parti- 


‘cular case and not the want of title 
- generally. In any other proceedings and 


even in ‘a subsequent: ‘proceeding be- 
tween the same parties it will be open 
to the respondent to prove her title by 
properly proving the power of attorney 
as indicated. . without relying on the 
presumption under S. 85, Further, it 
may be that in the several cases where 
the tenants have chosen to accept the 
decision of the Court, they would be 
held to have accept2d the title of the 
respondent and by reason of such es- 
toppel would be prevented from deny- 
ing her title at a subsequent stage. 
Thus, what is observed in the case of 
the petitioner may have very limited 
application to other cases and other 
proceedings. Even in a subsequent pro- 
ceeding between the respondent andthe 
petitioner, which the respondent may 
adopt, it would be open to the respon- 
dent to prove her title properly. 


11. If it is held that in the present 
proceedings the respondent had not 
proved ‘her title to the suit house, the 
decree passed by the leamed Judge of 
the Court of Small Causes in favour of 
the respondent and against the present 


-petitioner, which decree was subsequ- 


ently confirmed by the learned Assis- 
tant Judge in appeal, must be held to 
be improper and will be required to be 
quashed. 


12. This is a decree passed in Civil 
Suit No, 1687 of 1968, which decree was 
the ‘subject-matter of Civil Appeal 
No. 183 of 1972. The Rule is made ab- 
solute with regard to both the above 
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‘decisions and the respondents suit 
against the present petitioner will stand 
dismissed. The parties, however, will 
bear their own costs in the trial Court, 
in the lower appellate Court and in 
this Court. : 

Rule made absolute. 
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(AT NAGPUR) 
MASODKAR J. 
Smt. Leelabai, Applicant v. The State 
of Maharashtra and others, Opponents. 
Civil Revn. Appin. No. 272 of 1978, 
D/- 29-8-1978.* 
Bombay Motor Vehicles Rules (1959) 


R. 292 (1) (iti) — Application for com- . 


pensation under S. 110, Motor Vehicles 
‘Act — Court-fee — Computation — 
Mode of. (Interpretation of Statutes — 
Fiscal Statute). 


On the matters of construction of 
Statutes imposing fiscal liability, it is 
the letter of the law that has to be 
given effect to irrespective of any other 
consideration. However, if the language 
be susceptible to two equally reason- 
able interpretations, then the one ‘that 
would favour the subject will be chosen 
for application, `` (Para 3) 


The phraseology employed using the 
word “exceeding” in all the four en- 


tries of R, 292 (1) clearly indicates that 


the . excess over the. preceding--entry has 
to be worked out for computing the 
levy as indicated in column 2, the basic 
being the slab. indicated by ‘entry. (i).’ 
For that . purpose claim is the excess 
claim than in the earlier-entry; and it 
_isreasonable to read when matter is of 
laying down a scale that the first grade 
or. step is taken into the second or hig- 
her grade as it is treating the lesser as 
the. part of the higher amd levy indi- 
cated only with regard to the differ- 
ence between the lower and the higher. 
. 7 (Para -6) 
The use of the word ‘exceeding’ in 
the rule while laying down a scale is 
clearly suggestive of  inter-connection 
inter se between each of the steps and 
mot their disjunction or separation. 
(Para 4) 


*(To set aside order of Dist. and S. J. 
Nagpur, D/- 18-7-1978.) _ 


cw/cw/890/79/BBB/DVT 


Leelabai v. State (Masodkar -J.) 


ALR 


The word “Scale” suggests as its con- 
notation goes laying down of graduated 
or ordered series of. degrees or stages, 
When a fiscal Statute prescribes a scale 
it is implicit that the step by which the 
graduated series rises are made up of 
all grades which are part of the succeed- 
ing grades. The basic grade continues 
to be basic even with regard tothe next 
following grade and carries with it the 
incident of levy as directed by the given 
fiscal statute. (Para 5) 


The whole entry (ito iv) reading to- 
gether both columns 1 and 2 means the 
excess claim’ than the claim mentioned 
in the preceding entry. So construed 
the rule simply means when the total 
claim is in the first slab of Rs. 5,000/-. 
the application has to be accompanied 
by a fee of Rs. 10/-. When it exceeds 
Rs. 5.000/- on the excess amount be- 
tween Rs, 5,000/- and Rs. 50,000/- the 
applicant has to pay the Court fee at 
the rate of + per cent of the amount so 
axceeding. Similarly when the amount 
axceeds Rs, 50,000/- but does not ex- 
seed Rs, 1 Lakh the claimant would 
have to pay only for the excess of 
Rs. 50.000/- at 4 per cent of the amount 
of claim. Uniformly, therefore each 
slab will carry the same levy of fees, 
‘Pt. conceded). . (Para 5) 


_N. S. Kherdekar, for’ Applicant; M. P, 
Badar Asstt. Govt: Pleader (for No. 1.) 
and J. G. Dandekar, for No. 3, for Op- 
ponents. . - : 

ORDER :— This revision arises out of 
an order with regard to the liability to’ 
pay the court-fee upon an application 
tor comp2nsation ‘filed under S. 110 of 
the Motor Vehicles Act. R. 291 of the 
Bombay Motor Vehicles Rules, 1959, 
provides for the procedure of making 
pplication to the Claims Tribunal. 
R. 292 prescribes the fees that are to 
eccompany such an application and are 
to be ‘paid in the form of court-fee 
stamps. R. 292, prior to its present 
amendment introduced by the notifica- 
tion of Oct. 28, 1977, had provided for 
payment of fixed court-fee‘of Rs. 10/-. 
The amended rulé which applies to the 
present claim laid by the applicant in 
sum of Rs. 70,000/- raises the question 
cf computation, of the  court-fee. The 
pplication was accompanied, it is not 
in dispute. with the court-fee of rupees — 
£20-50. After computing, upon an in- 
terpretation of- entry (ili) in the amend- 
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ed sub-rule (1)..the Court has directed 
the applicant to pay Rs. 350/- as tha 
correct court-fee. The Court has treat- 
ed each entry as an independent provi- 
sion directing payment of fees uncon 
nected with the other. That order 5 
questioned in the present revision ap- 
plication, 

2. The amended sub-rule 
R. 292 reads as follows:— 

“An application for compensation ur- 
der R. 291 shall be accompanied by a 
fee in the form of Court-fee stamps in 
accordance with the following scale, 
namely :— 


(1) cf 


Amount of claim Fee 
1 2 
(i) Not exceeding Rs, 5000/- 10/- 

(ii) Exceeding Rs. 5000/- but ł per cent. of the 
notexceeding Rs.50,000/- amount of clain. 
(iii) Exceeding Rs. 50,000/-but 2 per cant. of the 

not exceeding Rs, L lakh. claim. 
(iv) Exceeding Rs. 1 lakh, 1 per cent. of the 
amount of claim, 








(Underlining provided to emphasise 
the use of the words). 


3. The underlined portions of the 
rule call for interpretation irrespective 
of whether the incident of the fee is 
higher or lower. Now, in the matters cf 
construction of statutes imposing fiscal 
liability it is the letter of the law thet 
has to be given effect to irrespective cf 
any other considerations. Therefore, -f 
the meaning be clear, the fee according 
to that meaning will have to be levied 
and collected, It is true, however, thet 
if the language be susceptible to tvs 
equally reasonable interpretations, then 
the one that would favour the subject 
will be chosen for application. 


4. It is apparent as the history cf 
the rules shows that for the first time 
by the amended rule a graded scale cf 
levy of fees is being prescribed. In 
other words, the rule purports to 
lay down the scale having correlation 
with the fee required to be paid. In all 
the entries, the rule has used the word 
“exceeding” prescribing the amount and 
its extent. The use of the word “ez- 
ceeding” in the rule while laying down 
a scale is clearly suggestive of inter- 
connection inter se between each of the 
steps and not their disjunction or sep=- 
ration. Entry (i), therefore, prescribes 
the extent of the amount for which a 
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fixed fee of Rs. 10/-. has to be paid, 
while entry (ii) takes into account the 
amounts above Rs. 5000/- but below 
Rs. 50.000/- and prescribes the fee 
for such claim. So also is the position 
of entries (iii) and (iv). Reading all 
these. entries together, it follows that 
they were inter-connected and are 
Simply enacted to lay down the graded 
scale of fees to be levied having refer- 
ence to the amount of claim, the pri- 
mary or basic step being indicated by 
entry (i) that in all cases where the 
amount is below Rs, 5,000/- the fee is 
required to be paid at Rs, 10/-. But as 
the grade rises on the upward side, the 
rise of the fee is indicated by entries 
(ii) to (iv). 


'.5. The word “scale” suggests, as its 


connotation goes, laying down of 
graduated or ordered series of degrees 
or stages. It is implicit in the scale that 
it rises by steps, the first or the basic 
following the other, and it is matter of 
successive progression of steps having 
definite links amongst themselves. The 
concept of scale in the matter of re- 
venue necessarily involves provisions 
for statutory slabs indicating correla- 
tion to the incidence of the levy. When, 
therefore, a fiscal statute prescribes a 
scale, it is implicit that the steps by 
which the graduated series rises are 
made up of all the, grades which are 
part of the succeeding grades, In other 
words, the basic grade continues to be 
basic even with regard to the next fol- 
lowing grade and it carries with it the 
incident of levy as directed by the given 
fiscal statute. Providing of scales is a 
common modality where statutory slabs 
are enacted that carry the specific im- 
position of the levy of the tax or fee. 
The words occurring in the  entries|- 
above consistently from entries (i) to 
(iv) as “exceeding” therefore are clearly 
descriptive in character and carry clear 
connotation meaning what is greater 
than the preceding ane. The term “ex- 
ceed” and the qualifying adjective like 
“exceeding” are relative terms and in- 
dicate going over or topping or over and 
above of what preceded or what is set as 
the basic standard or limit. It postulates 
correlation with some other higher 
stage. Mathematically and as part of the 
computing provision of the statute the 
term “exceeding?” will always indicate 
the correlation as meaming over and 
above the preceding entry or the pre- 
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ceding slab. Therefore, keeping thes2 
common connotations of the terms 
“scale” and “exceeding” and their. con- 
ceptual operation in view, it is obvious 


that when the mode. of computation is. 


laid down in column 2 under the head- 
ing Fee”, it is made referable by the 
adjective which describes the slab hav- 
ing correlation to the preceding slat. 
So for the purpose of column 2 the 
claim will have. to be the exceeding 
claim than the earlier one. The whole 
entry, reading together both columns 1 
and 2, meams the excess claim than the 
claim mentioned in the preceding entry. 
So construed, the rule simply means 
that when the total claim is in the first 
slab of Rs. 5,000/-, the application has 
‘Ito be accompanied by a fee of Rs. 10/-. 
When it exceeds Rs. 5000/- on the ex- 
cess amount between Rs. 5,000/- and 
Rs. 50,000/- the applicant has to pay 
the court-fee at the rate of } per cent 
of the amount so exceeding. Similarly. 
when the amount in claim exceeds 
Rs. 50,000/- but does not exceed Rs. 1 
lakh, the claimant would have to pay 
only for the excess of Rs. 50,000/- at 
sper cent of the amount of claim: and 
whenit exceeds Rs. 1 laks, at 1 per cent 
of the amount of claim in excess of 
Rs. 1 lakh. Uniformly, therefore, each 
slab will carry the same levy of fees. 


6. This interpretation plainly sub- 
serves the purpose and also fully and 
completely answers. the language of 


the rule. If this interpretation is not 
followed, in case the claim were to ex- 
tend even by a rupe than Rs. 5,000/-. 
the claimant will have to pay only for 
the excess of Rs. 1 Rs. 12.50 though for 
Rs. 5000 the rule directs the levy of 
Rs. 10/- only. The phraseology employ- 
ed using the word “exceeding” in al 
these four entries clearly indicates that 
the excess over the preceding entry 
has to be worked out for computing the 
- levy as indfzated in column 2, the basic 
being the stab indicated by entry (i). 
- For that purpose the claim is the ex- 
cess claim than in the earlier entry: 
and it is reasonable to read when the 
matter is of laying down the scale that 
‘the first step or the grade is taken into 
the second or higher grade as it is 
treating the lesser as the part of the 
higher and levy indicated only with 
regard to the difference 
lower and the higher. 
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between the 
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7. In this view it has to be conclud- 
ed that the applicant was liable to pay 
under entry (iii) the amount of court- 
fea as was calculated having reference 
to the earlier steps or grades available 
in entries (i) and i). 

8. For the State Mr. Badar, the 
learned Assistant Government Pleader, 
concedes that if this meaning is given, 
the court-fee is properly paid, In view 
of this, the direction seeking recovery 
of payment of Rs. 350/- of court-fee 
on the basis of entry (iii) as including 
the levy with reference to the total 
amount of the claim and excluding the 
preceding levies cannot be sustained. 
The impugned order is, therefore, set 
aside and it is adjudged that the court- 
fee of Rs. 222.50 on Rs. 70,000/- is pro- 
perly paid under rule 292 (1) (iii) of 
the Bombay Motor Vehicles Rules. 
There will, however, be no order as to 
costs in this revision application. 

Revision allowed. 


AIR 1979 BOMBAY 208 
(AT NAGPUR) Re 
GINWALA, J. 


Bhaurao Shamrao Bhalme amd others, 
Appellants v. Mahadeo Raghu Yelekar. 
Respondent. 


A.F.A.D. No. 152 of 1967, D/- 16-8- 
1978.* 


(A) Specific Relief Act (47 of 1963), 
S. 20 — Suit for specific performance — 
of contract — Absence of averment in 
plaint about willingness to’ perform his 
part — Suit has to be dismissed. — 
(Civil P. C. (5 of 1908), O. 6, R. 6). 


In a suit for specific performance of 
an agreement the plaintiff has not only 
to aver that he is ready and willing to 
perform his part of the contract from 
the date of the contract to the time of 
the hearing of the suit but he has also 
to prove the same ifthat averment is 
contravened. Failure to make such an 
averment and to prove it would bring 
with it the inevitable dismissal of the 
suit. AIR 1928 PC 208; AIR 1968 SC 
1355 and AIR 1965 SC 1405, Foll. AIR 
(Para 8) 


*(Against decision of M. K. Joshi, Dist. 
J., Chandrapur in Civil - rere No. 126 
of 1965.) 
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Inthe instant case there ‘was no aver= 
ment whatsoever in the plaint to tha 
effect that the plaintiffs were ready 
and willing to perform their part of tha 
agreement at least till the date of the 
suit and consequently the suit was liabie 
to be dismissed. 

Anno: AIR Comm. C.P. C. (9th Edni, 
O. 6, R. 6.N. 2; AIR Manual (8rd Edn, 
Specific Relief Act, S. 20, N. 1, 
` (B) Specific Relief Act (47 of 19633, 
S. 12 — Suit for specific performante 
of whole contract — Suit framed ac- 
cordingly — Plaintiff cannot seek de- 
eree for part only. 


Under S. 12 (3) where a party to a 


-© contractis unable to perform the whole 


of his part of it, he is not entitled to 
obtain a decree for specific perforr-~ 
ance if the part which must be left uz- 
performed forms a considerable part of 
the whole, though . admitting of corz- 
pensation in money or if the part which 
must be left unperformed does not ad- 
mit of compensation in money. How~ 
ever, at the suit of the other party, tke 
Court may direct such a party in de- 
fault to perform specifically so much 
off his part of tha contract as he can 
perform if the party bringing the suit, 
that is the plaintiff, fulfills the cong- 
tions laid down in cls, (i) and (ii) of 
that sub-section. (Para 18) 


The plaintiff in a suit for specific 
performance of part of the contract, 
must frame its suit in the light of that 
sub-section incorporating the required 
averments to bring its case within <s 
four corners. In other words, the frarre 
of a suit for specific performance ofthe 
whole contract is distinct from that for 
specific performance of part of it, as diz 
ferent considerations arise in the two 
suits. Moreover the defendant must 
have an opportunity by pleading and if 
necessary by adducing evidence, toshow 
that the plaintiff is not entitled to spea- 
cific performance of part of the con- 
tract. This he’ can do if there isa plead- 
ing on the part of the plaintiff bring- 
ing his case within the purview of the 
said sub-section. It may be that the 
plaintiff can makean alternate claim fer 
specific performance of the whole com- 
tract or only for a part of It, but if re 
Intends to do so it must be clear frem 
the plaint so as to give notice of it to 
the defendant, He cannot bring the suit 
merely for specific performance of tha 
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whole contract and realising at the con- 
clusion of the trial that that is not pos- 
sible turn round and tell the Court 
that he may be granted decree for spe- 
cific performance of that part only 
which is possible, (Para 10) 

Anno: AIR Manual (3rd Edn), Spe- 
cific Relief Act, S. 12, N. 8,9. 


Cases Referred: Chronological Paras 
AIR 1968 SC 1355 6, 8 
AIR 1965 SC 1405 q 
AIR 1937 Nag 345: ILR (1938) Nag 

308 5,8 
AIR 1928 PC 208:26 All LJ 1220 6, 8 

W. G, Deo, for Appellants; P. N. 


Karekar, for Respondent, 


JUDGMENT :— The appellants had 
brought a suit against the respondent 
for specific performance of a contract 
of sale of a field admeasuring 10 acres 
for a consideration of Rs. 400/-. The 
suit was dismissed by the trial Court 
and the first appellate Court confirm- 
ed the said decree. It is against the de- 
cree of the first appellate Court that 
this appeal has been filed, 


2. Shortly stated the case of the ap- 
pellants was that on 27th May 1961 the 
respondent had contracted to sell the 
suit field to one Narayanrao for a con- 
sideration of Rs. 400/~ out of which he 
received Rs, 225/- as earnest money 
and executed an agreement in this re- 
spect, Under the terms of the agree- 
ment the sale was to be completed on 
Chaitra Sudha 15 Shake 1371 which 
corresponds to 19th April 1962, by 
Narayanrao paying the balance of the 
consideration of Rs. 175/- and obtain- 
ing the sale deed by remaining present 
in the office of the Sub-Registrar. 
The appellants alleged that the respon- 
dent did not perform. his part of the 
contract. Though Narayan was ready 
and willing to do so and called upon 
the respondent by his notice dated 25th 
June 1962 to complete the sale, the res- 
pondent avoided to do so and refused 
to executethe sale deed. The appellants 
further alleged that said Narayan had, 
by his wills dated 19th Dec. 1956 and 
22nd Sept. 1959, bequeathed all his 
estate to the appellants and hence they 
were entitled to bring the suit for spe- 
cific performance against the respon- 
dent. The appellants, therefore, sought 
specific performance of the said agree- 
ment for sale and in the alternative for 
refund of the earnest money of Rs. 225/-. 
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3. The respondeni resisted the suit 
by raising various contentions. He deni- 
edthat the appellanis had acquired title 
to the estate of deceased Narayanrao 
by virtue of the alleged wills and that 
they were entitled to maintain the suit. 
He denied that he had entered into an 
agreement for sale or had executed any 
document in that respect as alleged by 
the appellants, He further contended 
that the suit field did not belong to 
him alone but it was the property of 
the joint family consisting of himself 
and his brothers and his eldest brother, 
namely Bhuja was the Karta of tha 
family and hence he alone was not en= 
titled to enter into any transaction with 
regard to the suit field in which he 
held only 1/4th share. Lastly he con 
tended that he had not received the 
amount of Rs. 225/- in cash as alleged 
in the agreement but Narayan had ob- 
tained certain documents from him 
(respondent) and his brothers for cer- 
tain transactions of loan. According to 
the respondent, the document evidenc- 
ing the agreement had been obtained 
from: him by practising fraud and i 
was not intended to be acted upon, 
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4. After considering the evidence on 
record the learned trial Judge held that 
the respondent had agreed to sell th? 
suit field to Narayan for a considera- 
tion of Rs. 400/- and had also accepted 
Rs. 225/- as earnest money. However, 
the learned trial Judge held that there 
was no evidence to show that the ap- 
pellants were ready and willing to per- 
form their part of the contract and that 
the respondent had only 1/4th share in 
the suit field and he alone was not 
competent to sell the entire field. The 
learned trial Judge, therefore. held that 
the appellants were not entitled to spe- 
cific performance oł the said contract. 
With regard to the maintainability of 
the suit by the apvellants the learned 
trial Judge held thatthey were entitl- 
ed to do so. In view of these findings 
the learned trial Judge rejected the suit 
in so far as it related to speci- 
fic performance of the agreement but 
decreed it with regard to refund of the 
earnsst money of Rs. 225/- with inter- 
est at 6% per annum from the date of 
the decree till realisation. The appel- 
lants went in appeal to the District 
Court. The learned District Judge was 
of the view that granting specific per- 
formance being a matter within tha 
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discretion of the Court, the appellants 
were not entitled to claim that relief in 
appeal in the absence of anything on 
record to show that the discretion had 
been wrongly or arbitrarily exercised, 
On his part the learned District Judge 
enumerated certain circumstances which 
disentitled the appellants from claim- 
ing specific performance of the agree« 
ment, He pointed out that though the 
agreement had taken place in 1961, no 
action was taken by the appellants till 
the suit was filed in 1965. He further 
pointed out that it was not stated in-the 
evidence that Narayanrao, while alive, 
had showed his willingness to perform 
his part of the contract and the appel- 
lants, wko claim to be his legatees, had 
come forward to enforce the agree- 
ment after a lapse of more than 2 
years. Tne learned District Judge also 
noted that in the circumstances in which 
the agreement had been arrived at. a 
doubt was cast on the genuineness of 
the appellants’ claim for specific per- 
formance of the contract. According 
to the learned District Judge, the evi- 
dence or. the part of the appellants 
showed that the agreement was not in- 
tended to be acted upon but was a 
device to conceal some other transac- 
tion under its cloak. In this view of 
the matter, the learned appellate Judge 
confirmed the decree passed by the 
learned trial Judge, and dismissed the 
appeal. It is against this judgment 
and dercee that the present appeal has 
been filed. 


5. Mr. Deo, the learned counsel for 
the appellants, submitted that the learn- 
ed trial Judge having come to the con« 
clusion that the respondent had agreed to 
sell the suit field to Narayanrao and 
had also accepted a sum of Rs. 225/~ 
as earnest money, he should have de- 
creed the appellants’ suit for specific 
performance of the agreement, Mr. Deo 
submitted that there was nothing on 
record to disentitle the appellants from 
having this relief. Mr. Deo submitted 
that the trial Court had not refused 
the specific performance of the contract! 
in favour of the appellants not in its 
discretion. but because of its finding 
that the appellants had not averred that 
they were ready and willing to perform 
their part of the contract and that the 
respondent alone was not entitled to 
sell the suit field which belonged to a 
joint family. Mr. Deo submitted that in 
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so far as averment in .the plaint is cor- 
cerned, the appellants did say in para3 


of the plaint that Narayanrao wa 
ready and. willing to perform hs 
part of thé contract and, there- 
fore, he called upon the respon 
dent by his notice dated 25ta 


June 1962 to perform his part of tha’ 
contract, Hence, according to Mr. Det, 
there was an averment in the plaint D 
the effect that the predecessor-in-title 
of the appellants was ready and willing 
to perform his part of the  contracz. 
Relying on the provisions of O. 6 R. 
of the Civil P. C. and certain observa- 
tions of the erstwhile Nagpur Higa 
Court in Arjunsa v. Mohanlal ILR 1938 
Nag 308: (AIR 1937 Nag 345), Mr. Deo 
contended that it was not necessary fcr 
the appellants to contend specifically 
in the plaint that they were ready anid 
willing to perform their part of the 
contract and that at any rate the claim 
ofthe appellants should not fail on this 
technical ground, as has been. observed 
fn Arjunsa’s. case, According to Mr. Dea, 
the Courts below ought to have heli 
that the appellants were ready and 
willing to perform their part of the 
contract, With regard to the capacity <f 
the respondent to sell the entire field, 
Mr. Deo submitted that the Courts bē- 
low could have directed specific per- 
formance of 1/4th share of the respon 
dentifthey held that he had that muta 
interest only in the suit field. In th2 
result, therefore, Mr. Deo ` submitted 
that the Courts below ought to have 
decreed the suit for specific perform 
ance of the. agreement. 


6. Mr. Karekar, the learned counsel 
for the respondent. submitted that ina 
suit for specific performance of an 
agreement the plaintiff-has to allege 
and if that fact is traversed, he has tə 
prove his continuous readiness and wil 
ingness from the date of the contract b 
the time of hearing to perform the corm- 
tract on his part and failure to make 
good such an averment would result in 
the dismissal of the suit. For this prc- 
position Mr. Karekar, relied on the de- 
cision of the Supreme Court in Prem 
Raj v. D. L. F. Housing and Constru:- 
tion (Private) Ltd. (AIR 1968 SC 1352) 
and of the Privy Council in Ardeshir 
v, Flora Sassoon (AIR: 1928 PC 208% 
Mr. Karekar pointed out that not only 
that there was no averment in the 
plaint to the effect that. the appellants 


‘share in the suit field, 
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wereready and willing to perform their 
part of the contract but there was 
nothingin the evidence also to give any 
indication to that effect or, to show that 
the appellants had taken any steps 
whatsoever at least up to the date when 
the suit is filed in order to get the con- 
tract performed. Mr, Karekar, there- 
fore, submitted that on this count alone 
the suit was liable to be dismissed. He 
further submitted that inasmuch as the 
respondent could convey only 1/4th 
the provisions 
of S. 12 of the Specific Relief Act. 1963 
would be attracted and specific perfor- 
mance of the agreement to the extent 
of the respondent's share in the suit 
field could not be directed unless and 
until the conditions in sub-sec. (3) of 
S. 12 were satisfied. Shri Karekar, 
therefore, supported the decree passed 
by the lower Courts. 


7. Sub-sec, (1) of S. 20 of the Spe- 
cific Relief Act, 1963 provides that the 
jurisdiction, to decree specific perform- 
ance is discretionary, and the Court is 
not bound to grant such relief merely 
because it is lawful to do so; but the 
discretion. of the Court is not arbitrary 
but sound and reasanable, guided by 
judicial principles ard capable of cor- 
rection by a Court of appeal. This sub- 
section corresponds to S., 22 of the 
Specific Relief Act, 1877, In Satyana~ 
rayana v. G. Velloji Rao (AIR 1965SC 
1405) the Supreme Court observed that 
under S. 22 of the Specific Relief Act, 
1877, relief of specific performance is 
discretionary but. not arbitrary and the 
discretion ought. to be exercised in ac- 
cordance with sound and reasonable 
judicial principles and that the cases 
providing for a guide to Courts to exer 
cise discretion one way or other are 
only illustrative. Their Lordships ob- 
served that it was difficult to define 
the field in which this discretion ope- 
rates, According to them, diverse situa- 


‘tions may arise which may induce a 


Court not- to exercise the discretion In 
favour of the plaintiff and it would be 
better to leave this field undefined ex- 
cept to state what the section says 
namely, that. the discretion of the Court 
îs -not arbitrary, but sound. and rea- 
sonable, guided by judicial principles 
and capable of correction by a Court of 
appeal. Bearing these principles in mind 
one has fo approach at. a suit for spe- 
cific performance of contract, 


e 
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‘8. In Ardeshir v, -Flora Sassoon 
(AIR 1928 PC 208); the Privy- Council 
observed as follows:— E: 


“Where the injured party sued af 
Taw for a breach, going as in the pre- 
sent case, to the root of the contract, 
he thereby elected to treat the contract 
as at an end and himself as discharged 
from its obligations. No further perfor- 
mance by him was either contemplated 
or had to be tendered, . 


In a suit for specific performance on 
the other hand, he treated and was re- 
quired by the Court to treat the con= 
tract as still subsisting. He had in that 
suit to allege, and if the fact was tra- 
versed, he was required to prove a 
continuous readiness and willingness, 
from the date of tha contract to the 
time of the hearing, to perform the 
contract on his part. Failure to make 
good that averment brought with it the 
inevitable dismissal of his suit.” 


These observations of the Privy Coun= 
cil were cited with approval by the 
Supreme Court in Prem’ Raj v 

. L. F, Housing and Construction 
(Private) Ltd. (AIR 1968SC 1355). Their 
Lordships found that in the case before 
them there was no averment on the 
part of the plaintiff in the plaint that 
he was ready to perform his part of 
the contract amd according to their 
Lordships. in the absence of such an 
averment it ought to be held that the 
plaintiff had no cause of action so far 
as the relief for specific performance 
was concerned. Thus in the light. of 
the observations of the Privy Council 
in Ardeshir’s case and those of the 
Supreme Ccurt in Prem Raj’s case it is 
clear that in a suit for specific perfor- 
mance of an agreement the plaintiff has 
not only to aver that he fs ready and 
willing to perform his part of the con= 
tract from the date of the contract to 
the time of the hearing of the suit but 
he has also to prove the same if that 
averment is contravened. Failure to 
make such an averment and to prove it 
would, in the words of the Privy Coun= 
cil, bring with it the inevitable dise 
missal of the suit. It is true that in 
Arjunsa’s case (AIR 1937 Nag 345), cit« 
ed by Mr. Deo, the Nagpur High 
Court did observe that the Privy Coun- 


cil has said on many occasions that 
some latitude should be given în the 
case of Mofussil pleadings, and the 


Division Bench bearing m mind O, VI 
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R. 6 and the actual allegations made in 
the claim before it was of the opinion | 
that the claim of the plaintiff should 


not fail for failure to comply with the 
technical rules of pleading. However, it 
has to be noted that in Arjunsa’s case 
the Division Bench was dealing with a 
suit for damages for breach of contract 
and not with a suit for specific perfor- 
mance of contract wherein readiness 
and willingness to perform his part of 
the contract has to be alleged by the 
plaintiff. In my opinion, in view of 
what has been said by the Privy Coun= 
cil in Ardeshir’s case and by the Sup- 
reme Court in Prem Raj’s case, ft can- 
not be gainsaid that such an averment 
has to be made by the plaintiff in a 
suit . for specific performance of con~ 
tract and not only that he has to make 
such an averment, but he has to sub= 
stantiate it by means of evidence, if 
that fact fs controverted, 


9. Coming to the facts of the pre 
sent case, ft would appear that there is 
no averment whatsoever in the plaint 
to the effect that the appellants were 
ready and willing to perform their par® 
of the agreement at least till the data 
of the suit, What has been averred in 
para 3 of the plaint, on which reliance 
is sought to be placed by Mr. Deo, is 
that as the respondent has failed to 
convey the suit field, Narayanrao, by 
his notice dated 25th June 1962, has 
intimated to the respondent that he was 
ready and willing to perform his part 
of the contract. Insofar as Narayanrao 
was concerned he was admittedly not 
alive till the time the suit was filed. 
The suit as has been seen above, had 
been instituted by the appellants claim~= 
ing to be the legatees of Narayanrao 
and they have not alleged that they 
were on their part ready and willing to 
complete the contract, On the other 
hand, Shamrao, who is the father of the 
appellants and who deposed as a guare 
dian ofappellants Nos, 2and 3, said that 
the appellants had not given any notice 
to the respondent about the suit trans« 
action, Now the notice which was allege 
ed to be given by Narayanrao to the 
respondent on 25th June 1962 is not on 
record and it is not possible to see what 
Narayanrao had stated in it. It ap- 
pears that the respondent had given a 
reply to this notice. That also has not 
been brought on record. In this state 


‘of affairs, therefore, it is not possible to 
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say that there fs an averment in the 
plaint to indicate that the appellants 
were ready and wiling to perform 
their part of the contract at least. til 
the date of the suit. The evidence ač= 
duced by the appellants is silent on 
this point. No doubt, Shamrao says that 
the appellants had called upon the re- 
spondent to execute the sale deed but 
this he says with reference to tre 
notice alleged to have been given Ly 
Narayanrao on 25th June - 1962. In tke 
absence of any averment, therefore, it 
is mot possible to hold that the ap- 
pellants were entitled to the decree 
for a specific performance of the .con= 
tract, 


10, In this view of the matter, tt is 
not necessary to consider whether tke 
Courts below should have directed 
specific performance of the agreement 
in so far as it related to the share of 


the respondent in the suit field. In this- 


connection it may be pertinent to noze 
that sub-sec. (3) of S. 12 of the Specific 
Relief Act, 1963 provides that where a 
party to a contract is unable to perform 
the whole or his part ofit, he is not en« 
titled to obtain a decree for specific 
performance if the part which must be 
left unperformed forms a considerable 
part of the whole, though admitting of 
compensation in money or if the part 
which must be left unperformed doas 
mot admit of compensation in money, 
However, at the suit of the other party, 
the Court may direct such a party :n 


default to perform specifically so much’ 


of his part of the contract as he can 
perform if the party bringing the sutt, 
that is the plaintiff, fulfills the condi- 
tions laid down in cls. (i)and (ii) of that 
sub-section, These conditions are firstly 
that in the case in which the part 
which must be left unperformed forms 
a considerable part of the whole and 
admits of compensation in money, the 
plaintiff must pay the agreed considera- 
tion for the whole of the contract r=- 
duced by the consideration for the part 
which must be left umperformed. while 
in the case in which the unperformed 
part does not admit of compensation in 
money, the plaintiff must pay con- 
sideration for the whole of the contract 
without any abatement. The second 
condition is that im either of the above 
two cases, the plaintiff must relinquish 
.jall claims to the performance. of ths 
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- sustained by.him through the default 
` of the defendant, It would be thus evi- 
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remaining part of the contract and alf 
right to compensation, either for th 
deficiency or for ‘the loss or damage 


dent that a party to a contract which 
brings the suit under the provisions of 
sub-sec, (3) of S. 12 of the Specific Re 
lief Act, 1953, for specific performance! 
of part of the contract, must frame its| 
suit in the light of that sub-section in- 
corporating the required averments to 
bring its case within its four corners. 
In other words, the frame of a suit for’ 
specific performance of the whole con-; 
tract is distinct from that for specific 
performance of part of it, as different 
considerations arise in the two suits.) 
Moreover the defendant must have an 
opportunity by pleading and if neces~' 
sary by adducing evidence, to show 
that the plaintiff is not entitled to spe- 
cific performance of . part of the con- 
tract. This he can do if there is a 
pleading on the part of the plaintiff 
bringing his case within the purview of 
the said sub-section. It may be that the! 
plaintiff can make an alternate claim 
for specific performance of the whole 
contract or only for a part of it. but 
if he intends to do so it must be clear 
from the plaint so as to give notice of 
it to the defendant. He cannot bring 
the suit merely for specific perfor- 
mance of the whole contract and realis- 
ing at the conclusion of the trial that 
that is mot possible turn round and tell 
the Court that he may be granted de- 
cree for specific performance of that} 
part only which is possible. This isı 
what the appellants want to do in the 
matter and that too at the stage of 
second appeal. In my opinion, for the 
reasons stated above, the appellants 
could not press for the specific perfor- 
mance of the agreement in so far as it 
relates to the share of the respondent 
fn the suit property, 








11, In this view of the matter, it 
cannot be said that the Courts below 
were wrong in dismissing the suit. In 
the result, therefore, there is no sub- 
stance in this appeal and it is dismissed 
with costs, 


Appeal dismissed 
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DESHPANDE AND 
Mrs. MANOHAR, JJ, 

M/s, Jolly Steel Industries Pvt. Ltd; 
Poona, Appellant v. Union of India and 
another, Respondents. 

A. F. O. D. Nos. 744 and 745 of 1973 
D/- 22-3-1978.* ; 

(A) Arbitration Act (10 of 1946) 
Sch. 1,Rule 3 —Entering on the refer- 
ence — Meaning. 


The arbitration proceeding consists 
of two stages. Onesuch stage consists of 
merely ministerial acts while the second 
‘stage consists of effective adjudicative 
acts in furtherance of the work of 
arbitration, namely of proceedings to 
decide controversies in between the 
parties, whether arising out of the main 
dispute or procedural aspects in the 
disposal thereof. The arbitrator can= 
not be said to have entered on the refer- 
‘ence unless the second stage can be 
said to have been reached someway or 
the other. Looked at from this point of 
view it is impossible to hold in the 
instant case that the arbitrator had 
entered on reference on 17-11-1971 
when nothing. had happened on that 
date beyond the arbitrator issuing noti- 
ces to the parties to file their state- 
ment of claims. The re’sume’ of events 
indicates that no effective step was 
taken by the arbitrator, till the hearing 
of the dispute commenced on 21-2-1972. 
Each one of the earlier stages covered 
merely some or the other of the minis- 
terial acts such as issuing of notices, 
acceptance of statement of claims -and 
adjourning the case to suit the con- 
venience of the parties. 21-2-1972 must 
be held, on the facts and in the circum- 


stances of the case to be the date on 
which the arbitrator had entered on 
reference. ATR 1973 Cal 253 (FB) 


Followed; Case law discussed. (Para 13) 


Anno: AIR Manual (3rd Edn.) Arb. 
Act, Sch. 1, R. 3, N..1, 


(E) Arbitration Act (10 of 1940), Sec- 
tions 14, 33 — Award virtually direct- 
ing specific performance of contract to 
sell movables — Error, held, is not 
such as could be corrected by Court 
under Section 14 or 33 — Secondly, 


*Against decision of M. S. Ajmere 
Civil J., Sr. Divn, Pune in Spl. Civil 
Suit No, 252 of 1973. 


Dw/Dw/c290/79/JHS/RSK 
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movables in question being not freely 
available in open market case falls 
under Section 58 of Sale of Goods Act 
and .Section 10 of Specific Relief Act — 
Award upheld. (Para 14) 

Anno: AIR Manual (3rd Edn.) Arb, 
Act, S. 14, N. 13; S, 33, N. 5. 


Cases Referred : Chronological Paras 
ATR 1978 Ker 17 © 410 
ATR 1973 Cal 253 (FB) 12 
ATR 1962 SC 78 : 1961 All LJ 748 10 
ATR 1957 Pat 395 10 
ATR 1956 Bom 146 3, 7, 8, 10 
(1941) 1 KB 396: 164 LT 203, Tossi 

Foglu v. Coumantaros 7, 8 9 


(1867) 2 QB 523, Baker v. Stephens 7, 8 

P, S. Warke with C. M. Mehta i/by 
M/s. Gagrat & Co, for Appellant in 
both appeals; R. S. Bhonsale, Govt, 
Pleader for Respondent No. 1 in both 
the appeals. 

DESHPANDE, J.— The Controller 
of stores, Central Railway, Bombay had 
to dispose of scrap steel rails lying at 
‘various stations in Bombay and Sola- 
pur Divisions in the then Central Rail- 
way. Tenders were invited and the 
tender of the appellant M/s Jolly Steel 
Industries Pvt. Ltd. was accepted ulti- 
mately on 23-7-1966. A certain dispute 
as to delivery of the goods arose be- 
tween them and the same was referred 
in accordance with the agreement to a 
high ranking Railway Officer as a sole 
arbitrator on 12-11-1971. He delivered 
his award on 15-5-1972. The Respon- 
dent is directed thereunder to deliver 
1567 (MT) of the scrap in terms of the 
contract and refund of Rs, 4187 to the 
eppellant, 


2. The appellant thereafter filed 
Spl. Suit No. 252 of 1975 against the 
Respondent, the owner of Railways on 
21-8-1972 before Civil Judge, Sr. Divn; 
Poona claiming a decree in terms of 
the award under Section 14 of the 
Arbitration Act. The Respondent also 
filed Misc, Application No. 632 of 1972 
for setting aside the said award. The 
award is claimed to be (1) void, hav- 
ing been made, long after the expiry, 
of four months from the date of ‘“en- 
tering on reference” and also (2) in 
breach of Sec. 14 of the Specific Re- 
lief Act in directing specific -perfor- 
mance of the contract of delivering the 
sceel rail scrap, l 

3. The Special Civil Sut and Misc, 
Application were tried together by the 
leamed Judge, He accepted the conten- 
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tion of the Respondent that the award 
was a nullity on the ground so alleged, 
According to the learned Judge the 
Arbitrator must be deemed to have en 
tered on reference on the date of issu- 
fng notices on 17-11-1971 and award on 
15-5-1972 was on the face of it beyond 
four months therefrom. He relied on 
Dr. Babubhai. Vanmalidas Mehta w. 
Prabhod Pranshankar Joshi, AIR 1956 
Bom 146 in support of this view, The 
contention as to the breach ofS. 14 cf 
the Specific Relief Act was overruled 
saying that goods agreed to be sold 
were of a peculiar nature not available 
fn any open market. In the result, the 
. suit of the appellant came to be dis- 
missed while Misc. Application of the 
Railway Administration came to be =- 
lowed, The appellant has preferred 
these two appeals against the said 
common judgment dated 28-6-1973, 


4. Mr. Warke. the learned Advocate 
appearing for the appellant contencs 
that, mere issuance of notices and cat= 
ing the parties to submit their state« 
ment does not involve any adjudicative 
or judicial process and therefore, carm 
not amount to entering on referenca, 
According to him, this process af 
entering on reference involves some 
application of mind to the dispute in 
question as (1) to the merit thereof cr 
to the procedure ‘by the Arbitrators, 
Mere ministerial act of issuing notice 


on appointment cannot be equated with. 


entering on reference, No occasion fcr 
such application of mind having aris=n 
till the date of hearing on 21-2-1972, so 


contends Mr, Warke, the arbitrator car- 


not be said to have entered on tke 
reference. We find much substance in 
this contention. 


5. Undisputed facts are that tke 
arbitrator was appointed on 12-11-1971, 
He issued notices to the parties on 
17-11-1971, The appellant submitted ts 
` statement of case on 25-11-1971 while 
the Respondent submitted their state 
ment of case on’ 25-1~1972, On 31-1-1972 
the arbitrator issued notices calling upcn 
the parties to appear before him on 
7-2-1972 to enable him to hear and dise 
pose of the dispute, Admittedly no 
hearing as such could take ` place on 
¥-2-1972. Hearing was then adjourned 
to 21-2-1972. Witnesses were examined 
on that day. The arbitrator then deš- 
vered his award on 15-5-1972 and cor: 
municated it to the parties by his letter 
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dated 16-5-1972. A few days later on 
21-8-1972 the appellant filed the Spe- 
cial Civil Suit in the Court for making 
the award a decree of the Court, Thus 
the arbitrator had no occasion fn this 
case to apply his mind to any dispute 
touching the merits of the case or pro- 
cedural ‘aspect thereof till 21-2-1972, 


6. Under Section 3 of the Arbitra- 
tion Act, the first Schedule is assumed 
to be a part: of the arbitration agree- 


ment, unless different Intention is in- 
dicated therein. It is common ground 


that the agreement in dispute did not 
indicate any contrary intention, Cl. 3 of 
Schedule I does require. the 


arbitrator to make an award within 
four months (1) of entering on refer- 
ence or- (2) of being called upon to 


act by any party to such dispute. or 
within such extended time as the 
court. may allow, The arbitrator be- 
comes functus officio thereafter and 
any award made thereafter would be 
void ab niio, Admittedly the time, of 
this four months, was not extended by 
the court în the present case. This is 
how ascertaining of the precise date of 
arbitrator’s entry on: the reference as- 
sumes importance im this case, 


7. The wording “entered on refer- 
ence” f. somewhat ambiguous. It can 
mean the. process of. (1) accepting the 
office or (2) of doing some act as such 
arbitrator including issuing of notice 
to the parties or (3) of applying mind 
to any controversy or (4) of hearing the 
evidence itself, It is however not easy to 
decide when precisely he assumes office 
orstarts functioning effectively or when 
he is called upon to apply his. mind to 
the dispute, Under the corresponding 
provision - of the English enactments 
after which our Arbitration Act is 
modeled, the decision of Cockburn, 
C, J, in the case of Baker v. Stephens, 
(1867) 2 QB 523, was considered to be 
the leading authority on the construc- 
tion of this wording, According to the 
learned Chief Justice, the arbitrator 
enters on reference: not, when he ac- 
cepts or assumes office, or when he 
issues notices to the parties to appear 
and file statement of their claims, but 
when he hes occasion to hear all the 
parties fo the dispute about the merits 
excepting those against whom proceed< 
ings are: set ex parte. This view exclu- 
deg alk earlier stages even when the 
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-arbitrator decides some controversy on 
application of his mind. The dictum of 
this case was followed by all Indian 
High Courts till the Appeal Court In 
England had occasion to strike a discor- 
dant note in the case of Iossifoglu v, 
Coumantaros, (1941) I KB 396, Accord- 
ing to the ratio of this case, arbitrators 
enter on reference even when they ac- 
cept the office and communicate with 
each other about the choice of the um- 
pire. This case is now followed by all 
the High Courts including our High 
Court in Dr. Babubhai’s case (AIR 1956 
Bom 146) (supra), In this case, Tendol- 
kar, J. preferred to follow the ratio of 
Tossifoglu’s case (suora) as against the 
ratio of Baker v. Stephens case (supra) 
as in his opinion the Baker's case was 
impliedly overruled by Iossifoglu’s casa 
though not expressly referred to, 


8. The learned trial Judge appears to 
us to have misconstrued the true ratio 
of Dr. Babubhai’s case. The judgment 
fm Tossifoglu’s case is very short. One 
has still to find out the true ratio of his 
case as the same is now followed by 
various High Courts in India in prefer- 
ence to Bakers case. In this case the 
two arbitrators had done nothing be- 
yond agreeing to be arbitrators and dis- 
cussing in between them as to who 
should be the umpire. In an application 
to the Court for appointment of an um~ 
pire, the question arose if the arbitra- 
tors had entered on reference at all to 
warrant appointing an umpire. The 
contention was that stage of hear« 
Ing not having been reached. there was 
no entering on reference by the arbix 
trators. The’ case firstly holds that en- 
tering on reference by the arbitrators 
is not suspended till the occasion to 
hear the parties as to the merits of the 
dispute arises. All the High Courts are 
unanimous in accepting this part of the 
ratio and Dr. Babubhai’s case accepts 
this legal position unhesitatingly. The 
case secondly holds that entering on re- 
ference takes place immediately on the 
assumption of office by the arbitrators 
and communication between them as to 
the choice of the umpire. This part of 
the ratio does not appear to have been 
accepted in toto by any of our High 
Courts. Dr. Babubhai’s case also does 
not follow this part of the ratio. Ten- 
dolkar, J. assumed the arbitrators, in 
that case, to have entered on reference 


not on the date of assumption of offica 
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on 14-12-53 or when statements wera 
submitted by the parties on 5-1-54, or 
when one arbitrator abandoned the work 
and the other became tha sole arbitras 
Zor in terms of the agreement dt, 28-3= 
34, but when the arbitrators gave soma 
direction about procedural matter, 
The learned Judge assumed that thera 
was some preliminary hearing on that 
date and there was some application of 
she mind, As the award dated 20-11-54 
was beyond four months, any further 
question of considering the second part 
of the ratio in Tossifoglu’s case did not 
arise and the Ld. Judge expressly de- 
clined to decide it. In other words, Dr, 
Babubhai’s case is wrongly assumed by 
the trial Judge, in this case, to hava 
held that date of issuing notices hap- 
pens to be such date of entering on res 
ference within the meaning of cl. (3) of 
Schedule I. Following passage from 
Justice Tendolkar’s judgment in that 
zase militates against the assumption 
made by the trial Judge (at p. 147):— 

“It is perhaps possible to argue that 
fhe decision in ‘Iossifoglu v. Coumanta= 
ros’ (1941-1 KB 396) has gone a bit too 
far in holding that the moment the ar- 
bitrator accepts an appointment he en= 
ters upon. a reference. Perhaps the ar= 
bitrator must do some act which is re« 
ferable to his position as an arbitrator 
and to nothing else before it can ba 
said that he entered upon the reference] 
and indeed in any event, sofar as 
Cockburn, C.J. wasconcerned in ‘Baker 
y, Stephens,’ (1867-2-QB 523) he point 
Bd out that the arbitrator must taka 
upon himself and exercise the functions 
df an arbitrator.” 


9. In fact, TIossifoglu’s case (1941-T 
KB 396) is far from being specific, whe- 
ther the date of assumption of office of 
arbitrator or date of communication be- 
ween them signifies their entering on 
reference. The wide gap between the two 
such dates in a given case may make Ït 
difficult to apply the ratio of this case 
in which itself such gap was immate« 
tial. Though Iossifoglu’s case is follow= 
2d now by various Indian High Courts, 
no case decided by any one of . them 
was brought to our notice, in which 
mere date of assumption of office or 
Issuing of notice is held to be date of 
such entering on reference, 


1g. Mr. Bhonsle, the learned Govt, 


Pleader, appearing for Respondent. 
zelied on Dr, Babubhai’s case (AIR 
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1956 Bom 146) (supra) and the case c£- 
Soneylal Thakur v. Lachhminarain Th- 
kur, AIR 1957 Pat 395 and M. George 
v. Raju M. Mathew, AIR 1978 Ker 1", 
We have already indicated how reliance 
on Dr, Babubhai’s case is wholly mix 
conceived, The Patna case also relied 
amongst others on Dr. Babubhai’s case, 
The question of its application to facts 
and facts of each (sic) is very difficuli, 
The words “when he proceeds to do 
something in furtherance of and tr- 
wards the execution of the work of ar- 
bitration” are too vague to admit pre~ = 
cise connotation, These can cover even 
the act of issuing notices. But the learz~ 
ed Judges in that casg (Patna) did not 
treat the act of even appearing of tke 
parties beforg the arbitrator and the 
adjournments, as act of entering on re- 
ference, Fixing the date of hearing wes 
considered by the learned Judges to te 
such an act, As observed by the learc~ 
ed Judges in para 5 of the judgmert 
the true position in such a situation ar- 
pearsto be depending on facts and facs 
of each case. The words ‘doing some act 
by the arbitrator in furtherance of and 
towards the execution of arbitration 
work’ or ‘taking some effective step’ ky 
themselves do not indicate any precise 
concept. The same is true of Kerala 
Judgment, In this case of M. George ™% 
Raju M. Mathew, decided by the Sur- 
reme Court: -in AIR 1962 SC 78, the 
question. as to when arbitrator enters 
on reference, had not arisen for cons=~ 
deration, Reliance thereon is not of any 
use, 


11. Mr, Bhosle contends that time 
limit of 4 months prescribed undar 
clause (3) of Schedule I would become 
dead letter īf it is not computed from 
the date of the first act of the arbitre~ 
tor. This contention is not. without some 
substance and receives some support 
from a few observation in Dr, Babc~ 
bhai’s case, The fear however need nret 
be inflated as, an aggrieved party is 
enabled under this clause to call upon 
the arbitrator fo act and to move the 
Court under Sec. 11 either to compel 
him to act or his removal, 


12. The Full Bench of the Calcutta 
High Court has had occasion to consider 
what “entering on reference’ by the ar- 
bitrator means in the case of Ramanata 
Agarwalla v. Goenka & Co. AIR 1973 
Cal 253. After considering Sec. 3 and 
the several clauses of the Schedule I 


hold that the 
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and. Sec, 11 of the Act and different 
phrases employed by the legislation 
with regard to the stages beforg the ar- 
bitration,’ the learned Chief Justica 
speaking for tha Court observed as fol- 
lows: (para 29): . 

“Entering on reference, therefore, re- 
fers to the first step that the Arbitra- 
tor takes in the reference, that is to 
say, when he begins to deal with the 
reference, The Arbitrator, under the 
Act, may have to do various ministerial 
acts but the doing of any of the mīnis- 
terial acts is not entering on the re 
ference. It is only when he first applies 
his mind to the dispute referred to him 
that he enters on the reference. When, 
however, in a particular case, he first 
applied his mind to the dispute would 
depend in the facts and circumstances 
of that case.” 


He then recorded his conclusion in’ 
para 35 of the judgment as follows:— 

“We therefore, answer the questions 
referred to us as follows: 


(1) An Arbitrator does not enter on 
the reference as soon aS he assumes the 
office of an Arbitrator. An Arbitrator 
does not necessarily enter on the refer- 
ence when he actually commences the 
decision of the matter în the presence 
of both parties or ex parte, An Arbitra- 
for enters on a reference when he first 
applies his mind to the dispute or con- 
troversy before him depending on the 
facts and circumstances of each case.” 
With respect, we find ourselves in 
agreement with the above observation, 

13. Thus, the arbitration proceeding 
consists of two stages. One such stage | 
consists of merely ministerial acts while 
the second stage consists of effective. 
adjudicative acts In furtherance of the: 
work of arbitration, namely of proceed-: 
ings to decide controversies in between 
the parties, whether arising out of the 
main dispute or procedural aspects in 
the disposal thereof, The arbitrator 
cannot be said to have entered on the 
reference unless tha second stage 
can be said to have been reached 
someway or the other, Looked at from 
this point of view it is impossible to 
arbitrator had entered 
on reference in 17-11-1971 when noth- 
ing had happened on that data beyond 
the arbitrator: issuing notices to the 
parties to file their statement of claims. 
The re’sume’ ofevents in this case indi- 
cates that no effective step was taken 
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by the arbitrator, till the hearing of 
the dispute commenced on 21-2-1972. 
Each one of the earlier stages covered 
merely some or the other of the minis~ 
terial acts such as issuing of notices, 
acceptance of statement of claims and 
adjourning the case to- suit the conven- 
ience of the parties, 21st February 1972 
must be held, on tke facts and in the 
circumstances of the case, to be the date 
on which the arbitrator had entered on 
reference. The award dated 15-5-1972 
was within four months prescribed un= 
der cl. 3 of Sch. I of the Arbitration 
Act. In this view of the matter, the 
finding recorded by the learned’ Judge 
on this point is liable to ‘be set aside, 
14. Mr. Bhosle then challenges the 
validity of the award virtually directing 
specific performance of the contract to 
sell the moveables. Now it is true that, 
no specific performance of contract is 
decreed by ‘any civil court where, com- 
pensation in money can furnish ade~ 


quate relief, This is what Sec. 14 of 
the Specific Relief Act lays . down. 
Breach of contract to sell moveables 


can ordinarily be compensated in money 
terms, Ld. trial Judge however over- 
ruled this objection in two grounds, 
iThis, according to him, is not such an 
error of the Arbitrator . which .can-be 
corrected by the civil court under Sec- 
tion 14 or Sec. 33 of the Arbitration 
Act. Secondly, the rail scrap not being 
available freely in the open market, 
ease falls under the exception contem- 
plated under Sec, 58 of Sale of Goods 
Act and Sec. 10 of the Specific Relief 
Act. Both these grounds are well found- 
ed and the contention of Mr, Bhosle is 
liable to be rejected, 


. 15. Mr. Bhosle, however, contends 
that in the circumstances of this -case, 
it is impossible for the railway depart~ 
ment to comply with the decree as they 
arenot possessed of required steel scrap 
stock, He, therefore, contends that. at 
the most the arbitrator should have 
awarded a decree for compensation and 
not for the specific performance of the 
contract, particularly when lot of time 
has passed from the date on which the 
contract was to be enforced and the 


date when the award is being confirm- 


ed to-day. Now impossibility of perform< 
ance of any contract is certainly. a 
matter which any arbitrator has got. to 
take into account. But such grievance 
cannot be entertained by us as it has 
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not been raised. not only before the trial 
Judge but also before the arbitrator 
himself, He then could have verified 
the truth of it. Mr. Bhosle could not 
read out any passage from the state- 
ment of their claim before the arbitra- 
tor in this behalf. He could draw our 
attention only to the ‘averments in 
which reliance was placed by the res- 
pondent on the letter of appellant in 
which it had admitted as if the requir- 
ed quantity of goods ` was delivered, 
Suffice it to observe that this averment 
can by: no stretch of imagination be 
considered to mean pleading of impos- 
sibility of performance of the contract 
as suggested. It is difficult to know 
from the material on record as to what 
was the answer of the appellant to this 
alleged admission. Even if the arbitra~ 
tor is found to be in error in this. be« 
half, the same by itself cannot justify 
interference by us. It is, therefore, dif- 
ficult to assume that. the contract un« 
der consideration was impossible ofper- 
formance and therefore the award is 
lable to be vitiated. The Court, in our 
opinion, thus was bound to pass a dec- 
ree in terms of the award. : Objections 
raised on behalf of the respondent ‘in 
their Misc. application were liable to 
be. rejected being untenable, i 


16. We accordingly allow both the 
appeals of the appellant and set aside 
the judgment of the’ trial Court. We 
decree Special Civil Suit No.. 252 of 
1973 filed by the^ appellant with costs 
and reject the claim of the respondent 
in Misc. application, No. 632 of 1972 
with costs. aN i 


17. The appellant will also get costs 


of these appeals. 
; Appeals allowed, 





AIR 1979 BOMBAY 218 
DHARMADHIKARI AND REGE, JJ. 
Chhatrapati Charitable Devasthan 

Trust, Appellant v. Parisa Appa Bhoske 
and others, Respondents. ` 
A.F. O. D. No. 487 of 1970, Dj- 
23-11-1978.* BEY sy 
Bombay Tenancy. and. Agricultural 
Lands Act (67 of 1948), S. 88-B — Ap- 


*(Against Order of P. D. Limaye, Joint 
Civil J., Sr. Divn., Kolhapur, D/- 30-6= 
1970.) . l l 


EW/EW/C640/79/JHS 





1979 Cc. C. Devasthan Trust v. 


plication for registration of Trust under 
Bombay Public Trusts Act made in 1926 
— Trust actually . registered in 1959 — 
Trust cannot get exemption under Set- 
tion 88-B in respect of land of which 
tenant became owner on tillers day. 
(Bombay Public Trusts Act (29 of 195&, 
Ss. 18 and 20). i 

Under the proviso to S. 88-B a Trust 
cannot apply for exemption unless it 
has been registered under the Bombay 
Public Trusts Act. Therefore a landlord 
is not entitled to file an application ur= 
der S. 88-B unless such a trust is duly 
registered. Section 18 of- the Bombay 
Public Trusts Act read with Ss. 17, 19 
20,21 of that Act makes it clear that 
the trust cannot be said to be register~ 
ed merely when an application under 
S.18 is filed. On the contrary registre- 
tion is effected only after the order ls 
passed by the competent authority ur- 
der Section 20 and the entry ‘s 
‘taken in the register,. Therefore where 
the application for registration cf 
the Trust was made in 1956 brf 
the Trust was actually registered in 
May, 1959 and the tenant had become 
the owner of the land under S. 32 o2 
the tiller’s day i.e. 1-4-57, the Trust 
cannot get exemption under S. 88-B ina 
respect of the land and divest the tem- 
ant of his vested rights, AIR 1970 Bon 
23, Rel. on.. ` (Paras 5, 7, & 
Cases Referred: Chronological Paras 


AIR 1970 Bom 23: 1969 Mah LJ 
476 , . 4,3 


G. B. Rege with R, G. Samant and 
Co., for Appellant; 
for Respondents Nos, 4 (1) and 5, 


DHARMADHIKARI, J:.— The appel- 
lant, Public Trust filed a suit for pos= 
‘session of certain agricultural lands 
situate at Uchagaon in taluka Karvi? 
of Kolhapur district against the defen= 
dants on the ground of trespass by tha 
defendants in the suit lands or in ths 
alternative on the ground that they ara 
tenants whose tenancy was duly tere 
minated, ‘ 

2 The. sut Jands ie Survey 
Nos. 140 and 141 initially : belonged to 
Chhatrapati of Kolhapur who created 
a trust called “Shri Chhatrapati Chari- 
fable Devasthan Trust” and the suit! 
lands were donated to the said trust 
The said trust was created on 18th of 
Jan. 1956 and thereafter it was ‘regis- 
fered under the Bombay Public Trusts 


K, J, Abhyankar, . 
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Act, 1950, The trust obtained a certifi- 
cate under S, 88-B (2) of the Bombay 
Tenancy and Agricultural Lands Act, 
1948. It is mot necessary to make a re- 
ference to the other averments made 
in -plaint because ultimately it appears 
from the judgment of the trial Court. 
that the case of trespass was given ‘up 
by the plaintiff and the suit proceeded 
on the basis that the predecessor of de- 
fendant No. 4, Anant Mudhale was the 
only tenant of the suit lands and his 
tenancy was duly terminated, It ap- 
pears from the record that his tenancy 
was terminated by a notice dated 23rd 
September 1967 -with effect from the 
end of March 1968, - 


8. Defendant No, 4, who was the 


real contesting defendant filed his 
written statement and contested the 
suit, He denied the fact that the Trust 


had obtained any certificate under Sec- 
tion 88B (2) of the ‘Tenancy Act and 
according to him even if such a certi- 
ficate was obtained by the trust, it was 
not binding on him as he was not a 
party to the said proceedings, Original 
defendant No. 4 died during the pen- 
dency of the suit and his heirs were 
brought on record, They have filed 
their written statement vide Exhibit 45, 
It was contended on behalf of the heirs 
of defendant No. 4 that on ist April 
1957 they and their predecessor Anant 
became owners of. the suit landsin view 
of the provisions of S, 32 of the Ten- 
ancy Act. They further contended that 
thereafter the suit Jands did not belong 
tothe Trust ‘at all and hence the notice 
of termination of tenancy fs of no con- 
sequence or effect, On “these grounds, 
according to the defendants the suit it- 
self was not maintainable, 


4. In view of these pleas raised by 
the parties the learned Judge of the 
trial Court framed necessary issues. It 
appears that before the trial Court it 
was an admitted position that the Trust 
was registered under the Bombay Pub- 
jie Trusts Act, 1950 on 31st of May 1959. 
The learned Judge further found that 
fn view of the provisions of the Bom- 
bay Tenancy Act on Ist April1957 ie 
the tillers’ day the tenants became 
owners of the suit lands under S. 32 of 
the Tenancy Act. Therefore, relying 
upon the Division Bench decision of this 
court in Laxminarayan Temple, Kothure 
v. Laxman Mahadu Chandore, 1969 Mah 


` 
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LJ 476: (AIR 1970 Bom 23) the learn= 
ed Judgeheld that thesuit isnot main= 
tainable because defendant No, 4 had 
already become owner of the suit lands 
on ist April 1957 itself. As a result-of 
this finding the learned Judge of the 
trial Court dismissed the suit filed by 
the plaintiff, It is this judgment and 
decree which are challenged in the pres 
sent first appeal, 


5. Mr, Rege, Iearned Counsel ap- 
pearing for the appellant plaintiff con- 
tended before us that the learned Judge 
of the trial Court has committed an 
error in holding that the present suit 
fis covered by the earlier Division Bench 
decision of this Court in L, N. Temple 
v. Laxman, According to Mr, Rege in 
the present case the Trust was created 
on 18th of January 1956. The sult pro- 
perty was donated in the name of trus3 
on 13th July 1956, On 24th Septem- 
ber 1956 the Trust was duly sete 
tled. On 18th January 1956 itsel 
an application for registration of 
the Trust under she Bombay Pub- 
lic Trusts Act, 1950 was filed bee 
fore the competent authority. Ultimate 
order in that behalf was passed by: tha 
authorities concerned on 31st of May 
1959 and thereafter sometime in July 
1960 an application under S. 88-B (2) 
of the Tenancy Act was filed. Accord- 
ing to Mr. Rege in view of the provi- 
sions ofthe Bombay Public Trusts Act, 
1950 and particularly S, 18 thereof, tha 
Trust should be deemed to have been 
registered on the date of the applica- 
tion itself Re, 18th Jan. 1956. If this 
is so, then the law laid down by this 
Court in L. N, Temple v, Laxman is 
obviously not applicable to the facts 
and circumstances of this case becauss 
till 18th Jan. 1956, original defendant 
No. 4 had not become owner of the 
suit lands under S. 32 of the Tenancy 
Act. It is not possible for us to ac 
cept this contention. Section 18 of the 
Bombay Public Trusts Act, 1950 con- 
templates filing of an application for 
registration of the Trust. Merely 
because an application is filed in 
that behalf, it does not follow 
that the trust is automatically regise 
tered. After such an application is filed, 
an inquiry for registration is to be held 
as per the procedure prescribed by Sec- 
tion 19 and the rules framed there- 
under, On completion of the inquiry 
under S, 20 of the Act the Deputy or 
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The Assistant Charity Commr, has 
to record his findings with the reasons- 
therefor as ' tö the matters mentioned in 
S. 19, At the same time the said -autho- 
rity is required to make an order for 
payment of registration fees, After the 
said registration fee is paid and the 
erder in that behalf is passed the De- 
puty or the Assistant Charity Commis- 
sioner has to make entries in the regis« 
fer kept under S. 17 in accordance with 
The findings recorded by him under 
5. 20 of the Act, or if an appeal or an 
application is made as provided by the 
Bombay Public Trusts Act then in ac- 
eordance with the final decision of tha 
competent authority provided by the 
Act. Therefore, from the bare reading 
of the provisions of Ss. 18, 19, 20 and 21 
of the Bombay Public Trusts Act, 1950 
& is quite clear that unless an order is 
passed under S, 20 of the Bombay Pub- 
iic Trusts Act, 1950 a Trust cannot be 
said to have been duly registered, This 
position is further made clear by the 
cules framed under the Act. Rule 8 of 
zhe Bombay Public Trusts Rules, 1951 
deals with the certificate of registration, 
According to this rule when a public 
irust, is enrolled in the register of pub- 
lic trusts, a certificate in the form refere 
redto in the rule has to be issued tothe 
trustees in token of registration. Sucha 
certificate is to be signed by the Assis- 
tant or the Deputy Charity Commis- 
sioner incharge ofthe Public Trusts ree 
gistration and shall bear his official 
seal, From the form of the certificate 
it is further clear that the competent 
authority has to certify that the public 
trust described in the certificate “has 
this day been duly registered under 
the Bombay Public Trusts Act, 1950.” 
Therefore S. 18 of the Act cannot be 
read in fsolation and has to be consider- 
ed along with the scheme of the other! 
provisions of the Act viz. Ss. 17 to 21 
Tf these provisions are read together, 
the trust cannot be said to be register- 
ed merely when an application under 
S. 18 is filed. On the contrary registra~ 
tion is effected only after the orderis 
passed by the competent. authority un- 
der S. 20 and the entry is taken in the 
register, From the documents produc- 
ed on record, that ig an extract from 
the entries of the public trust register 
% appears that so far as the present 
frust is. concerned, it was registered on 
31st of May 1959 i.e, after the tillers’ 
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ay, In this vlew of the matter, in our ` 


our opinion, the law laid down by this 
Court in L., N, Temple v, Laxman (AIF 
1970 Bom 23) is wholly applicable te 


the facts and circumstances of the præ - 


sent case, The Division Bench while 
construing the provisions of the Bom- 
bay Publie Trusts Act, 1950 as well a 
S. 88-B of the Tenancy Act, in the saic 
decision observed as under (at pp, 25, 
26 of ATR):— 


“Clausa (b) grants exemption to tha 
properties of certain types of trusts and 
the proviso lays down two conditions 
for the acquisition of the exemption the 
conditions being firstly that the trus? 
must be or must be deemed to be re- 
gistered under the Bombay Publie 
Trusts Act and secondly, that the entira 
Income of the property is appropriated 
for the purposes of the trust, A trusts 
not entitled to the exemption till B 
fulfills the two requirements mention= 
ed in the proviso, It must follow thai 
the trust in the present case was no 
: entitled to exemption under S. 88-B till 
28th March 1958when it was registered 
under the Bombay Public Trusts Act 
Before that date however, respondent 
No. 1 had already become the owner 
of the land by virtue of the provisions 
contained in Ss, 32 to 32R of the Ac 
The petitioners cannot get exemption 2 
respect of a land which had ceased t) 
be the property of the trust on the data 
on which the trust became entitled t3 
claim that exemption, 


` We are, however, unable fo accep 
fhe view of the Maharashtra Revenu3 
Tribunal that the trust ought to hava 
been a registered trust on Ist August 
1956 on which date Section 88-B cama 
Ento force, fn order that the lani 
may be entitled fo exemption under 
that section, Thera is nothing in tha 
terms of clause {bf of Section 88-B (F) 
which requires its operation to be 
confined to the properties of thos? 
trusts which were already in existence 
when Section 88-B came into force, Tha 
exemption granted by Section 88-B is 
not confined to the operation of Sece 
tions 32 to 32R of the Act, but extents 
to the operation of several other pre= 
visions of the Act, A trust may bs 
created after Section 88-B came into 
effect and still the lands cf 
the trut would be entitled to 
the exemption given by, that. seclica, 


P. A, Bhoske - [Prs,.5-7] - Bom. 221 


A trust, however, cannot claim an eg- 
emption underthat Seection in respect 
of .lands which had already become the 
property of the tenants before the 
right. of exemption was acquired by 
the trust, That is why the trust in 
the present case having become entitl- 
ed to claim exemption under S, 88-B 
for the first time or 28th March 1958 
cannot get exemption In respect of a 
land which had gone into the owner- 
ua „of respondent No, 1 on 1st April, 


6. It is also not possible for us to 
accept the contention of Mr, Rege that 
though in fact an order under Sec, 20 
of the Bombay Public Trusts Act is 
passed by the competent authority on 
31-5-1959, in law the trust should be 
treated as deemed ‘to have been 
registered on the date of application ` 
or on the date when the particulars 
under Section 18 were furnished by 
the trust, In this case we are not con- 
cerned with the doctrine of ‘relation 
back’ qua the provisions of Bombay 
Public Trusts Act, but we will have to 
consider this part of the argument, in 
view of the rights and liabilities creat~ 
ed by the Bombay Tenancy and Agri- 
cultural Lands Act and particularly 
Section 88-B thereof. The Bombay 
Tenancy and Agricultural Lands Act 
was amended by Bombay Act XIII of 
1956. The amending Act added Ss. 32 
to 32R to the parent Act, with the 
object of transferring the ownership 
of agricultural lands from landlords to 
tenants, Le, to the tillers of the land. 
Subject fo c®rtain exceptions, with 
which we ara not concerned in this 
case, tenants became owners of the 
lands from the tillers’ day ie. 1-4- 
1957, By the same amending Act Sec- 
tion 88-B was also added to the parent 
Act, along with proviso, 


_% By the proviso two conditions 
have ‘been laid down for a trust to 
get exemption, Ona of them is that 
the trust must be a registered trust! 
under the Bombay Public Trusts Act. 
Therefore a landlord is not entitled to 
file an application under Section 88-B' 
unless such a trust is duly registered. 
Til then the application itself is not 
maintainable, In this particular case 
an occasion to file application under 
Sec, 88-B arose after 1-4-1959. It is 
not disputed by Mr. Rege that even 
though an application for registration 
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was filed in 1956, till 1-4-1959 the 
trust was not entitled to file such an 
application for exemption under Sec- 
tion 88-B of Tenancy Act, The tenant 
became owner of the land on 1-4-1957 
i e. tillers’ day. If this is so, then on 
the basis of alleged doctrine of ‘rele~ 
tion back’ he cannot be divested af 
his right of ownership. Section 88-Bis 
in the nature of exception or exemp- 
tion. Therefore, it will have to be 
strictly construed, The object of the 
Act is to confer the ownership rights 
on the tiller of the land. He becomes 
owner of the land on 1-4-1957, There~ 
fore the order of registration passed 
on 1-4-1959 and that too in the prc~ 
ceedings , under Bombay Public Trusts 
Act, to which tenant was mot a party, 
cannot have an effect of extinguishing 
his acquired or vested right. The 
order passed on 1-4-1959 registering 
the trust cannot have effect of reviv- 
ing an extinguished or lost claim s3 
far as the trust is concerned, 


8. As already observed, as the trust 
in the present case was registered on 
3ist of May 1959, it cannot claim an 
exemption under Section 88B of the 
Tenancy Act in respect of the suit 
lands, which had already become ‘the 
property of defendant No. 4 before 
the right of exemption was acquired 
by the trust. 


9. In this view of the matter in 
our opinion, the learned Judge of the 
trial Court was right in dismissing the 
suit of the plaintiff as the suit was not 
mairtainable, 


10. In the result, therefore, the ap= 
peal fails and ïs dismissed. However, 
in the circumstances of the case there 
will be no order as to costs, 

Appeal dismissed 
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Maharashtra ‘Co-operative Societies 
Act (24 of 1961), Sec. 78 (1), (2), (3) 
and (4) — Power cf Registrar to ap- 
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Shripatrao v. State . 


_ Sub-sec, 


- Hnuance 


A.L R. 


point Committee and to terminate ap- 
pointment — Whether absolute — Stage 
contemplated by sub-section (3) reach- 
ed — Registrar whether justified in 
replacing Committee by Administrator, 


As and when the administration of 
the society has so improved that 
ushering in the elected representatives 
becomes necessary and that is the view 
of the Registrar, the Registrar is oblig- 
ed to act under sub-section (3) of 
Section 78 and not to use his powers 
under sub-section (1) or (2) of Sec. 78, 
(3), therefore, clearly says 
that if at any time during the period 
referred to in sub-section (1) (which 
obviously means the optimum period 
of four years), it appears to tha 
Registrar that it is no longer necessary 
to continue to carry on the affairs of 
the society as aforesaid, the Registrar 
may, by an order direct that the 
management’ shall terminate, The mo 
ment the Registrar thinks that the 
affairs need not be administered under 
sub-section (1) of Section 78. he has 
to terminate the appointed manage- 
ment, It also follows that there must 
be someone to take over the ad« 
ministration from the appointed 
management. The second part of that 
sub-séction, therefore, lays down that 
on such order being made, the manage- 
ment of the society shall. be handed 
over to a new committee duly 
constituted. This duly constituta 
ed committee Es obviously the 
alected committee under the by-laws 
of the society. Except in the last situas 
Hon the right of the Registrar to ap« 
point includes his right to terminate 
žhe appointment and these two aspects 
of the same right viz, positive and 
negative, are both available to him so 
long as the situation warrants the con 
of - the administration under 
sub-section (1) of Section 18, Thus 
within the limits of time and situa« 
“ion discussed above the. Registrar’s 
right of appointment is absolute, That 
sight also includes the right to termi- 
nate the appointment and to make a. 
aew appointment. He is mot obliged to 
zive any reason for the termination of 
she appointment nor is he obliged to 
give any opportunity to be heard to 
she appointed committee or adminis- 
=rator. However, this absolute right 
somes to an end the moment the situa- 
tion permits the society’s. affairs to ba 
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handed over to an elected body and 
in that case he has to merely termi- 


nate the appointed . management and 
hand over to the elected body. Im 
other words though a committee ap- 


pointed under sub-section (1) has no 
vested right to continue and is 
normally amenable to the . Registrar’s 
order of appointment and re-appoint- 
ment, if the situation has reached a 
stage as contemplated by sub-sec. (3), 
it does get a right under the statute 
to continue until the elected body 
takes over from it. In the instant cas? 
though the situation contemplated ty 
sub-section (3) had been reached, tha 
Registrar by the impugned order re- 


placed the committee by an admin- 
istrator.. The impugned order must, 
therefore, be struck down. Order 


struck down end the Registrar directed 
to request the Collector to hold early 
elections and further directed to termi- 
nate the appointment of the committe? 
as soon as the elected body was ready 
to take over. (Paras 11, 12, 13) 


A. V. Savant, for Petitioners; c. i, 
Sawant, Addi. Govt. Pleader with 
W. N. Yande, Asstt. Govt. Pleader, for 
Respondents. 


DESHMUKH, Ju— This is a petition 
by thirteen members of the committee 
of the Sakhar Karkhana which itself 
petitioner No. 14 This petition ha 
been filed tochallenge the order Ex.-D 
to the petition dated the 25th cf 
August 1978 passed by the Director cf 
Sugar and Additional Registrar, Cec- 
operative Societies, Maharashtra State, 
‘Poona-9. By this order the appoint 
ment of the committee of petitioners 
Nos. 1 to 13 has been terminated and 
one K. S. Jaiswal, District Deputy 
Registrar, Co-operative Societies, Beed, 
has been appointed administrator cf 
petitioner No.. 14 Karkhana’ for the 
period ending with the 31st of Decem- 
ber 1978 or till the elected Board of 


Directors of the Karkhana‘ is form=t 
end assumes charge, whichever Is 
earlier, 


2. Most of the facts are- undisputed, 
The dispute relates to the interpreta- 
tion of the provisions of. sub-sec, (3) 
of Section 78 of the Maharashtra: Ca 
operative Societies Act, 1960, ard 
more particularly the powers and righ-s 
of the Director of Sugar and the Ad+« 
ditional Registrar of Co-operative Socie- 
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ties with regard to. the appointment, 
continuance or discontinuance of the 
committee appointed’ under sub= 
clause (i) of clause (a) of sub-sec~ 


tion (1) of Section 78 or one or more 
administrators appointed under - sub- 
clause (ii) of clause (a) of sub-sec. (1) 
of Section 78 of the same Act. Ad- 
mittedly, petitioner No, 14 as a co-op- 
erative sugar factory was registered 
on the 14th of June 1974. The first 
meeting of this society was called on 
the 15th of July 1974. It was adjourn- 
ed to the 20th of July 1974. On that 
day, as per provisions of the Co-opera- 
tive Societies Act and the by-laws of 
the Society, a board of twelve mem- 
bers was nominated by the general 
body till the regularly elected Board 
of Directors took over the manage~ 
ment, By about the 28th of September 
1975, nine out of the twelve members 
resigned. The -quorum for the meeting 
of the Board of Directors as per the 
by-laws was one third of the sanctioned 
strength. It means that a. minimum of 
four Directors ought to be there for 
forming a quorum of the managing 
committee. As the Directors that re- 
mained - after. nine, persons resigned 
were only three, there was no possibi- 
lity of having a quorum and hence 
no possibility of the managing com- 
mittee meeting lawfully for transacting 
any business, The Director of Sugar, 
therefore, thought that a situation had 
arisen in which a majority of the 
members hed ceased to perform their 
functions and the business of the 
Society had or wap likely to come to 
a stand-still. Since he formed this 


“opinion, he acted under sub-sec. (1) of 


Section 78 and issued ~ show ` cause 
notice to theremaining three members, 
He accepted their explanation, heard 
them and naturally concluded that the 
business of. the Society could not be 
carried on lawfully and the remaining 
three members must be removed from 
the . Board .of Directors, Accordingly, 
he. removed them. When the Registrar 
takes this action under sub-section (1) 
of Section 78, he is further obliged to 
pass an order for appointing a com- 
mittee consisting of three or more 
members of the Society in the place 
of the old committee or to appoint 
one or more administrators who need 
not be members of the Society. Ac- 
cordingly, respondent. No, 2 passed an 
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-order dated 12-12-1975. Ex. A to the 
petition. Under’ this order which fs 
expressly stated io ‘be under Sec- 
tion 78 (1) (a) (i), he appointed acom- 
mittee of ten members. Their period 
of appointment was initially for one 
year from the date they assumed 
charge unless some earlier order was 
passed terminating their appointment. 
This committee has all the powers cf 
an elected Board of Directors as per 
by-laws of the Karkhana, By further 
order dated 1-1-1977 the period of this 
committee was extended up to the 31st 
of December 1977 or until further 
orders, whichever was earlier. Theft 
order is Ex. B to the petition. In 
March 1977 three more members were 
added to the same committee, How- 
ever, two of them resigned and the 
committee nominated two members in 
their place on the assumption that it 
had a right of nomination as wel, 
which is available under the by-laws 
to the elected Board of Directors. Mr, 
C. J. Sawant, the Counsel represent~ 
ing the respondents, has some doubt 
about the legality and correctness of 
this procedure, but that point is not 
relevant at all for the decision ofthis 
petition and has not been either argu- 
ed or considered by us, 


3. In October 1977, the existing 
committee requested respondent No. 2 
to further extend its period till the 
end ‘of 1978, but no specific order has 
been passed in that behalf. The com- 
mittee has just continued to function, 
as no specific orders were passed by 
respondent No. 2 


4. Later on, the committee ftself 
conducted some correspondence with 
respondent No, 2 as well as the Gov- 
ernment of Maharashtra. The com- 
mittee felt that the time was oppor- 
tune for holding the elections under 
the by-laws and to hand over thead- 
ministration to the regularly elected.re-~ 
presentatives instead of a nominated 
committee by the Director of Sugar. 
This approach, in principle, seems to 
have been accepted by the Registrar 
viz, respondent No. 2. but instead of 
requesting the Collector to hold the 
elections under Chapter XI-A of the 
Maharashtra Co-operative Societies Act, 
he passed the impugned order dated 
the 25th of August 1978. by this order 
he replaces the committee of peti- 
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tioner No, 1 by an administrator who 
is a Government officer and lays down 
the period of the appointment of the 
Government officer till the end of the 
31st of December 1978 or even earlier 
If a Board of Directors is elected for 
the Karkhana. It is this order of re- 
placing the committee by an adminis- 
trator which is being challenged by 
the petitioners, 

5. Two questions really arise for 
our consideration as canvassed on be- 
half of the respondent, The first is 
what is the real nature of the autho- 
rity or power of respondent No. 2 in 
the matier of appointing committee or 
administrators under sub-section (1) of 
Section 78 and the second point is whe- 
ther the action proposed to be taken 
under the impugned order is lawful 
one, 


6- The main argument that has to 
be tested in this case is whether the 
Registrar has an absolute right to 
thange the composition of the com~ 
mittee from time to time or to replace 
pne committee by another or to re- 
move the committee and replace it by 
an administrator at any time he 
chooses or vice versa. Whereas tha 
Registrar claims an absolute right, ac- 
rording to the learned Counsel for the 
petitioners, he is guided and controll- 
2d by the provisions of Section 78 and 
cannot act beyond it. What precisely, 
therefore, Section 78 says about the 
Registrar’s role has to be found out, 


7. Sub-section (1) of Section 78 
zontemplates that the committee of a 
society or eny member of that com~ 
nittee is ‘guilty of the various 
irregularities and misdeeds described 
n that section. Any one of them, if 
proved, permits the Registrar to re~ 
move that member and replace him or 
zo remove the committee as a whole 
and make alternate arrangements for 
zhe administration of the affairs of the 
society. In fact ,the provisions of sub= 
section (1) of Section 78 require him 
=o pass a composite order after hear- 
fng the existing committee. If hecon~ 
aludes after hearing it that the execu- 
“ive committee requires to be removed, 
he will do so by an order and by the 


latter part of the same order he is 
permitted to appoint another com- 
mittee or administrators as provided 


by clause (a) of sub-section (1) of Sece 
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tion 78. That clause is reproduced hers 
for ready reference, 


M eawaeetene ., by order 
(a) remove the committee, and 
(i) appoint a committee, consisting 


of three or more members of the 
society in its place, or : 

Gi) appoint one or more admin- 
istrators who need not be members oi 
the society, and who may be 
individuals or a corporation  (includ- 
ing a company owned or controlled by 
the State or a subsidiary company 
thereof), to manage the affairs of the 
society for a period (not. exceeding 
two years) specified in the order 
which period may, at the discretion ož 
the Registrar, be extended from time 
to time, so however, that the tota. 
period does not exceed four years iz. 
the aggregate;”, , ; 


Some confusion was initially createc 
before us because the section uses the 
same word “committee” while describ- 
fing the existing committee to be re- 
moved and the new committee to be 
appointed under sub-clause (i), The 
Counsel for the petitioners argued a 
one stage that~the word “committee’ 
. used at any place in the whole sectior. 
must be deemed to have the same 
connotation and cannot be. attributet 
different meanings. On closer examina~ 
tion, we find that It is not possible tc 
accept this argument, The committee 
that is contemplated by the opening 
clause of sub-section (1) of Sec. 78 is 
obviously a committee of the society 
eonstituted as per by-laws thereof. H 
could be the first corimittee which has 


a limited life till the elected com- 
mittee takes over or it could be 


. the regularly elected committee whick 
has ` a five years’ life so far as the 
sugar producing co-operative society 
is concerned, It is that committe= 
which has not conducted the affairs 
well and is found guilty of one ofthe 
various clauses that follow in that sub- 
section, Once that situation develops 
and the Registrar follows the proce- 
dure of issuing show cause notice and 
satisfying himself after hearing -the 
members an occasion 
removal of that committee- by an order 
of the Registrar, Once that regular 
committee as per by-laws is thus re- 
moved, the Registrar has a choice 
under sub-clause (i) or (ii) either to 
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arises for the. 
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appoint a committee or to appoint an 
administrator. The . committee could 
consist of three or more members who 
are all members of the society. If the 
Registrar chooses to appoint a committee 


under sub-clause (i), -as the choice is 
limited to the members of the 
Karkhana, he cannot appoint an out- 


sider. However, the composition ofthe 
committee could consist of any num- 
ber but not less than three, This num- 
ber of the members of the committee 
has no relationship whatsoever to the 
members which the by-laws of the 
factory may prescribe, The composi- 
tion of the committee under the by- 
laws is again controlled by the various 
provisions of the by-laws themselves. 
In the case of the present factory, for 
instance, certain interests have to be 
reflected by giving representation in- 
cluding a backward class candidate and 
a scheduled caste candidate, These re- 
strictions are not relevant when the 
Registrar appoints a committee under 
sub-clause (i) for the purpose of mana~ 
ging the affairs of the society. Instead 
ofacommittee, if the Registrar chooses 
to appoint one or more administrators 
under sub-clause (ii), it need not be 
repeated that the above provisions of 
the by-laws of the society will have 
no relevance whatsoever, The reason 
fs obvious, If the working of a society 
has deteriorated and the elected re- 
presentatives are required to be re- 
moved from management, the purpose 
is to improve the working by appoint- 
ing either an administrator or a com- 
mittee to bring about normalcy where 
election and re-~entrustment ofthe ad- 
ministration to the elected representa~ 
tives will become possible. The Legis- 
lature has. therefore, laid down’ the 
optimum period of four years for such 
interim arrangement, The appointment 
of a committee or the administrator 
cannot be for a period exceeding two 
years in the first instance, ‘but the 
period can be extended from time to 
time so as not to exceed four years 
fn the aggregate. We will hereafter 
confine our discusSion to a committee 
only, as we are dealing with the ap- 
pointment of ‘a committee. This is the 
positive provision for the appointment 
of a committee with the Sole object 
of improving the administration of the 
society and to reinstall elected re~ 


_ presentatives, 
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8 What is the real nature of this 
committee? It is, in our view, an ex- 
tended arm of the Registrar. Sub-sec- 
tion (2) of Section 78 clearly lays down 
that the committe2 so appointed shall, 
subject to the coritrol of the Registrar 
and to such instructions as he may 
from time to time give, have power to 
exercise all or any of the functions of 
the committee or of any officer of the 
society and take all such action as 
may be required in the interests of 
the society. Though the appointed com- 
mittee has all the powers of an elect~ 
ed committee, the exercise thereof 
is under the strict control and supervi- 
sion of the Registrar. It is bound to 
obey every direction of the Registrar. 
The second part of that sub-section 
says that the committee will have a 
further right to call a special general 
meeting of the society to review or 
to reconsider the decision or the re- 
solution taken or passed at the general 
meeting ‘called by the previous com- 
mittee or: to endorse actions taken by 
it. This power has been given to the 
appointed committee notwithstanding 
anything contained in the by-laws of 
the society. Sub-section (2A) need not 
be referred to at all, as it deals with 
the remuneration of the administrator. 
Sub-section (3) contemplates a situa- 
tion where the Registrar holds a cer- 
tain view and is obliged to take a 
certain action, Jt is necessary to 
examine this sub-section more care~ 
fully, as it appears to be in a way a 
guideline to the Registrar to conduct 
himself in a certain manner as also a 
restriction on his absolute right to 
appoint or re-appoint the committee 
or the administrator. That sub-section 
says that: , 


“If at any time during any pericd, 
or extended period referred to in sub- 
section (1), it appears to the Registrar 
that it is no longer necessary to conti- 
nue to carry on the affairs of the 
society as aforesaid the Registrar may, 
by an order direct that the manage- 
ment shall terminate; and on such 
order being made, the management of 
the society shall be handed over to a 
new committee duly constituted.” 


The scheme of. this sub-section is in 
a way similar to the scheme of sub- 
section (1). Sub-Section (1) contem- 
plates a certain situation where the 
existing Board of Directors or the 
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managing committee is to be removed. 
The moment removal is contemplated, 
the Registrar is obliged to appoint 
either a committee, or an administra- 
tor. The order has to be composite. 
A void cannot be created in a society. 
If one administration is being super- 
seded, another set-up must be immedi- 
ately replaced, In the same way, the 
scheme of sub-sec. (3) says that dur- 
ing the administration through the ap- 
pointed committee a situation may deve- 
lop when the affairs of the society im- 
prove. They improve to such an ex- 
tent that it appears to the Registrar 
that it is no longer necessary to con 
tinue to carry on the affairs of the 
Society as per earlier sub-sections viz., 


(1) and (2). If the society has shown 
progress and normalcy has been re- 
stored, the Legislature contemplates 


‘that on the formation of that view by 
the Registrar, he will pass an order 
by which the management shall be 
terminated. However, the consequence 
immediately stated is that on such 
order being made, the management 
of the society shall be handed over to 
a new commitiee duly constituted. 
Which is this committee and what is 
its. due constitution? Here again, the 
word “committee” used towards the 
end of sub-section (3) is the regularly 
constituied committee as per by-laws 
of the Co-operative society. If it were 
Not so, there was already a committee 
of manegement appointed under cl, (a) 
of sub-section (1) of Section 78. Sub- 
section (3) is not meant to substitute 
one appointed committee under cl. (a) 
by another. In fact, the very appoint- 
ment and continuance of an appointed 
committee under clause (a) is the 
result of the deterioration of the affairs 


of the society. If that situation has 
improved and the society has now 
shown progress. the appointed com- 


mittee has to be replaced by the elect- 
ed committee which is the committee 
contemplated by that word used at 
the end of sub-section (3). In fact, 
whenever a time-limited order is made 


by the Registrar, the Legislature as- 
sumes that the appointed committee 
will in. fact improve the af- 
fairs of the society. If the time 
allotted is not found enough, the 
Registrar can extend it from time 
to time up to a limit of four 


years, Such: a committee or the admin- 
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istrator is expected to hold elections 
according to the by-laws in such a 
manner that the elected committee is 
ready to take over from them at the 
expiry or termination of their term. 
That is what is contemplated by sub- 
sec. (4). Due to the peculiar situation 
of the emergency and the postpone- 
ment of elections of the committees of 
the specified societies, a situation de- 
veloped where, before the expiry or 
termination of the period of the appoint- 
ed committees, elections of the regular 
committees under the by-laws could not 
take place. By adding a proviso to sub- 
sec. (4) that situation was met with by 
the Legislature by providing an auto- 
matic extension of life to the appointed 
committee, provided not holding the 
elections of the committee was beyond 
the control of that committee. When 
laws are passed prohibiting elections, it 
is obvious that it was beyond the con- 
trol of the committee to hold elections 
and keep an elected committee ready 
for taking over administration. This is 
the total scheme of sub-secs. (1) to (4) of 
S. 78 which are relevant for our pur- 
pose. 


§. What is, therefore, the nature of 
the Registrar’s right in appointing com- 
mittees or administrators? For the pur- 
pose of removal of the committee, the 
only provision is sub-sec. (1) of S. 78. 
If the committee which is to be remov- 
ed under sub-sec. (1) of 78 is a com- 
mittee under the by-laws ofa co-opera- 
tive society, the committee appointed 
by the Registrar under clause (a) would 
mot answer that description, The provi- 
sions of sub-sec. (1) of S. 78 would not,- 
therefore, apply to such an appointed 
committee. Neither in the scheme of 
S. 78 nor elsewhere any provision has 
been laid down for the removal of this 
appointed committee under clause (a) 
of sub-sec. (1) of S. 78. The learned 
Counsel for the petitioners, therefore, 
argued that once a committee is so ap- 
pointed, it must automatically continue 
until the situation contemplated by sub- 
sec, (3) develops or a period of four 
years expires. The Registrar cannot re- 
move this committee or a member there- 
ofor add to and subtract from the com- 
position of this committee. The learned 
Counsel for the respondents, on the con- 
trary, argues that the Legislature has 
advisedly only dealt with the right of 
the Registrar to . appoint-a committee 


‘them. The impugned 
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or to appoint one or more administra- 
tors, It has not made any further pro- 
vision for the obvious reason that S. 16 
of the Bombay General Clauses Act, 
1904, will automatically take care ofthe 
situation. It was not considered neces- 
sary to make any further provision. If 
the Registrar had the right to appoint, 
he undoubtedly had the right to ter- 
minate the appointment and to remove 
order dated the’ 
25th of August. 1978 purports to be 
passed under that authority or power of 
the Registrar. Keeping aside the order 
for the time being, this argument must 
be first tested. The learned Counsel on 
either side conceded that there is no 
Specific provision at all for the purpose 
of removing the committee or the ad- 
ministrator appointed under cl. (a) of 
sub-sec, (1) of S. 78. It is true that the 
learned Counsel for the petitioners 
made an attempt to argue that the com- 
mittee under clause (2) is the same as 
the committee in the opening part of 
sub-sec. (4) of S. 78. Our earlier dis- 
cussion is a clear answer to this argu- 
ment. We are unable to accept such an 
interpretation. Besides this. no other 
provision is broughtto our notice which 
deals with tke Registrar’s right to ter- 
minate the appointment of a committee 
or to remove one or more members 
from the committee and replace them 
with some others. Looking to the sche- 
me of S. 78, we are inclined to hold 
that the Legislature has advisedly re- 
ferred to the power of appointment of 
the Registrar and has left the matter 
there without making further provi- 
sions. S. 16 of the Bombay General 
Clauses Act, 1904, would be automati- 
cally attracted to the situation. The Re- 
gistrar’s right to appoint includes his 
right to terminate the appointment. 


10. Is this right so absolute that the 
Registrar can terminate the appoint- 
ment of the committee as and when he 
likes and with or without reason? 
There we find that the scheme of S. 78 
read as a whole implies one restriction 
upon the right of the Registrar. The 
very function or purpose of appointing 
a committee or administrator is to set 
right the mismanagement of a co-opera- 
tive society and to restore normalcy in 
its administration. In fact the very right 
of the Registrar to remove the elected 
body flows from the fact that the com- 
mittee is found guilty of either of the 
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situations described in sub-sec. (1) of 
S. 78. Unless some charge can be level- 
led against the committee and held pr~ 
ved, the Registrar is not ` 


tion of a co-operative society. If he 
finds that some defect has developed as 
contemplated by sub-sec. (1) of S. 78 
and the only remedy is to remove the 
committee and replace it by the admin« 
‘istrator or the committee of his choice, 
he is authorised to take thet action, 
That action is again contemplated with 
a view not to perpetuate the appointed 
administrator but to see that in a 
period which should normally not ex- 
tend beyond four years the elected re- 
` presentatives are able to take over the 
administration of their own society. So 
long as, therefore, the situation ` re- 
quires that the administrator or the 
committee under cl. (a). of sub-sec, (1) 
of S. 78 must continue the administra- 
tion for the purpose mentioned above, 
the Registrar has an absolute right to 
appoint either an administrator or a 
committee. If that right of appointment 
is co-extensive with the situation dur~ 
ing that entire period, the right of ter- 
mination which flows from S. 16 of the 
Bombay General Clauses Act is also 
available to him. 


11. This logically leads to the can 
‘ clusion that as and when the admin= 
istration of the society has so improved 
that ushering in the elected representa- 
tives is now necessary and that is the 
view of the Registrar, he is obliged to 
act under sub-s, (3) and not to use his 
powers under sub-sec. (1) or (2), Sub« 
sec, (3), therefore, clearly says that if 
at any time during the period referred 
to in sub-sec, (1) (which obviously 
means the optimum period of four 
years), it appears to the Registrar that 
it is no longer necessary to ‘continue. to 
carry on the affairs of the society as 
aforesaid, the Registrar may, by an 
order direct that the management shall 
terminate. The. moment the Registrar 
thinks that the affairs need not be ad- 
ministered under sub-sec. (1) of S. 78, 
he has to terminate the appoinzed 
management. It also follows that- thare 
must be someone to take over the ad- 
ministration from the appointed manage- 
ment. The second part of that sub-sec- 


` ‘tien, therefore, lays down that on such 


order being made, the management of 
the society shall be handed over to a 


\ i supposed to`’ 
interfere with the normal administra- — 


.of the same 


‘tinuance of the administration 


‘managing committee 


A.I. R. 


new committee duly constituted. This 
duly constituted committee is obviously 
the elected committee under the by- 
laws of the society. Exceptin the last 
situation the right of the Registrar to 
appoint includes his right to terminate 
the appointment and these two aspects 
right viz, positive and 
negative, are both available to him so 
long as the situation warrants the con- 
under 
sub-section (1) of S. 78. We, there- 
fore, accept the argument of the learn- 
ed Counsel - for the respondents that 
within the limits of time and situa- 
tion discussed above the Registrar's 
right of appointment is absolute. That 
right also includes the right to termi- 
nate the appointment. He is not obliged 
to give any reason for the termination 
of the appointment nor is he obliged to 
give any opportunity to be heard to the 
appointed committee or administrator. 
However, this absolute right comes to 
an end the moment the situation per- 
mits the society’s affairs to be handed 
over to an elected body and in that 
case he has to merely terminate the 
appointed management and hand over}. 
tothe elected body. In fact, the moment 
it begins to appear to him that nor- 
malcy hasbeen restored, hemust directi. 
the management appointed by him to 
hold the elections, He has a right to 
give any directions as contemplated by 
sub-sec. (2) of S. 78. If the society is of 
a type where the committee cannot 
hold elections, it is the duty of the Re- 
gistrar to request the outside agency . 
like the Collector under Chapter XI-A 
to hold the elections and to keep a 
ready for taking 
over the administration from the ap- 
pointed management. With this limita- 
tion in one kind of situation we read 
no limitation upon the right of the Re- 
gistrar to appoint, terminate or re-ap-= 
point either an administrator or a com= 
mittee under sub-cls. (i) and (ii) of 


clause (a) of sub-sec. (1) of S. 78. 


12. If this is the clear legal position. 
under S. 78, we will have to examine 
the facts and circumstances of the pre- 
sent case for the purpose of examining» 
the legality of the impugned order. The 
petitioners are the members of an ap- 
pointed committee by the Registrar. If 
the Registrar were of the view even in 
August 1978 that the administration of 


the society must still continue under 
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the appointed management, undoubtec- 
ly, he could have just terminated this 
committee and appointed another in its 
place. A further aspect of facts is avail- 
able in the present case; but since we 
are not called upon to discuss that as- 
pect, we will merely -mention a factuel 
circumstance and not discuss it further. 
The present committee members have 
proved that the Registrar’s selection in 
appointing them was proper. They have 
not only improved the society’s admir~ 
istration, but are recipients of a com- 
pliment from the Registrar. As the až 
fidavit shows, the Registrar has been 
fair enough to concede that the pet- 
tioners have conducted the affairs weil 
and improved the affairs of the so- 
ciety. Though he has not admitted m 
. terms, the contents of his impugned 
order dated the 25th of August 1978 
themselves disclose that the Registrar 
has now formed an opinion that tke 
continuance of an appointed manage- 
ment is no longer necessary in the so-« 
ciety, but the - elected representatives 
ought to be. permitted to take over the 
administration. In fact, his 
discloses that the Registrar wants =o 
hold ‘the elections as early as possible, 
. but during the brief period of 60 days 
` when the election takes place, he wants 
an independent and impartial admina- 
istrator in charge of the society, This 
part ofthe reasoning of the Registrar has 
not at all appealed to us. It is not al- 
ways necessary that a Government offi- 
cer must remain in charge of any in- 
_stitution where elections have to take 
place. If the present appointed manag2- 
ment has acquitted itself well and has 
induced the Registrar to form an op- 
inion that elections required to be held 
as early as possible, a situation coz- 
templated by sub-sec. (3) of S. .78 has 
arisen so far as’ the facts and circum- 
stances of the case are concerned. If 
this is the factual situation. the Regis- 
trar is obliged to act in his discretion 
under sub-sec. (3) and not resort to bis 
powers under sub-sec. (1) under’ kis 
supposed notion of having an impartial 
Government Officer in charge of the 
society at the time of the election. Our 
discussion earlier shows that in the 


event of a situation contemplated by 


sub-sec, (3) arising, a limitation is auto< | 


matically put upon the Registrar’s righ? 
of absolute appointment and re-appoir-t« 
ment under sub-sec, (1) and. he fs abe 
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‘simple. He is not to 


affidavit . 
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liged to terminate the- present magage- 
ment only with a view to hand over to 
the new committee duly constituted. 
How can that be done? The solution is’ 
remove the pre- 
sent committee but to request the Col- 
lector to hold elections as early as pos- 
sible, as petitioner No. 14 society is a 
specified society under S. 73G of the 
Maharashtra Co-operative Societies Act. 
The normal period taken for elections 
is 60 days or thereabout. If we look at 
the impugned order, it says that the 
present. committee be replaced by an 
administrator and that administrator’s 
appointment is only till the end of 
Dec. 1978 or even earlier if the Board 
of Directors of the Karkhana is elect- 
ed. The impugned order has inherent 
material which suggests that the Regis- 
trar has already formed an opinion 
that early elections are called for in the 
society as the malady is already cured. 


‘Even if the time now contemplated by - 


the Registrar is taken into account. it 
was clearly a period of four months 
fromthe date of his order. If elections 
take as much as two months, we are 
satisfied that the Registrar in this case 
has already come to the conclusion 
while passing the order dated the 25th 
of August 1978 that a situation contem- 
plated by sub-sec. (3) of S. 78 has al- 
ready arisen in this case and immediate 
elections is the. only solution invited. 
He seems to be keen on holding the 
elections, but in the meanwhile he 
wants an administrator -to be in charge 


- of the society. This, to us, isa step con- 


trary to the provisions of sub-sec. (3) 
ofS. 78 and the Registrar ought not to 
have passed: such. an order. Inour view, 
therefore, though a committee appoint- 


ed under sub-sec. (1) has no vested 
right to continue and is normally amen- 
able to the Registrar’s order of 
appointment and reappointment, if 
the situation has reached a stage 
in sub-sec, (3). it does get a right 


under the statute to continue only until|.- 
the elected: body takes over from it. 
By the impugned order the Registrar is 
doing violence to this acquired statutory 
right of the committee though initially 
it has no vested right as the members 
of the administration, This being our 
view, we think that the impugned 
order must be struck down. On the con- 
trary, the Registrar must be directed to 
request the Collector. to hold early 
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elections and as soon as the elected 
body is ready totake over, the appoint- 
ment of the present committee may be 
terminated under sub-sec. (3) of S. 78 
to enable it to hand over to the elected 
committee, á 


13. We, therefore, allow this peti- 
tion and make it absolute in terms of 
prayers (b) and (c). We also make the 
rule absolute in terms of prayer (d) but 
qualify it by saying that the lifeof the 
presen; committee will be only till an 
elected Board of Directors takes over 
from it under sub-sec. (3) of S. 78. In 
that case and on that situation arising, 
the Registrar will terminate its appoint- 
ment to enable the elected body to take 
over. In the circumstances, there shall 
be no order as to costs. 


Order accordingly. 
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Malini Ganesh Tarlekar and others, 
Petitioners. v. Hansraj Madhaorao Patil 

and others, Opponents. 

Special Civil Appln. No, 2491 of 1977, 
D/- 14-2-1978. 

(A) Poona University Act (23 of 1974), 
Ss. 2 (32) and 3 — Writ petition chal- 


lenging competence of respondent, teach- 


er of affiliated college, to continue as 
member of certain University bodies — 
College. held, was not necessary party 
nor was it necessary to implead Chan- 
cellor separately when University itself 
was impleaded as party respondent. 
(Paras. 22, 23, 24) 


(B) Poona University Statutes, Statute 
88-H (4) (viii) (a) and (b) read with 
Nota bene (as existing on 20-10-73) — 
Age of retirement of teacher — Nota 
bene is applicable to cl. (b) and not to 
el. (d) 


Under cl. (a) the age of retirement 
of a teacher or a principal of a Consti- 
tuent College is. 60 years but the teach- 
er or the principal completing his 
' sixtieth year in the middle of an acade- 
mic year may continue up to the end of 
that year if a request is made by the 
authorities of the college to the Execu- 
tive Council of the University. Thus 
under Cl. (a) 60 is a final end of the 
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' filiated College as being 65 years. 
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service of the teacher including that of 
a principal and a very limited exten- 
sion in granted for the obvious reason 
that the student community should not 
suffer by the -retirement of a teacher 
inthe midst of an academic year. Cl (b) 
refers to the age ofretirement of Post- 
Graduate Teacher (Papers) in a Consti- 
tuent Recognised Institution and/or Af- 
The 
scheme of the nota bene clearly shows 
thet it applies to cl. (b) and not to 
cl. (a) and, therefore, a teacher cannot 
get extension beycnd 60 years except 
for the short period envisaged by cl. (a). 
The entire nota bene is one indivisible 
provision and the title refers to a Post- 
Graduate Teacher (Papers) alone. It re- 
fers to the service between 60 and 65 
és an extension. It is true that the 
further clauses that follow merely refer 
to teachers, But it is equally true that 
they speak of the continuation ofa ser- 
vice of a teacher and that too a possible 
extension beyond one year for certain 
period of years but on a year to year 
tasis. It is, therefore, clear that the 
Post-Graduate Teachers (Papers) can 
get extension up to the completion of 
65 years of their life provided a year 
to year extension is granted by fulfil- 
ling the conditions in all the three 
clauses of the nota bene and that a 
mere teacher cannot claim such bene- 


fit. (Paras 31, 35, 36, 37) 
_ (C). Poona University Hand Book 
(1972), Statute 88A —Teacher entitled 


to impart instructions to ‘Diploma in 
Labour Laws and Labour Welfare’ but 
not holding requisite qualifications of 
Post-graduate Teacher — Does not be- 
come Post-graduate Teacher. 


A teacher entitled to impart ihstruc« 
tions to Diploma in Labour Laws and 
Labour Welfare’ but not holding the re- 
quisite qualifications of a Post-graduate 
Teacher cannot be said to be a Post- 
graduate Teacher. In order that a per- 
sonmay become a Post-graduate teacher 
he must have the basic qualifications 
of a Post-graduate Teacher as laid down 
fn the Regulations. Apart from that 
the label attached by the University to 
this diploma as a post-graduate diploma 
is a misnomer. It cannot give the status 
of a post-graduate centre to the Col- 
lege which is imparting these instruc 
tions, nor can a teacher who is entitled 
to impart instructions in relation to 
this diplama course be described as a 
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Post-graduate Teacher. The qualifice- 
tion necessary for admission to` ths 


v. Hansraj 


diploma course is any degree. Ary 
degree-holder of any Faculty can 
take up this diploma ` course. In tre 


academic world the 
graduate education appears to be that 
a person has to graduate himself ina 
certain faculty. After having received 
instructions up to the graduation levd, 
if the student continues further studies 


essence of Pos- 


in the same faculty he is in essence 
taking postgraduate instructions. If =n 
entirely new subject like teaching or 


law is taken up for instructions after 
obtaining some other degree. it is at 
best a course of instructions which -s 
available after having obtained some 
other degree. In this diploma course a 
graduate of Arts would read for tre 
first time the name Industrial Disputes 
Act and would be made conversant 
with the provisions of the various laws 
relating to industry and labour. It can 
never be said that the student is vre- 
ceiving further education in the same 
Faculty of an intensive and exhaustive 
nature, It would be a misuse of the ex- 
pression ‘Post-graduate’ to call every 
instructions received after one’s Bachei- 
‘lors degree as a Post-graduation in- 
struction. AIR 1976 SC 2534 Followed. 

(Paras 44, 47, 48, 50, 51, 58) 


(D) Poona University Act (23 of 1975), 
S. 29 (3) and (2) (ii).— Person elected 
to Board of Studies from electoral col- 
lege of Heads of Department — Does 
not lose membership of Board mere.y 
by reason of his ceasing to be Head ef 
Department. 


Sub-sec. (3) of S. 29 in terms says 
that the term of office of members um- 
der clauses (ii), (iii) and (iv) of sub- 
sec, (2) shall be three years. Clause 4) 
which is ‘excluded refers to the Heads 
of University Departments concerned. 
A fair reading of sub-sec, (3) will mem 
that the Heads of University Depari- 
ments concerned appear to be ex-offico 
members and so long as a person is a 
Head of the University Department he 
can participate in the delibera- 
tions of the Board of Studies. For 
a person becoming member of Board 
of Studies from clauses (ii), (iii) ard 
(iv) there appears to be a fixed term of 
three years. There is no provision where 
it is said that losing the basic qualifica- 
tion during the continuance of three 
years also brings to termination the 
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elective post obtained by the person 
concerned. The argument that since the 
Board of Studies speaks of Head 
of Departments under , clause (i) 
of sub-section (2) of Section 29. it 
would be incongruous to hold that 
a person continues to be a mem- 
ber of the Board of Studies even if he 
ceases to be a Head of the Department 
or for that matter a teacher even is 
without substance. The continuance as 
a member of the Board of Studies of a 
person who ceases to be a teacher is 
neither strange nor inconsistent with 
the provisions of the University Act. 
(Paras 55, 56). 


Cases Referred: Chronological Paras - 
AIR 1976 SC 2534: 1976 Lab Ic 
1643 49 


C. R. Dalvi with K. Y. Mandlik, for 
Petitioners; M. A. Rane (For No. 1) and 
R. S. Bhonsale with Mrs. V. R Bhon- 
sale, (for Nos. 2 to 4), for Opponents. 

DESHMUKH, J.:— This is a petition 
by 8 academicians addressed against 
respondent No, 1 principally for a writ 
of quo warranto.. According to them. 
respondent No. 1 ceases to be a teacher 
in the Poona University from 4th of 
Dec. 1976 or at any rate from 15th of 
March 1977 and thereafter he has no 
right to hold any office under the Uni- 
versity, which was available iọ him 
because he was a teacher in a College. 
That is how they question his member- 
ship of the Board of Studies, Academic 
Council and the Executive Council of 
the Poona University. 

2. In order to understand the dis- 
pute and the defences raised, a few 
facts may be stated: The petitioners 
have described their status. as persons 
occupying some elected offices in the 
academic world. It is not necessary to 
point out those qualifications as they 
are not strictly relevant for the pur- 
pose of disposing of the dispute. 


3. Respondent No. 1 was a teacher 
fn the new Law College, Ahmednagar, 
when he was elected as a member of 
the Board of Studies of Poona Univer- 
sity in April of 1975. Respondent No. 2 
is the University itself. Respondent 
No. 3is the Registrar of the University 
and respondent No, 4 is the Vice-Chan- 
cellor. i 

4. Respondent No. 1 is a Bachelor of 
Arts. In addition he has a Bachelors 
Degree in Teaching and  Bachelor’s 
Degree in Law, In other words he is 
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B. A. B. T. LL. B. He obtained his 
B. A. degree in the year 1939 and that 
of B. T. in the year 1943. Between 
1942 and 1955 respondent No. 1 served 
as an Assistant Teacher in Governmeni 
High School at Dhulia and Jalgaon. He 
was also Principal of the Primary train- 
ing school between 1954 and 1957. In 
the year 1958 he obtained the LL. B. 
degree having passed the examination in 
the First Class. This was adegree from 
the Poona University. Respondent No. 1 
then practised as a lawyer at Dhule þe- 
tween 1958 and 1970. In June 1970 he 
was appointed Principal of the New 
Law College. Ahmednagar, which is run 
' by a Society named Ahmednagar Zilla 
Maratha Vidya Praserak Samaj. It is to 
be noted that at the relevant time in 
1975 he was also holding the position 
of the Head of the Department of Law 
in that College. 


5. Respondent No. 1 was elected as a 


member of the Board of Studies of the 
University under 5. 29, sub-sec. (2) 
_ Clause (ii) of the Poona University Act 
1974. The Board corsists of various re- 
presentatives, out of which the relevant 
clause requires that there shall be not 
more than ten Heads of Departments in 
Colleges teaching the subjects at the 
special principal or major level, to be 
elected from amongst themselves, as 
prescribed by the statutes. There is 
no dispute that respondent No. 1 þe- 
longed to this electoral college and from 
fit was elected as a member of the 
Board of Studies under this clause. 
Later in the meeting of the Board of 
Studies, he was elected its Chairman. 
under sub-sec. (4) of S. 29, This. posi- 
tion as an elected Chairman of the 
Board of Studies gave him membership 
of the Academic Council under S. 25 
sub-sec, (1) cl. (v). The Chairman of 
the Board of Studies is one of the many 
officers who are designated as ex-offi- 
clo members of the Academic Council. 
Respondent No, 1 thus became a mem- 
ber of the Academic Council of the 
Poona University under S. 25 sub- 
sec. (1) cl. (v). The Academic Council 
is authorised to elect three persons re- 
presenting the Faculties or group 
of Faculties from amongst its mem- 
bers as prescribed by the Statutes 
to be the members of the Execu- 
tive Council. This is provided by 
Section 23. sub-section (1) clause (xi). 
Under this clause respondent No. 1 was 
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elected by the electoral college of Acade« 
mic Council to be the member of the 
Executive Council. So far as the hold- 
ing of these positions described above 
are concerned, there is no dispute at_ 


all, 

__ 6 The next undisputed facts are 
that respondent No. 1 completed the 
age of 60 on 4th Dec, 1976. In the 
statement of facts or the pleadings in 


the petition it is not clear under what 
precise provision an application was 
made by the Secretary of the Society, 
which employs respondent No, 1 for 
extension of his services till the end of 
the academic year 1976-77. However, 
sometime in Nov. 1976 the Secretary 
ofthe Society which runs the New Law 
College, Ahmednagar, wrote to the 
University asking for an extension of 
the services of respondent No.1 till the 
end of the academic year 1976-77. This - 
application was considered by the Exe- 
cutive Council on 16th Nov. 1976 and 
extension asked for was granted. The 
decision was communicated to the So- 
ciety in due course. The same Secretary 
again wrote to the Vice-Chancellor on 
Jan, 24, 1977. asking further extension 
of the services of respondent No. 1 for 
the two succeeding academic years 1977 
to 1979. The Executive Council consi< 
dered this request on 29th January 
1977 and granted the extension to re« 
spondent No. 1 till 15-3-1978. 


7. During this extended period cer- 
tain events took place about which 
also there is no dispute, One refers to 
the completion of 60 years of service 
on 1-5-1377 by Principal Jamadagni of 
Garware College, Poona, Presumably 
on a similar application by the Officer 
of that Society where he was em- 
ployed he was also granted extension 
till 15-3-1978. Principal Jamadagni was 
elected to the Senate from the. consti< 
tuencies of principals and the Senate 
in turn had elected him to the mem- 
bership of the Executive Council from 
amongst the Principals who were the 
members of the Senate. l i 


8. On February 17, 1977, Dr. M.L. 
Abhyankar. the Member of the Senate, 
wrote to the Vice-Chancellor that both 
the extensions. viz. of Principal 
Jamadagni and respondent No. 1, were 
illegal ` cn the ground that both of 
them were holding administrative 
posts. This complaint was referred by 
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the Vice-Chancellor to the Chairmar 
of the Legal Advisory Committee, Mr. 
V. G. Oak, Retired Chief Justice of 
the Allahabad High Court, In histurn 
Mr. Oak appears to have consulted the 
entire Advisory Committee and forwar- 
.ded the opinion of the Advisory Com- 
mittee to the Vice-Chancellor, The 
unanimous recommendation was that 
the objection raised by Dr. Abhyankar 
was correct or valid and that the Ex- 
ecutive Council should reconsider the 
question of granting extension to those. 
two Principals, 


9. On April 23, 1977, the Executive 
Council re-considered the entire matter 
and passed two separate resolutions, 
By the first resolution they decided 
that a teacher cannot be continued as 
a Principal of a ` College beyord the 
age of 60. By another resolution they 
raised a query for being referred tc 
the Chancellor whether the post of a 
Head of a Department is an adminis- 
trative post. In other. words, the Ex- 
ecutive Council was of the view that 
a principal’s post appears to be an 
administrative post and a teacher can- 
not be extended beyond 60 so long 
as he continues to be a Principal. They 
were in doubt as to whether a tsacher 
who was also a Head of a Department 
could be said to.hold an adminis:rative 
‘post, These facts were considered by 
the Executive Council because princi- 
pal Jamadagni was elected originally 
from the electoral college of principals 
whereas respondent No. 1 was elected 
from the electoral college of the Heads 
- of Departments in the College, 


10. The | Vice-Chancellor 
the Chancellor and referred the two 
questions for the decion of the 
Chancellor under Section 86 of the 
Act. The first question was whether 
principal Jamadagni continues to be a 
member of the Executive Council and 
the second was whether respondent 
No. 1 continues to be a member of the 
Executive Council. Even without: wait- 
ing for the Chancellor's opinion on 
this topic the Secretary of the 
University informed the Ahmednagar 
New Law College that respondent No.1 
was not being granted extension as a 
Principal beyond the age of 60. It 
obviously means that the position of 
respondent No. 1 as a Head of the 
Department was yet to be decided but 


wrote to 
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a final decision was taken qua his posi- 
tion as a principal of the College. 


li. By about 2ist July 1977 the 
Chancellor gave his opinion by pass- 
ing two separate orders. The opinion 
in the case of principal Jamadagni was 
that he ceases to be the member-of 
the Executive Council. So far as re- 
spondent No. 1 was concerned, the 
Chancellor decided thathe didnot cease 
tobea member of the Executive Coun~ 
cil. After these events a special meet- 
ing of the Senate was fixed on October 
13, 1977. Before that day the present 
petitioner took inspection of the pro- 
ceedings of the Minutes of the Execu- 
tive Council and Academic Council 
and made certain reference to the 
Chancellor. The gist of the representa- 
tion was that respondent No, 1 was a 
mere teacher and not a post-Graduate 
Teacher and that under the existing 
conditions of service of the Poona. 
University he had to retire at 60 and 
there could be no extension to him at 
all. Before making this representation, 
it appears one Mr. S. D. Patil, Princi- 
pal of the Kopargaon College, wrote to 
the Registrar making a query as to 
whether respondent No. 1 ever applied 
for being recognised as Post Graduate 
Teacher (Papers) in law and whether 
he was given any such recognition. 
The Registrar immediately replied on- 
11-5-1977 that respondent No. 1 had 
never applied for being recognised as 
a Post Graduate Teacher (Papers) and 
the question of his being recognised as_ 
such does not arise. Being thus armed 
with the opinion that respondent No. 1 


- Was not recognised as a Post Graduate 


Teacher and that the Chancellor is 
giving no replies to the representation 
made in October of 1977. present peti- 
tion came to be filed on 8th Novem- 
ber 1977, ` : 


12. The principal attack of the peti- 


tioners is that the Poona University 
has two different categories of 
teachers, viz. ‘teacher’ and ‘university 


teachers’. There is a further classifica- 
tion of teachers into three categories. 
viz. Post Graduate Teachers (Research), 
Post Graduate Teachers (Papers) and 
Post Intermediate Teachers, The edu- 
cational qualifications and other. ex- 
‘perience ` required for acquiring status 
of either of the above-mentioned 
teachers has also been laid down by 
appropriate ‘statutes and. regulations. It 
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is then urged that statute 80-H passed 
under the old University Act of 1948, 
which is still the valid statute under 
Section 91 of the present Poona Uni- 


versity Act of 1974, lays down the 
conditions of service of various 
teachers in the University. 

13. In terms of the classification 


mentioned above, the Post Intermediate 
Teacher -who appears to be the lowest 
rung of the ladder has to retire at 
at the age of 60 and there isno provi- 
sion at al] for extending the age of 
such a teacher. What is provided in 
the interest of the continuity of im- 
parting education to the students is 
that where a teacher of this designa- 
tion completes the age of 60 during 
the midst of the academic year, he 
can be prolonged till the completion 


of that academic year, viz, 15th of 
March of that academic year, - Even 
there the authorities of the: College 


have to make a reference to the Ex- 
ecutive Council and the Executive 
Council has to grant permission sought 
for. It is further clarified that a per- 
son belonging to the category of this 
class will retire at 60, even though he 
fs the principal of a constituent college. 
This is provided by Statute 80-H 
clause 4 (vii) (a). 


14. It is then urged that it is only 
the Post Graduate Teacher (Papers) 
who is entitled to a further extension 
of service from 60 to 65, subject to 
the conditions mentioned in clause (b} 
of sub-clause (viii) of. clause 4 of 
Statute 80-H read with its nota bene. 
In short it means that if the College 
Authorities apply for extension of 
service for the Post Graduate Teacher 
(Papers) and the teacher concerned is 
willing to serve and the request is 
accompanied by a medical certificate 
from a registered medical practitioner 
and the teacher concerned is not oc- 
cupving any administrative post in 
the college, the Executive Council may- 


grant him the extension asked for. 
Even then the extension has to be 
for one year at a time and unless 


every year the request is renewed in 
the manner stated above and granted, 
even the Post Graduate Teacher 
(Papers) shall not reach the age of 65. 


15. What is then urged fs that re- 
spondent No. 1 is not a Post Graduate 
Teacher (Papers) but is only Post 
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Intermediate Teacher. Even though 
he may be the Head of a Department 
in the Faculty of Law, the rule does 
not meke any exception in the case 
of the Head of a Faculty. In the 
circumstances attainment of age of 60 
is the dead end of the service of re- 
spondent No. 1, even though he 
happens to be a head of the depart- 
ment of law in the Ahmednagar New 
Law College. The primary assertion is 
that the extension granted to respon- 
dent No. 1 beyond 15th of March 1977 
upto 15th of March 1978 is an un- 
authorised and unlawful extension and 
contrary to the Statute 80-H. In the 
circumstances, respondent. No. 1 ceases 
to be a teacher at all on 15th of 
March 1977.: The initial extension to 
respondent No. 1 from 4th December 
1976 to 15th March 1977 under sub- 
claube (a) above is not seriously dis- 
puted and we may assume that the 
University authorities were within 
their right in granting that extension 
of service to respondent No. 1. 


16. It # then urged that respon- 
dent No. 1 was elected as a member 
of the Board of Studies under Sec- 
tion 29 sub-section (2) as a Head 
of Department in the College. Since 
he ceases to be a teacher and as such 
the Head of the Department from 15th 
of March 1977 onwards, he 
ceases to be a member of the 
electoral college from which he was 
returned to the Board of Studies. The 
basic qualification having been lost, 
respondent No. 1 could not be treated 
as a member of the Board of Studies 
from 15th of March 1977 onwards: If 
he ceases to be a member of the Board 
of Studies . from that date, he also 
ceases to be the Chairman of that 
body and as such he has no locus 
standi as an ex-officio member of the 
Academic Council. Consequently it 
follows that his elective post as a 
member. of the Executive Council also 
comes to an end, as he ceases to be a 
member of the Academic Council, On 
these allegations a writ of quo 
warranto is claimed against respondent 
No, L 


17. In answer to this petition, re- 


spondent No. 1 pleads a threefold 
defence and we may note that the 
third point raised in the defence is. 


being supported by the University 


1979 i 
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Authorities. The defence of 
respondent No. 1 is that the 
provisions of nota bene of sub- 


clause (b) of clause (viii) of clause 4 
of Statute 80-H applies to the teachers 


covered by clause (a). That being so, . 


even if respondent No. 1 were to be 
treated merely as post Intermediate 
Teacher, his extension till 15th of 
March 1978 is a valid extension by 
the University authorities. The second 
plank of the argument is that respon- 
dent No. 1 is in fact a Post Graduate 
Teacher. The Poona University com- 
menced two diplomas known as Dip- 
loma in Taxation Laws and Diploma 
in Labour laws and Labour Welfare. 
Even though these diplomas were 
commenced by describing them as non- 
post Graduate Diplomas, subsequently 
the University authorities recognised 
these diploma courses as Post Graduate 
Courses, Consequently. wherever this 
course is being taught as in the New 
Law College, Ahmednagar, the institu- 
tion is recognised as a centre of the 
post graduate education. 


18. So far as this post graduate dip- 
loma course is concerned, the educa- 
tional qualification laid down is the 
same as is required by the person teach- 
ing the LL. B. classes, viz. a Master’s 
Degree in Law or a Second Class Tea- 
cher’s (sic) Degree in Law with five 
years’ practice et the Bar. Respondent 
No. 1 is admittedly a Bachelor of Law 
having passed that degree in First 
Class with more than five years prac- 
-tice at the Bar. Since he qualifies him- 
self to impart -instruction te a Post- 
Graduate Diploma Course in a centre 
of Post Graduate Education respondent 
No. 1 becomes in fact and in law a 
post Graduate. Teacher. This fact has 
been recognised by the University by 
putting his name in the tentative roll 
of Post-Graduate’ Teachers from Post- 
Graduate Centres outside the Univer- 
versity Campus in subject of law. Res- 
pondent No. 1 therefore justifies the 
extension granted to him by the Uni- 
versity Authorities till 15-3-1978. 


19. The third and the alternative 
argument is that respondent No. 1 was 


undoubtedly qualified to be elected 
from the electoral college of the 
Heads of the Departments in Coll- 


eges under clause (ii) of sub-section (2) 
of Section 29 of the said Act, His 
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election being valid on the day it took 
place, the provisions of sub-sec, (3) of 
S. 29 gave him a fixed duration of 
three years as a member of the Board 
of Studies. The term of the office of a 
member of the Board of Studies under 
clauses (ii), (iii) and (iv) of sub-sec. (2) 
of S. 29 has been laid to be three years 
by sub-sec. (3) of S. 29. Since he was 
elected under this section in April of 
1975 he has a right to continue as a 
member of that body till April of 1978. 
If he is a member and continues to 
be so as a member of the Board of 
Studies till April of 1978 every 
other post, which came to him because 
of the basic qualification of being a 
member of the ` Board of Studies, is 
available to him till April of 1978. 


20. So far as this point is concerned 
the University authorities squarely sup- 
port him. It may, however, be noted 
for the purpose of accuracy of record 
that respondent No. 1 has not specifi- 
cally pleaded this as defence in his 
written reply but it is a defence raised 
in the argument by the University 
authorities which is being adopted by 
Mr. Rane, on behalf of ‘respondent No. 1 
as a further supporting point for justi- 


fying his status as a member of the 
University Authorities. 
21. Before we ` consider the rival 


arguments on merits it is necessary to 
preliminary objections 
raised by Mr. Rane. The present con- 
troversy regading the etatus of respon- 
dent, No. 1 as a sitting member of 
the University bodies was referred to 
the Chancellor by the Vice-Chancellor 
under S. 86 of the said Act. The Chan- 
cellor has given his decision as he is 
authorised to do under that section. 
Since the Chancellor has expressly de- 
cided the controversy and the Univer- 
sity authorities are merely acting upon 
that decision, the Chancellor should 
have been made a party respondent. 
Whatever the language used by the 
petitioners, the challenge in essence 
would now be to the decision of the 
Chancellor. His second preliminary ob- 
jection is that it is on the staff of the 
Ahmednagar New Law College that the 
name of respondent No. 1 is borne. His 
College is vitally interested in the con- 
tinuance of respondent - No, 1 as their 


member of the staff. Since the basic 
qualification of respondent No. 1 to 
under 


continue as a teacher itself is 
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challenge. The College should have been 
made a party. as an Institution affected 
by the decision of this petition. ` 

22. We do not find any substance in 
either of these objections. The first ob- 
jection is raised on the assumption that 
the Chancellor has some separate legal 
existence so far as the Poona University 
Act is concerned, The legal position is 
entirely different. ‘University’ has been 
defined in clause (32) of S. 2 and means 
the University of Poona, as reconstitu- 
ted under thi Act. Section 3 describas 
the incorporation of the University and 
says that the Chancellor, Vice-Chancel- 
lor, the members of the Senate, Execu~ 
tive Council and Academic Council of 
the University and all persons who are 
deemed to be; or may hereafter be ap- 
pointed .or elected ag such -officers or 
members, are hereby consiituted and 
declared to be a body corporate by the 
name of the ‘University of Poona,’ and 
such body corporate shall have per- 
petual succession and a common seal 
and may by that name sue and be sued, 
Sub-section (2) of S. 3 enables the 
University to acquire and hold pro- 
perty and to deal with the same ete. 
The reading of those provisions mak2s 
it clear that the expression ‘University’ 
covers the entire body and officers 
who constitute it as described in sub= 
sec, (1) of S. 3. Respondent No. 2 tothe 
_ [petition is the University of Poona and 
‘twith the impleading of the University 
of Poona as such it must be assumed 
that every officer forming a part of 
that University is already represented 
before the Court. We do not think that 
the Chancellor should have been sepa~ 
rately made a party respondent. 


/ 

23. Incidentally we may point ow 
that the Vice-Chancellor’y reference if 
read closely covers two distinct poirts 
for the decision of the Chancellor. One 
obviously is whether the term of elec« 
tion of respondent No. 1 to the Board 
of Studies fis a fixed term and is aval- 
able to him irrespective of the fect 
whether he continues to be a teacher or 
not. This point has ‘undoubtedly be2n 
answered by the Chancellor. The re- 
ference further closely read indicates 
that the Vice-Chancellor’s: views at 
least show that the Diploma in Labour 
Laws and Labour welfare was not in 
the real sense a post-Graduate Diploma 
and respondent No, 1 though entitled 
to teach or impart instructions in that 
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course could not be styled in that sense 
a post-graduate Teacher, To the second 


point which is also agitated be- 
fore us there is no reply and 
no decision by the Chancellor, 


Apart from whether the Chancellor 
decided any of the questions referred 
to him, and even if it was to be assumed 
thatthe decision given by him in what« 
ever form and shape binds the Univer- 
sity authorities, we have already point- 
ed out that it is not necessary to make 
the Chancellor separately a party ina ` 
litigation where the University as such 
i made a party respondent, 

24. So far as the other objection is 
concerned, we do not see any right of 
the Ahmednagar New Law College to 
employ aperson who may not be other 
wise qualified according to the Rules 
of the University. The eligibility of 
serving as a Professor or a Lecturer 
either as Post Intermediate or Post- 
Graduate Teacher under the Poona 
Univesity is a matter of personal quali- 
fication to the person concerned. If he 


has that qualification, it enables an 
affiliated College like the New Law 
College, Ahmednagar. to employ him, 


If a lecturer concerned does not have 
the requisite qualification it cannot be 
said that any right of the Ahmednagar 
New Lew College is going to be affect- 
ed by this judgment. We do not think 
that the College should have been made 
a party at all, However, as respondent 
No. 1 seems to be a very important 
member of that College and was faced 
with this challenge in the Court, the 
College could have: chosen to come here 
and we may have permitted the Col- 
lege to participate in the debate. We 
do not think, however, that the College 
was a necessary party without which 
the petition could not be heard and 
disposed of. ` 


25. Having considered the prelimi - 
nary objections, we would now go to 
the merits of the matter. While consi- 
dering the real position of respondent 
No, lunder the provisions of the Poona 
University Act, the various Statutes and 
Regulations, it would be necessary to 
know the scheme of instructions either 
Under-Graduate or Post-Graduate staf- 


` fing pattern for that purpose envisaged 


by the Poona University. Before the 
introduction of the present pattern of 
10 plus 2 plus 3. the entire postS.5.C, 
instructions were to be conducted under 
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the supervision of the Poona Univer- 
sity alone, The provisions of the- Poona 
University Act, 1974, envisaged that 
up to the graduation level there could 
be either Colleges conducted by the 
University or affiliated Colleges or 
both, We are told that at the moment 
there is not a single college con- 
ducted by the Poona University 
and all the Colleges which carry on 
instructions upto the graduation leval 
are affiliated Colleges, alone., All such 
colleges are the constituent colleges 
conceived of by S. 51 falling in Chapter 
VIII of the present Act. This Chapter 
which, consists of only two sections, 
deals with the administration and teach- 
ing pattern of the post-intermediate 
and Post-Graduate Teaching. For the 
purpose of engaging the staff in the 
affiliated colleges as well as the con- 
stituent recognised institutions, the 
University is vested with several con- 
trols, one of which is the prescription 
of the minimum educational qualifica- 
tion and the emoluments for different 
classes of teachers and tutorial staff. 
Their appointments are to be approved 
by the University. In the caSe of some 
teachers to which we will presently 
refer, the University has a right to rə- 
cognise them as “teachens of the Uni- 
versity.” - 


` 26. We may then point out that 
every person permitted to impart in- 
structions under the University is now 
called a teacher and out of them a cer- 
tain class of teachers is called ‘Teacher 
of the University. The word ‘Teacher’ 
has been defined by sub-sec. (30) of 
S. 2. whereas the word ‘Teacher of the 
University’ has. been defined by sub- 
sec. (31) of S.2. Onaproper construction 
of the definition of the ‘Teacher of the 
University’ it appears that they are the 
teachers who are giving Post-Graduate 
Instructions and are required to be re- 
cognised as such by the University as 
also are required to be so designated 
by the Statutes. 


27. So far as the designation % con- 
cerned, the provision applies to ‘Tea- 
chers’ also as defined by sub-sec, (30) 
of S. 2. The Statutes relevant for the 
purpose are Statutes 3 and 4 framed 
by the University Senate at its meeting 
held on 28/29 October 1974 and assented 


bythe Chancellor, Vide letter No. G. S./ 


3488 dated 27th Dec. 1974, This re- 
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quirement of recognition is the result 
of S. 59. The definition of ‘Teacher of 
the University’ conceives of the ap- 
pointees by the University itself in its 
own department for imparting Post- 
Graduate instructions, as also teachers 
who are serving in the affiliated coll- 
eges or constituent colleges and are re- 
cognised by the University. A com- 
mittee’ provided by S. 59 has to recom- 
mend and the Executive Council has to 
grant recognition or withdraw the same 
under the provisions of S. 24 sub- 
sec. (1) clause (xxxi). It may inciden- 
tally be noted that under the earlier 
Act of 1948 the then Court of Poona 
University, which had to lay down the 
standards of qualification and classifi- 
cation of teachers, delegated that power 
to the Academic Council by passing 
Statute 88-A. 

28. The Handbook in the Poona Uni- 
versity printed in 1972 was made avail- 
able to us and the Statute 88-A is to 
be found at page 32 thereof, Various. 
faculties have been referred to along ` 
with the qualifications of teachers in | 
respect of each one of them, Regula- 
tion R. 1-C under S. 22 (1) read with 
Statute 88-A under the old Act is to 
be found at pages 105 and 106 of the 
same Handbook. Under this Regulation 
teachers to be recognised as ‘Teachers 
of the University under S. 47 for im- 
parting instruction for the University 
under S. 40 (1), shall be divided into 
the following ‘three categories :-— 


(A) Post-Graduate Teachers 
search), 

(B) Post-Graduate Teachers (Papers), 

(C) Post-Intermediate Teachers, 


So far as the faculty of law, with which 
we are concerned, the qualifications of 
these classes of teachers are to be found 
at pages 113 and 114 of the same hand- 
book. We need not refer to the Post- 
Graduate ` Teachers (Research). The 
Post-Graduate Teachers (Papers) must 
have the qualification of Master’s deg- — 
ree in law with three years of experi- 
ence in teaching. The Post-Intermediate 
Teacher in law can have either a Mas- 
ter’s degree in law or a second class 
Bachelor’s degree in Law with five years 
practice at the Bar. These provisions are 
still in force in view of the provisions 
of S. 91 of the present Poona Univer- 
sity Act of 1974. Since all previous 
Statutes and Regulations survive and 
are operative unless they are inconSis- 


(Re- 
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tent with the present provisions of the 
Act, it may be noted that it is not now 
necessary to have a specific recognition 
for a Post-intermediate Teacher and the 


recognition is new confined to only 
Post-Graduate Teachers out, of the 
Teachers of the University. 

29. So fac as respondent No. 1 is 


concerned, admittedly he does not have 
a Master’s. Degree in law. He is a first 
- Class Lavy Graduate and has about 12 
years practice at the Bar. Prima Facie 
therefore, he would not answer the des- 
eription of a Post-Graduate Teacher 
under the existing Valid Regulation at 
page 113 of the said handbook. Before 
we -discuss the argument raised on be- 
half of respondent No, 1, we may use- 
fully refer tc Statute 80-H of the Poona 
University as it exists on 20th Octo- 
ber 1973. 


‘30. ‘This Statute deals with terms 
and conditions of service of various 
‘categories of teachers. It not only lays 
down the time ‘scale but also provides 
for percentage of certain types of post 
in the hierarchy in a College. We are 
directly concerned with sub-clause (viii) 
- of cl, 4-07 the Statute which deals with 
the age cf retirement of the various 
categories of teachers. Cl. (a) of sub- 
cl. (vii) lays down that the age of re- 
tirement for a teacher in a -Constituent 
College will be 60 and no confirmed 
teacher shall be made to retire before 
he completes 60 years of the age. A 
teacher completing his sixtieth year in 
the middle of an academic year, may 
. continue on the staff upto the end of 
that academic year. The permission to 
continue -will be granted by the Exe- 
ecutive Council only on a request for 
continuation ‘being made by the autho- 
nities of the College. ‘This condition re- 
garding 69. being the age of retire- 
ment, will also apply to the principal 
of a Constituent College. 


31, All teachers therefore including 
Principals heve to retire at the age of 
60 with che only exception that they 
may be continued till the end of the 

~ academic year i. e. 15th of March of 
the academic year within which their 
birth day fells, but this extension is 
permitted only on the request of the 
authorities of the College. Beyond this 
there seems to be no possibility of a 
teacher continuing in -service in a con- 
stituent college as a teacher beyond the 
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age of 60. CI. (b) of that sub-cl. (viii) 
is rather peculiarly worded and Mr, 
Rane has based his argument over the 
precise implication of nota bene that 
follows that clause. In order to under- 
stand Mr. Rane’s argument, it is better 
to quote sub-cl, (viii) of cl 4 of Statute 
80-H. , 

“80-H (4) (viii) (a) The age of retire- 
ment for a teacher in a Constituent 
College will be 60 and no confirmed 
teacher shall be made to retire before 
he completes 60 years of age. A teacher 
completing his sixtieth year in the 
middle of an academic year, may con- 
tinue on the’ staff upto the end of that 
academic year, The permission to con- 
tinue will be granted by the Executive 
Council only on a request for continua- 
tion being made by the authorities of 
the College. This condition regarding 
60, being the age of retirement, will 
also apply to the Principal of a Con- 
stituent College. 

(b) age of retirement for a Post- 
Graduate teacher (papers) in a Consti- 
tuent Recognised Institution and/or Af- 
filiated College shall be 65 and that for 
a Post-Graduate Teacher (Research) in 
a constituent Recognised Institution 
shall be 70:— . 

Provided, however, that the age of 
retirement for the Heads of Constituent 
Recognised Institutions, as Heads, shall 
be 65. 


(N. B.— The recognised Post Grad- 
uate Teachers (Papers) in the affiliated 
colleges, if any, be allowed to teach the 
under-garduate classes for not more 
than 6 periods a week during their ex- 
tension from 60 to 65. 


(i) The continuation of the services 
of teachers in Constituent and Affiliat- 
ed Colleges beyond the age of sixty 
should be permissive and not compul- 
sory. The Executive Council should 
have authority to grant such extension 
on a year to year basis on the request 
of the Management:— 


(ii) The extension beyond the age of 
sixty shall be granted only on a certi- 
ficate of medical fitness being produced 
from a Registered: Medical Practitioner; 

(iii) the teacher in whose case such 
extensionis to be given should not hold 
any administrative post in the college)” 
‘Clause (b) above refers to the retire~ 
ment `of Post-Graduate Teacher (Papers) 
in a Constituent Recognised Institution 
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and/or Affiliated College as being 65 
and- that of Post-Graduate Teacher (R2- 
search) in a Constituent Recognised 
Institution to be 70. The proviso sug- 
gests that the age of retirement of tke 
Heads of Constituent Recognised Institu- 


tion, however, shall be only 65. Prima ' 


facie therefore this clause read alone 
creates an impression that the Pos- 
graduate Teacher (papers) with whom 
alone we are concerned, is entitled <o 
continue up to the age of 65, asa 
matter of right or asa matter of 
course, It will depend upon as <o 
how we construe the nota bene consi- 
sting of three clauses and title Az- 
cording to Mr. Rane, that nota beme 
` [governs or.is applicable to clause @) 
from the above sub-clause and dos 
not seem to apply to Cl. (b) as is sougat 
to be argued by Mr. Dalvi. We fird 
considerable difficulty in accepting tke 
argument of Mr. Rane. Primarily we 
find that the nota bene consisting of 
the title and the three clauses is ome 
indivisible provision, and to whomse- 
ever applies, applies as a whole. The 
reason seems to be obvious. 


32. In the first place the title tothe 


notabene says that the recognised Posz-` 


Graduate Teachers (Papers) in the aè 
filiated colleges,. if any. be allowed -o 
teach the under-graduate classes for 
not more than six periods a week durirg 
their extension from 60 to 65. In tke 
first place though in an indirect mar- 
ner, it is suggested that the service be- 
tween the ages of 60 and 65 for a re- 
ecognised Post-Graduate Teacher (Papers). 
is an extension of service. Ordinarily, 
therefore, every one has to retire at €0 
unless an extension is granted beyord 
60 as provided by the three clauses. (i) 
to (iii) which follow this title of nola 
bene. 


33. Going to the first clause under 
the nota bene it appears that the cor- 
tinuance of service of teachers in cor- 
stituent and affiliated colleges beyond 
the age of 60 should be permissible and 
not compulsory. THe Executive Council 
should have authority to grant such 
extension on a year to year basis on 
the request of the management. If we 
look at these provisions, it is apparert 
that as per this clause the conditiors 
that must be satisfied are that the 
teacher concerned must be willing tø 
serve and. the management of his 
institution: must make a reference in 
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that behalf. The Executive Council has. 
the authority to grant extension and: 
this extension is to be on a year to: 
year basis and not for æ period of five 
years at. a stretch ar from 60: to 65 or 
for any period longer than one year 
at a time. The second clause that 
follows: lays down that. the extension. 
beyond the age of 60 will be granted. 
on a certificate of medical fitness be- 
ing produced from a Registered! Medical. 
Practitioner. Physical fitness therefore 
is a further condition which must be: 
fulfilled by producing a certificate from’ 
a Registered: Medical Practitioner and! 
there is. a further condition in cl. (iii) 
which says that the teacher in whose 
case such extension is to be given 
should not hold any administrative 
post in the college. 

34. What is an administrative post 
need not detain us because the princi- 
pal’s work has ben accepted as an 
administrative post ahd the statement 
of the petitioners before the University 
authorities that even the Head of the 
Department is occupying an administra-. 


tive post has been rejected by the 
University authorities. We think that 
seems to be the correct view of the 


matter and we are in agreement with 
the view of the University in that be- 
half. a 

35. Let us. now go back to cl. (a) 
and see whether it is possible to say 
that this nota bene should apply to a 
teacher falling under that clause.‘ It’ 
will have to be: assumed that exten- 
sion of service beyond 60 to. a mere 
‘teacher’ has. been provided by Statute 
in two different places. In this clause 
itself a limited extension has been 
taid down where the teacher is extend- - 
ed beyond his birth date up to the end 
of academic year in which hig birth. 
date falls. If he wants. further exten- 
sion then we might have to. look to 
the nota bene, if Mr. Rane’s argument 
is. correct. Clause (a) has taken care. to 
see that 60 isa final end ofthe 
service of the teacher including that of 
a principal and a very limited exten- 
sion is granted for the obvious reason 
that the student. community should. 
not suffer by the retirement of af 
teacher in the midst of an academic 
year.. . i 

36. The scheme under the nota bene 
is entirely different. The entire nota 
bene, in our view, is one indivisible- 
provision nd the title refers. to æ 
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Post-Graduate Teacher (Papers) alone, 
It refers to the service between 60 and 
65 as an extension, It istrue that the 
further clauses that follow merely 
refer to teachers. But it is equally 
true that they speak of the continua- 
tion of a service of a teacher and thai 
too a possible extension beyond one 
year for certain period of years but on 
a year to year basis. It is therefore 
-Ielear that the Post-Graduate Teachers 
(Papers) can be extended upto the 
completion of the 65 years of their 
life provided a year-to year extension 
is granted by fulfilling the conditions 
in all the. three clauses of the nota 
bene, 


37. Since this was our view, ou? 
of curiosity we made. enquiries with 
the Counsel representing the Univer- 
sity as to whether any extension has 
ever been given to a mere teacher 
beyond the age of 60, except the limit- 
ed extension under cl. (a). The answer 
.]was emphatic no with the solitary ex- 
ception of the resent respondent 
Wo. 1. It is a moot point to consider 
whether he was granted extension 
under clause (a) or clause (b) of sub- 
‘clause (viii) of clause 4 of Statute 
80-H. We will deal with that question 
when that part of argument of Mr. 


z 


Rane is being considered. 


-: 88 We may immediately point out 
that the Statute 80-H is meant to deal 
with service conditions of those 
‘teachers whose classification appears at 
page 106 of the said Handbook made 
under the earlier Act as that classifica- 


tion is still relevant except for the 
difference which .we have already 
pointed out, Reference to a ‘Teacher’ 


and ‘a Post-graduate Teacher (Papers)’ 
in this Statute must refer to the 
same Teachers and Post-graduate 
Teachers whose qualifications have been 
laid down by the earlier regulation 
under Statute 88-A on pages 113 and 
114 of the said Handbook A Post- 
graduate Teacher for the purpose of 
clause (b) above so far as the Faculty 
of Law is concerned must be a person 


with a Master’s Degree in Law with 
three years’ teaching experience to 
his credit. Prima facie such a person 


alone answers the description of being 
a Post-graduate Teacher (Papers). We 
need not repeat that. Admittedly re- 
spondent No. 1 does not answer this 
description, f 


-University in view of the 
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38. We ~may now consider what 
precisely -is the position of respondent 
No. 1 under the University. We have 
already given hig qualifications as 
B.A, B. T. LL. B, with about 12 years’ 
practice at the Bar. This entire quali- 
fication merely makes respondent No. 1 
a Post-intermediate Teacher as- describe 
ed on page 114 of the Handbook, 


40. So far as the present Act is 
concerned, a Post-graduate Teacher 
requires to fulfil two more conditions, 
One is that he must be recognised as 


such. If he is not one appointed by 
the University itself, but is impart- 
ing Post-graduate instruction, he 
must be so designated as Teacher of 


the University by the Statute. Statutes 
dated October 28/29, 1974 undoubtedly 
describe the ‘Teacher’ and ‘Teacher of 
the University’ respectively in Statutes 
3 and 4, Statute 4 says that within the 
meaning of Section 2 (31) of the Act 
the term ‘Teacher of the University’ 
means a Professor, Associate Professor, 
Reader, Lecturer, Demonstrator, Tutor, 
or a Recognised Teacher imparting post 
graduate instruction or guiding re« 
search in the University, or in any 
college or an institution conducted by 
the University. The word college. used 
in this Statute will: have the same 
meaning as has been attributed to it- 
in the definition Section 2 of the 
parent Act by Section 6. A ‘College’ 
would therefore mean a college con- 
ducted by the University or affiliated to ` 
it. It is not therefore merely educa- 
tional qualification as laid down by 
the Statute 88-A read with Regulation 
but it is necessary that such a Post- 
graduate Teacher obtains recognition 
from the appropriate authority of the 
provisions 
of Section 59 sub-section (2) read with 
Section 24 sub-section (1) (xxxi). Under 
the old Act it was only the University 
Court which could lay down the 
qualification by making Statutes but 
as we find that the Court had delegat- 
ed its authority “by passing Statute 
88-A and vesting the same in the 
Academic Council on the recommenda- 
tion of the Board of University Teach- 
ing in Poona by of course making Re- 
gulations. The Regulations referred to 
by us: on pages 113 and 114 therefore 
would be the Regulations by the 
Academic Council under the delegated 
authority from the University Court, 


1979 
:'41. There “is some change in tha 
' present Act. The power to make Re- 
gulations in this behalf, viz. the pre 
scription of qualifications for different 


classes of- Teachers, now vests in tha 


Academic Council itself directly by th3 
provision of Section 26 sub-sec. (2) 
clause (va). This is the amendment 
made by the Maharashtra Act 58 of 
1974, The only result will be that tha 
earlier Regulations now in force will 
be deemed to be as if the Regulations 
of the present Academic Council. IE 
they are to be amended it would b3 
open to the Academic Council to do s3 
under the powers vested in it as re~ 
ferred to above. 


42. We have referred in detail to 
these provisions for the purpose of 
pointing out that Mr. Rane bases am 
argument on certain Resolution passed 
by the various University authorities. 
Before we refer to them it will be 
appropriate to consider as to how 
the status of being a Post-graduate 
Teacher ig claimed by respondent No, | 
on the basis of an alternate argument 
It is said that the Poona University 
started from the year 1972-73 twe 
diplomas called Diploma in Labour 
Laws and Labour Welfare and Diploma 
in Taxation Laws. It appears that by 
passing a resolution in its meeting 
dated 16th of "March 1974 the Execu- 
tive Council of the Poona University 
Introduced this~course from. the Acade- 
mic year 1973-74. It accepted the pro- 
posal of the Faculty of Law base 
upon the proposal of the Board of 
Studies. The proceedings of that meet- 
ing are. made available to us anc 
they show that the Faculty of Law 
In its Resolution clearly stated that if 
was. to be made specifically clear that 
the diplomas are not Post-graduate 
Diplomas, This. Resolution ïn its 
entirety was ultimately accepted by 
‘the Academic Council as well as by 
the Executive Council only with the 
variation that the name of the proposed 
Diploma in Labour Law be enlarged 
into Diplomas in Labour . Laws and 
Labour Welfare, The qualifications of 
the teacher who will impart instruc- 
tions were also laid down. So far as 
the diploma in Labour Law and Labour 
Welfare, the qualification of a teacher 
was to be the same ‘as laid down for 
teachers of the LL. B. Course, We 
have already seen.. that for instruc- 
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tions for. the LL. B. Course. qualifica- 
tion fs either Master’s Degree in law 
or second Class Degree in law with 
5 years’ practice at the Bar, 


43. It may now be noted that In 
its meeting dated 30th September 1976 
and continued on 17th October 1976, . 
the Executive Council passed certain 
resolution eccepting the Resolution of 
the Academic Council which in turn 
confirmed the Resolution of the Faculty 
of law. The proceedings of the Execu- 
tive Council of the year 1976-77 re- 
garding the above meeting is also made 
available to us. Resolution (B) (14) (11) 
appearing on page 15 discloses the 
following state of affairs, A resolution 
was passed by the Faculty of law on 
4/24-5-1976, of which the present re- 
spondent Ne, 1 was a member in his 
capacity as ex-officio member, being 
Chairman of the Board of Studies, He 
narrated all the details to the Faculty 
relating to the status of Diploma Course 
in law. He argued that the Diploma 
Courses in law have already been held 
as Post-graduate Diploma by the 
University Authorities for all the 
practical purposes, Having heard this 
pleading of respondent No. 1 himself, . 
the Faculty resolved to recommend to 
the University Authorities that the 
Diploma Courses in Law, viz. Diploma 
In Labour Laws and: Labour Welfare 
and Diploma in Taxation Laws be 
held as PostGraduate Diplomas for all 
academic: purposes. This Resolution 
was- accepted -by the Academic Council 
on 12-8-1976, and it resolved to re- 
commend to the Executive Council 
that the recommendation of the Faculty 
of law be accepted. In the meeting 
under consideration dated 30th Septem- 
ber 1976 extended to 10th October 1976 
the Executive Council resolved that 
the recommendation of the Academic 
Council be accepted, 


44, Undoubtedly respondent No. 1 is 
entitled to impart instructions to this 
Diploma in Labour Laws and Labour 
Welfare. Though this diploma was; 
introduced. with the express direction 
that it is not a Post-graduate Diploma, 
in. due course in the year 1976 the 
Executive Council ultimately accepted 
the recommendation of the other 
Authorities of the University describing 
this diploma. as 2 Post-graduate 
Diploma - for all academic purposes 
also.,Mr. -Rane therefore argues that 
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respondent No. 1 is a teacher entitled 
to impart instruction to a ' post 
graduate diploma in law and as such 
becomes a Post-graduate Teacher. If ic 
were necessary that for the purpose of 
extension beyond €0 one must be a 
Post-graduate Teacher as contemplat- 
‘ed by Statute 80-E, respondent No. i 
has now acquired that status in view 
of the resolution of the Executive 
Council passed in the year 1976, 


45. This argument is being met in 
two different ways. The first answer is 
that the said diploma in law is not in 
fact or in law a Post-graduate diploma 
at all and the second answer is thai 
assuming for the sake of argument that 


it is so, even then respondent No. 1 
does not become a Post-graduate 
Teacher (Papers). What is a Post- 
graduate Teacher (Papers) has been 


laid down by Regulations under Statute 
88-A and the qualifications of a Post- 
Graduate Teacher are to be found on 
page 113 of the said University Hand- 
book, Unless one has that requisite 
qualification together with teaching ex- 
perience of not less than three years, 
one does not become a Post-Graduate 
Teacher. Respondent No. 1 may at best 
be described as a teacher entitled to 
impart instructions to a diploma course 
in law, which the University describes 
asa Post-Graduate Diploma. That would 
not raise him to the special status ofa 
Post-Graduate Teacher who has been 
specially described in the existing Re- 
gulations. That would be a very simple 
answer and, in our view, quite enough 
to meet the claim of respondent No. 1. 
However, Mr. Rane tried to tell us that 
it is not only the diploma in law that 
has the status of a Post-Graduate Dip- 
loma in the eyes of the Poona Univer- 
sity but there are quite a few diplomas 
as well which are given the Post-~Gra~ 
duate status by the University. 


46. So far as this part of the claim 
of Mr. Rane is corcerned, he was abie 
to tell us that the University calls its 
diploma in the course of Business Man- 
agement (D. B. M.) as a Post-Graduace 
Course. In the same way a diploma in 
Office Management is also described 
as a Post-Graduate Diploma. There is a 
: third diploma called Post-Graduate Dip- 
loma in Banking as also diploma in So- 
cial Work and so on. Various pamph- 


lets were made available to us issued 


by the University and they do describe 
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them as Post-Graduate Diploma Cours- 
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es. The moot question that is raised 
for our consideration is whether this 
description of those courses by the 


University will really make them Post- 
Graduate Courses or Post-Graduate 
Diplomas at all. 


47. It may now be noted as to what 
are the qualifications for joining the 
diploma course in law. For instance it 
is enough that a candidate is a grad- 
uate of any Faculty either of the Poona 
University or of any other University 
whose degrees are recognised as equiva- 
lentto the degree course of Poona Uni- 
versity. In other words any degrée- 
holder of any Faculty can take up this 
course. We have also looked ‘at the in- 
structions that are imparted under this 
course, They merely deal with some in- 
formation about the various law relat- 
ing to the subject on industry and 
labour, like Industrial Relations Act. 
The Minimum Wages Act, Workmen’s 
Compensation Act, Employees’ Provi- 
dent Funds Act, Employees’ State Insur- 
ance Act, Bombay Labour Welfare Act, 
the Indian Maternity Benefit Act ete, 
In other words mere factual informa- 
tion about some of the laws that govern 
industrial life and relationship between 
master and servant are alone taught in 
this course. i 


. 


48. We have ‘also examined the other 
pamphlets from this point of view and 
we find that with a limited’ difference 
here or there regarding the nature of 
the degreethey are all courses available 
to a graduate of any Faculty who has 
never studied the subject forming the 
diploma course. Looking to the diploma 
in labour laws itis obvious that an Arts 
graduate who has no knowledge relat- 
ing to the Faculty of law is acceptedas ~ 
a student for imparting instructions for 
this diploma. It is true that for all 
these diploma courses the basic quali- 
fication required is a degree in some 
Faculty. The question is, will this re- 
quirement of obtaining a degree in 
some Feculty make the Course a Post- 
Graduate Course in the real academic 
sense in which that expression is un- 
derstood. 


49. We are aware that the Univer- 
sity authorities are autonomous and are 
entitled to administer their own insti- 
tutions and lay down their own courses 
of education and standards of teaching 
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thereof. However, ‘the University Autho- 
ities cannot by - mis-description intro- 
duce a concept whichis: foreign to tae 
academic world: itself. In other words, 
a misleading: label -or ‘nomenclature used 
either consciously or through oversigat 
‘cannot -‘change the basic concept of 
what is Post-Graduate Instruction, Tiis 
question squarely arose before the Sup- 
reme Court and we have good guidance 
in the judgment of Juthika v, State of 
M.P. AIR 1976 SC 2534. In Madhya 
Pradesh under orders of Government a 
Secondary School run by a private =< 
ciety was taken over by Government in 
view of the precarious financial posi- 
tion of the School. The petitioner be- 
fore the High Court and the Supreme 
Court Smt. Juthika . Bhattacharya was 
the Head Mistress and her educational 
qualifications were B.A, B.T. The Divi- 
sional. Superintendent of Education acie 
ing under the orders of Government 
refused to absorb her in the post of a 
Principal though the undertaking given 
by Government by passing the Madhya 
Pradesh Local Authorities School Tez- 
chers (Absorption in Government. Sere 
vice) Act 1963, was to provide a paral- 
lel post to every teacher. The qualifica< 
tions for a Secondary School Head Miz- 
tress, according to Government Rules, 
was possession of a Post-Graduate D=- 
gree and no person without such a dz- 
gree could be ‘absorbed in the cadre cf 
Principal, The. petitioner. pleaded thst 
she had Post-Graduate qualification, 
She took the degree of B. A. in the 
Arts Faculty and thereafter joined tke 
course for instruction for Bachelor Jf 
‘Teaching course. She also successful-y 
obtained that degree, In the dictionary 
sense the word ‘post’? means after,- Ths 
argument addressed to the Supreme 
Court therefore was that B. T. degres 
obtained was after ‘getting B. A. degres 
and the B. T. Degree is ‘to be treated 
as Post-Graduate Degree or’ Post-Gre- 
duate qualification.’ This argument hes 
‘been rejected by the Supreme Couri. 
The Supreme Court points out that in 
order to construe whether a particuler 
degree is-a Post-Graduate degree, re~ 
gard must be had to the -context in 
which that expression occurs, They ther 
point out that it fs not inconceivable 
that . the. expression A ‘Post-Graduate 
degree’ may. in a ‘broad - and. generel 
sense mean in a<given context: any’ de- 
‘gree obtained. after. graduation and whic 


mone 
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a graduate alone can obtain... But that is 
not the. sense in which.the Memoran- 
dum ‘uses the. particular expression. By 
‘Post-Graduate degree’ is meant a Mas-. 
ters .degree like the M, A’ or M, Sc. 
and not a Bachelor’s degree like the 
B.T. In other.‘ words, the expression 
connotes the successful completion ofa 
course of studies at a higher level: in 
any speciality after the acquisition of 
a basic qualification at the graduate 
level. Referring to the LL.B. Degree 


‘itself in conjunction with B. T. Degree 


this is what the Supreme Court ob- 
serves in paragraph 7 of the report:— 


“A Bachelors degree like the B. T, 
or the LL. B, is not considered to be a 
Post-Graduate degree even though those 
degrees can be taken only after gradua- 
tion. In the refined and elegant world 
of education, it is the holder of a Mas- 
ters degree like the M. Ed. or the 
LL. M. who earns recognition as the 
holder of a Post-Graduate degree ...... ” 
We are aware that the Supreme Court 
was concerned with the expression of a 
particular Memorandum but the ap- 
proach in principle seems to be of gene- 
Tal application, , 


50. In the academic world the es- 
sence of Post-Graduate education ap- 
pears. to be that a person has to gra- 
duate himself in a certain faculty. After 
having .received instructions up to the 
graduation level, if the student con- 
tinues. further studies in the- same 
faculty he is’ in essence taking Post- 
Graduate instructions. If an entirely 
mew subject like teaching or law is 
taken up for instructions after obtain- 
ing some ‘other degree, it is at best a 
‘course of instructions ‘which is available 
after having obtained some other de- 
gree. After all degree education is not to 
be equated: with Post-Graduate instruc- 
tions, It is well known- that successful 
degrees at graduation level can be ob- 
tained in various faculties and passing 
-a graduate’s examination in one faculty 
is no bar to the obtaining of another 
Bachelor’s degree in . another” faculty, 
It would be, in our ‘view. a misuse of 
the expression. ‘“‘Post-Graduate’ to call 
‘every instructions ‘received after ones 
Bachelor’s degree as a- Post-Graduation 
instruction. That does -not seem to be 
the _ meaning which _ that ` expression 
earries În what:the Supreme Court calls 
“refined:and ` SS word ot educa- 
ion: Pa we, pian ee ti eg 
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51. If wa look at diplomas that: are.. 


affered by the Poona —.University~::in 
Labour Laws and Labour Welfare, 
în .the light of the above 
sion, it would be clear that any 
graduate is entitled to take up that 
course, A student of Arts would read 
for the first time the name Industrial 
Disputes Act and would be made con= 
versant with the provisions of the vari- 
ous laws relating to industry and labour 
to which we have already referred ear= 
lier, Can & ever he 
student is receiving further education 
in the same Faculty of an intensive 
and exhaustive nature? The same argu- 
ment can be applied to all other diplo- 
mas offered by the Poona University, 
where the basic qualification received 
Iis graduation in some faculty, They 
ére courses, in our view, in the real 
sense after graduation diploma or 
diplomas available after one completes 
graduation in some faculty, The are 
not Post-graduate diplomas in the real 
sense in which that expression is 
understood fn the academic world. To 
describe such a course as a FPost-gra- 
duate Course is a misnomer, We find 
that in spite of the fact that some of 
the Authorities of the University have 
styled these courses as Post-graduate 
Diplomas and have in fact passed. a 
resolution’ in that behalf, the Vice- 
Chancellor at any rate does not seem 
to be agreeable to call these courses a3 
Post-graduate Courses, In his referenca 
žo the Chancellor at the instance of tha 
Executive Council's Resolution he does 
say in clear terms that in his view ths 
diploma in Labour Laws and Labour 
Welfare could not be considered as a 
Post-Graduate Course, We have no 
doubt that the Vice-Chancellor’s view 
is clearly correct and consistent with 
the normal meaning attached to the 
expression Post-Graduate qualification 
in the academic world 


52. Wa have already safd that the 
University is an autonomous body and 
ordinarily it would be expected that the 
academicians will conduct thelr affairs 
in a manner where no exception would 
be taken by outsiders; When we look 
to the proceedings of tha Executiva 
Council dated 30th September 1976 ex- 
fending to 17th October 1976 and parti- 
eularly the Resolution No, (B) (14) (OH 
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discus~ 


said that the- 


“CALE, 


the impression somehow we get is: that: 
it is respondent’ No. 11 who’ alone was ` 
activ@'in the various bodies of ‘the Uni- 
versity and the other members. without 
realising the consequence of the Reso= 
lution to be passed, accepted the argue 
ment of respondent No, 1, who haps 
pens to be one of the Principals of a- 
Law College, We do not think thatthe 
University Authorities: have deliberatee 
ly passed these resolutions with a view 
to create a misleading impression out 
side that the Poona University has in 
fact several Post-Graduate Diplomas in 
the real sense of the term. We do not 
think that we will be expecting too 
much from the University authorities 
to ask them to reconsider this question 
and change the nomenclature they have 
been using in describing the various 
courses, It will be quite appropriate, if 
these diplomas are declared to be dip- 
Tomas available after graduation rather 
than Post-Graduate diplomas. Not only 
the description will be correct, but they 
will give a correct Idea to any one who 
wants fo take up that course and not 
mislead either the student or the posa 
sible employer to think that itis a 
Post-Graduate qualification, 


53. In this context it will be worth 
while to refer to the original Resolu« 
tion of the Executive Council in its 
meeting. dated 16th of March 1974 when 
this Labour Law diploma was introdu« 
ced, We have already referred to it, 
but it would be worthwhile to repeat 
that very resolution proposed by .the 
Law Faculty which was ultimately con« 
firmed by the Executive Council 
through the various academic bodies 
which said that it should be specifically 
made clear that the Diplomas are no’ 
Post-Graduate diplomas. The plural re- 
ference was undoubtedly to the diplo- 
mas in Taxation and Diplomas în Lab- 
our Law and Labour Welfare, We there- 
fore hold that the diploma in Labour 
Laws and Labour Welfare is. not a 
Post-Graduate diploma at all. Inciden- 
tally we may also observe, and which 
matter the University Authorities will 
seriously consider, whether the Col- 
leges which are imparting instructions 
only in these courses and none others, 
ean be properly described as centres 
of Post-Graduate education. It will have 
its repercussions on the electoral’ roll 
of Post-Graduate teachers. from Post- 
Graduate Centres outside the Univer- 
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- Sity Campus -in subject of law. We- De 
- lieve -that this will be meré consequ- 
ence of what decision the University 


authorities choose to take atter conste - 


dering our observations, 


54. So far as the ‘decision of this 
case is concerned we hold that respon~ 
dent No. 1 is not a  Post-Graduat2 
Teacher because he does not have tha 
basic qualification of a Post-Graduate 
Teacher laid down. by the Regulations 
made by the Academic Council under 
Statute 38-A of the University Cour: 
under the old Act. The label attached 
by the University to this diploma as a 
Post-Graduate diploma is clearly a mis- 
nomer, It cannot. give the status of a 
Post-Graduate centre to the College 
which is imparting these instructions, 
nor can a teacher who is entitled to 
impart instructions in relation. to this 
diploma course be described as a Post- 
Graduate Teacher. This would mear. 
that respondent No, 1 was not entitlec 
to be granted any extension at all after 
15th of March 1977 and his continuanc= 

In the service after that date is clearly 
nee RL Being a mere teacher, at- 
tainment of the age of 60 and comple- 
tion of term of academic year, was th= 
dead end of his service. The petitioners 
have succeeded in establishing. that res- 
pondent No. 1 was no more’ a member 
of the academic world after 15th of 
March ° 1977. wo 


55. However, the conclusion that is 
sought to be drawn from it, does not 
seem to be quite sound. Mr. Dalvi ar- 
gued that the moment respondent No.1 
ceases to be a teacher he also ceases ta 
be head of a department in a college 
and as such ceases to be a person eligi- 
ble to be elected under S. 29 (2) (ii) 
of the said Act. That respondent No. i 
does not now continue as a teacher is 
clear. Whether his election to. the Board 
of Studie} also comes to an end by the 
end of his service is a question which 
must be determined on the language of 
the provisions, There are four different 
types of; members on this . Board of 
Studies described by clauses (i) to (ivi 
of sub-sec. (2) of S. 29. Sub-sec, (3) in 
term says that the term of office of 
members under clauses. (ii), (iii) and (iv} 
of sub-sec. (2) shall be three years. 
cl. (i) which -is excluded refers to the 
Heads of. Mniversity ‘Departments con- 
cefned. =, i Ae. 
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-Senate as soon as he 
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` A fair reading. of. sub-sec. (3) will 


a that the Heads of University De- 


partments concerned appear to be €x- 
officio members and so long as a’ per- 
son is a Head of the University De- 


-partment he can participate in the de- 


liberations of the Board of Studies. 
For a person becoming member of 
Board of Studies from -clauses (ii), (iii) 
and (iv) there appears to be a fixed 
term of three years. We were not shown 
any provision where it is said that los- 
ing the basic qualification during the 
continuance of three years also brings 
to termination the elective post obtain- 
ed by the person concerned. Mr. Dalvi 
no doubt argued that since the Board 
of Studies speaks of the Heads of De- 
partments under -clause (ii) of sub- 
sec. (2) of S. 29, it would be incongru- 
ous to hold that a person continues to 
be amember of the Board of Studies 
even if he ceases to be a Head of the 
Department or for that matter a teacher; 
itself, We do not think that the con- 
tinuance as a member of the Board of 
Studies of a person who ceases to be a 
teacher is either strange or inconsistent 
vere the provisions of the University 


YP There are various Authorities of 
the University and the qualifications of 
the members and the duration of their 


_term, have been dealt with in various 


other sections, The highest body of the 
University seems to be the Senate. The 


composition of the Senate is provided 


by S. 20 of the Act. The first group of 
members described under cl. (A) of 
sub-sec, (1) refers to the Ex-officio 
Members, The next group of members 
in the same sub-section shown by 
cl. (B) refers-to Elected Members. 
There are in all (xvii) sub-clauses des- 
cribing various types of members who 
are to be elected to the Senate from 
the various - constituencies, So far asthe 
term of the office of these members is 
concerned, the proviso at the end of 
clause (B) after clause (xvii) is as 
follows:— | 


“Provided that, a person elected un- 
der sub-clauses ` (i) to (xvi) of cl. (B) 
shall cease’ to be a- member of the 
> ceases -to be 
a member of the electing body or 
bodies, as the case may be.” 

Thisis.to be read as against the provi- 
sions of sub-secs. (3), (4) and (5) of, the 
same S. :20, Sub-sec. (3) lays down that 
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‘the serm of the office of the elected mem- 

bers, other than the Heads of the recog- 
nised institutions, shall be six. years. 
The term of office of such Heads shail 
be three years, Sub-sec, (4) prescribes 
the term of office of the members no- 
minated by the Chancellor or the Vice- 
Chancellor shall be three years and the 
term of office of the Principals and the 
representatives of managements shall 
be two years. Under sub-sec. (5) the 
term of office of the student members 
shall be conterminous with the term of 
office of the student members of the 
Students’ Council, The term of office 
of the Heads of University Departments 
_ shall be one year. 

58. Having thus provided various 
terms of offices for the various types 
of members, so far as the elected mem- 
bers falling in sub-secs. (i) to (xvi) are 
concerned, there is a further qualifice- 
tion, viz. that the elected members 
shall cease to be a member of the 
Senate as soon as he ceases to be a 
member of the elected body or bodies 
as the case may be. This is in con- 
trast with the provisions of S. 29 sub- 
S. (3) which is relevant for our pur 
pose, 

59. Going next to the Executive 
Council we find that this compositicn 
and the term of office are provided in 
S. 23. Sub-sec. (3) thereof says that the 
term of office of the elected and nomi- 
nated members shall be three years. So 
faras the elected members are concern- 
ed, there is a proviso after clause (xi) 
of sub-sec, (1) of S. 23 which provid2s 
that a member elected under cls. (vi) 
to (xi) shall cease to hold office asmem- 
ber if he ceases to be the Head of the 
University Department, or member of 
the Senate or the Academic Council or 
the Dean as the case may be. Here 
again as in the case of the Senate the 
elected member coming from the Prin- 
cipal’s constituency must continue to 
have that qualification throughout 
the term of the office of three years, 
which is the life of the Executive Coun- 
cil. If that qualification ceases in the 
midst of the period of three years, he 
automatically ceases to be a member 
for the remaining part of the term of 
that body. 


60. Going to the next Academic 
authority, viz Academic Council’ we find 
that the first group of members consists 
of the ex-officio members. Amongst the 
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other members they are mostly nomi- 
nated or co-opted members by the 
authorities mentioned in those sub- 
clauses under the title ‘other members’, 
Sub-cl. (2) of S. 25 says’ that except as 
otherwise provided, the term of office 
of the members, other than ex-officio 
members, shall be three years. There is 
no provision in the case of academic 
council to discontinue the membership 
of a co-opted or nominated member 
unless otherwise provided in the Act. 
It means that under this section there 
is a fixed term of office and a member 
is entitled to continue for three years. 
It would thus be amply clear that Sec- 
tion 29 relating to the Board of Studies 
merely. requires the elected member to 
hold acertain position and to be on the 
roll of a constituency from which he is 
tobe elected at the time of his election 
to the Board of Studies. Thereafter 


‘there is a fixed term and this periodis 


not made dependent upon the continu- 
ance of the original office or position 
held by the elected member concerned. 
Since we find that the legislature has 
made different provisions with regard 
to the different bodies and their terms 
of office, it would not be possible for 
us to accept the general argument of 
Mr. Dalvi that ceasing to hold a parti- 
cular office or status automatically 
brings about a termination of the mem- 
bership of the Board of Studies, 


61. If respondent No. 1 is thus en- 
titled to continue as a member of the 
Board of Studies for the period of three 
years from the date of election, viz. 
April 1975. even if he ceases to be a 
teacher as also the head of the depart- 
ment during this period, he would be 
entitled to continue as a member of 
the Board of Studies till April 1978. 
The further post which, he has acquir- 
ed either by way of election as a Chair- 
man of the Board of Studies or as an 
ex-officio member because he happen- 
ed to be Chairman of the Board of 
Studies, would obviously be available 
to him since he continues to be the 
member of the Board of Studies, 


62. The view of- the University. 
Authorities as canvassed before us by 


Mr. Bhonsle therefore seems to be 
correct, viz. that respondent No, 1 
was’ validly attending the’ University. 


authorities and their meetings because 
of his basic qualification of being a 
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member of the Board of Studies ‘til 
April 1978. The challenge to. respor- 
dent No.:1’s office which he’ -occupies 
in the University bodies must thus fal 
on the second ground urged- before ts. 
on behalf of the University.. 


63. Even though therefore we hold 
that respondent No. 1 is no more 
teacher at all after 15th of March 1977- 
and has never‘ been a teacher of the 
University or a’ post-graduate teacher’ 
or that the various. diploma’ ‘courses ir~ 
cluding the Labour Law and Labour 
Welfare diplomas are not Post-graduate 
Courses, respondent No. 1 still‘ continues 
to be a valid member of the Board 
of Studies till April 1978 with tks 
consequent advantages available to him 
as a member of that body. Though the 
petitioners have substantially succeeded 
in pointing out the real position of re~ 
spondent No. 1 qua the University 
authorities, on this short ground’ ther 
challenge fails and the petition has gct 
to be dismissed. However, in the cir- 
cumstances of the case there shall te 
no order as to costs. 


64, Rule’ discharged with no 


order 
as to costs, i 


„Rule dinyek 
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DESHMUKH, C.J., CHANDURKAR 
AND SAWANT. JJ... 

Dattu Dnyanu Padalkar, Petitioner w, . 
Hari Natha Patil and another, Of 

ponents, 

Special Civil Appin. No, 2151- of 1973, 
D/- 21-38-1979. ` 


Bombay Tenancy’ and Agricditarsl 
Lands Act (67 of 1948), S. 88 (1) (a 
(As amended by Act 13 of 1956) — 
Scope — Section as amended exempts 
lands owned by Government as well 
leased out by Government. 


‘ The amended Section 88 {1) (a) now 
makes it clear that there are two types 
of properties which will`be saved from 
the operation of the, Tenancy Act. If 
the land belongs to the Government, 


Maharashtra 
Kolhapur, Df- 





*(To set aside order of 
Revenue Tribunal, 
27-3-1972.) 
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the Tenancy Act will not apply at all. 
There is a second. category.. If ‘the 
land is leased out from the Government, 
then also the exemption is ‘available. 
Since the structure. of the. new sub- 
clause contains a comma after the clause 
“to lands belonging to”, and it fur- 
ther contains the word ‘or’ to describe 
the second clause “held on lease from” 
followed by comma, there is hardly 
any doubt that two distinct types - of 
properties are under contemplation by 
the - Government, ‘One is the pro- 
perty belonging to the Government and 
held as such by the Government, and 
another is the property, apart from the 
fact that the Government is the owner, 
leased out by. Government: or held on 
lease from Government. To these two 


types of properties the Tenancy Act 


will not apply. (Para 7) 
Cases Referred: Chronological Paras 
(1956) Spl. Civil Appin. No. 1588 of 
1956, D/- 20-9-1956 (Bom) q 
(1854) Spl. Civil Appln, No, 2463 of 
` 1954, D/~ 14-12-1954 (Bom) 6. 


V; V. Divekar, for Petitioner; R. G, 
Samant i/b. M/s. R. G, Samant & Co., 
for Opponent No. 2 ` 

DESHMUKH, ‘C. J. This Special 
Civil Application has been referred to 
the Full Bench by the learned Single 
Judge of this Court,. as he found that 
there was. conflict of views between 
two Division Benches of this Court on 
the real meaning and interpretation of 
Section 88 (1) (a) of the Bombay Ten- 
ancy and Agricultural Lands Act,- 1948 


(hereinafter referred to as “the Ten- 
ancy Act”), | i 
2. The facts in this case do not seem 


to be in dispute., We will refer to some 


of the Vat Hukums of the erstwhile 
Kolhapur regime. ‘It is enough to 
state that in the case of all publie 


trusts, the Kolhapur Darbar was manag- 
ing the properties, and by orders pass- 
ed from time to time the mode of 
management and control by the Darbar 
over them were indicated, It will be 
equally clear from the referring judg- 
ment that after the merger of Kolhapur 
State with erstwhile Bombay State and 
the present Maharashtra State, the pro- | 
perties. of the- Devasthan in question 
were being let out on Eksalj basis on 
auction by the Collector of. Kolhapur 
The ‘petitioner gave a bid -at one such 
auction in 1955-56, and was made a 
tenant of the properties: in view of his 
highest bid. By the same process he 
continued to be the highest bidder and, 
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therefore, an Eksali tenant for all the. 
1955-56 to 1967-68, It appears - 


years 
that the matter was under consideration 
of the... Government as to how the 
management of the public trusts should 
be conducted hereafter. The Collector 
took no action in the. matter, and the 
petitioner continued in possession . of 
the land, From the year 1969, a Com- 
mittee, called the Deosthan Mandal, 
was appointed for the Western region 
for the management of ‘the Public 
Trusts. By a Gazette Notification, the 
public trusts were indicated, -` 


3. When the Committee or the re~ 
spondent No. 2 Deosthan Mandal were 
so vested with the management they 
gave notice to the petitioner to quit 
the land. The petitioner then took, up 
the position that he was the tenant 
under the provisions of the Tenancy 
Act, and filed an application for such 
declaration under Section 70 (b) of the 
Tenancy Act before the Tahsildar con- 
cerned, The Tenancy Aval Karkun by 
his order dated 30th September 196¢ 
found that the petitioner was in vahi- 
wat of the disputed land from the year 
1657-58, and was entitled to a declara- 
tion that he was a tenant of the land. 
This decision was challenged before the 
Special Deputy Collector by respondent 
No. 1, who was being styled as the 
sub-lessee of the petitioner, By his 
order dated 8th May 1970, the Special 
Deputy Collector held that the peti- 
tioner was undoubtedly cultivating the 
land for a long time, but this being a 
land covered by the provisions of Sec< 
tion 88 (1) (a) of the Tenancy Act, the 
Tenancy Act did not apply at all, He, 
therefore, dismissed his original peti- 
tion, and held that he was not a ten- 
ant of the land under the Tenancy 
Act. 


4, The present petitioner carried a 
Revision Application to the Maharashtra 
Revenue Tribunal, which by its order 
dated 27th March 1972, confirmed the 
finding of the Special Deputy Collector 
and dismissed the Revision Application. 
Being aggrieved, the petitioner has filed 
this Special Civil Application, 


5. The narration of facts as above 
makes it clear that the disputed land 
belongs to a public trust, which was 
being managed by the Government. all 
along by itself or through its officers, 
and now through a newly. appointed 
Mandal, which is nothing but a re- 
presentative of the Government, The 
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petitioner was undoubtedly a tenant on-' 
Eksali basis from the Collector of Kolha-. 
pur and could be described to bea- 
tenant: holding the land. on lease from 
the Government, The question, there- 
fore, that arises for our’ consideration 
is, whether under Section 88 (1) (a) 
of the Tenancy Act, the land must not 
only belong to the Government, but in 
addition it must be held by. or on be~ 
half of the Government in order to 
attract the provisions thereof, . 

6. Section 88 (1) (a), as it originally 
stood, was amended in 1956 by Maha- 
rashtra Act No, 13 of 1956. Section 48 
of the. Amending Act substituted the 
original Clause (a) of sub-section (1) of 
Section 88, and the. present provisions 
are as a result of that amendment. The 
relevant provision before its amends 
ment in 1956 was a follows:— 

“88, (1), “Nothing in the foregoing 
provisions of this Act shall apply:— 

(a) to lands held on lease from the 
Crown, a local authority or a co-opera- 
tive society;” 

The amended Section now appears as 
follows:— 

“88, (1) “Save as otherwise provided 
in sub-section (2), nothing in the fore- 
going provisions of this Act shall ap- 
ply— 

(a) to lands belonging to, or held on 

lease from the Government.” 
In the view of the learned single Judge, 
the amendment does . not bring about 
any substantial change in the provi-: 
sions, Two Division Bench judgments 
were cited before him, which have inter- 
preted the unamended Section 88 (1) 
_(a). In Spl. Civil Appln. No. 2463 of 
1954, -a Division Bench consisting of 
Chagla, C. J. and Dixist, J. by their 
order dated 14th Dec, 1954 found that 
the language of Clause (a) before its 
amendment, though referred to only 
lands held on lease from the Govern- 
ment, the intention was clear viz. to 
protect the Government lands alone 
from the rights being created in favour 
of the tenants. They, therefore, found 
that in order that the exemption under 
Section 88 (1) (a) should be available, 
the land must belong to the Gov- 
ernment in the first instance, and must 
also be leased out from the Govern- 
ment. When both these conditions ara 
satisfied, the exemption from the opera- 
tion of the provisions of the TS 
Act is available. 


7. 
ad 


In respect of the ene unamend- 
section another Division Bench in 


1979 ~ 


Spl, Civil Appin, No. 1588 of 1956, de- 
cided on 20th September 1956, took 
a different view. The learned Judges 
constituting this Bench pointed out tha; 
the only. requirement for exemption o? 
land from the operation of. the Tenancy 
Act was that the land should have beer 
leased out from the Government or £ 
local authority or a co-operative society 
Whether 
authority or a co-operative society i43 
the owner of that . land is irrelevant 
Even when lands are entrusted to co- 
operative society, and Government, for 
certain purposes of management, dur- 
ing the management thereof if the Gov- 
ernment leases out the lands, the ex- 
emption under Section 88 (1) (a) wil: 
operate, There is no doubt, therefore 
that before the legislative amendments. 
two distinct views were there by the 
two different judgments of this Court. 
However, as we find, the Legislature 
has passed the amending Act No, 1% 
of 1956,- and the amended section now 
makes it clear that there are two type: 
of properties which will be saved from 
the operation of the Tenancy Act, If 
‘the land belongs to the Government. 
the Tenancy Act will not apply at all 
There is a second category. If the 
land is leased out from the Govern- 
ment, then also the exemption is avai- 
lable. Since the structure of the new 
sub-clause contains a comma after the 
clause “to. lands belonging ` to”, and it 
further contains the word ‘or’ to describe 
the second clause “held on lease from’ 
followed by comma, we have hardly 
any doubt that two distinct types of 
properties are: under contemplation by 
the Government. One is the . property 
belonging to the Government and held 
as such by the Government, and ano- 
ther is the property, apart from the 
fact that the Government is the owner, 
leased out by Government or held on 
lease from Government. To these twa 
types of properties the Tenancy Act will 
not apply. In other words, according 
to us, the later judgment of the Divi- 
_ sion Bench of this Court dated 20th 
September 1956 was rehabilitated by 
the State Legislature. The Legislature 
obviously found that the two different 
views are possible, according to the 
provisions of the Act. It is undoubted- 
ly within the competence of the Legis- 
lature, the law makers, to choose one 
and reject the other, and the ‘Legisla- 
ture or the law makers have,.chosen in 
1956. fo. extend the exemption to cover 


the Government, or a loca: - 
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both types of . cases, ie. lands owned 
by Government: as well as leased out. 
by the ‘Government to tenants, so that 
the present section will cover the entire. 
field of this law, ; gos. Hy 


8. When a land is being let out by 
Government, it is now clear that the 
Government is the owner of thé land. 
Since letting out can be by principals 
or through their agents, we do not 
see why the same principle should not 
apply where the Government is the 
owner. It is unnecessary for any other 
agency to act on its behalf. Govern- 
ment officials manage the properties 
and through them the lands are leased 
out to tenants, and they are fully cover- 
ed by Section 88 (1) (a). Wherever, 
therefore the lessor is Government 
either directly itself. or through its 
agents the leasing out would be by 
Government and the person who holds 
the land will be holding on lease on 
behalf of the Government, as contem- 
plated by ‘Section 88 (1) (a). The mo- 
ment this position is established, noth- 
ing in the foregoing provisions of the 
Act would be applicable save as other- 
wise provided in sub-section (2) of Sec- 
tion 88. ` 


9. So far as the present case is con- 
cerned, we have already indicated the 
factual position. The petitioner is a 
direct tenant from the Collector, who 
is the Govemment official acting for 
and on behalf of the. Government. He 
is undoubtedly a lessee from the Gov- 
ernment and is not entitled to exemp- 
tion under the Tenancy Act. Therefore, 
the Tahsildar’s order giving the declara- 
tion under the Tenancy Act was obvi- 
ously incorrect. The judgment of the 
Special Deputy Collector as well as 
that of the Maharashtra Revenue Tri- 
bunal denying that status to him on 
the ground that it is a piece of land 
held on lease from the Government 
and exempt from the Tenancy Act is 
obviously correct, 


10. The petition, therefore, fails and 
is dismissed. In the circumstances of 
this case there will ‘he no order as to 
costs, - 


Petition dismissed. 


~ 
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B. N. DESHMUKH, C. J. AND 
S. C. PRATAP, J. 


State Bank of India, Appellant v. 
Kalpaka Transport Co. Pvt. Ltd. ard 
another, Respondents, 

Appeal No. 122 of 
1978.* 


(A) Constitution of India, Art. 12 and 
Seventh Schedule, List I, Entries 45, 
43, 44 — “Other authorities” — 
Statutory bodies vested with powers 
and carrying on business of public im- 
fortance — Nationalised Banks, State 
Bank and its ` Subsidiary Banks — 
Though not specifically performing gov- 
ernmental functions and lacking power 
to enforce obedience at pain of pénalty 
are ‘other authorities’: within Art. 12: 
(State Bank of India Act (22 of 1955), 
Ss. 3, 17 and 18); (State Bank of India 
(Subsidiary Banks) Act (38 of 1959), 
Ss. 4, 36 and 45); (Companies Act (1 of 
1956), S. 617). 

Any constitutional authority or statu- 
tory body vested with powers and 
carrying on business of public impor- 
tance and which is fundamental to the 
life of the people could be considered 
as “State” within the meaning of Arti- 
cle 12. Whenever there is a statutory 
body or authority, the constitution of 
which shows that it is the voice and 
hand of Govt. which is felt in a large 
measure and which Corporation deals 
with business of public importance or 
vital to the life of the community, it 
will be safe to infer that such a Cor 
poration would fall within the expres- 
sion “other authority” under Article 
12 of the Constitution. 


1978, D/- 17-11- 


(Paras 21, 22) 


The State Bank of India and: its sub- 
sidiaries are statutory Corporations. In 
making several appointments forming 
the structure of these Corporations, the 
Government’s role is quite clear. Even 
in the matter of laying down policy 
involving public interest, the State 
Bank shall be guided by the directions 
given by the Central Government in 
consultation with the Governor of’ tne 
Reserve Bank, and the Chairman of tne 
State Bank of India. All such directions 
are to be given through the Reserve 
Bank, and if any question arises whe- 





* (Against judgment of single Judge of 
this Court in Misc. Petn. No. 1290 of 
1977). 
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ther a direction relates to a matter of 
policy involving public interest, the 
decision of the Central Government 
thereon, shall be final. The nationalised 
banks, are the agencies of Government, 
which have a large hand in controlling 


the policies. It is the Government 
which is laying down the economic 
policies and controlling the financial 


heights on the basis of scund commer- 
cial principles in doing business; it 
cannot be forgotten that it is the voice 
and the hand of the State that is ef- 
fectively felt in all the activities, Bank- 
ing undoubtedly is an activity vital to 
the life of the community, and it is un- 
doubtedly a business of great public im- 
portance. This being the nature of she 
institution and also its powers, there can- 
not be any doubt that the State Bank 
of India is either “State” or “other 
authority” within the meaning of that 
expression in Art. 12. The State Bank of 
India, though not specifically called up- 
on to perform governmental or quasi- 
governmental functions anc though does 
not possess powers to enforce obediencé 
at the pain of penalty, is still “other 
authority” within the meaning of that 
expression under: Article 12. Misc, Petn. 
No. 1290 of 1977 (Bom), Affirmed; 1975 
Lab IC 175 (Bom) Criticised and held no 
longer good law in view of AIR 1975 SC 
1331; AIR 1967 SC 1857, Explained and 
Foll; AIR 1975 SC 1331, Foll.; (1978) 1 
Lab LJ 48: 1978 Lab IC NOC 22 (Delhi) 
and 1978 Lab IC 1271 (Andh Pra) and 
1977 Lab IC 1013 (Cal), Rel. on. 
- (Paras 23, 24, 25) 
Anno: AIR Comm. Constitution of 
India (2nd Edn), Art. 12 N. 4 Pt. 15; Se- 
venth Schedule, List 1, Entry 45, N. 2} 
Seventh Schedule, List 1, Entries 43 and 
44, N. 3, Pt. 4; AIR Manual (3rd Edn), 
Companies Act, S. 617 N. 1 Pt. 11A5 
AIR Manual (3rd Edn), State Bank of 
India Act, S. 3 N. 1; 5.17 N.1; 8S. 18 
N. 1; AIR Manual (3rd Edn.), State Bank 
of India (Subsidiary Banks) Act, S. 4 
N. 1; S. 36 N. 1; S. 45 N. 1. 


(B) Constitution of India, Arts. 298, 14 
and 12 — Contracts — Lists kept by 
State for dealing with citizens in respect 
of certain businesses and trades— Black- 
listing of particular citizen — Obliga- 
tion to hear — Business of advancing 
money by State Authorities — Initial ob- 
ligation to hear on State Agency — 
Scheme of Indian Bank Association about 
Transport Operators — Removal of name 
of transport operator from approved list 
ef transport operators — Operator must 


1979 


be heard by Bank before his delisting. 
ena Bank of. India At (22 of 1955, 

S. 3). 

It seems to have pee ‘now _ firmly 
established, at least so far as where lists 
are kept by Government for dealing 
with the citizens in respect of certain 
businesses and trade that a blacklisting 
order leads to civil consequences, and 
should not be passed without a reason- 
able‘ opportunity of being heard, . The 
principles of natural .justice are thus 
attracted in case a party has any rigkt 
as such to enter into a contract, or the 
party has a reasonable expectation. c£ 
-making a gainful contract with the Gor 
ernment and the Government even while 
trading is under a constitutional obli- 
gation not to discriminate and treat cit} 
zens unfairly. AIR 1975 SC 266 and AIR 
1978 SC 930 and (1974) 76.Bom LR 658, 
Foll; AIR 1969 Ker 81 (FB) held ex 
pressly overruled in AIR 1978 SC 93}. 

S (Para 32) 

Article 14 of the Constitution imparts 
a limitation or imposes an obligation on 
the State’s executive power under Arti- 
cle 298 of the Constitution, All consti- 
tutional powers carry corresponding ot~ 
ligations with them, AIR 1977 SC 1498, 
Explained; AIR 1978: SC 1331, Rel, on. 

(Para 32) 


. The special character of the business 
of advancing money does mot require a 
complete go-by to be given to the sound 
constitution principles, Nobody says thet 
the Banks must advance loans. What :s 
being said is that if it entertains sore 
doubt about the integrity of the party 
and had disclosed the reasons to tke 
party and the ‘explanation offered satis~ 
fies the Bank, ‘then its doubt was’ witk- 
out foundation. The party concerned ge-s 
a normal opportunity of satisfying ard 
entering into a. gainful contract with tre 
Government for the purpose of gain. 
How much hearing should be given ard 
what circumstances should be enough to 


reject a party from permitting a con~ 
tract to be made with: the Bank is a 
matter not for ‘consideration today. As 


the horizon of the State’s activities -s 
expanding in the. modern welfare Stats, 
judicial concepts are being remodelled 
to suit new situations, If the- State's 
organ is vested with powers, the . cor~ 
cept of contract: is being replaced by 
‘constitutional -obligations.: If at the 
‘threshold -of a deal, a citizen is to` be 
‘ discriminated against aid of ‘the principles 
“of natural’ justice is. -invited ` to ` safe- 
-guard the‘legitimate expectation of: the 
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citizen. Before entering: into -a contract, 
if the State wants to make a choice be- 
tween the contending parties, it may 
choose any one or the. best one of them, 
but: that must be done’ on a fair treat- 
ment to all and not by ~ discriminating 
one against the other. It is clear that 
once. a contract is entered into, the rights 
of parties are determined by the terms 
thereof. However, at the very threshold 
constitutional obligation requires the 
State agency to act fairly and make 
choice of the contracting party by af- 
fording equal opportunity to all the con- 
tenders by examining their claims fair- 
ly. Once that is done, the State agency 
doing business has fulfilled its initial ob- 
ligation. What then follows is a contract, 
and the terms thereof take care of the 
future relationship. (Paras 38, 39) 


Kalpaka Transport Co, 


Under the Indian Bank . Association 
Scheme, a blacklisted transport operator 
has no chance to do business of trans- 
porting the goods of the Bank’s clients 
for the purpose of making gains in his 
own business where the Bank’s client is 
discounting the bills. Even if that client 
has faith in the transport operator and 
is willing to entrust the goods to him, 
he would still refuse to hand over the 
same to such operator and would prefer 
some- other operator on the Bank’s ap- 
proved list, so that he could obtain ad- 
vance from the Bank, In other words, 
the transport operator’s business is ad- 
versely affected by the removal of his 
name from -the list, A clear analysis of 
the Scheme shows that unless a bill of 
the Bank’s client is discounted and the 
bill is accompanied by a lorry receipt of 
the transport operator on the list of the 
Bank and that too in a special form, the 
contract between the transport operator 
and the Bank does. not take place at all. 
Every time a bill is encashed and it is 
accompanied by a lorry receipt of the 
transport operator in the special form, 
‘the standing contract comes - into force 
and begins to operate’ in respect of that 
transaction, In order to effect the execu- 
tion of contract at every stage, a unique 
method has been found’ out by making 
a standing contract and making it ap- 
plicable as. and when-a bill accompanied 
by a lorry receipt: is -encashed or pur- 
chased’ by the bank. Each transaction of 
discounting the -bill, therefore, ` repre- 
sents the threshold” “for the: entry of: the 


transport , operator’ “into a. ‘contract with 


‘the. Banik. If that - is „SO, then, _constitu- 
tional obligation, at once arises and. has 
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to be honoured by the State or any. other 
authority under Article 12. . 
° Z (Paras 29, 36) 

When this approach jis violated by a 
Bank in removing the name of a trans- 
port contractor from the list of trans~ 
port operators a Court is right in giving 
the direction that the transport operator 
be heard: before delisting him from th? 
approved list of transport operators. 
Mise, Petn, No, 1290 of 1977 (Bom), Af- 
firmed. (Para 39) 
` Anno: AIR Comm, Const, of India 
(2nd Edn), Art. 12 N. 4; Art, 298 N. 5; 
Art. 14 N. 28A; AIR Manual (3rd Edn, 
State Bank of India Act (1955), S. 3 N. 1 
Cases Referred: Chronological Paras 
AIR 1978 SC 930 34 
1978 Lab IC 1271 (Andh Pra) 25 
1978 Lab IC NOC 22: (1978) 1 Lab LJ 


48 (Delhi) 25 
AIR 1977 SC 1496 35 
1977 Lab IC 1013 (Cal) 23 
AIR 1975 SC 266 32 
AIR 1975 SC 1331: 1975 Lab IC 881 1g, 

22, 25, 35 
1975 Lab IC 175: 76 Bom LR 552 16, 13 
(1974) 76 Bom LR 659 32 
AIR 1969 Ker 81 (FB) 30, 34 
AIR 1967 SC 1857 16, 29 


Soli Sorabjee, Addl, Solicitor-General 
with K. K. Singhvi, A, Hidayatoola and 
Miss N. D, Kapadia, for Appellants; A. B, 
Diwan with S. N, Parikh and N. R. Kan- 
tawala (for No. 1); K, S. Cooper. with 
S. N. Parikh, N. G. Thakkar and N. R 
‘Kantawala (for No, 2), for Respondents, 


DESHMUKH, C. J.:—- This appeal was 
expeditiously heard at the instance 
the counsel’ for the State Bank of India 
According to him, it raises an important 
question of all India importance and an 
earlier decision will enable the Bank to 
adjust its business dealings in the mat~ 
ter of discounting of bills, 


2. The facts are not much in dispute. 
The appellants are the State Bank of 
India, They have branches all over India 
and all the former Indian States’ Banks 
have been taken over by them as subsi~ 
diary Banks, The State Bank has been 
created under the State Bank of India 
Act of 1955 (No. 23 of 1955) and all the 
former States’ Banks and Government 
associated Banks were taken over by 
the State-Bank of India (Subsidiary 
Banks) Act, 1959. Various kinds of Bank~ 
ing business are being carried out by the 
State Bank of India, which include the 
discounting of bills, or the business of 
bill-purchase, = mo a 


` 
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_ 3. -The State Bank of- Mysore -is` the - 
subsidiary of the State Bank of -India. It- 
has a branch at Tiptur in Karnataka. . 
Respondent No. 1, the original petitioner, 
is the Kalpaka Transport Company Pri- 
vate Limited, incorporated under the 
Indian Companies Act, and carries- on 
business as a public carrier all over 
India, Respondent No, 2, .the original 
petitioner No, 2, is a Director of the 
first petitioner-Company,: 

4. This Company was floated in the 
year 1973, and became a private limited 
Company on 17th February 1973. When 
goods are loaded by their customers, the . 
respondents issue, what are known as, 
Lorry Receipts, and undertake to carry 
the goods to the destination and deliver 
them .as per instructions of the custo- 
mers, f 


5. At Tiptur there are three different 
firms named D, S. Mullappa & Sons, 
Ð., S. Mallappa & Company and Desh- 
mudre & Company, dealing in Kopra. 
All the firms are practically owned by 
the same persons. They had dealings in 


Kopra, and had an account with the 
State Bank of Mysore, at Tiptur, for 
the purpose of discounting their bills. 


These bills were always accompanied by 
Lorry Receipts, and, according to the 
usual banking practice, to the extent of 
the limit allowed, these bills. were being 
discounted, : , a 

6. As it appears, before the Indian 
Bank Association was formed, and a 
Scheme was framed by them for rẹcom- 
mending transport operators, to member 
banks, each branch dealt with the firms 
directly, to whom bill discounting faci- 
lity was permitted. The transport opera-- 
tor, who issued the Lorry Receipts, was 
hardly in the picture,- 


7. In that manner, the three firms 
were discounting their bills with the 
State Bank of Mysore, Tiptur Branch, 
for a number of years, and had-a larga 
credit with that Bank, 


8. Sometime in June of 1974 the 
Indian Bank Association prepared a 
Scheme for recommending transport 
operators to member Banks. Under this 
Scheme the Indian Bank Association 
(hereinafter referred to as ‘IBA’) was 
formed, consisting of several banking 
institutions as its members. ‘This Asso- 
ciation floated a. Scheme, under which 
transport operators, who wanted their 
Lorry Receipts to. be accepted. for the 
purpose of discounting. the bills of. the 
Bank’s clients,- had to apply’to the IBA, 
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They have to establish. their credibility .. 
and worth in the market. If the IBA. 


finds that: the transport operator is of the 
requisite type, it would accept him and 
put him on the approved list of the IBA. 
One of tha important conditions, which 
a transport operator had to agree to, was 
to issue the Lorry Receipts in a certain 
special form. If that was done, thé 
transport operator had to bear full res- 
ponsibility of loss caused to the Bank 
by the goods not reaching the destina- 
tion for any reason whatsoever, In other 
words, they had to agree to the Bank 
being treated as the owners of the goods 
and for any loss caused for any reason 
to the Bank, In other words, in addition 
to the normal responsibility cast on the 
transport operator, full security was 
available to the Banks in the form of 
an undertaking. given by the transpor? 
operator by agreeing to certain terms 
and conditions of the contract. The IBA 
was to act in that behalf as an agent of 
such member Banks, who had agreed ta 


accept such transport operators. The list. 


prepared by the IBA was purely recoms 
mendatory, and the member banks weré 
not bound to act on them, and they can 
make their own additional enquiries, re= 
-fect some names and accept the others. 
However, when a member bank accepted 
the name of a particular transport ope= 
rator, such transport operator was sup- 
posed to sign a contract in favour of the 
. IBA, as the agent.of the member banks. 
Even this. did not create immediate con- 
tractual relationship between the said 
transport operator and the Bank As and 
when a client of the Bank presented & 
bill for discounting accompanied by €&€ 
lorry receipt the bill was in fact dis- 
counted and the transport operator wat 
on the approved list of the Bank, as per 
the abovementioned procedure, the stand= 
ing contract or the specimen contract 
now became operative and represented 
the contract between the member Bank 
and the transport operator at that point 
of time, This, in brief, is the IBA 
Scheme, . “a 


8. Under this Scheme, respondent 
Kalpaka Transport Company Private Li- 
mited applied to the IBA for. inclusion 
of its name in approved list. In that ap- 
plication filed in April 1975, it disclosed 
that Kerala Transport Company, which 
was a partnership firm, was an associate 
Company of Kalpaka Transport Company 
Private Limited. This disclosure was ne- 
eessary in. view--of the form of applica- 
tion : required. to be made. to the IBA. 


- listing, Instructions were 


Two of the partners of Kerala Transport 
were Directors. in Kalpaka, and the wife 
of the third partner of Kerala Transport 
was also a Director -of Kalpaka Trans- 
port.. This application was immediately 
granted in April 1975, and the Kalpaka 
lorry receipts were thereafter accepted 
by the State Bank of Mysore, while dis- 
counting the bills presented by their own 
clients. f ; 
‘10. While the business of discounting 
the bills was continuing in this fashion,. 
a huge fraud amounting to. Rs. 22 lakhs 
was discovered in March 1976. D, S. 
Mallappa & Company had discounted 
bills with the State Bank of Mysore, 
Tiptur. Branch, on a large scale by pre- 
senting bills accompanied by the lorry 
receipts issued by the Kerala Transport 
Company, They were all fake or bogus 
lorry receipts. The receipts issued with~ 
out actually loading the goods on the 
trucks, On the strength of such fake 
receipts, D, S, Mallappa & Sons became 
indebted to the Bank to the extent of 
Rs, 22 lakhs, When the fraud was detect~ 
ed, business was suspended with all the 
three firms of Mallappa, and in addition 
the State Bank of Mysore ceased to ac- 
cept the bills for discounting of any 
other client which were accompanied by 
the lorry receipts of Kerala Transport 
Company, Later, instructions were issued 
to all the local officers of the State Bank 
of India and all.the subsidiary banks not 
to accept any lorry receipts issued by 
the Kerala Transport Company for the 
purpose of discounting any bill of any 


‘eustomer of the Bank, The Madras local 


head office brought to the notice of the 
Bombay Head Office the fact that Kal- 
paka Transport Company, the respon- 
dents in this case, were an associate of 
the Kerala Transport Company, and it 
was not desirable to accept the lorry 
receipts issued by Kalpaka as well. Ac- 
cordingly, instructions were issued and 


_ the name of Kalpaka was removed from 


the list of approved transport operators. 
This fact of the removal of the firm’s 
name from the list is described as black~ 
then issued 
not to deal with any bills, which were ~ 
accompanied by the lorry receipts issued 
by the respondents-Company. 


11. The-respondents _made represen- 
tations, and perhaps satisfied the State 
Bank of India at one stage that they 
could not be blamed for what had hap- 
pened between Mallappa & Sons on the 
one hand and some of the servants of 
the Kerala Transport and also. the Bank 
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officials of the Mysore State Bank on the 
other. Dealing, however, with the fur- 
ther information supplied by the Madras 
State Bank of India to the Head Office 
of the State Bank of: India, Bombey, 
about the connection between the Kerala 
Transport Company and the Kalpaka 
Trensport Company, the Kalpaka as 
transport operators had been blacklisted 
by the State Bank of India. On the se- 
cond occasion this restricted to the State 
Bank of India branches only, but the 
same instructions were in due course 
issued to all the subsidiaries as well. In 
this manner, so far as the State Bank 
of India and all its branches as well as 
its subsidiaries ‘are concerned, there is 
wholesale ban on dealing with the Kal- 
paka Transport Company. 

12. In these circumstances, the two 
respondents filed a writ petition in this 
Court before the learred single Judge. 
They alleged that the State’ Bank of 
India is a “State” or “other authority” 
under Article 12 of the Constitution of 
India. That being so, it was a constitu- 
tional obligation on them to treat all 
customers equally and fairly. Every citi- 
zen has a right to expect that he can 
enter into a contract with the State and 
in doing so he would be given an equal 
opportunity, By blacklisting the respon- 
dents, or by removing their names fram 
the list of transport operators, a: blanket 
ban has been placed upon their dealings 
with the “State”, It is conceded that the 
respondents do not have any positive 
right against the Government. However, 
they have a right to entertain a reason- 
able’ expectation of being able to deal 
with the State, and for that purpose 
should have an‘equal opportunity with 
every contending transport operator -in 
the field, Before they are so deprived of 
that opportunity, it was further an obli- 
gation of the State Bank of India to hear 
them and consider their defences objec- 


tively, and if in spite of such opportu-- 


nity being afforded their claims were still 
rejected, they could have no grievance. 
Therefore, the grievance raised is -that 
without following the principles of na- 
tural justice the respondents are depriv- 
ed of the opportunity to deal with the 
State Bank of India. 


13. The defence raised was twofold, 
Yn the first instance, it was -sought to con- 
tend that the State Bank of India or its 
subsidiaries are not a “State” or “other 
authority” ‘within the meanirg - of. that 


expression used in Article 12: of the Con- - 


stitution. If this is so, ‘then the - Bank 


AT. RB, 


was free to decide with whom it would 
deal, The alternate defence- is that even 
if the State Bank of India happens to be 

a ‘State’, it is not obligatory for it ‘to 
follow. the rules of natural justice when 
a purely business deal is’ -being under- 
taken, In other words, ` discounting of 
bills and accommodating parties by bill- 
purchase is a purely commercial trans- 
action. If the Bank entertains the slight- 
est doubt about the safety of its secux 
rity, it can refuse to deal. The deal or 
the investment not being safe, can be 
due to some conduct on the part of the 
Bank’s own client or the transport ope- 
rator, whose lorry receipts accompanied 
the bill for discounting. In either case 
it is- the absolute right of the Bank to 
decide whether to deal with a particular 
party or not. This being a commercial 
deal, where no governmental or quasi- 
governmental business was being trans- 
acted, the obligation to follow the prin« 
ciples of natural justice does mot arise, 

14. On these pleadings, and after 
hearing the parties, the learned trial 
Judge came to the conclusion that the 
State Bank of India is a “State” or 
“other authority” within the meaning 
of that expression used in Art. 12 of the 
Constitution of India. He furter held 
that the respondents were already on the 
approved list of the Bank. To remove 
them from the list amounts to black- 
listing. The wholesale ban to deal with 


the Kalpaka Transpert Company 
amounted to blacklisting -of the 
said Company. It affected the re 


putation of the respondents and also 
their business, and such a decision 
by the State Bank of India was not 
valid without following the principles of 
natural’ justice and without giving rea- 
sonable opportunity to the respondents 
to present their case before the Bank 
authorities. In this view, the learned 
single Judge allowed the petition and 
issued a direction to the appellant-Bank 
to give a reasonable hearing to the re- 
spondents before delisting them from tha 
approved list of transport operators, - 


15. Being aggrieved, the State Bank 
has filed this appeal. From the’ summary 
of facts given above, it is clear that two 
points arise for determination. The first 
is whether the State Bank of India is a 
“State” or “other authority” within the 
meaning of Article 12 of the Constitu- 
tion, arid the second -point is, if so, whe< 
ther the © principles of natural. justica 
apply’ even in the matters of discounting 
bills, where the’ acceptance of a- trans= 
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port operator’s lorry receipt is a rele- 
vant fact. 

16. Both these points seem. 7 be fully 
covered by now by the various decided 
authorities. Considerable emphasis was 
placed on the Division -Bench judgment 
of this Court in the trial Court and also 
before -us viz. Ramesh Krishna Rao v. 
The State Bank of India, 76. Bom LR 
552: (1975 Lab IC 175). That was a’ ser~ 
vice matter, but the question which di- 
rectly arose for consideration before this 
Court, was whether the State Bank of 
India - was a “State”, Though the Divi- 
sion Bench relied upon certain other 
judgments, the main judgment that fell 
for consideration was the judgment of 
the Supreme Court in the case of Elec- 
tricity Board, Rajasthan. v. Mohanlal, 
AIR 1967 SC 1857. The main passage 
that was sought to be ` construed was 
contained in paragraph 5 of the’ report. 
The passage is as follows:— 

“The meaning of the word ‘authority’ 
given in Webster’s Third New Interna- 
tional Dictionary, which can be applic- 
able is ‘a public administrative agency 
or corporation having quasi-governmen- 
tal powers and authorised to administer 
revenue-producing public ` ` enterprise’. 
This dictionary ` meaning of the, word 
‘authority’ is clearly wide enough to in- 
clude all bodies created ‘by a statute on 
which powers are conferred ‘to carry out 
governmental or quasi-governmental 
functions, The expression. ‘other’ autho- 
rities’ is wide enough to include within 
it every authority created by a statute 
and functioning within the territory of 
India,.or under the control of the Gov- 
ernment of the India; and we do not see 
any . reason to narrow down the, meaning 
in the context in which the words ‘other 
authorities’ are used in Art, 12 of the 


' Constitution.” 


17. It may be remembered that the 
Electricity (Supply) Act, 1948, under 
which the Rajasthan- Electricity Board 
was created, did vest certain govern< 
mental or quasi-governmental functions 
in the Electricity Board. In addition, it 
was also vested with certain, activities 
which can be described as purely com- 
mercial, The question, . therefore, that 
arose was whether such a Board, having 
partly governmental. and quasi-govern- 
mental functions and partly commercial 
function, be deemed to be ‘other autho- 
rity’ within. the meaning of that expres- 
sion used under Article 12. . 

18. After having - carefully analysed 
the provisions of the Electricity (Supply} 
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Act 1948, . their. Lordships drew the cons 
clusion as stated above. While constru- 
ing this conclusion, ‘the Division Bench 
of this Court in. Ramesh Krishna Rao’s 
case (1975 LabIC:175) (Bom) (supra) said 
that the last sentence in that paragraph 
cannot be severed from the earlier | dis- 
cussion, That it was ‘true that the Sup- 
reme Court in that judgment had: re- 
jected the ejusdem generis theory in 
construing the expression ‘other autho- 
rity’, as they were unable to find any 
common genus running through the vari- 
ous normal bodies nor could they place 
the body on.some rational position, they 
rejected the ejusdem generis theory out 
of hand, If. the expression ‘other autho~ 
rity’ is to be then construed, apart from 
the doctrine of ejusdem generis, should 
an authority created under a statute and 
vested with. powers but performing the 
functions which are purely commercial 
be styled as ‘other authority’? Since the 
facts of that- case included powers, both 
quasi-governmental as well as purely 
commercial, the Division Bench of this 
Court did think that the passage quoted 
above required the vesting of some gov- 
ernmental or quasi-governmental func- 
tions in a statutory body or ~ authority 
without which it could not. become other 
authority:.under Article 12, It may be 
that such a body is also entrusted with 
purely commercial functions, in addition 
to the governmental or quasi-govern- 
mental ‘functions. However, the vesting 
of quasi-governmental functions, or the 
authority to command obedience at the 
pain of penalty, or the right to enforce 
the provisions of some statute, are sine, 
qua mon of styling -a corporation or `a 
statutory . authority either “State” of 
“other . authority” -under Article 12, 


-. 19. What is being argued before us 
is that the Supreme Court never meant 
to lay down such a law..It has itself ex- 
plained in a subsequent judgment that 
the meaning attributed to the judgment 
in the Rajasthan Electricity Board case 
(supra) by the Division Bench of the 
Court was not in the mind of the Sup- 
reme Court. For this purpose reliance 
is placed upon the judgment of the Sup- 
reme Court,in the case of Sukhdev 
Singh v. Bhagatram Sardar Singh Raghu- 
vanshi, AIR 1975 SC 1331, 


20. Before we go to that judgment, 
let us point out- that the judgment 
in the Electricity Board, Rajasthan (AIR 
1967 SC 1857), itself has indicated as to . 
how the meaning attributed to it by the .. 
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Division Bench of this Court was not in 
the mind of the Supreme Court. As they 
have already pointed out, the facts be- 
fore the Supreme Court in that cés¢ 
shows that the Rajasthan Electricity 
Board was vested to some extent with 
governmental and  quasi-governmental 
functions, as also commercial functions. 
A question never directly arose in that 
case for decision as to whether a statu- 
tory authority or corporation which is 
not vested with any governmental or 
quasi-governmental function could still 
become ‘other authority’, under Art. 12, 
provided it transacted business of public 
importance, or which is fundamental to 
the life of the people, and which is un- 
der the full control of the Government, 
Since an argument was raised  befcre 
them in the Rajasthan Electricity Board 
ease that the Board could not be de~ 
scribed as “other authority” as it was 
performing purely commercial business 
in respect of certain items, which were 
relevant in that case. In order to reply 
to that argument, their Lordships observ- 
ed that the expression ‘other authority’ 
was wide enough to include within it 
every authority created by a statute 


and functioning within the terri- 
tory of India or. under the con- 
trol of the Government of India, 


and they did not see any reason 
to narrow down this meaning in the 
context in which the words “other autho- 
rity” were used in Article 12 of the 
Constitution. Though the facts of that 
case did not require the Supreme Court 
to so pronounce, they did in fact pro~ 
nounce that such an authority would 
still be ‘other authority’ under Art. 12, 
even though governmental or quasi-gav- 
ernmental functions were mot vested in 
it.. This appears to be plain from the 
fact that Shah, J. (es he then was) agreed 
with the final order proposed by the 
Court, but gave his dissenting judgment 
on one point. Paragraphs 10 and 12 are 
pertinent in that behalf, Though Shah, 
J. agreed with: the proposition that the 
Electricity Board, Rajasthan, was 4 
‘State’ or ‘other authority’, he was not 
agreeable to the proposition that every 
constitutional or statutory authority on 
whom powers are conferred by law 
would become ‘other authority’ within 
the meaning of Article 12. The learned 
Judge, therefore, made the following ob- 
servations in paragraphs 10 and 12:— 


“10. I am unable, however, to agre 
that every constitutional or statutory 
authority on whom powers are confer- 


-The majority takes the view 
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red -by law is ‘other authority’ within 
the meaning of Art. 12, The expression 
‘authority’ in the etymological sense 
means a body invested with power to 
command or give an ultimate. decision, 
or enforce obedience, or having a legal 
right to command and bè obeyed. - 

“12, In my judgment, authorities con~ 
stitutional or statutory invested with 
power by law not sharing the sovereign 
power do not fall within the expression 
‘State’ as defined in Art. 12. Those au- 
thorities which are invested with so- 
vereign power, i.e, power to make rules 
or regulations and to administer or en- 
force them to the detriment of citizens 
and others fall within the definition of 
‘State’ in Art. 12, and constitutional or 
statutory bodies which do not share that 
sovereign power of the State are not, in 
my judgment, ‘State’ within the mean- 
ing of Art, 12 of the Constitution,” 


21. It is, therefore, clear that Shah, 
J. agreed with the conclusion that the 
Electricity Board, Rajasthan, wag ‘other 
authority’ under Article 12 only because, 
besides commercial activities, it was also 
invested with some sovereign powers. 
The learned Judge was not agreeable to 
the approach that every constitutional 
or statutory authority on whom powers 
are conferred by law could automatical< 
ly become ‘other authority’ within the 
meaning of Article 12. In our view, 
therefore, the judgment of the Supreme 
Court in the Electricity Board, Rajas- 
than, case has itself laid down that any 
constitutional authority or statutory 
body vested with powers and carrying 
on business of public importance and 
which is fundamental to the life of the 
people could be considered as ‘State’ 
within the meaning of Article 12, 

22. However, after the judgment of 
the Supreme Court in the case of Sukh« 
dev Singh v. Bhagatram, AIR 1975 SC 
1331, hardly any doubt now survives in 
that behalf. This is a judgment where 
three judgments have been delivered, 
that the 
three Corporations, viz, the Life Insur- 
ance Corporation of India, the Oil and 
Natural Gas Commission and the Indus- 
trial Finance Corporation, are all ‘States’ 
or ‘other authorities’ within the mean- 
ing of Article 12. Alagiriswami, J. alone 
takes a contrary view. However, the 
majority view is expressed in two dif- 
ferent judgments, both leading to the 
same conclusion. However, out of them, 
Mathew, J., who wrote a separate judg- 
ment makes the position” slightly more 
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explicit or clear, In this judgment, tre 
Supreme Court analyses in detail tke 
various provisions of the three AcE, 
which created the Life Insurance Corpo- 
ration of India, the Industrial Finance 
Corporation and the Oil and Natural Gas 
Commission. So far as the Oil and Na- 
tural Gas Commission is concerned, un- 
doubtedly ‘it performs certain functiors 
which appear in the nature of quas- 
governmental or governmental functiors, 
but no such functions are performed n 
the case of Life Insurance Corporation 
of India, as also the Industrial Finance 
Corporation, They are more or less pur2- 
ly commercial undertakings, but aze 
created by statutes to carry on business 
of public importance, or which is funda- 
mental to the life of the people. ' It is 
because of this feature that they also 
fall within the expression ‘other autho- 
rities’ under Article 12 of Constitution. 
In the case of the last two mentioned 
Corporations, their employees are not 
given the status of public servants, nor 
have they any powers to enforce obeci- 
ence on pain. of penalty, However, the 
Life Insurance Corporation ‘has a distinc- 
tive feature of having: the monopoly nf 
running the business of life insurance. 
Even that distinctive feature is not aval- 
able to the Industrial Finance Corpora- 
tion. There are several financing agea- 
cies in the field and this Corporation is 
one of them. However, both of them play 
a vital role in the economic life of tre 
country - and are agencies of Government 
in that behalf, but the structure of all 
these three Corporations shows the hand 
of Government in a large way, and ine 
control ‘of Government is' felt at every 
stage. Whenever, therefore, there is a 
statutory body or authority, the consi- 
tution of which shows that it is the vcice 
and hand of Government which is felt 
in a large measure and which Corpora- 
tion deals with business of public im- 
portance or vital to the life of the cam- 
munity, it will be safe to infer that such 
a Corporation would fall within the ex- 
pression ‘other authority’ under Art. 12 
of the Constitution. This is what. the 
majority judgment holds, but this fart 
of the reasoning is more explicit in the 
separate judgment of the: learned Judge, 
Mathew, J. 


23. This being -the egal position, we 
find that the State Bank of/India and its 
subsidiaries are statutory Corporations. 
In making several appointments forming 
the structure of these Corporations, the 
Government’s role is quite clear, Even 
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in the matter of laying down policy in- 
volving public interest, the State Bank 
shall be guided by the directions given 
by the Central Government. in cotsulta- 
tion with the Governor of the Reservé 
Bank, and the Chairman of the State 
Bank of India. All such directions are ve 
be given through the Reserve Bank, and 

if’ any question arises whether a direc- 
tion relates to a matter of policy involv- 
ing public interest, the decision of the 
Central Government thereon, shall be‘ 
final. 

' 24. It’ may now be noted, how ‘the 
State Bank of India came to be created. 
A Committee ‘appointed by the Reserve 
Bank in 1951 submitted a report. One 
of the important recommendations, and 
an integral part of the solution of the 
rural credit problem, propounded by the 
Committee was the setting up of a State 
Bank of India as one strong integrated 
State-partnered commercial banking in- 
stitution with an effective machinery of 
branches spread over the whole coun- 
try for stimulating banking: development 
by providing vastly extended remittance 
facilities for co-opérative and other 
Banks and following a policy which 
would be in effective consonance with 
national’ policies adopted by Government 
without departing’ from the canons of 
sound business. Such a State Bank of 
India is envisaged as coming into being 
by the amalgamation of the Imperial 
Bank of India with certain ‘State-asso- 
ciated Banks’, It would, therefore, be 
clear that the entire Imperial Bank of 
India was taken over with a view to 
effect more centralised control over the 
rural credit and to facilitate larger re- 
mittance facility, as also to implement 
financial policies of the Govt. of India 
without losing sight of the sound com- 
mercial principles, It may also be noted 
that fourteen major Banks of. this coun- 
try were nationalised with a view of 
control ‘the financial heights’, The en- 
tire picture, therefore, , that emerges’ 
from this activity of | Govern- 
ment is its. extent and its con- 
trol in a large way in the financial 
and commercial world with a view to 
implement its policies through the agenr 
cies created under the Statute. The cor- 
porate bodies, viz. the. Banks, therefore, 
are the agencies of -Government, which 
have a large hand in controlling the po- 
licies. It is .the Government which is 
laying down the economic policies and 
controlling the financial heights on the 
basis of sound commercial principles in 
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,doing business; if cannot be forgotten 
that it is the voice and the hand of the 
State that is effectively felt in all the 
acivities. Banking undoubtedly is an ac- 
tivity vital to the life of the community, 
and it is undoubtedly a business of 
great public importance, This being the 
nature of the institution and also its 
powers, we have hardly any doubt that 
the State Bank of India is either ‘State’ 
or ‘other authority’ within the meaning 
Jof that expression in Article 12. 





25. We are apprised of the facts that 
several High Courts in this country have 
declared from time to time that the na- 
tionalised Banks as well as the State 
Bank of India are ‘other authorities’ 
within the meaning of Article 12 of the 
Constitution. In A. R. Joshi v. State Bank 
of India, Delhi, (1978) 1 Lab LJ 48: 
(1973 Lab IC NOC 22), a learned single 
Judge of the Delhi High Court declared 
the State Bank of India to be ‘other 
authority’ within the meaning of Arti- 
cle 12. The Andhra Pradesh High Court 
in Miss P. S. Geeta v. Central Bank of 
India, 1978 Lab IC 1271, held that the 
Central Bank, after nationalisation, is 
‘other authority’ under Article 12. In 
the same way,.a Division Bench of the 
Calcutta High Court declared the United 
Commercial Bank to be ‘other authority’ 
in 1977 Lab IC 1013 (Cal). The last judg- 
meni was not available to us. However. 
we have gone through the two earlier 
judgments, and the learned Judges have 
taken for granted as concluded by the 
Supreme Court judgment in Sukhdeo 
Singh’s case (AIR 1975 SC 1331). We are, 
therefore, in agreement with the learn- 
ed Judge that the State Bank of India, 
though not specifically called upon tc 
perform governmental or quasi-govern- 
mental functions and though does not 
possess powers to enforce obedience at 
the pain of penalty, is still ‘other autho- 
rity’ within the meaning of that ex- 
pression under Article 12 for the reasons 
already detailed above. 


26. This takes us to the second ques- 
tion as to whether the State Bank was 
bound to hear to respondents before dis- 
continuing them from the list of approv- 
ed operators. This question also does not 
admit of much argument. We will indi- 
cate a little later as to how the proposi- 
tion of blacklisting appears to us on 
further analysis, even if there were no 
such approved list, as we find in the 
present case. However, as there is al- 
ready a list, let us see how it operates 
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and what would be the consequence of 
removing the name of the respondent 
from that list. We have very briefly 
summarised the IBA Scheme for recom- 
mending transoprt operators to the mem- 
ber Banks. Let us, therefore, point out 
how that Scheme works in actual prac- 
tice. Since the member Banks are fol- 
lowing the Scheme, they maintain a list 
of their own regarding the. transport 
operators. Under the normal: manner in 
which bill discounting business was be- 
ing conducted before the present Sche- 
me, the transport operators liability 
was confined to that of a public carrier. 
It was the credit of the Bank’s own cus- 
tomer which mainly gave the bill dis- 
counting facility to him. While sanction- 
ing an account of a customer, the Bank 
rarely looked to the transport operator. 
The goods could be loaded on any truck 
or lorry and it was felt irrelevant whe- 
ther the transport operator was an own- 
er of a single vehicle or a fleet. How- 
ever, it was mainly the credit worthiness 
of the Bank’s own customer that made 
the bill discounting facility available to 
him. However, the IBA ‘devised the 
Scheme by which additional responsibi- 
lity was being placed upon the shoulders 
of the transport operators. Only such of 
them as were found to be sound ope- 
rators in the estimate of IBA and were 
further willing to give the undertaking 
and enter into a contract ` as proposed 
by Schedule A to the Scheme, were alone 
listed in the approved list of the IBA. 
This list again was merely a recommen- 
datory list, and the member Banks were 
not bound to follow that list and may 
deal with others who may not have been 
indicated as approved transport opera~ 


tors on their own list. In prac~ 
tice, however, it appears that 
the recommendation of the IBA 


is accepted by all the member Banks. 
We may, therefore, take it that so far 
as the State Bank of India was concern- 
ed, its approved list was more or less 
the same as was recommended by >the 
IBA. 


27. How does this Scheme now ope- 
rate? If a client of the Bank has a sanċ- 
tioned limit for bill, discounting, he 
would first look up to the Bank’s list of 
approved transport operators. He either 
knows or is apprised of the Scheme. He 
would then look to the list of transport 
operators, and entrust the goods to one 
of them. His choice of selecting is con-+ 
trolled -by the Bank’s approved list. If 
he chooses a different transport operator, 
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it is possible that the Manager in hrs 
discretion may discount the bill if be 
knows the customer too well and - wes 
satisfied that the customer’s own oblige- 
tion was sufficient to cover up tre 
Bank's: loss, if any. However, the Bank 
Manager would.be within his rights jo 
refusing to accept a bill for discounting 


which is not accompanied by Lorry Re~ 


ceipts of one of the approved transpcrt 
operators, : 


28. We would presently point out as 
.to how the transport operator can have a 
grievance against the-Bank, - But the 
Bank's reply would be that they do net 
accept the lorry receipts.of. the transpcct 
operators in whose business integrity 
they have no faith. The IBA devised a 
Scheme by which an operator may ap- 
proach the Bank through the IBA azd 
get himself placed upon the approv<d 
list, when his lorry receipt would always 
be accepted for discounting bills, 


29. This Scheme has two. effects: ore 
is that the Bank’s own client must hard 
over their goods to one of the transport 
operators on the approved list, To that 
extent, their volition is controlled. The 
other effect is that in the. commercial 
world of transport operators, a word 
goes round that one has to .be on. the 
approved list of..the Bank, if the lorry 
receipts issued by the operator are -0 
be accepted by the Bank while discoun:- 
ing bills of its own clients. The transpoct 
operators, therefore, make enquiries as 
to who are the clients of the Bank, ard 
approach them for entrusting the :gocds 
to them by representing to them that 
the operator is on the approved list of 
the Bank. The client, on the other hand, 
sees the approved list-and is free <o 
make a choice of any operator withn 
that list. This being the nature of the 
Scheme, the moment a name on the list 
is removed, the effect- is that 
any bill of any customer of thè Bazk 
howsoever credit worthy he mzy 
be, would normally not be- discounted 
if it is accompanied’ by lorry receipts Jf 
transport operators whose names have 
been removed from the list. In ‘other 
words, a blacklisted transport operator 
has no chance to do business of trans- 
porting the goods of the Bank’s clients 
for the purpose. of making gains in His 
own business where the Bank’s’ client is 
discounting -the bills. Even if that client 
has faith in the transport ‘operator ard 
is’ willing to entrust the- goods to hin, 
he -would. still :refuse ‘to hand’ over: the 
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same to such operator and would prefer 
_some other operator on the Bank’s ap- 
proved list, so that he could obtain ad- 
vance from the Bank. In other words, 
the transport operator’s business is ad- 
versely affected by the removal of his 
name from’ the list. A ‘ 


30. Before actually going further with 
the discussion of the banking business of 
discounting bills, let us -understand the 
development of the law in the matter 
of blacklisting. To state very briefly the 
history of this branch of thinking, one 
could commence with the Full Bench de- 
cision of the Kerala High Court, in the 
case of Punnen Thomas v. State oft Ke- 
rala, AIR 1969 Ker 81. . In that case 
the petitioner was one. of the several 
forest contractors. It was the say of the 
Government that in one of the contracts 
entered into by him with the Govern- 
ment, .considerable loss was caused to 
Government, The Government also de- 
cided not to deal. with him and directed 
blacklisting him along. with others, there- 
by debarring him from taking any Gov- 
ernment work for the next ten years. 
He challenged this order before the Ke- 
‘rala High Court, and the only question 
that he raised was that he was not heard 
before the adverse order was passed 
against him. While negating this > right, 
the majority judgment says that although 
every citizen has a fundamental right to 
catry on a trade or business, he has no 
right, — fundamental or otherwise, to 
insist upon the Government entering in- 
‘to business with him. The Government, 
like a private individual, has got the 
right to enter or not to enter into a con- 
tract with a particular person. In case 
‘there is a law regulating the conduct of 
business by the Government, such law 
might imply a right in others to insist 
on their transactions with the Govern- 
ment being dealt with in accordance with 
that law, arid consequently a right -to 
complain against a breach of the. law. 
But when a person is ‘excluded or re- 
jected from entering into business: with 
the Government in accordance with the 
law, there is no- question ‘of an invasion 
of his civil rights and.‘the’rules’ of na- 
tural ‘justice ‘or Article 14 cannot, there~ 
fore, be invoked. A mere refusal to af- 
ford a män the prospect-of doing profit- - 
able busineés- with’ the Government, ie. 
of entering into' advantageous relationship 
with ‘the Government “entails no civil 
consequences, - however serious the- blow 
that might be to the person concerned. ` 
Even: assuming ‘that the reason given, for _ 
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debarring a person casts a stigma on 
him, the principles of natural justice are 
not attracted. The question whether the 
impugned act involves a stigma or not 
is relevant only for the purpose of de- 
termining whether the act sounds only 
in the region of the contract, or involves 
a punishment attracting the rules of 
natural justice, or statutory provisions, 
such as Art. 311 embodying such rules. 
The majority, therefore, held that where 
the Government, not bound by any 
law to call tenders before entering into a 
contract, puts a person on the blacklist 
and debarshim from submitting tenders, 
after coming to its own conclusion that 
he had previously committed irregulari- 
ties resulting in loss to Government, 
there is no infringement of any of his 
civil rights. The Government has a rigkt 
to refused to deal with any person with- 
out assigning any reason or for any rea- 
son that it thinks fit, Therefore, he can- 
not seek to set aside such refusal under 
Article 226 on grounds of violation cf 
Article 14, or the rules of natural justice 
thereby. - 


31. With this majority judgment, Mr. 
Justice Mathew, of the Kerala High 
Court, as he then was, did not agree. 
The learned Judge accepted the proposi- 
tion, that a contractual relationship pre- 
supposes a consensus of two minds, If 
the Government is not prepared to enter 
into a contract with a person, it is dif- 
ficult to presume that the Government 
can be forced to dc so. However, it is 
one thing to say that Government, like 
any other private citizen, can enter into 
a contract with any person it pleases, 
but a totally different thing to say that 
Government can unreasonably put a 
` person’s name on the blacklist and de- 
bar him frcm entering into any contrac- 
tual relationship with the Govt. for 
years to come. In the former case, it 
might be that the Government is exer- 
cising its right, like any other private 
citizen, but no democratic government 
should with impunity pass a proceeding 
which will have civil consequences to a 
citizen without notice and an opportunity 
of being heard. The learned Judge mere- 
ly put the case of blacklisted citizen at 
this. He may not have an absolute righi 
of making a contract with Government, 


he has undoubtedly the right not to be - 


discriminated -against without a relevant 
reason. It is not canvassed that in spite 
of default. being committed, or the Gov- 
ernment being defrauded, it is bound to 
deal with the same person over again. 
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However, if the allegation is that a per- 
son has defaulted or has caused loss to 
Government, and that conclusion is being 
drawn ex parte on the basis of a petty 
officer’s report, fairplay requires that -a 
notice be issued and the say of the per- 
son be heard. If that hearing, such as 
the circumstances might require, does 
not satisfy an independent high officer 
of Government in objectively. considering 
the explanation, it would not be possible 
to push forward the case of the citizen 
any further, At the threshold of the con- 
tract that the Government enters a 
business, like the selling and buying of 
timber or any other commodity, in that 
matter a person interested .in buying 
from Government or selling to Govern- 
ment certain commodities is obviously 
intending to do so for a profit. It would 
be a gainful employment for him. No one 
of them has a right to compel the Gov- 
ernment to enter into a ` contract with 
him, but all the contenders in the field 
have a right to be treated fairly, and 
all must be offered equal opportunities. 
According to the learned Judge, the 
principle of Article 14 of the Constitu- 
tion operates in a situation like this, 
where the State has obligation to treat 
citizens equally and to afford them equal 
opportunity of entering into gainful con- 
tract with Government, When. an ex parte 
blacklisting order is made, which is to 
hold the field for a number of years or 
permanently, it debars the citizen from 
that opportunity of entering into a gain- 
ful contract with Government. At one 
side it is the loss of ‘expectation of a 
citizen, aand the other it amounts to 
breach ‘of constitutional obligation. The 
learned Judge canvassed this proposi- 
tion, but the case was disposed of in 
accordance with the majority view. 


32. Similar proposition arose before 
this Court in the case of Union of India 
v. A. K. Mathiborwala, (1974) 76 Bom 
LR 659. Respondents, . Mathiborwala, 
were registered as suppliers of timber 
with the Director General of Supplies 
and Disposals of New Delhi, which is 
the purchase organization of the Cen- 
tral -Govt. since 1944. Due to certain 
events, the name of the respondents was 
struck off from the list, which amounts 
to blacklisting. When Mathiborwala took 
out a writ petition before a learned. sin- 
gle Judge of this Court, he ; succeeded, 
and the Union of India took the matter 
in appeal before a Division Bench of this 
Court, The Division Bench followed :the 
minority. opinion. in the abovementioned 
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Kerala case, and did not follow the 
majority view. According to them, a 
blacklisting order passed by the Gov- 
ernment entails serious civil consequences 
to the party blacklisted, and when pass 
ed without giving an opportunity to the 
party to be heard violates principles cf 
natural justice and is null ani void. 
Such an order is also discriminatory and 
arbitrary, as, after the impugned order 
is passed, the tender for supply of goods 
by the blacklisted firm will not 2ven be 
considered by the Government o> quasi 
Government agencies on merits. It vio- 
lates the principles of equality of op- 
portunity enshrined in the Preamble 
the Constitution and embodies in Arti 
cle 14 ofthe Constitution. This judgmen: 
was carried in appeal by the Union cf 
India to the Supreme Court, ard was 
heard along with Writ Petitions Nos, 34 
of 1974 and 959 of 1973, in the zase af 
Erusian Equipment and Chemicals Ltc. 
v. State of West Bengal, AIR 1675 SC 
266, The Supreme Court upheld th? 
minority view of the Kerala Higk Court, 
and confirmed the Division Bench deci- 
sion of this Court, Their Lordships ob- 
served that undoubtedly the Stata has a 
right to trade. Article 298 of the Consti- 
tution expressly provides in that behali 
However, the State even while entering 
into the activity of trade and commerc2 
cannot forget the obligations. Dbserv- 
ance of this has not been confined to 
the activities of the Government which 
can be described as purely quasi-gov- 
ernmental or governmental. It is an obli- 
gation of the State as a State. Tre State 
may not undertake any business activity 
at all, but if it chooses to do so, it can- 
not exclude a person by discrin-inating. 
The order of blacklisting has the effect 
of depriving a person of equality or op- 
portunity in the matter of public con- 
tracts. A person, who was not on the ap- 
proved list, is unable to enter into ad- 
vantageous relationship with the Gov- 
ernment because of the order of black- 
listing. A person, who has been dealing 
with the Government in the matter of 
sale and purchase of materials, has a 
legitimate interest or expectation Whem 
the State acts to the prejudice of a per- 
son, it has to be supported by legality. 


33. The State can enter into contrac: 
with any person it chooses. No person 
has a fundamental right to insist hat the 
Government must enter into a contracz 
with him. A citizen has a right to claim 
equal treatment to enter into a contrac: 
which may be proper, necessary and 
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essential to his lawful calling. A black- 
listing order involves civil consequences, 
it casts a slur and it creates a barrier 
between the person blacklisted and the 
Government in the matter of transac- 
tion, The blacklists are ‘instruments of 
coercion’, The activities of the Govern- 
ment have a public element, and there- 
fore, there should be fairness and equa- 
lity. The State need not enter into any 
contract with any one, but if it does so, 
it must do so fairly without discrimina- 
tion and without unfair procedure. Re- 
putation is a part of person’s character 
and personality. Blacklisting tarnishes 
one’s reputation. In paragraph 17 of 
the report, their Lordships observe:— 


“The Government is a government of 
laws and not of men. It is true that 
neither the petitionr nor the respon- 
dent has any right to enter into a con- 
tract but they are entitled to equal 
treatment with others who offer or 
tender quotations for the purchase of 
the goods, This privilege arises be- 
cause it is the Government which is 
trading with the public and the demo- 
cratic form of Government demands 
equality and absence of arbitrariness 
and discrimination in such transactions,” 
Their Lordships point out that Hohfeld 
treats privileges as a form of liberty as 
opposed to duty. It seems to have 
been now firmly established, at least so 
far as where lists are kept by Govern- 
ment for dealing with the citizens in 
respect of certain businesses and trade 
that a blacklisting order leads to civil 
consequences, and should not be passed 
without a reasonable opportunity of be- 
ing heard. The principles of natural 
justice are thus attracted in case a party 
has any right as such to enter a con- 
tract, or the party has a reasonable 
expectation of makirg a gainful con- 
tract with the “Government (sic) even 
while trading is under a constitutional 
obligation not to discriminate and 
treat citizens unfairly. : 


34. It may be inzidentally pointed 
dut that in the case of Joseph Vilangan- ` 
dan v. The Executive Engineer (P.W.D.) 
Ernakulam, AIR 1978 SC 930, the Full 
Bench judgment of the Kerala High 
Court in AIR 1969 Ker 81 was express- 
ly overruled, 


35. Mr. Sorabjee for the appellant- 
Bank, referred us to the latest judg- 
ment of the Supreme Court, in the 
case of Radhakrishna Agarwal v. State 
of Bihar, AIR 1977 SC 1496, He em- 
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phasises the fact that at the threshold. 
or aj the time. of entry into the fielc 
of consideration of persons with whom 
the Government could contract at all. 
the State, no doubt acts purely in its 
executive capacity and. is bound by the 
obligations which dealings of the State 
with the individual citizens import inte 
every transaction entered into in exer- 
cise of its constitutional powers, But, 
after the State or its agents have en-. 
tered into the field of ordinary con- 
tract, the relations are no longer govern- 
ed ky the constitutional provisions buz 
by the legally valid contract which 
determines rights and obligations of the 
parties inter se: No question arises oi 
violation of Article 14 or of any other 
constitutional provision when the State 
or its agents, . purporting to act within 
this field, perform any act. In this 
sphere, they can ‘only claim rights con- 
ferred upon them by contract and are? 
bound by the. terms of the contract 
only, unless some statute steps in and 
confers some special statutory power or 
obligation on the State in the contrac- 
tual field, which is apart from contract. 
We fail to understand how this judg- 
ment could be of any assistance to the 
appellant. This judgment does lay 
down law which is not at all different 
from that as’ already pronounced by 
the Supreme Court in Sukhdev Singh’s 
case (AIR 1975 SC 1331). In fact, this 
judgment clearly points out that Arti- 
cle 14 of the Constitution imparts a 


limitation or imposes an obligation on. 


the State’s executive power under Arti- 
cle 298 of the Constitution. All con- 
stitutional powers carry corresponding 
obligations with them. This is the tru2 
rule of law, which regulates the opera- 
tion of. organs of Government function- 
ing under a Constitution. 


‘36. So far as the present case is 
concerned, it is impossible to: construe 
that there has been any contract at all 


between the transpcrt operator and th? 


- Bank by the mere fact of the transport 
operator having signed any agreement 
in terms of Sch, “A” of the ‘Scheme 
of the IBA. A clear analysis of the 
Scheme shows that unless a, bill of the 
Bank’s client is discounted and the, bill 
is accompanied by a lorry receipt of 
the transpcrt operator on the list of the 
‘\Bark and that too im a special form, 
the contract between the transport ope- 
rator ` and “the Bank does not take 
place at all. Every time a bill is er- 
cashed and it is accompanied by a lorry 
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receipt of the transport operator in the 
special form, the standing contract 
comes into fcrce and begins to operate 
in respect of that transaction, In order 
to effect the execution of contract at 
every stage, a unique method has been 
found out by making a standing con- 
tract and making it applicable as and 
when a bill accompanied by a lorry 
receipt is encashed or purchased by the 
bank. Each transaction of discounting 
.the bill, therefore, represents the thresh- 
old for the entry of the transport op- 
erator into a contract with the Bank. If 
that is so, then constitutional obligation] 
at once arises and has to be honoured 


by the State or any other authority 
under Article 12. 
37. Mr. Sorabjee argues that any 


such view wculd lead to embarrassment 
inthe conduct of business of banking. 
He admitted that advancing any loan 
to parties was undoubtedly conducting 
“business” of banking. However, this 
business has to be treated on a differ- 
‘ent level than the business of buy- 
ing and sellmg gocds by Government. 
When Goverrment sells goods either by 
private negot:ations or by public auc- 
tion, it first recovers the price and then 
delivers the goods, In the same way, 
when goods are purchased by the Gov- 
ernment, it first receives the goods, 
examines its quality as per specifications 
and then pays its price. In either of 
these cases there is no question of 
causing any loss to the Government, 
However, advancing loans may be busi- 
ness. It maz also be business for the 
purpose of gains. The Banks do make 
profits on the Commission. and interest 
earned. . However, one of the relevant 
factors im the business of advancing 
loans is the integrity and capability of 
the party to whom the money is ad- 
vanced, Thet being so, an absolute 
discretion is left to the .Bank’s Man- 
agers whether to advance or not toad- 
vance loans. Where they have the 
slightest suspicion, it would not be wise 
to compel them to make advances. If 
such advances result in loss, ‘it. will 
be detrimental to the banking business 
as such, 

38. We quite see the force of the 
argument, but we are. unable to appre- 
ciate that the special character of the 
business of advancing money requires 
a complete go-by to be given to the 
sound constitutional principles. Nobody 
says that the Banks must advance loans. 
What is being said is that if it enter- 
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tains some doubt about the integrity 
of the party and had disclosed the rea- 
sons to the party, and the explanation 
offered satisfies the Bank, -then its doubt 
was without foundation, The party 
concerned gets a mormal opportunity 
of satisfying and entering into a gain- 
ful contract with the Government for 
the purpose of gain. How much hear- 
ing should be given and what circum- 
stances should be enough to reject a 
party from permitting a contract to be 
made with the Bank is a matter not 
before us today. That occasion has not 
yet arisen.. So far as that question is 
concerned, as and when the occasion 
arises, the Court would evolve sound 
principles which would safeguard ae 
business of banking against citizens who 
are really not credit worthy. 


` 39. As the horizon :of the State’s 
activities is expanding in the modern 
welfare State, judicial concepts are be- 
ing remodelled to suit new situations. 
If the State’s organ is vested with 
powers, the concept of contract is be- 
ing replaced -by constitutional obliga- 
tions. If at the threshold of a deal, a 
Citizen is to be discriminated against, 
aid of the principles of natural justice 
is invited to safeguard the legitimate 
expectation of the citizen. Before enter- 
ing into a contract, if the State wants 
to make a choice between the contend- 
ing parties, it may choose any one or 
the best one of them, but that must be 
done on a fair treatment to all and not 
by discriminating one against the other. 
It is clear that once a contract is enter- 
ed into, the rights of parties are deter- 
mined by the terms thereof. However, 
at the very threshold constitutional 
obligation requires the State agency to 
act fairly and make choice of the ccn- 
tracting party by affording equal oppor- 
tunity to all the contenders by examin- 
ing their claims fairly. Once that is 
done, the State agency doing business 
has fulfilled its initial obligation. What 
then follows is a contract, and the 





terms thereof take care of the future 


relationship. ‘It is this approach which 
is being violated by the appellant in 
removing the name of the responden:s 
from the list of transport operators. If 
only they were heard, and the hearing 
is commensurate with the requiremer::s 
of a particular situation, the State 
agency would be deemed to have ful- 
filled its constitutional obligation. This 
is precisely not being done in the - pre- 
sent case, and, therefore, learned Single 
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Judge was right in Bivins 
tion that the respondents be hearu. 


. 40. Mr. Sorabjee tried to argue be- 
fore us that a huge fraud of Rs. 22 
lakhs is committed by the Kerala Trans- ` 


port. Two of the partners of Kerala 
Transport were the Directors of the 
respondents-transport operators, The 


third partner, who is a Director, is the 
wife of the third partner of the Kerala 
Transport. He further says that D. S. 
Mallappa & Company, which committed 
the fraud, requested Kalpaka Transport 
to give advance of Rs. 8 lakhs to tide 


over their economic difficulties, An- 
other company in which Smt. Sherian, 
the wife of the third partner of the 
Kerala Transport is interested, has 
made an advance of Rs. 5 lakhs to 
D. S. Mallappa & Compnay. This ad- 


vance was made on the express under- 
standing that the whole of it would be 
paid to the Bank of Mysore towards 
the loss caused in the discounting of bills. 
However, only Rs. 77,000/- have been 
paid to the Bank and nothing more. He 
also pointed out that the other trans- 
port operators ‘whose clients were in- 
volved in similar transactions and have 
contracts in Form “A” of the Schedule 
to the Scheme, accepted their liability, 
but it is only the Kerala Transport 
which is denying the liability. Two of 
the partners of Kerala Transport were 
Directors of the respondents-company, 
when the liability arose. Simply be- 
cause they involve the Manager of the 
State Bank of Mysore, the Bank could 
not countenance such a defence. If the 
two Directors of the present respon- 
dents are parties to such a defence, the 
mere fact that they subsequently re- 
signed from the Directorship of the 
respondent-Company, or their interest 
in the Company was terminated, is not 
enough to absolve the respondent asso- 
ciate Company fram its liability to 
make good the entire loss of Rs, 22 
lakhs. They have no right to seek a 
direction to the State Bank to consi- 
der their claims for being restored to 
the list, 


41. We think thet such an argu- 
ment at this stage is premature. We 
have already indicated that making 
an advance is a delicate business. The 
success of banking business depends 
upon the rotation on money. If money 
is locked up in disputes and over long 
periods, in course of time the Bank’s 
business will be adversely affected. 
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Circulation of money and repayment 
to the clients in time is the very es- 
sence of sound banking business. That 
being so, discretion must be primarily 
left with the Banks -to select their 


clients. It is enough if the Manager 
discloses -his mind to the clients and 
hears their defence objectively. We 


wonder whether it would be ‘advis- 
able for a Court to direct a Bank to 
advance loan to a particular individual. 
We do not think that the Court will 
assume the role of a super Bank Man- 
ager and direct the Bank to accept a 
particular client. However, all this 
discussion at this stage is premature, 
and it will have to be deferred until a 
suitable occasion arises for consider- 
ing the same. 

42. This being our view, we think 
that the order passed by the learned 
trial Judge is correct and must be up- 
held wholly. We however extend the 
time for ‘hearing the respondents by 
two months from the date of this 
judgment. f 

43. The appeal thus fails and is dis- 
missed with costs, which are quantified 
at Rs, 3000/- (three thousand). 

Appeal dismissed. 
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Smt. Gangu Pundlik Waghmare, Appli- 
cant v. Pundlik Maroti Waghmare and 
another, Opponents. i 

Civil Revn. Appla. No. 154 of 1977, 
D/- 27-3-1979.* 

(A) Hindu Marriage Act (25 of 1955), 
S. 24 — Maintenance pendete lite and for 
litigation expenses — Application by wife 
during pendency of divorce proceeding 
against her — Refusal on ground that she 
is guilty of commission of marital offence 
— Extraneous consideration — Would 
amount to prejudging main issue — Would 
not be in conformity with object of S. 24 
which is to provide maintenance to spouse 
unable to maintain and who has to depend 
upon other spouse. (Para 7) 


(B) Hindu Marriage Act (25 of 1955), 
S. 24 — Application under — Refusal on 
*(Against Order of B. R. Tawari, 2nd Joint 

Civil J., Sr. Divn. at Nagpur, D/- 19-2- 
1977.) 
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-ground that non-applicant is not possessed 


of sufficient means — Revision against — 
Trial Judge committing material irregul- 
arity in not taking into consideration cer- 
tain evidence — Not sufficient ground. to 
interfere — Materia] irregularity must be 
shown to have resulted in wrong exercise 
of jurisdiction. (Civil P. C. (5 of 1908), 
S. 115 (c).) (Paras 8, 9} 


(C) Hindu Marriage Act (25 of 1955), 
S. 24 — Litigation expenses — Payment of 
— Income of applicant and income of re- 
spondent — Relevant factors for deter- 
mining both amount of maintenance as 
well as amount of expenses of proceeding 
— Non-applicant spouse not possessed of 
sufficient means to pay maintenance — 
Cannot be compelled to pay expenses of 
proceeding —- The comma occurring after 
the words “the expenses of the proceed- 
ing” in S. 24 — Not disjunctive — Does 
not denote legislative intent that non- 
applicant spouse must pay expenses of 
proceeding, even if not possessed of suffi- 
cient means — Punctuations cannot con- 
trol plain meaning of a text. (Interpreta- 
tion of Statutes — Punctuations). 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1969 Bom 108 10 
AIR 1937 Bom 389 10 


C. W. Moharir, for Applicant; S. M. 
Mahawadiwar, for Opponent No. 1. 


ORDER :— The applicant is the wife 
of non-applicant No. 1 (hercinafter refer- 
red to as the non-applicant). The non- 
applicant has filed a petition in the Court 
below seeking divorce from the applicant 
under the provisions of Section 18 of the 
Hindu Marriage Act, 1955 (hereinafter re- 
ferred to as ‘the Act’) on the ground of de- 
sertion and adultery. It is alleged that the 
applicant is leading adulterous life with 
non-applicant No. 2. This petition was fil- 
ed on 18th July, 1975. The applicant ap- 
peared in the lower Court and before filing 
her written statement, made an applica- 
tion under Section 24 of the Act for main- 
tenance pendente lite and for expenses of 
the litigation to be had from the non- 
applicant. In this application she alleged 
that she had no independent means of in- 
come for maintaining herself or to meet 
the expenses of the proceedings. She, 
therefore, claimed an amount of Rs. 200/- 
a month by way of maintenance and 
Rs. 800/- for meeting the expenses of the 
proceedings. The non-applicant resisted 
this application. He not only denied all 
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the averments which the applicant had 
made in her said application but further 
contended that he himself had no mzans 
to maintain himself and he was fully de- 
pendent upon his father. He conterded 
that whatever little he earned by worsing 
on the field of his father, was just suffi- 
cient to maintain himself and his children. 
According to him, the applicant was pos- 
sessed of sufficient means to mairtain 
herself as she was engaged in selling v=ge- 
tables. The non-applicant further submit- 


ted that the applicant had herself deserted. 


him and in spite of his best efforts she did 
not return to him. According to the 20n- 
applicant, the applicant was leading an 
adulterous life with non-applicant No. 2 
and she had become pregnant because of 
her illicit relations with the latter. The 
non-applicant urged that the very fact that 
the applicant was in advanced stage of pre- 
gnancy and that she does not say that she 
had conceived from the non-applicant, 
would indicate that she was indulging in 
adultery and the charge made by the non- 
applicant to this effect in his petition was 
prima facie true. According to the ~aon- 
applicant, since the grant of maintenance 
and expenses of litigation was discretion- 
ary with the Court, it should not be exer- 
cised in a matter like this, as it would 
amount to putting a premium on the un- 
chastity of a woman living in adul-ry. 
During the course of the hearing of this 
application under Section 24 of the Act, 
the applicant examined herself while the 
non-applicant examined himself anc his 
father. Besides this the applicant also put 
on record the extracts from revenue pepers 
to show that the non-applicant owned and 
possessed some agricultural lands. 


2. The learned trial Judge held that 
the applicant was neither entitled tc the 
maintenance pendente lite nor the ex- 
penses of the proceedings as claimec by 
her. The learned trial Judge firstly held 
that since the applicant was not resiling 
with the non-applicant from the month of 
April 1974, she could not have been pre- 
gnant from him and hence he coulc not 
exercise the discretion in her favou- for 
granting the maintenance or expenses of 
the proceedings. Secondly the learned trial 
Judge, after considering the evidence on 
record, found that the non-applicant had 
no means to pay any maintenance or ex- 
penses to the applicant as he did not own 
an agricultural land more than one acre in 


-area and he had to maintain himself and 
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his three children. Having taken this view, 
the learned trial Judge rejected the said 
application of the applicant by his order 
passed on 19th February, 1977 and it is 
against this order that the present revision 
application has been filed. 


8. Mr. C. W. Moharir,. the learned 
counsel for the applicant, firstly submitted 
that the learned trial Judge should not 
have refused to grant the interim main- 
tenance and the expenses of the litigation 
on the ground that the applicant was liv- 
ing an adulterous life or that she has de- 
serted the non-applicant. According to Mr. 
Moharir, in doirg so the learned trial 
Judge has not only prejudged the main 
issue in the petition but has also taken into 
consideration factors which cannot go 
while deciding a petition under Section 24 
of the Act for interim maintenance and 
expenses of proceedings. According to Mr. 
Moharir, the only thing which a Court 
need consider for the purposes of the said 
Section is as to whether the party making 
an application under that section has or 
has not independ2nt income sufficient for 
her or his support and the necessary ex- 
penses of the proceedings. According to 
Mr. Moharir, the question whether the 
party so applying is guilty of any marital 
offence on which the main petition is 
based is extraneous for the consideration 


-of grant of maintenance and expenses 


under Section 24 of the Act. 


4, Secondly Mr. Moharir submitted 
that the finding of the learned trial Judge 
that the ron-applicant was not possessed 
of sufficient means to pay the maintenance 
or expenses of proceedings is also not cor- 
rect inasmuch as certain material evidence 
has not been considered by him in this 
connection. Mr. Moharir submitted that 
there was evidence on record to show that 
the non-applicant, besides owning certain 
agricultural land, as a member of the joint 
family consisting of himself and his father, 
also engaged himself in agricultural labour 
and had thus sufficisnt means not only to 
maintain himself and his children but 
could also spare considerable amount for 
the entire maintenance of the applicant_ 
and for the exp2nses of the proceedings 
required by her. 


5. Lastly Mr. Moharir submitted that 
in any case if it was proved by the appli- 
cant that she hac no independent income 
sufficient to meet the expenses of the pro- 
ceedings, the Court was bound to direct 
the non-applicani to pay the expenses of 
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the proceedings irrespective of the fact 
whether he ‘had any income or not. 

6. As against this Mr. Mahawadiwar, 
the learned counsel for the non-applicant, 
submitted that the question of ordering 
the other spouse to pay maintenance pen- 
cente lite and expenses of the proceed- 
ings to the other spouse under Section 24 
af the Act-is entirely within the discretion 
af the trial Court and if this discretion has 
keen exercised by it on sound judicial 
principles, it cannot be interfered with in 
revision by this-Court. Mr. Mahawadiwar 
submitted that the learned trial- Judge, 
after considering. the evidence on record, 
recorded the finding that the non-applic- 
ant was not in a position to pay the interim 
maintenance or expenses of , proceedings 
to the applicant. According to Mr. Maha- 
wadiwar, this finding of fact cannot be dis- 
turbed in revision, because it cannot be 
said that the- finding has been given: by 
the trial Court either without. jurisdiction 
or in excess of -the jurisdiction or, that 
the Court has committed any illegality or 
material irregularity in exercising its juris- 
diction. In other words, Mr. Mahawadiwar 
submitted that this Court cannot interfere 
in revision with the order passed , by the 
learned trial Judge since all aspects of the, 
case have been carefully considered by 
him. 


7. In so far as_ the first contention of 
Mr, Moharir is concerned, I ‘find’ much 
substance in it. Section 24 of the Act. which 
provides for payment of maintenance pen- 
dente lite and expenses of proceedings, 
does not in terms provide that the spouse 
who makes the application under that sec- 
tiou would not be entitled to a relief under. 
it if he or she is guilty of, any misconduct 
or any marital offence. Obviously this sec- 
tion is enacted with the object.of provid- 
ing maintenance to the spouse, during 
pendency of the proceedings, who is not 
ozherwise able to maintain himself or her- 
self and has to depenc upon the other 
spouse for that purpose. The same is the 
object for. making provision for the ex- 
penses of the proceeding. The Legislature 
by enacting this provision appears to have 
teken note of the fact that during the pen- 
dency cf the proceedings under the Act, 
sey for divorce or judicial separation, the 
unity of the family would be disrupted 
and one of the two, spouses would be 
thrown out from the protection and shel- 
ter of the other and would be rendered 
without any means not only to maintain 
herself or himself but also to meet the ex- 
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penses necessary for the proceedings which 
he or she has to undergo. It is in order to 
obviate such a, hardship-that the Legisla- 
ture thought it fit to make a provision in 
the Act for maintenance pendente lite and 
expenses of the proceedings from the 
spouse who has means to pay the same, if 
the other has no means. If that be the pur- 
pose of the Legislature in enacting this 
provision, it appears that the question 
whether the spouse ‘claiming relief under 
this section is guilty of any marital mis- 
conduct or offence would not be relevant 
for the purpose of directing payment, It is 
presumed that the proceeding which is 
initiated under the Act would be for 
divorce, judicial separation -or other mat- 
ters based on certain allegations with re- 
gard to the misconduct or marital offences 
committed-by the.other spouse. Now if 
these allegations were to be gone into- at 
the time of Geciding as to whether the ap- 
plicant, under Section 24 of the Act, is 
entitled to payment of maintenance or ex- 
penses, it would amount to prejudging ‘the 
whole issue. It is needless to say that pro- 
ceedings uncer Section 24 of the Act are 
intended.‘to be: summary in nature and it 
would not be appropriate at that stage to 
decide if the spouse making the applica- 
tion under that Section is or is not entitled 
to the ‘said: payment because of the mis- 
conduct or commission of marital offence 
by him or her. No doubt, it is entirely in 
the discretion of the Court-to, make or not 
to make an order under the said section. 
But that discretion has to be -exer¢ised by 
it on the requirements laid in‘ that section 
itself and if that section docs not prohibit 
the Court from directing payment of 
maintenance and expenses on the ground 
of misconduct, it would not be in keepiug 
with the purpose of the section to -refuse 
to do so merely in exercise of the discre- 
tion vested in the Court under that section. 
In my view, therefore, the learned trial 
Judge was not right in considering at this 
stage, .when the applicant had not even 
filed her written statement and had not re- 
futed the allegations made by the non- 
applicant in his main petition for divorce, 
if the applicant was pregnant from the 
non-applicant or from some other _ person. 
It appears that the parties did not con- 
template that this would enter into con- 
sideration of the question of directing pay- 
ment of. maintenance and expenses, and 
hence no evidence to that.effect was led 
by either of them. However, in the absence; 


of any positive evidence. adduced by thej 


1979 


patties in this connection the learned trial 


Judge merely resorted to certain conjec- 


tures and surmises in arriving at the con- 
clusion that the applicant had not conceiv- 
ed during the wedlock with- the non-appli- 


cant. In this ‘connection the learned trial. 
Judge entirely lost sight of the presump-. 


tion which was available to the applicant. 
In my view, therefore, the learned trial 
Judge was not right in recording the find- 
ing that the applicant was not pregnant 
from the non-applicant. 


8. However, even if. it.is held that the 


said finding of.the learned trial Judge was 
not called for and was not necessary for 
deciding the application under Section 24 


of the Act, the order passed by the learned. 


trial Judge cannot be set aside in this revi- 
sion application because he has vot reject- 
ed the application, simply on the , ground 
that the applicant has committed any .mis- 
conduct and, is, therefore, disentitled. to 
the payment of maintenance or expenses 
but has also further held that the non- 
applicant is. not possessed of sufficient 


means to pay the same to the applicant. It 


cannot be said that this finding has been 
recorded by the learned trial Judge with- 
out jurisdiction or in excess of jurisdiction. 
Mr. Moharir submits that.in recording this 
finding the learned trial Judge has commit- 


ted material irregularity in not taking into. 


consideration certain evidence. However, 
it should be noted that for the purpnse of 
Jause (c) of . Section 115 of the Code of 
Civil Procedure, . the material irregularity 
contemplated is.not in arriving. at a finding 
but in exercising jurisdiction. In .pther 
words, if the lower ‘Court had jurisdiction: 
to come to.a conclusion or record a find- 
ing, the same cannot be interfered with in 
revision simply because some. material ir- 
regularity has been committed in doing so 
unless it is shown that that irregularity has 
resulted in wrong exerċise of jurisdiction 
by the Court. - 





9. Now in this case, as seen above, ‘it 
is the contention of Mr. Moliarir that, the 
learned trial, Judge has lost sight of cértain 
evidence while recording the finding with 
regard to the’ineans of the. non-applicant, 
It is needless to say'that on the language 
of Section 24, the Court has to consider the 
imeans of the spouse against whom the ap- 
plication is made. Thus the Court has juris- 
diction to decide if the non-applicant had 
sufficient income. for making such pay- 
ment. Now, according to Mr. Moharir, the 


learned trial Judge has not considered the 
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fact that the non-applicant owned certain- 
land as coparcener. of the joint family 
consisting of himself and his’ father and 
also engaged in agricultural labour and 
had thus ample means not only to support 
himself and his children but to pay. the 
interim maintenance and expenses of pro- 
ceedings to the applicant. Now perusal of 
the order passed by the learned trial Judge 
would show that he has considered the 
evidence which had-been adduced before 
him in this connection and it is after that, 

that he has recorded the finding. It is not, 

therefore, possible to say that in arriving 
at the conclusion the learned trial Judge. 
has committed any material irregularity 
which, affects his jurisdiction, and hence it 
is not possible to interfere with that find-. 
ing in this revision application. Hence even’ 
though the applicant has been successful, 
in showing that the learned trial Judge has 
erred in taking into consideration the al- 
leged misconduct of the applicant . while 
deciding the application under Section 24, 

the applicant would not be entitled to the 
maintenance .or payment of expenses be-. 
cause, according to the lower Court, © the 
non- -applicant. has no ‘sufficient income. to 
pay the same. 


10... As seen above, Mr. Moharir con- 
tended, that. the payment of expenses of 
the- proceeding ` is not made dependent. 
upon the income of the other spouse and 
in this connection Mr. Moharir Jays great 
stress on the comma after the word ‘pror. 
ceeding’ occurring for the second time in 
the said section. According to Mr. Moharir, 
the comma, makes the words which follow 
after comma disjunctive. from those which 


` preceded it. In other words, according to 


Mr. Moharir, the words, “having regard to 
the petitioner’s own income and the income 
of the respondent it may seem to the court 
to be reasonable”. govern the phrase, “and 
monthly. during the proceeding such sum 
as™and not the words, “the expenses of the 
proceeding”. In’ short, therefore, according 
to Mr. Moharir, the comma after the word 
“proceeding” makes the intention of the 
Legislature clear to the: effect that the in- 
comes of the petitioner and the respondent 
have to be considered only for the purpose ` 
of determining the amount of maintenance 
but not the amount of expenses of the pro- 
ceeding, which, according to Mr. Moharir, 
has to be paid irrespective of the income 
or otherwise of. the respondent, It is not 
possible to accept this. construction put by 
Mr. Moharir on the language of S. 24. It 
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is now well settled that punctuations can- 
not be regarded as controlling factor and 
cannot be allowed to control the plain 
meaning of a text. (See Indian Cotton Co. 


v. Hari Poonjoo (AIR 1937 Bom 89) and’ 


Bijibai.v. Rama Manohar (AIR 1969 Bom 
103). In this connection the rule propound- 
ed by Sutherland may be aptly reproduced 
aud it is as follows:— ces , 
` “The better rule is that punctuation is a 
part of the Act and that it may be con- 
sidered in the interpretation of the Act but 
may not be used to create doubt or to dis- 
tort or defeat the intention of the Legisla- 
ture. When the ‘intent is uncertain, punc-' 
tuation, if it affords some indication of the 
true intention, may be looked to as an aid. 
Ir such a case the punctuation may be dis- 
regarded, transposed, or the Act may be 
re-punctuated if the Act as originally punc- 
tuated does not reflect the true legislative 
purpose. An Act should be read as punc- 
tuated unless there is some reason to the 
ecntrary, and this is specially true where 
a statute has been repeatedly re-enacted 
with the same punctuation.” (See Statutory 
Construction by Sutherland, 8rd Ed. Vol. 2, 
Art. 4939 at pp. 447-448). 


On the construction which is sought to 
be put by Mr. Moharir on the language of 
Section 24, it would mean that the Court 
can take into consideration the income of 
th2 petitioner arid the respondent while 
determining the quantum of maintenance 
bet cannot do so when it comes to order- 
ing the payment of expenses of the pro- 
ceeding. There does not appear 'to be any 
rationale behind this distinction. If the 
Legislature intended that the spouse whose 
income is not sufficient to pay maintenance 
to the other should not be asked to pay 
the same, there is no reason why the Legis- 
lature should think that that spouse should 
be obliged to pay the expenses of the pro- 
ceeding to the other spouse even if the 
former has no means to pay the same. In 
given cases the interpretation sought to be 
put by Mr, Moharir on this section would 
lead to an order being passed’ by 
- the Court which would be incapa- 
ble of being carried out or execut- 
ed, because if the Court is under 
an obligation to order payment of expenses 
of proceeding without considering the in- 
come of the respondent, it (will) have to 
pass such an order and if the respondent 
has no income, it is obvious that this order 
will remain only on paper and would be 
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incapable of being carried out. It is not 
possible to hold that while enacting the 
provision contained in Section 24 of the 
Act the Legislature did not take note of 
these consequences, that is, the Court pass- 
ing an order which is incapable of being 
carried out. It is well-known that law does 
not compel a man to do that which he 
cannot possibly perform. This dictum is 
contained in the maxim “lex non cogit ad 
impossibilia”. Now if the words, “havin 
regard to the petitioner's own income an 
the income of the respondent” are held 
not to govern the words “the expenses of 
the proceeding”, the result would be that 
the respondent would be obliged to pay 
the expenses of the proceeding to the peti- 
tioner even if he or she has independent 
income sufficient for her or his support 
and the necessary expenses of the proceed- 
ing. This will be against the opening words 
of the section which says that the Court 
would order the payment of the mainten- 
ance and the expenses of the proceeding 
if it appears to it that the person applying 
has no independent income sufficient for 
her or his support and the necessary ex- 
penses of the proceeding. Obviously the 
Legislature could not have intended a con- 
tradiction in terms while enacting this pro- 
vision. In view of these considerations, 
therefore, the interpretation which is 
sought to be put by Mr. Moharir on this 
section cannot be accepted and it has to 
be held that while ordering payment of 
the expenses of the proceeding the Court 
has to take into consideration the income 
of the respondent i. e. the spouse from, 
whom such expenses are sought. Applying 
this principle to the facts of the present 
ease, it is clear that the non-applicant not 
having sufficient income as held by the trial 
Court, would not be under any obligation 
to pay the expenses of the proceedings to 
the applicant. 


11. In the result, therefore, I do not 
find any substance in any of the conten- 
tions raised by Mr. Moharir. The revision 
application therefore, fails and is dismis- 
sed. The rule is discharged. However, in 
the circnmstances of the case there shall 
be no order as to costs. ` ; 


Rule discharged. 
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' CHANDURKAR, J. 


Shantinath S. Ghongade, Petitioner 


v. Rajmal Uttamchand Gugale, Op- 
ponent. 
Special Civil Appln. No. 2538 of 


1973, D/- 28-2-1978.* 


Bombay Rents, Hotel and Lodging 
House Rates Control Act (57: of 1947), 
Section 13. (1) (a) and (b) read with 
Section 5. (3) — Purchase of prozerty 
in occupation of tenant — Breach of 
Cis. (a) and (b) of Section 13 (1) com- 
mitted prior to purchase — Purchaser 
cannot maintain suit for possession on 
ground of such breach. 


The definition of the word ‘lanclord’ 
in Section 5 (3) ig not framed as znin- 
clusive definition so as to include the 
successor-in-interest of a landlord. On 
the other hand, the definition use: the 
word “for the time being’. Thersfore, 
the definition of a landlord speaks. of 
a landlord with reference to the point 
of time when the rights under the 
Rent Act are sought to be exercised. 
Consequently, when Section 13 (1° (a) 
or (b) of the Rent Act uses the word 
‘tenant’ it appears that the intention 
of the legislature was that the -and- 
lord who woild be entitled to sue for 
possession would be only that .landlord, 
whose tenant had committed a breach 
during the time when he’ was the 
tenant of that landlord, If the defini- 
tions of ‘landlord’ and ‘tenant’ are thus 
read properly, it is clear that’ the 
breaches which are contemplatec by 
cls, (a) and (b) of Section 13 (1) oi the 
Rent Act must be breaches qua tmmant 
of that landlord who claims to exercise 
his right to recover possession. In other 
words, the breaches in respect of which 
the plaintiff makes a grievance and on 
which a right to recover possession is 
sought to be founded must be zom- 
mitted by a tenant in the capacity of 
a tenant of that landlord alone, lf at 
the time when the alleged acts were 
committed the defendant. was not the 
tenant of the plaintiff-landlord, hs, as 
a transferee of such property, will not 
bè“ entitled to found’ his claim for 
“possession on any breaches alleged to 


have been committed prior to thetime 


*(To set aside order of Extra Asst. J. 
‘Ahmednagar, -D/- 10-9-1973). 


DW/DW/C159/79/JHS/RSK 


gistered on 16th April 1971. A 
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when the title vested in the plaintiff. 
The fact that those breaches continued 
up to the date of the suit would not 
be material because the breaches had 
already occurred and there was no. 
question of the breaches being continu- 
ed, (Paras 12, 14, 15) 
"M L Dudhat ` and P. M. Vyas, for 
Petitioner, K. J. Abhyankar with K. H. 
Chopda, for Opponent. 


ORDER:— A question of some im- 
portance which arises in this petition 
and which has been argued at length 
is whether a purchaser of a property 
in the possession of a tenant is entitl- 
ed to invoke the provisions of cl. (a) 
or cl. (b) of Section 13 (1) of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (herein- 
after referred to as -the “Rent Act”), 
if the alleged breach has taken place 
before the plaintiff became owner of 
the property by virtue of a sale in his 
favour, 


2. Admittedly the premises were 
let out to the defendant-petitioner on 
4th March 1965 and the defendant had 
executed a rent note in favour of the 
original owner Sonabai. The rent note 


ds written on an ordinary paper, but 


the tenant has signed on adhesive 
stamps cf the value of 20 paise stuck 
thereon. There is no dispute that this 
rent note specifically refers to the pre- 
mises being taken on rent for 
the purposes of residence, One of the 
stipulations of this rent note is that 
the tenent had made a deposit of 
Rs. 1500/- with the landlady for which 
he would not charge interest but that 
at the time of paying monthly rent he 
would pay only Rs, 15/- and a sum of 


Rs. 30/- would be deducted by the 
landlady out of, the amount lying in 
deposit, There was an ‘agreement of 


Sale by Sonabai in favour of the pre- 


sent respondent on 2nd February 1966 
by which the plaintiff-respondent had 


„agreed to purchase the suit property 


for a sum of Rs. 60,000/-. The sale 
deed: was taken. almost five years 
later on 20th Jan. 1971 and it was re- 


little 
more, than a month thereafter, on 24th 
May 1971, the plaintiff-respondent issu- 
ed.a notice to the . tenant terminating 
his, tenancy. In this notice it was recit~ 
ed that while the premises were taken 
on- rent for the purpose of residence, 
the tenant had started using the premi-~ _ 
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ses for shop purposes and that tenant 
had also closed the door and the windows 
cn the eastern side and he had thus 
committed a breach of the term of the 
tenancy. The avermer:ts made in the 
plaint show that the plaintiffs case was 
that the defendant had started using 
tae premises for the purpose of a shop 
after the agreement of sale was made 
in favour of the  plaintiff.. The ` aver- 
ments with regard to the closing of- the 
coor and the windows are rather vague 
inasmuch as there are no positive aver- 
ments as to when these changes were 
made, The averment is that the defen- 
cant had closed the door and the win- 
Cows on the: eastern side unauthorised- 
ly and that these amounted to altera- 
tions cf a permanent nature, The de- 
fendant in his written statement tried 
to make out a case that the original 
‘lease itself was a composite lease -both 
‘for the purpose of residence and busi- 
ness and that he had started using the 
premises as a shop from 13th Nov. 1966 
end that he had taken the consent. of 
the original landlady. A plea of estop- 
pel was raised inasmuch as according 
to the defendant, ihe original landlady 
knew of the use of the premises for 
the purpose of the shop. With regard to 
the alterations, the allegation was that 
it was the plaintiff himself who 

closed the door and the windows, ` 

3. The plaintiff? and the defendant 
‘were the only ‘witnesses in the case. 
The trial Court came to the conclusion 
that the lease was specifically granted 
for residential purposes and that the 
defendant had changed the -use of the 
premises from ‘residence to business 
‘after he had come to know about ‘the 
plaintiff's ` “agreement of sale. On, the 
question of carrying out permanent àl- 
terations, the finding was’ against’ the 
defendant, The ‘trial Court’ thus decreed 
the plaintiffs suit. In appeal filed by 
the defendant, the appellate’ Court 
‘found that the defendant had ‘conceded 
that in the beginning he was using the 
premises’ only for the purpose of.’ ‘his 
residence and consequently, the Appeal 
Court found that’ the ‘deféndant’ had 
‘started doing business “in the suit pre- 


miises , in the beginning '; “of the' year 
1869. ‘The’ “Appeal Court’ found ` ' that 
there was no evidence to show , that 


either the plaintiff or ‘his’ predeécessor- 
in-title had given consent to the ‘defen- 
‘dant to use the premises” ‘for’ business 
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purposes, With regard to the change of 
user, therefore, the Appeal Court found 
that the defendant .had committed a 
breach of the condition of the lease 
agreement, The Appeal Court negatived 
the case of the defendant that it was 
the plaintiff who had carried out the 
alleged alterations and found that it 
was the defendant who must have clo- 
sed- the: back side ` door and windows 
because he was storing ‘his stock-in- 
trade in ‘the suit premises: 'The decree 
for eviction passed by the’ trial Court, 
therefore, ` came to be confirmed, 


~ 4: At the dutset it was contended by 
Mr. Dudhat appearing for the tenant 
that the rent note should be construed 
as a document of lease and that not- 
withstanding the fact ‘that the said rent 
note in terms referred to the premises 
having been taken on rent for the pur- 
pose of residence, the entire document 
would have to be left out of considera- 
tion ‘because the lease was for a period 
inexcess of one year and would. there- 
‘fore, be inadmissible for want of regis- 
tration in view of ‘the provisions of 
S. 17 (1) (d) of the Registration Act. It 
was argued that ascertaining the pur- 
pose of, the lease’ on ‘the basis of the re- 
citalsin the rent note would notamount 


‘to making use of the document for a 


‘collateral purpose aS contemplated by 
the proviso to S. 49 of the Registration 
Act, | 


5. Now, it is difficult to accept the 
argument that Ex. 17 is a lease as con- 
templated by the Transfer of Property 
Act. Apart from the fact that S.. 107 of 
the Transfer of Property Act requires 
that a. lease should be executed by both 


the Lessor and the Lessee — and ad- 


mittedly Ex. 17 is not a document 


‘which is. executed. by the landlord, it is 


difficult to see chow this document, 
which is styled as an agreement of ten- 
‘ancy but is nothing more than a. mere 
rent note executed .by the defendant~ 
tenant, can be said to be for a period 
in excess of one year, Admittedly, there 
is. no express mention of the period of 
anywhere in the document. 
What’ „is argued is that the recitals in 
show that the . tenant 
would continue -to ` -pay Rs. 15/- per 
‘month as long as the. account in respect 
of Rs. 1500/-: by way of deposit is not 
@leared, ‘Consequently, according to the 
learned Counsel, the ‘period at the ‘end | 
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„of which this amount of Rs. 1500/- 
would stand cleared must be treated as 
the period’ of the lease. Such a conclu- 
sion, in my view, is not borne out on 
the recitals in the document. Admitted- 
ly, the. tenant had deposited a. sum of 
Rs. 1500/- with the landlady Sonabai. 
Certain adjustments had to be made in 
respect of the said amount of deposit 
and while it is not disputed that the 
amount of rent was to be Rs. 45/- per 
month, the payment actually to be made 
was to be only Rs. 15/- per month, 

' credit being required to be given each 
month for the balance of the rent of 
Rs. 30/- out of the deposit of Rs. 1500/-. 
These recitals did not prevent -either 
the landlord or the tenant from putting 
an end to the tenancy before the en- 
tire amount. of Rs, 1500/- was adjusted. 
In case the tenancy was termineted 
earlier, all that would have happened 
was that the tenant would have been 
able to claim the balance of the amount 
of deposit, The recitals in the rent note 
cannot, therefore, be so construed as to 
make the period of the lease co-exten- 
sive with the time when the amount of 
Rs, 1500/- would fully stand adjusted 
by giving credit for Rs. 30/- at the 
time of payment of rent every month. 
There was, therefore, no question of the 
document being construed:.as a docu- 
ment of lease or an agreement of lease 
requiring registration. 


6. There can also be no dispute that 
there is nothing in this document which 
can be read as indicating that the lease 
contemplated a composite use of resi- 
dence and business as was sought to be 
urged for the defendant, Admittedly, 
the defendant has not. started his kusi- 
ness in the premises at the time when 

. the premises were taken on lease in 
March 1965. Even, according to him, he 
started using the premises for shop 
purposes in 1966 for the first time. ‘In 
any case, the finding recorded by both 
the trial Court and the Appeal Court 
that the suit premises came to be ‘used 
for the purposes of business in Novem- 
‘ber 1969 would be a finding of fact for 
which there was sufficient evidence on 
record:’ For the ‘purposes of this peti- 
tion, therefore, that finding will have 
to be- Serepan 


"q. Similarly, the other finding ‘with 
regard to the carrying out of the ‘al- 
terations by ‘the defendant will. also 
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have to: be accepted. To say the least, 
the evidence. of both the plaintiff and 
the defendant is not very satisfactory 
as to: the point of time when the alleg- 
ed closing of the door.and the windows 
on the eastern side hastaken place. One 
thing which is, however, clear on evi- 
dence is that the. defendant has com- 
pletely failed to establish that the clos- 
ing up of these windows and the door 
was done by the plaintiff after he be- 
came the owner of the suit property, 
Once that position becomes clear, the 
only other conclusion which is possible 
is that the alterations were made by 
the defendant prior to the purchase of 
the suit premises by the plaintiff. The 
defendant has admittedly failed to exa- 
mine Sonabai, His case in evidence was 
that for the ‘purpose of these altera- 
tions, he had taken the consent of 
Sonabai’s son Bhalchandra who was not 
examined. That evidence could not be 
looked into because it was never his 
case in the written statement that the 
permission was taken from Sonabai’s 
son and, not from Sonabai. The decision 
of this pecition must, therefore, pro- 
ceed on the footing that it was the de- 
fendant who had closed the back door 
and the three windows. 


8. The only material question of law 
which, therefore, requires to be decid- 
ed is whether the plaintiff who had ob- 
tained title to this . property for the 
first time on 20th Jan. 1971 could 
validly claim possession on the ground 
that prior to his purchase the defen~ 
dant had committed certain breaches. 
In other words, the question is whether 
a cause of action: which had accrued: to 
the vendor .during the time when the 
property belonged to the original land- 
lady would enure for the benefit of the 
transferee of the property. 


9. This question will have to be de- 
cided on a plain onstruction of the 
provisions of S. 13 (1) (a) and (b) read 
with: S.-5 (3) of the Rent Act.. -> 


10. .While Mr. Dudhat 
behalf of the 


. appearing on 
defendant-petitioner has 


contended that the ..present plaintiff- 
owner of the property is not entitled 
to take advantage oof the alleged 


breaches which were i committed prior 
to. his. purchase, twofold argument has 
been advanced by. Mr. Abhyankar ap- 
pearing on behalf of the plaintiff- -res~ 
pondent, His first contention is fae the 
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time when the breaches have taken 
place was not material and all that is 
necessary for the plaintiff to show was 
that the defendant hed committed acts 
which fall within cl. (a) or cl. (b) of 
S. 13 (1) of the Rent Act. Alternatively 
it is contended that the breaches con- 
tinued even during the time when the 
property continued to be of the owner- 
ship of the plaintiff. According to Mr. 
Abhyankar, the suit premises which 
were admittedly taken on rent for re- 
sidential purposes continued to be used 
for the purpose of business even after 
the plaintiff had purchased the property 
and this continued use contrary to the 
provisions of S. 108 (0) of the Transfer 
of Property Act right up to the date of 
the suit was sufficient to enable the 
plaintiff to found his claim for posses- 
sion under S. 13 (1) (a) of the Rent 
Act. 

11. Now, admittedly in this case, on 
the findings recorded by both the 
Courts, a cause of action could have 
accrued to the original landlady who 
could have filed a suit for possession 
on the ground that the premises had 
been used contrary to the term of the 
rent note and that the tenant had 
erected on the premises a permanent 
structure in the form of a wall at the 
place where the door and the windows 
were situated. 

12, The material portion of S. 13 (1) 
in cls. (a) and (b) reads as follows: 

“Notwithstanding anything contained 
in this Act ......... a landlord shall be 
entitled to recover possession of any 
premises if the Court is satisfied— 

(a) that the tenant has committed 
any act contrary to the provisions of 
cl. (o) of S. 108 of the T. P. Act, 1882; 
or 


(b) that the tenant has, without the 
landlord’s consent given in writing, 
erected on the premises any permanent 
structure,” 


S. 13 (1) (a) refers to the right of the 
landlord to recover possession, This 
right is to be exercised against a per- 
son who is a tenant of the landlord 
The word ‘landlord’ is defined in Sec- 
tion 5 (3) of the Rent Act.’ There can 
be no dispute that for the period after 
20th Jan, 1971, the plaintiff is the land- 
lord. The question which arises is whe- 
ther a cause of action which has  ac- 
crued in favour of the predecessor-in- 
title of a landlord for the time being 
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can be availed of by the purchaser of 
the suit property. The definition of the 
word ‘landlord’ is not framed as an in- 
clusive definition so as to include the 
successor-in-interest of a landlord. On 
the other nand, the definition uses the 
word “for the time being.” In order 
that a person must fall within the de- 
finition of the landlord at a particular 
point of time, he must be a landlord 
who must be receiving or entitled to 
receive rent in respect of any premises. 
In the instant case, the plaintiff would 
be receiving rent on his own account. 
The latter part of the definition whicb 
refers to a landlord in the case of aj 
tenant and sub-tenant is not relevant. 
Therefore, the definition of a landlord 
speaks of a landlord with reference to 
the point of time when the rights un- 
der the Rent Act are sought to be ex- 
ercised, Consequently, when S. 13 (1) 
(a) or (b) of ‘the Rent Act uses the 
word ‘tenant’, who is again defined as 
any person by whom or on whose ac- 
count rent is payable for any premises, 
the inclusive portion not being material 
for the purposes of the present case, it 
appears that the intention of the legis- 
lature was that the landlord who would 
be entitled to sue for possession would 
be only that landlord, whose tenant 
had committed a breach during the 
time when he was the tenant of that 
landlord. If the definitions of ‘landlord’ 


and ‘tenant’? are thus read properly, 
it is clear that the breaches which 
are contemplated by clauses (a) and 


(b) of S. 13 (1) of the Rent Act must 
be breaches qua tenant of that land- 
lord who claims to exercise his right to 
recover passession. In other words, the 
breaches in respect of which the plain- 
tiff makes a grievance and on which a 
right to. recover possession is sought to 
be founded must be committed by a 
tenant in the capacity of a tenant of 
that landlord alone. It is not difficult 
to imagine a case where a previous 
landlord being conscious of certain 
breaches declines to claim possession or 
exercise a right which he could have 
exercised having regard to the provi- 
sions of S. 13 (1) (a) or (b) and the 
landlord continues to recover rent. For 
example, in a case covered by cl. (b), 
itis quite possible that structures which 
haye been erected by a tenant are 
ignored by a landlord, who may later 


sell away the property. In a given case, 





. 1979 Shantinath -v: Rajmal- 


“the” landlord may not proceed on a 
- cause of action founded on cls. (a) and 
(b) for a ‘considerable period of time. 
- There is nothing in the Rent Act which 
would indicate that the legislature in- 
tended that in cases where a cause sf 
action, which was never taken advant- 
age of by ‘the landlord, could enure for 
the benefit of the purchaser and the 
purchaser should be able to base an 
‘action for ejectment on the basis of the 
alleged violation of the provisions of 
S. 13 (1) before the premises were 
transferred by the original landlord io 
the purchaser, In the instant case when 
the property was purchased by the 
landlord, what was transferred to him 
was the suit accommodation in the form 
in ‘which it existed on the date of 
the sale deed. On the date of thesale 
deed, the door and the windows were 
already closed and it is in that form 
that- he has purchased the suit pro- 
perty. If with open eyes, a purchaser 
of property purchases such propery 
_it is difficult to hold that cl. (b) of 
Section 13 (1) of the Rent Act should 
-be so construed as to hold that by 
virtue of this purchase, he should be 
allowed .to file a suit for possession on . 
the ground that the tenant has erected 
a permanent structure, thereby imply- 
ing that even the right to suit which 
was a statutory. right of the vendor 
but which he. had not exercised was 
also being transferred. Such could 
never have been the intention of the 
legislature while giving a right to a 
landlord to recover possession und2r 
Section 13 (1) (b) of the Rent Act. The 
words of cl. (a) and cl. (b) coupled 
with .the terms of Section 13 (1), -n 
my view, leave no manner of doust 
that the breaches contemplated thereby 
are breaches committed by the tenant 
during the subsistence of the tenancy 
qua the landlord who wants to invoke 
the provisions of cl. (a) or cl. (b) Jf 
Section 13 (1) of the Rent Act. 


_ 13. Some reference was made by 
the Appeal Court to Section 25 of the 
Rent Act. Section 25 (1) provides that 
a landlord shall not use or permit <0 
be used for. non-residential purpose 
any premises which on the date of the 
coming into operation of this Act were 
used for a -residential purpose. Und2r 
sub-section (2).a contravention of su>~ 
section (1) is -made punishable wizh 
imprisonment for a term which extends 
1979 Bom/18 X G—15 
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to three months or with fine or with 
both. A bare reading of. Section 25 
will show that it creates a disability 
against the landlord inasmuch as a 
landlord is ` not permitted to use or- 
allow the premises to be used for 
non-residential purpose if the premises 
were on the coming into operation of 
the Rent Act used for a residential 
purpose. These provisions, in my view, 
were wholly irrelevant while constru- 
ing the scope of Section 13 (1) of the 
Rent Act. 


14. Any landlord who wants to re- 
cover possession and wants to take 
advantage of the provisions of Sec. 
tion 13 (1) is bound to show that cer- 
tain acts were committed by a tenant 
and, as alr2ady pointed out, the tenant 
referred to in Section 13 (1) (a) and 
(b) is the tenant of the landlord who 
wants to recover possession, If at the 
time when the alleged acts were com- 
mitted the defendant was not the 
tenant of the plaintiff-landlord, in my 
view, he, as a transferee of such pro- 
perty, will ‘not be entitled to found} 
his claim for possession on any 
breaches. alleged to have been commit- 
ted prior to the time when the title 
vested in the plaintiff, 


15. In this view of the matter, 
there. is a clear infirmity in the suit 
filed by the plaintiff inasmuch as ad- 
mittedly, both the -breaches alleged to 
have been committed by the defendant 
were committed long before the plain- 
tiff became the owner of the property. 
Consequently, he was not entitled to 
invoke the provisions of Sec. 13 (1) (a) 
or (b) of the Rent Act against the 
defendant on the basis of acts alleged 
to have ben committed prior to 20th 
January 1971. The fact that those 
breaches continued up to the date of 
the suit would, in my view, not be 
material because the breaches had al- 
ready occurred and there was no ques- 
tion of the breaches’ being continued. 


16. Consequently, the plaintiff's suit 
must be said to be misconceived and 
was liable to be dismissed.. The decree 
passed by the trial. Court and confirm- 
ed by the Appeal Court is thus quash- 
ed. Rule absolute. However, there will 
be no order as to costs. 

; Rule made absolute, 
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WAIKAR,, J. 


Bansi Ragho Barzhate,. Applicant y, 
, Sewakram Bansi ‘Barahate, Opponent. 


‘Civil. Revn. Appln. No, 122 of W 
D/- -12-3-1979.* 

Civil P. C. (1908), O. 39, R. 2— Legal 
injury —- Execution of an order under 
S. 145 Cr. P. C. by party passed in his 
favour, pending suit for partition ‘filed 
by the other party in possession — Not 
a case of dJegal injury — Application 
under O. 39, R. 2 could not be: granted. 
, - (Paras 8 & 10) 
Cases Referred: -Chronological Paras 
1977 Mah LJ (Notes) 25: 1976 UCR 

(Bom) 550°. : i 9 
AIR 1968 SC 1444: 1969 Cri LJ 13° 8 
AIR 1955 Assam 156 l 9 
AIR 1926 Bom 91: 27 Cri LJ 661 8 


C. W. Moharir, for Sie aaa RK J 
Fulzele, for. Opponent. ee 


ORDER:— This is a. revision applica- 
tion under Section 115 of the Code of 
Civil Procedure, 1908, by the original 
defendant No, 1 against the order dated 
3-12-1976 passed by the learned Assist- 
ant Judge, Nagpur in Miscellaneous 
Civil Appeal No, 50 of 1976 confirming 
the order dated 25-3-1976, passed -bý 
the III Joint -Civil Judge, Junior Divi- 
sion, Nagpur, in Regular Civil Suit No, 
198 of 1976 granting the application ‘for 
temporary injunction ae by the ori- 
ginal plaintiff. - 

2. The plaintiff is the son of 
defendant No. 1 and he filed the suit 
for partition and separate possession of 
joint Hindu family property. So far as 
the present revision -is concerned, the 
dispute relates to 2.50 acres of land of 
Survey No, 105/2 of village Parsodi. 
‘The defendant No. 1 had filed an appli- 
cation under Section 145,.Criminal Pró- 
cedure Code, in. the Court’ of the Sub- 
Divisional Magistrate, “Nagpur, alleging 
that he was’ dispossessed by his -son 
the. plaintiff two months next before 
the filing of that - application, The 
S.D.M. by “his ‘order dated.: 19-11-1975 
found that the defendant No. 1 was en- 
titled to possession - of -this land as he 


*(Against order of Miss K. G. Velhal, 
Agstt. J., Nagpur, D/- 3-12-1976.) 
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‘was dispossessed by the: plaintiff within 
‘2 months next before- the filing of that 


application. ‘The plaintiff. had -preferred 
Criminal Revision Application. No. 110 
of 1375 against the said order’ of the 


S.D:M. ‘before the Sessions Judge, Nag- 


pur, who by his order. dated 23-2-1976 


confirmed the order passed by the 
S-D.M. - ee 
3. The plaintiff just 3 days before 


the order passed ‘by the Sessions Judge 
in the earlier proceedings~filed the pre- 
sent suit on 22-7-1976 for partition and 
separate possession. He filed an appli- 
cation under Order 39, Rule 2, C.P.C. 
read with Section 151, praying that. the 
defendant No, 1 be restrained ‘from 
taking possession of the land jn’ ques- 
tion in execution of the order passed 


by the S.D.M. and confirmed by the 
Sessions Judge., 
4. The learned trial Faded? found 


that the plaintiff made out the prima 


‘facie case as he was in actual posses- 


sion of this land; that the balance of 
convenience was also in his favour -and 
an irreparable injury would be caused 
to him -in case the application is not 
allowed.’ He, therefore, passed an order 
allowing ‘the application for somiborary 
injunction. 


.5.. Feeling aggrieved by this aider 
the defendant No. 1 filed Miscellaneous 
Civil Appeal No, 50 of 1976, The Assis- 
tant Judge, Nagpur, dismissed the said 
appeal :and confirmed the order of the 
trial Court. It is against the two -con- 
current findings of the lower Courts 
that the present revision application 
has been filed by. the. original defendant 
No.. den 


6 Shri Moharir, thé earned: coun= 
sel for the applicant raised a basic and 
preliminary objection that: the applica- 
tion made by the respondent-plaintiff 
was in fact not covered by’ the provi- 
sions of Order 39,'' Rule 2, C.P:C: as 
there was no legal injury that was 
caused to the respondent if the order 

of the, S.D.M. passed under Sec, 145, 
-i P.-C. and confirmed .by the Sessions 
Judge was to be. executed. 


4, It is-not? disputed: that- the non- 
applicant-plaintiff was -in:-actual posses- 
Sion’ of this -property when : the pro- 
ceedings under ~ -Section T45, .Cr. PC. 
were initiated by -this applicant.: and 
that“hé was alsó ‘in possession when the 


poet 


1979: 


present . suit. for partition -and separate 
Possession was filed by the respondent. 
8 The learned Sub-Divisional Mag- 


istrate found’ that it was this applicant 


(defendant No. 1) who was in possessicn 
of this land in question and was dis- 
possessed by the respondent (plaintiff): 
The proviso to sub-clause (4) of Sees- 
tion 145, Cr: P. C. reads thus:— f 
“Provided that if it appears to the 
Magistrate that any party has been 
forcibly and wrongfully dispossessed 
within two months next before the date 
on which the report of a police officer 
or other information was received ty 
the Magistrate, or after that date amd 
before the date of his order under: sub- 
section (I), he may treat the party so 
dispossessed as if that party had been 
in possession on the date of his order 
under sub-section (1).’”” 
It was observed’ in R. H. Bhutani v: 
Mani J. Desai (AIR 1968 SC 1444):— 
“Sub-section (6) of Section 145 in 
such a case permits the Magistrate to 
direct restoration of possession with tke 
legal effect that is valid until evicticn 
in due course of law. In AIR 1926 Bom 
91 the High Court of Bombay held thet 
it would be. unfair to allow the other 
party the advantages of his  forcib.e 
and wrongful possession and the fact 
that time has elapsed. since such dis- 
possession and that the dispossessor has 


since then been in possession or ‘has 
filed a suit for a declaration of title 
and for injunction restraining the dis- 


turbance of his possession is no ground 
for the Magistrate to refuse to pass an 
order for restoration of posSession once 
he is satisfied that the dispossesssd 
party was in actual or deemed posse 
sion under the second proviso.” 


Thus, in the instant case the learned 
Magistrate directed the non-applican-- 
plaintiff to restore possession to tke 


applicant-defendant No. 1 holding that 
the latter who was in possession of this 
property within two months next before 
the date of the application was wrong- 
fully dispossessed by the applican=- 
plaintiff. What the applicant-defendant 
Wo. 1 is trying to-do is to execute a 
lawful order that is passed in his far- 
our, In view of this matter, it cannot 
ibe said that any legal injury is beivg 
caused to the respondent-plaintiff witt- 
in the meaning of Order 39, Rule 2, 
C.P.C; l 
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9. In Kripa Natha Chakravarty v. 
Rup Chand Lunawat (AIR 1955 Assam 
156) the facts were. almost similar, ex- 
cept that the earlier proceedings in that 
case were under Section 147, Cr. P. C. 
An: application under Order: 39, Rule 2, 
C.P.C. was filed restraining the other 
party from executing the order passed 
under Section 147, Cr. P. C. and under 
those circumstances their Lordships ob- 
served -as under:— 

“All wrongs covered by the’ expres- 
sion ‘tort? would be within the scope of 
the expression but there has to be an 
injury and. that injury would neces- 
sarily be a result of the wrong. It is 
not possible to say that a party who 
has secured an order in his . favour 
under S. 147 Cr. P. C. to use a parti- 
cular path or to have the right of way 
over it, commits any wrong or is caus- 
ing any injury to any one by exercis- 
ing the right which the order under 
S. 147, Cr. P. C. recognises. The order 
is the result of a summary proceeding 
and he can be deprived of that right 
only by the decisiorr of a Civil Court 
against him on: the question of title. 
Order: 39: Rule 2 therefore would not 
be applicable to a case where such an, 
order exists. The order of the learned 


Subordinate Judge in these circum- 
stances is not sustainable.” 
Shri Fulzele, the learned counsel for 


the respondent-plaintiff, referring to 
Sayyed Munira Begum v. Mathew Ab- 
rahim (1977 Mah LJ Notes 25) submit- 
ted that the orders passed by the Exe- 
cutive Magistrate under Section 145, 
Cr, P. C. are subject to the orders 
passed by the Civil Court. In fact, there 
can be no: quarrel with this proposition. . 
The order passed by the Sub-Divisional 
Magistrate and confirmed by the Ses- 
sions Judge under Section 145, Cr. P. C. 
in this case would be subject to the 
ultimate decision. of the suit. 

10. I thus find that the learned trial 
Judge and the learned Assistant Judge 
were both clearly in error in allowing 
the application of the respondent-plain~ 
tiff under Order 39, Rule 2, C.P.C, on 
the assumption that a legal injury was 
calculated’ to be caused to the respon- 
dent by enforcement of the order pass- 
ed: in the proceeding under Section 145, 
Cr. P. C. The order, therefore,. being 
unsustainable has to be set aside and 
the appeal has to be allowed. 
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Il. The appeal is allowed. The im- 
pugned order passed by the Assistant 
Judge confirming the. order of the IH 
Joint Civil Judge, Junior Division, 
Nagpur, granting the application of the 
respondent for temporary injunction is 
set aside. The respondent to pay the 
costs of the applicant, 

Petition allowed, 
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DESHPANDE AND PENDSE, JJ. 


Laxmanrao Madhavrao, Petitioner v. 


State of Maharashtra and others, Oppo- 


nents, 

Special Civil Appin. No. 4700 of 1976, 
D/- 22-6-1978.* 

Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961), Ss. 6, 
2 (114) — Members of a ‘family unit? — 
Unborn but conceived child still in the 
womb cannot be considered a member 
of ‘family unit? — Child taking birth 
after the appointed day, cannot be held 
to be a member of the family unit for 
the purposes of enlarging ceiling area 
— Physically existing members: as on 


the appointed day can alone be taken 
into account to determine strength of 
family unit. 1975 Mah LJ 603 and 


1976 Mah LJ 666 and AIR 1977 Bom 
83 Held no longer good law in view of 
Maha, Amendment Act 21 of 1975. 
(Paras 12, 15, 18) 
Cases Referred: Chronological Paras 
AIR 1977 Bom 83: 1976 Mah LJ 825 


17 

1976 Mah LJ 666 17 
1975 Mah LJ 603 Vv 
A. V. Sawant, for Petitioner; C. J. 


Sawant, Addl. Govt, Pleader with A. M. 
Salik, Asstt. Govt, Pleader (for Nos. 1 
and 2), for Opponents. 

DESHPANDE, J.:— This case, refer- 
red to the Division Bench,- raises an 
important question as to the interpre- 
tation of Section 6 of the Maharashtra 
Agricultural Lands (Ceiling on Hold- 
ings) Aet, 1961, as amended up to date, 
hereinafter referred to as ‘the Act’. The 
family unit of which the petitioner is a 
. member, is declared to be a surplus 
holder to the extent of 11 acres 3 gun- 


*(To set aside Order passed by M.R.T., 
Aurangabad, D/- 6-9-1976.) 
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thas. It consisted of five members: in-.- 
cluding the petitioner on the appointed . 
date, ie, 2nd October, 1975, Twin. 
daughters were born to him thereafter . 
on 20th June 1976, The daughters can.. 
be said to have been conceived in’ the. 
womb, on the appointed day, in view 
of their birth within nine months there- 
from, The unit is so declared surplus 
holder without counting the daughters. 
as its members in which -case, the unit 
is entitled to retain an enlarged ceiling 
area under Sec. 6 of the Act. 


2. Mr. A. V., Savant, the learned 
Advocate for the petitioner, submits 
that, enlarging of ceiling area, under 


Section 6 of the Act is aimed at, pro- 
viding means of sustenance for larger 
families of more than five. A child in 
the womb, so pregnant on the appoint- 
ed day with veritable possibility of an 
addition to the strength of dependanis, 
so contends Mr. Savant, cannot be ex- 
cluded from the membership of the unit 
contemplated under this section. With 
the inclusion of daughters, the family 
unit would becomie seven member 
strong and would not be liable to ba 
declared as surplus. It would be en- 
titled to a larger ceiling area of 18 
more. Mr. C. J. Sawant, the 
learned Additional Government Pleader 
for the State, on the other hand, cons 
tends that only living and existing per- 
sons on the appointed day can be said 
to be members of the unit under this 
provision, and not the conceived un- 
born children. The family unit-of the 
petitioner, says Mr, C. J. Sawant, can- 
not claim larger ceiling area, The ques- 
tion is: Can the unborn but conceived 
child still in the womb, be considered 
to be member of the unit under Sec- 
tion 6 of the Act? 

Section 6 reads as follows:— 


“6. Where a family unit consists of 
members which exceed five in number, 
the family unit shall be entitled to 
hold land exceeding the ceiling area 
to the extent of one-fifth of the ceiling 
area for each member in excess of five, 
so however that the total holding shall 
not exceed twice the ceiling area, and 
in such case, in relation to the holding 
of such family unit, such area shall be 
deemed to be the ceiling area.” 


3. Now, family can ordinarily be 
said to consist of members . who are 
‘physically in existence. The _ same is 


A. I. R. ie 
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trué- of the ‘family unit which is. just 
a ‘scion of the family under the scheme. 
of the Act. It cannot be said to` con- 
sist of any one not in existence: A 
child in the womb can never be con- 
sidered to be in existence. It is impos- 
sible to think- of the actual physical 
existence of- any unborn child even if 
conceived in the womb. The legislature 


Laxmanrao: v. ‘Sta: 


does at time create légal fictions as to - 


existence of things or facts which do 
not physically and actually exist. 
Every one including the Court then has 
to take notice of it and recognise it for 
all practical purposes. The language 
of Section 6 does not admit of any such 
legal fiction. But, contends Mr, Sawant, 
such legislative intent is implicit in the 
object with which enlargement of the 
ceiling area is conceived thereunder. 


4. Section 3 of the Act prevents (1) 
any person or (2) a family unit, from 
holding any land in excess of the ceil- 
ing area. The first schedule of the Act 
prescribes the ceiling area for each 
district depending on as to which class 
the land belongs. Section 5 specifies 
the mode of determining the ceiling 
area of any holder, in the event of hiz 
or its holding more than one class of 
land. Section 6, however, contemplates: 
enlarging of the said ceiling area in the 
event of (1) the family unit being thé 
holder and (2) the strength of its mem- 
bers exceeding five. The extent of the 
enlarged ceiling area is made to de 
pend on the strength of larger mem- 
bership beyond five, It is however not 
to exceed in any event twice the sche- 
duled ceiling area. 


5. The reason for this contemplate= 
enlargement is not far to seek. The 
ceiling area for each district itself came 
to be fixed by reference, amongs: 
others, to the .needs of an average 
family of an agriculturist, in additior 
to (1) the quality of the land and (% 
the available sources for its irrigation 
Average size of such family depending 
on its income is assumed to consist c= 
five members. This is what the state- 
ment of the object of the Bill of the 
original Act of 1961 and the report of 
the Planning Commission Panel, on 
Land Reforms, seem to have indicated 
In the very nature of things, the con- 
ception of such ‘needs’ of any such 
family of five, cannot but be relative 
and flexible depending, amongst other 
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factors, on the. habits, -mode of living . 
and the standard of life of the strata 
of the society to which it. belongs.- 
Growing demands, for land.from the 
landless peasantry, on the available 
lands also is bound to place limitations 
on such relative concept of. its needs. 
This accounts partly for the reduction 
of ceiling area from what it was under 
the original Act of 1961, what now is 
under the amended Act of 1975. 


6. The legislature however did fix 
the scheduled ceiling, taking into ac- 
count, such needs of five member 
family depending entirely on its income 
for its sustenance. The underlying legis- 
lative intent under Section 6 in en- 
larging the scheduled ceiling area, ap- 
pears to be, to provice larger area for 
the sustenance of a family of more than 
five. It is thus to enable it to retain 
proportionately larger area for their 
sustenance before the land is declared 
surplus, and acquired under the Act. 
The maximum limit of such enlarged 
ceiling at twice the scheduled ceiling 
area also appears to have been so fix- 
ed, on the further statutory assump- 
tion, that size of the family unit, under 
no circumstances would exceed so much 
as to need more than twice the sche- 
duled ceiling area. -In other words, 
strength of the family unit members 
under the scheme of Section 6 has no 
relevance excepting to indicate its 
needs for larger area than is -fixed in 
the ‘schedule by reference to the need 
of an average family of five. To this 
limited extent Mr. Savant’s contention 
is correct. © 


7. Secondly, the needs of the family 
according to its strength as on the ap- 
pointed day alone is relevant under 
the scheme of the Act including Sec- 
tion 6 thereof. Its such strength, and 
its needs on the date of enquiry, or, on 
any other date, earlier or later than. 
the appointed day, has no relevance 
whatsoever, Fluctuation in the strength 
by increase or decrease therein by 


birth, death, marriages, partition, etc., 
is but a usual phenomena in any 
family. The legislative scheme under 


the Act however proceeds on the hypo- 
thesis of its being implemented notion- 
ally on the appointed day itself, mak- 
ing it impossible to readjust claims 
arising out of subsequent increase’ or 
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decrease in the family strength, The 
post appointed day acquisitions of the 
land by any holder, by inheritance or 
otherwise, are liable to be . accounted 
for, in the event of the same making 
him surplus land holder under Sec. 3 
read with Sections 12 and 18 of the 
Act. The Act, however, does not enable 
the holders to claim return of their 
lands, so declared surplus and acquired, 
on subsequent reduction in their hold- 
ing or increase in the strength of their 
family on account of subsequent births 
and consequentially in its needs. 


8. Thirdly, the benefit of Section 6 
is intended not for the family but for 
the family unit, as defined under Sec- 
‘tion 2 (11A) read with Explanation to 
Section 4 (1). It reads as follows: 

“A ‘family unit’ means,— 

(a) a person and his spouses (or more 
than one spouse) and their minor sans 
and minor unmarried daughters if ary; 
or ‘ 


(b) where any spouse is dead, the 
surviving spouse or spouses, and the 
minor sons and minor unmarried 


daughters; or 


(c) where the spouses are dead, the 
minor sons and minor unmarried 
daughters of such deceased spouses.” 


9, The ‘family’ under Section 2 (11) 
includes Hindu joint family and other 
group or unit, members of which are 
joint in the estate or possession or re- 
sidence by custom or usage. In ordi- 
nary course, this definition includes 
any one’s parents, married sons, un- 
married major daughters and several 
others, It consists of earning members 
as also minors, aged or invalid depen- 
‘dants, The family as such does not own 
any property excepting possibly in the 
case of Hindu joint family. Blood rela- 
tionship mainly brings them together. 
This and the customary notions enable 
all of them to reside together and 
enjoy the property and earnings, of all 
or any one of them jointly, though 
such bonds are now placed under sever- 
ance strain in the wake of rapidity 
changing economic structure, 


10. The ‘family unit’ though scion 
of the family of every kind, is still en 
‘artificial concept. It is expressly limit- 
ed to a few, ie, spouses and their 
minor children impliedly indicating 
legislative intent to exclude every one 
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else coming within the sweep of wide 
concept of the ‘family’. Section 2 (20) 
of the original Act, defining the words 
'member of the family’ including every 
conceivable dependant, is now deleted. 
This amendment also reveals the same 
legislative intent. This must necessarily 
exclude even the legal fiction of Hindu 
Law, of limited application, assuming 
the son to have become the member of 
the joint family from the date of con- 
ception, before his actual birth, and 
acquired interest in the joint family 
property for the purposes of challeng- 
ing the alienations and partitions effect- 
ed thereafter. All this militates against 
the ‘family unit’ admitting by implica- 
tion, any child in the womb before its 


actual birth, being treated as_ its 
member, 
1i. The contention of Mr, Savant, 


that- unborn child also is as good as 
minor, is devoid of any merit. The per- 
s0n remains a minor, till he reaches 
the age of 18, But age begins to run 
from the date of birth and not that of 
conception, 


12. Thus, physically existing mem- 
bers as on the appointed day can alone 
be taken into account to determine the 
strength of the family unit, Legislature 
could be assumed to have the need of 
such existing and living dependants 
alone in mind while providing for 
larger ceiling area under Section 6 of 
the Act. It is difficult to conceive of 
any needs of a child in a womb, or the 
legislature having intended to enlarge 
ceiling area for its non-existing needs, 


The integral connection between the 
needs, and the strength of the family 
must necessarily result in excluding 


the child in the womb from the mem- 
bership of the family unit. Subsequent 
birth of a child, already conceived in 
the womb on or before the appointed 
day, must therefore be ruled out of 
consideration for implementing the 
scheme under Section 6. The after-born 
daughters therefore cannot be consi- 
dered to be the members of the family 
unit on the appointed day. The family 
unit thus is not entitled to any enlarg- 
ed ceiling area on this account, 

13. Mr. Savant is right in contend- 
ing that, the law does take notice of 
the existence of unborn child in the 
womb for certain purposes. Thus caus- 
ing injuries to the child in the womb 
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is made an offence under Sections 312 
and 315.of the Indian Penal Code 
Transfer. of. Property Act permits trans- 
fer of land to the child in the womk 
subject to certain restrictions. Indian 
Succession Act also permits ` bequeath- 
ing of the property in favour of an 
unborn child. It may, therefore, be 
taken as settled law that existence oi 
a child in the womb is taken into ac- 
count for certain purposes. This can- 
not be said true of the law, 
this Act, which does not expressly ex- 
tend such recognition. This cannot als¢ 
justify assumption of any legal fictior- 
of the conceived child being in actual 
existence. Such a fiction appears te 
have been assumed. in existence, ir 
terms of, what is known as Lore 
Campbell’s English - Act entitling =€ 
child in the womb to compensation for 
loss of the life of his father in a motor 
accident before his ` birth but after 


his conception. (See Jurisprudence by. 


Salmond, 12th Edition, page 64), Reli- 
ance on these instances by Mr. Savant 
is not of any use, 


14. Mr. Savant also drew our atten- 
tion to the legal fiction of the uncodi- 
fied Hindu Law adverted to by us. ear- 
lier, and Section 3 (3). (i) of the . ‘Act. 
This. section, no doubt, contemplates a 
notional partition between persons en- 
titled to a share at any such partitior 
where land belongs to a family. This 
is aimed at ensuring that every major 
member of the family retains indepen- 
dent ceiling area, if otherwise he could 
claim some share therein. and have 
enforced the same by partition. Shares 
in land of such minor family members 
are liable to be clubbed with the lanċ 
of his parents etc. under Section 4 (13 
of the Act. This is obviously ‘done te 
discourage fake partitions resorted te 
by some holders to avoid the impac- 
of Tenancy and unamended Ceiling 
Act. The clubbing of the land of minors 
under the family unit also’ enables eli- 
mination of the ‘concentration of lands 
in the hands of those who cannot ‘actu- 
ally cultivate it personally in the trus 
sense of the term. Mr. Sawant con- 
tends that, a son in the womb is alse 
entitled to have the benefit. of . such 
notional partition in view. of the Hinda 
Law still governing the partition of 
joint family properties -though his sharé 
in the land is liable ‘to be clubbed witk 
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the land of his parents. He further con- 
tends that if such land: when found to` 
be held by ic is liable to be clubbed 
with his family. lands as. member of 
the family unit, he should also be en- 
titled to be treated as. member for the 
benefit of Section 6. The contention 
is undoubtedly attractive. It is however 


` based on assumption already ‘shown 
earlier to be fallacious, 
15. In the first place, the word 


‘family’ in Sections 3 (3) (a) and 3 (3) 
(i) must include families of all’ citizens 
whether Hindus or non-Hindus, though 
incidentally’ it also includes Hindu 
joint family. However the fact whether 
land belongs to Hindu joint family or 
to some other -kind of family of Hindus 
or non-Hindus is not at all relevant to 
the scheme of the Act. Secondly, the 
words “family of which the person is a 
member” refers to the member who 
is in existence and not to any would- 
be born child, Thirdly, definition of 
“family unit” does not admit of any 


_“child in the womb” being its member: 


Fourthly, this. legal (fiction itself is 
limited to the son’s right in the joint 
family property. It is .not shown to 
have any application excepting to his 
right to challenge alienations and parti- 
tions effected after his’ conception, It 
has no application to the rights of 
daughters or of other heirs of the joint 
family property nor to any Hindu’s 
rights in any other property, It can 
never have any application to non- 
Hindus. Section 6 applies to lands of 
every holder irrespective of his reli- 
gion or personal law. The concept of 
membership of the family unit under 
Section 6 cannot differ from holder to 
holder depending on his being a Hindu 
or not. At any rate, there is nothing 
in the Act to so indicate nor there is 
any rational basis for the same. It is 
not possible to so interpret this sec- 
tion without exposing it to the attack 
of being violative of the equal protec~ 
tion of law guaranteed to the citizen 
under Article 14 of the Constitution. 


16. . Seconcly, membership.. of such 
family unit under the Scheme of this 
provision is not made dependent on 
such members owning any land or hav- 
ing any interest. therein. Section 6. takes 
notice of the. obligation . of the head of 
the family, unit. to-.maintain its- minor 
sons. and minor unmarried . daughters, 
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. Enlargement of ceiling area is intended 
to meet the needs in extremely limited 
situations. Though, artificial concept of 
‘family unit’? under Section 4 is mainly 
designed to enable clubbing of the 
lands of the husband, wife and their 
minor children together for acquisiticn 
of the surplus, holding of any land or 
interest therein is not deliberately 
made an ingredient of its  definiticn 
nor extension of the benefit under Sec- 
tion 6 is made in any manner depen- 
dent on this, 


17. Turning now to the cases cited, 
reliance is placed by Mr. Savant on the 
judgments of Dighe J. in the case of 
Sharadkumar 
v. State of Maharashtra and Kundlik 
` Tukaram Fatangale v. State of Maha- 
rasktra, reported in 1976 Mah LJ 666 
and 1976 Mah LJ 825: (AIR 1977 Bom 
°83). The learned Judge relied on the 
legal fiction of Hindu Law, discussed by 
` ús earlier and treated a child in the 
womb on the appointed day as the 
member of the ‘family unit’ and allow- 
ed it to have larger ceiling area on that 
basis under ‘the amended Act. He relied 
on the earlier judgment of the Divi- 
sion Bench of this Court in Raghunath 
Ramchandra Kabra v. State of Maha- 
rasktra, 1975 Mah LJ 603 in support 
of this view. Now, Raghunath’s ‘was a 
ease in which the land was a joint 
family property and joint family was 
the holder, which was permissible 
under Sections 4 and 6 of the unamend- 
‘ed Act. This appears to have furnish- 
ed some ‘basis for attracting the legal 
fiction of the Hindu Law. This is how 
the claim of the holder for extendirg 
the ceiling area was upheld by the 
learned Judges. We have already indi- 
cated our reasons for our contrary view 


as to the applicaticn of this legal fic- 
tion to the Scheme under even. un- 
amended Section 6 of the Act. With 


great respect to the learned Judges, we 
beg to difer. However, the learned 
Judges had no occesion to consider the 
effect of the recently introduced amend- 
ments in the Act. The ratio of this case 
is no more a good law after these am- 
endments, The family now ceases to be 
the holder. The benefit of the larger 
ceiling area'is limited ‘only - -to a family 
unit, the membership of which under 
its definition is confined to the spouses 
and their minor children in the family 
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excluding everyone else. As indicated 
earlier, unborn child cannot even be. 
considered to be a minor, as age . does 
not begin to run before the actual 
birth. o; 

18. Our answer to the question -is 
that child, whether a son or daughter, 
taking birth after the appointed day, 
cannot be held to be a member of the 
family unit for the purposes of en- 
larging the ceiling area considered 
con- 
ceived in the womb on or before the 
appointed day. Rule in this case is liable 
to be discharged. 

19. Rule is accordingly discharged. 
There will be no order as to costs. 
_ 20. Civil Application 1647 of 
does not survive. ‘ 
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Order accordingly, 
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‘The Maharashtra State Electricity 
Board, Bombay, Appellant v.. Bhau- 
saheb Daulatrao Bhonsale, Respondent. 


‘A. F. A. D. No. 1027 of 1972, D/- 
23-2-1979.* 
Electricity Act e of 1910), . s. 24 — 


Power to disconnect electric supply — 
Charge for energy due — Meaning of — 
Supply cannot be disconnected for non- 
payment of additional security deposit 
wrongfully claimed. 


Under the agreement with cna 
city Board the licensee had paid 
security deposit of Rs. 150, The e 
was not in arrears of any bill and the 
security deposit was intact. Even so the 
Electricity Board demanded an addi- 
tional, security ‘deposit of Rs. 100/- on 
the ground that the licensee was irre- 
gular in clearing of his bills, The Board 
disconnected the supply on the failure 
of licensee to pay the additional secu- 
rity deposit. l 

Held under the agreement the Board 
was not entitled to demand additional 
security deposit and was also not en- 
titled to disconnect supply under Sec- 
tion 24 of the Act for non-payment of 
such wrongfully claimed additional 


*(Againsš decision of C. U. Bora, Dist. 
J., Kolhapur in Civil Appen No. 475 
; of 1969). 
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‘security deposit. By no stretch of 
‘imagination could it be said ` that addi- 
tional: security deposit wrongfully 
‘claimed was due from the licensee, It 
could not be contended that Section 24 
.enables: the Board to recover from the 
licensee any sum other than a charge 


‘for energy due from him and to dis- 
connect the electric _ supply on: failure 
to pay such sum. (Para 5) 


C. R. Dalvi i/b. M/s. Little and Co., 
for Appellant; V. B. Rajure for Bhim- 
rao N, Naik, for Respondent. 


JUDGMENT:— This appeal has besn 


preferred by the original defendant 
Maharashtra State Electricity Board 
challenging the decree passed by the 


two courts below directing the defan- 
dant to restore the electricity supply 
to the plaintiff and to pay an amount 
of Rs. 500/- towards damages. 


2. The facts are not much in dis- 
pute. The plaintiff is a consumer of 
electric energy for irrigating his field 
by pumping the well water with the 
aid -of electric motor in his land 
bearing Survey No, 31 of village 
Vadanage in Karvir taluka of 
Kolhapur District. The plaintiff and 
defendant had entered into an agree- 
ment (Exh. 62) on February 10, 1965 
by which defendant agreed to supply 
electric energy. The agreement was to 
remain in force till December 31, 1967, 
- and was to continue from year to y2ar 
in future if not terminated. It is not 
‘in dispute that the plaintiff paid to the 
defendant the service charges initially 
as per the bill of the defendant 
(Exh. 40), The plaintiff also deposi-ed 
an amount of Rs, 150/- as security de- 
posit under receipt (Exh. 42) and the 
. plaintiff was entitled to interest on the 
deposit. It appears that the - plaintiff 
was irregular in making payments of 
electricity consumed by him and there- 
upon defendant Board served a notice 
(Exh. 37) on the plaintiff calling upon 
him to deposit an additional amount of 
Rs. 100/- as security for supply of 
electric power. The defendant replied 
the notice on -September 30, 1967 by 
Exh. 94 and pointed out that he had 
already deposited the security amount 
as required by an agreement and. it is 
not open for the Board to demand any 
additional amount and to threaten the 
defendant that on failure to_ depcsit 
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such an amount the electric supply will 
be cut. ` In spite of this reply on Octo- 
ber 6, 1967 the Board cut: the, supply 
to the plaintiff and that has given rise 
to the — filing of the- present suit on 
December 4, 1967 in the court of the 
Third Joint Civil Judge, Junior Divi- 
sion, Kolhapur. The grievance of the 
plaintiff is that the defendant Board had 
no authority or a right to demand addi- 
tional security either under the agree- 
ment or under the provisions of the 
Electricity Act. 


3. The suit was resisted by the de- 
fendant Board contending that the de- 
fendant was entitled both under the 
agreement and under the provisions of 
statute to demand additional amount of 
deposit from the plaintiff as the plain- 
tiff was irregular in clearing of his 
bills. On the strength of these plead- 
ings, trial Judge framed requisite issues 
and after recording the evidence came 
to the conclusion that. the defendant- 
Board had no authority both under the 
agreement and under the provisions of 
the Indian Electricity Act to claim addi- 
tional amount of security. On the 
Strength of this finding, the trial Judge 
decreed the claim of the plaintiff for 
mandatory injunction directing the de- 
fendant-Board to restore the electric 
supply forthwith. The trial Judge de- 
termined the amount of damages at 
Rs. 500/- and directed the defendant to 
pay the said amount to the plaintiff. 
The defendant carried an appeal before 
the District Court, Kolhapur but the 
learned District Judge by his judgment, 
dated September 3, 1971 dismissed the 
appeal concurring ‘with each and every 
finding recorded by the trial court. The 
present second appeal is preferred to 
challenge .that decree, 


4. Mr. Dalvi, the learned counsel 
appearing on behalf of the appellant, 
in support of this appeal contended that 
the view taken by the two courts be- 


‘low that the defendant-Board had no 


authority to demand additional amount 
of security is erroneous. Mr. Dalvi 
submits that _under an agreement 
(Exh. 62) it was open: for the Board to 
call upon- the plaintiff to deposit addi- 
tional amount of security in view of 
the fact that the plaintiff was irregular 
in making ` payments - of. his bills.: It is 
not -possible to accept the submission. 
The agreement itself provided.for secu- 
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rity deposit of Rs, 150/--and it is not 
in dispute that the plaintiff had depo- 
sited that amount. under the receipt 
(Exh. 42) with the defendant. It is 
equally not in dispute that the plaintiff 
was entitled to earn interest on, the 
said security deposit and the admission 
of the Assistant Engineer of the defen- 
dant-Board that the plaintiff was not 
in arrears of any bill and the deposit 
of Rs. 150/- kept with the Board was 
intact is sufficient to reject the sub- 
mission of the learned counsel. -As the 
amount of security deposit made earlier 
was intact and was not used for the 
purpose of payment of bills found. in 
arrears, it is difficult to imagine how 
the agreement enables the Board to 
demand additional amount of security 
deposit from its consumer. In my 
judgment, both the courts below were 
right in holding that the agreement 
does not assist the defendant in claim~ 
ing additional amount, 


5. Mr. Dalvi then contended that in 
view of the provisions of Section 24- of 
the Indian Electricity’ Act, 1910, the 
_ Board is entitled to recover from . the 
licensee any sum other than’ a charge 
for energy due from him and on failure 
of the licensee is entitled to disconnect 
the electric supply. It is not possible 
to accept this submission also. The 
provisions of Section 24 of the Indian 
Electricity Act do enable the Electricity 
Board to disconnect *he supply in cases 
whére any consumer neglects to pay 
any charge for energy or any sum 
other than a charge for energy due 
from him to a licensee in respect of 
supply of energy to him, The crucial 
word of this section is ‘due’ from him 


to a licensee: Now it is not the’ case 
of the Board that the plaintiff has 
neglected to pay any charge for -the 


energy and on that count the electricity 
supply was disconnected. Mr. Dalvi 
relies upon the provisions of this’ sec- 
tion to contend that even any sum 


other than a -charge for energy is due’ 


then it is open for the Board to ~- dis- 
connect. supply. The learned counsel 
while making the submission clearly 
overlooks the word ‘due’. In my judg~ 
ment, ‘by no” stretch of. imagination, it 
can be said that additional amount -.of 
security . deposit . wrongly ‘--claimed .' by 
the Board was due- from: the - licensee. 


If the amount claimed by: the Board 
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was not due then obviously Mr, Dalvi’s 
client cannot resort to the provisions 
of Section 24 of the Indian Electricity 
Act and- disconnected the energy sup- 
plied to the plaintiff, The submission 
of the learned counsel in these cir- 
cumstances must be repelled, 
6. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed, 
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Ku. Mangala. Parashram Kelkar and 
another, Accused-Petitioners v, State of 
Maharashtra, Opponent. 

Criminal Revn. Appin, 
1978, D/- 8-2-1979, 


Protection of Civil Rights Act (22 of 
1955), S. 12 — Scheduled. caste — Bud- 
dhist cannot be treated as member of 
scheduled caste. ` 


No, 496 of 


It is only those persons, who profess 
the Hindu or the Sikh religion and who 
belong to the castes, races, or tribes 
therefrom or groups within castes, 
races, or tribes therefrom and so noti- 
fied by. the President by virtue of his 
powers under Article 341. shall be 
deemed to be members of a scheduled 
caste or castes..A Buddhist or one pro- 
fessing Buddhism does not belong to a 
scheduled caste within the meaning of 
the said Act. Any presumption in rela- 
tion to a member of a scheduled caste 
under . Section 12 of the Act cannot 
arise in this case, . ` 

(Para TJ 

Vv. vV, Kamat, for Petitioners; M. OD. 
Gangakhedkar, Public Prosecutor for 
the State. 


ORDER:— The- short but cardi= 
nal -question around which the fate of 
the instant prosecution under Section 7 
of the Protection of“ Civil Rights: Act, 
1955 - (hereafter briefly, the Act) ulti- . 
mately revolves -is whether a Buddhist 
is a. member: of a Scheduled Caste for 
the purposes of the said Act? 

“2. The‘ ‘prosecution case, abbreviated 
to essentials, is as follows:— im 
“On 4th ‘March 1977 at; about 7 p.m, 
there was at village Bhalavali_ in Ratna- 
giri District, a palanquin ` procession. 
After its. completion, several villagers, 
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including the complainant herein and 
others, gathered in front of the house 
of one Parasharam Kelkar, the father 
of accused Nos. 1 and 2, to witness the 
play before the said palanquin. Soon 
thereafter, Mangala and Nandakumar 
(accused Nos, 1 and 2) came out of the 
house and insulted the complainant and 
others of his community telling them 
that they had become Buddhists, had 
stopped - playing bands, had instead 
started dancing before and watching 
the palanquin and they should, there- 
fore, leave. On 10th March 1977, the 
complainant with others made an zp- 
plication to the local police stating 
that the aforesaid incident had result- 
ed in injustice to the Buddhist commu- 
nity, On 3rd April 1977, the complain- 
ant by another application reiterated 
that the above incident had caused in- 
justice to him and other members of 
the Buddhist community, 


3. The accused were thereupon pro- 
secuted under Section 7 of. the Act. 
Rejecting the defence of denial and 
holding the , prosecution charge prov2d, 
the trial Magistrate convicted the ac- 
cused under. the said Section 7 and- 
sentenced them to R.I. for three months 
each and a fine of Rs, 100 each, in de- 
fault further R.I. for two weeks each. 


4. This order of their conviction and 
sentence was challenged by the 
accused in Criminal Appeal No. 104 of. 
1977 to the Sessions Court, Ratnag=ri. 
The learned Sessions Judge came to 
the conclusion that to the facts of the 
present case the provisions of Section 
7 (1) (e) of the said Act would not 
apply and the contention of the ac- 
cused in that behalf was well-founded. 
Their equally important second con- 


tention viz., that the complainant and 
others, to whom the accused were al- 
leged to have spoken the insulting 


words on the ground of untouchability, 
were not members of aScheduled Caste 
but persons professing Buddhism- and, 
therefore, no offence was committed 
even under Section. 7 (1) (d) of ithe 
said Act was, however, not finally ac- 
cepted but setting aside the Magistrate’s 
order of .conviction and sentence, the 
case was remanded for fresh hearing 
with opportunity to the accused to lead 
evidence and establish that the cam- 
plainant was not a member of a Sche- 
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duled Caste. Hence this revision ap- 
plication in support whereof I have 
heard Mr.. Vilas V. Kamat, the learned 
Advocate for the  petitioners-accused. 
The State is represented by Mr..M. D. 
Gangakhedkar, the learned Public Pro- 
secutor. = 

- 5. I find it extremely difficult to 
uphold and sustain the impugned order’ 
based on a misconception of the legal 


position. ‘The legal as also the consti- 
tutional position “involved is indeed 
clear. Moreover, Section 12 of the Act 


has no relevance hereto — consequent- 
ly, question of raising presumption en- 
acted therein does not survive, 


6. In this context, it would be use- 
ful to turn attention at the outset to 
Section 12 of the Act: 


Section’ 12: “Where any act constitut- 
ing an offence under this Act is commit- 
ted in relation to a member of a Sche- 
duled Caste, the Court shall presume, 
unless the contrary is proved, that 
such act was committed on the ground 
of “untouchablity.” 


Obvious position thus is that- the afore- 
said presumption applies vis-a-vis only 
a member of a Scheduled Caste, . The 
term “Scheduled Castes” is defined in 
clause (db) of Section 2 of the said Act 
as having: 

“the meaning assigned to it in clause 
(24) of Article 366 of the Constitution.” 
Turning next to the said clause (24) of 
Article 366 of the Constitution, (which, 
incidentally, is also a definition article) 
one finds the same defining Scheduled 
Castes as meaning: 


“Such castes,- races, or tribes or 
parts of or groups within such castes, 
races, or tribes as are deemed under 
Art. 341 to be Scheduled Castes for the 
purposes of this Constitution.” 


Turning next to Article 341 of the 
Constitution, one finds that it em- 
powers the President to specify, with 


respect te any State or Hmon Terri- 
tory,: . 

“the .castes, races or tribes or parts 
of or groups within castes, races or 
tribes which shall for the purposes of 
this Constitution be deemed to be Sche- 
duled Castes in relation to that State 
z Union Territory, as the case may, 

y 
By virtue of the power aforesaid, 
President issued, The 


the 
` Constitution 
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(Scheduled Castes) Order, 1950. The 
‘said Order was amended from time to 


time, the latest in that behalf till now 
being by Act No. 108 of 1976. Paragraph 
3 of this Order, relevant to this case, 


-~ is as under:— 


“Notwithstanding anything contained 


im paragraph 2, no person who pro- 
‘ffesscs a religion different from the 
Hindu or the Sikh religion shall ‘be 


deemed to be a member of a Scheduled 
Caste.” ‘. 

7. The position thus emerging from 
the relevant provisions of the said Act 
and the Constitution as also the rele- 
vant provisions of the Constitution 
(Scheduled Castes) Order, is to the 
effect that it is only those persons, 
who profess the Hindu or the Sikh 
religion and who belong to the castes, 
races, or tribes therefrom or groups 
within castes, races or tribes therefrom 
and so notified by the President by 
virtue of his powers under Article 341, 
who shall be deemed to be members of 
a Scheduled Caste or Castes. A refe- 
ference to the schedule attached to 
the aforesaid Constitution (Scheduled 
Castes) Order further shows that in no 


part of the country has the President 
under his aforesaid Order notified 
Buddhism as a caste or race covered 


by the aforesaid Order. The resultant 
position thus is that a Buddhist or one 
professing Buddhism does not belong 
to a Scheduled Caste within the mean- 
ing of the said Act. Consequently, the 
provisions of the Protection of Civil 
Rights Act, 1955, would not apply to a 
Buddhist or one professing Buddhism. 


8 It is in this light and context 
that the present case falls to be consi- 
dered and decided. Returning then to 
the facts once again, one finds, in the 
very first application Exhibit 14 of 
10th March 1977, by the complainant 
and others to the police, not one but 
several averments one after the other 
to the effect that the complainant and 





the other signatories thereto are fel- 
low Buddhists and followers of Bud- 
dhist religion. Again, the very next 


application, Exhibit 8 of 3rd April 1977, 
reveals one assertion after another once 


again to the effect that the complainant ` 


is a Buddhist.and a follower of Bud- 
dhist religion. Even at the trial, it 
-was nobody’s case that the complainant 
was not a Buddhist or that bis declara- 
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-tions and assertions 


ALR `` 


in that 
emphasized in the first application Exhi.- ` 
bit 14 and reiterated in the second ap- © 
plication Exhibit 8, were not true. In- - 
deed, the trial itself has proceeded 
the basis that the complainant’ was 42 
Buddhist. The trial Magistrate has also 
summarised the prosecution case itself 
to the effect inter alia that the com- 
plainant is of Buddha religion. 

9. Uncontroverted and undisputed 
prosecution case itself thus all through- 
out being that the complainant is a 
Buddhist, it is extremely difficult to 
see how any presumption in relation to 
a member of a Scheduled Caste under 
Section 12 of the Act can at all arise 
in this case which relates to a Bud- 
dhist and consequently not a member 
of any Scheduled Caste. In the cir- 
cumstances, there was hardly any ques- 
tion of a remand and a rehearing or a 
retrial. 


10. The learned Sessions Judge even 
otherwise erred in law in throwing the 
burden on the accused to show that the 


complainant was not a member of a 
Scheduled Caste. Such approach was 
in direct conflict with Section 12 of 


the Act. All the Section 12 enacts is 
that the presumption therein will arise 
where the impugned act is committed 
in relation to a member of a Scheduled 
Caste. It was for the prosecution, there- 
fore, to first show that the complainant 
was a member of a Scheduled Caste 
and that the act in question was com- 
mitted in relation to him as member 
of a Scheduled Caste. Only thereafter 


the presumption in question could 
arise and be raised. - 
11. In all these circumstances, the, 


order of remand passed by the learned 
Sessions Judge is an infructuous order. 
There cannot be a rehearing or a re- 
trial in respect of an allegation which 
does not even prima facie constitute an 
offence under the Act. On the undis< 
puted facts, it is clear that the com- 
plainant is a Buddhist and a follower 
of Buddhism and consequently not a 
member of a Scheduled Caste. In this 
event, and construing it in the context 
of a changing milieu, the provisions of 
the Act cannot be invoked and con- 
sequently, the. instant prosecution ‘is. not 
maintainable. i 
` 12. 
fortunate. 


The end result is, indeed, un- 
Much as one may -censure 


behalf, - 


“on ` 


1979 - 


the: conduct: of the accused herein in 
relation .to the complainant: and others 
in question,. the Court is nevertheless 
constrained to render, on the impugr~ 
ed:.charge, .an order of acquittal in 
their favour. It is not for the .Cour-s 
to enter an inquiry into the reasors 
for excluding Buddhists from the bene- 
volent provisions of the Act nor ca 
Courts question the wisdom and pro- 
priety of the executive-cum-legislative 
policy in that behalf. The executive 
and the legislature are the twin mas- 
ters in that respect. As interpreters of 
the law and the Constitution, Cours 
can only hope for the times when the 
ideal of fraternity assuring the dignity 
of the individual enshrined in tke 
preamble to the Constitution ceases 
to remain an illusion and a miz- 
age and becomes, instead, a trans- 
lated reality in actual life. Though 
more than a quarter of a century has 
by now passed by into oblivion since 
the embodiment of the above solemn 
declaration in the fundamental law f 
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the country, the progress in that b=- 
half is insignificant, the pace of ał 
vance very slow and the change for 
the better virtually nil, The barriers 


of castes and creeds continue to haunt 
the entire gamut of the social fabric of 
the nation and its people. The fascinet- 
ing facets of the onward march t? 
social equality continues to remain aS 
fascinating as ever, 


13. In the result, albeit reluctant-y, 
this petition is allowed. The impugn2d 
order of remand passed by the learned 
Sessions Judge is set aside and the ec 
cused stand acquitted of the offence 
charged with. Fine, if any, paid by the 
accused be refunded to them. Their 
bail bonds stand cancelled. 

14. Rule absolute. 

Petition allowed. 
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Namdeo Ragho Arote, Petitioner v. 
State of Maharashtra and others, Cp- 

ponents. . 
Special Civil Appln. No. 
D/-17-1-1979. 

‘Bombay Village Panchayats Act (3 of 
1959), S. 41 (1) — Suspending a sar- 
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‘sarpanch without 
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panch or upsarpanch — Collector ought 


` to use discretion judicially. 


When power has been vested to be 
exercised in the discretion of an autho- 
rity the authority is expected to act 
reasonably and after applying its mind 
to the . facts of the case. When discre- 
tion is given it is not expected that the 
power should be exercised by the 
authority as an automaton merely be- 
cause the requirements of the statute 
are complied with. The very fact that 
a discretion has been conferred shows 
that it has got to be exercised judi- 
cially. 

It is not the literal meaning but the 
spirit under the section which gives 
such discretion to the Collector has to 
be given effect to. The legislature 
must have surely expected that the 
Collector should exercise the discretion 
in a judicial manner and reasonably 
after taking care to see that the pro- 
secutions in question are not frivolous 
or vexatious. If the Collector passes 
the order suspending a sarpanch or up- 
application of mind 
and in clear disregard of natural jus- 
tice, the order cannot be sustained. 

(Paras 5, 6) 

B. R. Naik, with Y. R. Naik, ‘tor 
Petitioner; A. C. Agarwal, Asstt. Govt. 
Pleader, for Opponents Nos. 1 and 2. 


NAIK, J.:— By this writ petition 
under Art. 226 of the Constitution the 
petitioner challenges the order of the 
Collector of Nasik dated July 13, 1978 
purporting to have been passed under 
S. 41 (1) of the Bombay Village Pan- 
chayats Act, . 1958, suspending the 
petitioner from the office of the 
Sarpanch of Village Panchayat of 
Agashkhinde, taluka Sinnar, district 
Nasik, In the absence of any affidavit 
in reply being filed, the undisputed 
facts giving rise to this petition are 
briefly these. There is a village pan- 
chayat for Agashkhinde village in the 
Sinnar taluka of the Nasik district con- 
stituted under the Bombay Village Pan- 
chayats Act, 1958. There are three 
wards in this village.. There are ten 
members elected to the respondent No. 
3 Panchayat, out of whom two belonged 
to the Scheduled Tribes, three belonged 
to. the Harijan community and the re- 
maining five belonged to the other com- 
munities, There is a constant rivalry be- 
tween two groups — one group con- 
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sisting of the Harijang and the other 
group consisting. of all the other com- 
munities put together. The petitioner 
has been a member of respondent No. 3 
Panchayat since the year 1971. He was 
the Sarpanch in 1971-72 for about nine 
months. In January, 1978, because of 
the steps taken by the petitioner, the 
then Sarpanch and the Deputy Sar- 
panch, both of whom belonged to. the 
Harijan community, were dislodged 
from their respective offices as a re- 
sult of a vote of no confidence. There- 
after the petitioner was elected as the 
Sarpanch. In April, 1978, fresh elec- 
tions were held. After the elections, 
‘elections were held for the offices of 
the Sarpanch and the Deputy Sarpanch, 
and they being contested between the 
two groups, the petitioner succeeded in 
being re-elected as the Sarpanch. 


‘2. The petitioner's contention is that 
having regard to the long standing 
rivalry between the Harijan group on 
the one side and the other group of 
the panchayat on the other, and the 
fact that the petitioner was responsible 
for dislodging in January, 1978. the 
Harijan Sarpanch and Upasarpanch by 


getting the Panchayat to pass a no 
confidence motion against them, the 
Harijan community, including the 


elected members of the Panchayat, are 
out to take revenge against him. It is 
further his version that one Chaitram 
Pimple, Gram Sevak of respondent 
No. 3, who is also a Harijan is hostile 
to the petitioner and it is his com- 
plaint, that the Harijan members of 
the Panchayat and the said Gram Sevak 
have together conspired to dislodge 
him from the office of the Sarpanch to 
which he was elected in April, 1978. 
! 

3. It is as against that background, 
complains the petitioner, that in about 
March, 1978 one Hari Bapu Tribhavane 


lodged a complaint against the peti- 
tioner and one Malhari Barkale, alleg- 
ing inter alia that when the com- 


plainant had been to the hotel to pur- 


chase Beedi, the petitioner and the 
said Barkale abused the ` complainant. 
The second complaint was lodged 


against the petitioner on 9th May, 1978 


by the Gram Sevak of: respondent 
No. 3, wherein the said Gram Sevak 
alleged that on or about 4th Oct. 


1977, during the meeting of respondent 
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‘it was after-all 
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No. 3 Panchayat the petitioner abused 
him. After receipt of these complaints, 
it appears that the Police Sub Inspec- 
tor, Sinnar, by his letter dated 
July, 11, 1978 reported to the Collector 
that two criminal cases had been 
launched against the petitioner and 
that cherge-sheets had been sent to the 
Court on March 9, 1978 and May 6, 
1978 respectively under Section 7 of the 
Defence of India Act, The petitioner’s 
grievance is that the sole object of the 
said false complaints was to dislodge 
him from the office of the Sarpanch of 
respondent No. 3 Village Panchayat. It 
further appears that on receipt of the 
said report, the Collector passed the 
impugned order on July 13, 1978 in 
purported exercise of the powers under 
Section 41 (1) of the Bombay Village 
Panchayats Act, 1958, suspending the 
petitioner from the office of Sarpanch 
till the decision of the cases launched 
against him. It is the  petitioner’s 
grievance that the said order was pass- 
ed without giving him an opportunity 
or withcut issuing a show cause notice 
to him. He, therefore, contends that the 
order is passed in exercise of the 
jurisdiction not vested in the Collector 
and that the Collector acted with mate- 
rial irregularity in flagrant violation 
of the principles of natural justice. 
without applying his mind and without 
giving. any opportunity to the peti- 
tioner. The order is also challenged on 
the ground that S. 41 (1) of the Act 
is violative of the provisions of Arti- 
cle 14 of the Constitution, 


4. Immediately after we were taken 
through the record, by Dr. Naik we 


called upon the Assistant Government 
Pleader how he could support the 
order. Mr. Agarwal supported the 


order of the Collector — firstly, on the 
ground that the order is passed in 
exercise of the power of the Collector 
vested in him under Section 41 (1) of 
the Act. Secondly, he submitted that 
for the Collector to 
decide on the material placed before 
him whether he should take action 
under that provision or not, and if he 
felt that there was sufficient material 
before him to take the action, since 
this is not a Court of Appeal, this 
Court cannot interfere with the order 
passed by the Collector in the exercise 
of its extraordinary jurisdiction, 


1979 Namdev v. State 
5. Now, Section 41 (1) of the Act 

Teads as under: oe 
“The Collector may. siapna from 


office any Sarpanch or Upa-Sarpanch 
against whom any criminal proceedings 
have been instituted or who has been 
detained in a prison during trial under 
the provisions of any law for the time 
being in force.” 

Now, let us at this stage set out for 
ready reference the impugned order, 
which reads as under: 

“The Police Sub-Inspector Sinnar 
under his No, 1156 dated 11-7-1978 -has 
reported that two criminal cases havé 
been launched against Shri Namdeo 
Ragho Arote of Agaskhind Taluka 
Sinnar, and the charge-sheets have 
been sent to that Court on 9-3-1978 
and 6-5-1978 under Sec. 7 of the De- 
fence of India Act and Ss. 504 and 506 
of the Indian Penal Code respectively. 


. In exercise of the powers conferred 
under Section 41 (1) of the Bombay 
Village Panchayat Act, 1958, the Col- 
lector of Nasik hereby orders that the 
Sarpanch Shri Namdeo Ragho Arote of 
_ Agashkhinde Village Panchayat, Taluka 
Sinnar should be . suspended from the 
office till the decision of. the cases 
launched = against. him by the Police 
authorities, 
Sd/- Ashoke Basak 
Collector of Nasik.” 


Undoubtedly in passing the impugned 
order the Collector may be said to have 
acted within the letter of law inas- 
much as the first and primary rule of 
construction is that a statute must be 
construed literally in the normal 
course. But it is significant to remem- 
ber that we are here concerned with 
the power, which has got to be exer- 
cised in the discretion of the Collector. 
When power -has been | vested to be 
exercised in the discretion, of an autho~ 
rity, the authority is expected to act 
reasonably with justice and after ap- 
plying its mind to the facts of the casa 
Evidently, when discretion is given, it 
is not expected that power should ba 
exercised by the “authority as an auto- 
maton, merely because _ the require~ 
ments of the statute are complied with. 
The very fact that a discretion “has 
been conferred, shows-that it has gat 
to be exercised judicially”. It is not 
in every case that an~ action under the 
section could be takén. Now, in > the 
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instant © case we find that as against 
the undisputed facts leading to this 
litigation, as set out. by us while set- 
ting the case of ths petitioner the 
background of the case was such, that 
if the Collector had applied his mind, 
we do not know what his decision 
would have been, The material: on -re- 
cord shows that the Collector does not 
seem to have applied his mind and he 
seems ‘to have acted as an automaton 
merely on receipt of a report of the 
Police Sub-Inspector stating, inter alia, 


(Naik J.) 


that two criminal cases had been 
launched against the petitioner and 
charge-sheets had been sent to the 


Court on March 9, 1978 and May 6, 
1978 under S. 7 of the India Defence 
Act and Ss. 504 and.506 of the LP.C. 
respectively. When we called upon Mr. 
Agarwal to enlighten us as to what is 
the Act referred to in this order, Mr. 
Agarwal submitted that there is no 
such Act as India Defence Act concern- 
ed with the case and that what was pro- 
bably meant was- the Protection of 
Civil Rights Act,. 1976. Mr. Agarwal 
submitted that after receipt of the re- 
port of the Sub-Inspector, the Collector 
had called for the charge-sheets -and 
it is on reading these charge-sheets, 
Mr. Agarwal could make out that the 
reference to the offences was, under 
the Protection of Civil Liberties Act. 
No return was filed to show that any 
charge-sheets were called for. Even if 
they were called, there is intrinsic 
material to show in the order itself, 
that the Collector has not applied his 
mind before passing the impugned 
order, which has serious consequences 
prejudicial not only to the petitioner 
but ‘also to the Village Panchayat. The 
very fact that an Act, which was not 
at all concerned with the case, is men- 
tioned in‘the impugned order would 
furnish intrinsic material about the 
non-application of mind to the case of 
the petitioner. i 


i 6: It is not disputed that the peti- 
tioner was not at all heard.in the mat- 
ter.. When: a discretion is.given to an 
authority, as- we have observed earlier, 
the exercise of that discretion neces- 
sarily involves the- application of mind 
and acting reasonably and with justice, 
which in turn necessarily involves the 
observance of natural . justice,; which 
means that the other: party must. be > 
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heard before any adverse order is pass- 
ed, Since this order was passed with- 
out giving an opportunity to the peti-. 
tioner to show cause, we are of . the 
view that the discretion vested in the 
Collector has not been exercised, as it 
should have been exercised in. law. We 
do not know what would have been the 
decision of the Collector, if he were to 
give an opportunity to the petitioner 
and to hear from him, as appears from 
the petition, that the prosecutions seem 
to have been launched against him in 
a bid to avenge the  petitioner’s con- 
duct of dislodging two Harijans from 
the . offices of Sarpanch and Upa-Sar- 
panch in Jan., 1978. To us, it is not the 
literal meaning but the spirit under tke 
section, which gives such discretion to 
the Collector has to be given effect to. 
The Legislature must have surely ex- 
pected that the Collector would exer- 
‘cise the discretion in a judicial manner 
and reasonably after taking care to see 
that the prosecutions in question are 
not frivolous or vexatious. The facts 
igo to show that there was_a clear nor- 
‘application of mind by the Collector 
as well as disregard of natural justice 
and, therefore, the order cannot be sus- 
tained. In this connection, we are forti- 
` fied by the ratio of the decided cases 
as laid .down in Maxwell on the Inter- 
pretation of Statutes, Twelfth Edition. 
At page 146, it is observed that the 
modern tendency seems to be 
tonstruing statutes so as to leave «the 
person or body upon whom a power is 
conferred absolutely untrammelled in 
the exercise of it. At pages 147 and 
148 we have the following observations: 


. “Even though an act done is osten- 
sibly in execution cf a statutory power 
and within. its letter, it will neverthe- 
less be held not to come within the 
power if done otherwise than honestly 
and within the spirit of the enactment. 
A discretion is to be ‘regulated accord- 
‘ng to known rules of law’ and not th 
mere whim or caprice of the person 
to whom it is entrusted on the assump- 
tion that he is discreet. ‘When,’ said 
Lord Halsbury L. C. ‘it is said’ that 
something is to be done within the dis- 
cretion of the authorities...... that some- 
thing is to be done according to- the 
rules of reason and justice, not accord- 
ing to private opinion.” 

‘Further. at page 148: 


. Madhavrao v.. Vasantrao. 


against: 
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“It is true’ said Lord Greene M.R. 
in Associated Provincial Picture -Houses 
Ltd. v.. Wednesbury Corporation,” the 
discretion must be exercised reason- 
ably.. Now what. does that mean?...... 
For instance, a person entrusted with 
a discretion must, so to speak, - direct 
himself properly in law. He must call 
his own attention to the matters which 
he is bound to consider.” 


Applying these tests also, it would 
appear that the view we have taken 
accords with the well accepted prin- 
ciples of interpretation of statutes. 

7. In the view we are taking on the 
merits of the case, we do not think it 
necessary to consider the question as 
to' whether S. 41 (1) is violative of the 
provisions of Article 14 of the Consti- 
tution and, therefore, no arguments 
were heard by us on that point. 

8 The impugned order is quashed 
and the rule is made absolute. 

9. There shall be no order as to’ 
costs. 


Rule made shouta, 
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Madhavrao Devrao Poul, Petitionėr 
v. Vasantrao Narayanrao Devkar and 
others, Opponents. ' 

Spl. Civil Appln. No. 48 of 1974, D/- 
20-2-1979.* 

Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act (5 of 1962), S. 27 
(1) (2) — District Judge not specially 
appointed cannot enquire into and dis- 
pose of electión petitions. l 
` In the absence of the: District Judge’s 
being appointed by the State Govern- 
ment either specially for the case or 
for such cases generally the District 
Judge has no jurisdiction to inquire in- 
to and dispose of election petitions ` not- 
withstanding the fact that under sub- 
sec, (1) of Sec. 27 such petitions or ap- 
plications could be made to him. 

(Para 9) 

Held at the relevant time since there 
was an Assistant Judge at Bhir, it 
would follow that having regard to the 
provisions of Section 27 read with the 
notification of the Government dated 


*(To set aside: ‘Order of Dist. J., Bhir, 
'D/- - 31-12-1973.) 
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2nd. April 1962 as amended by notifi- 
cation dated 22nd June, 1962, it was 
the Assistant Judge. alone who could 
-have inquired into and disposed of th2 
election petition in question and the 
District Judge who inquired and dis- 
posed of the petition has clearly dona 
so without any jurisdiction to do so. 

. (Para 10 


Narendra Chapalgaonkar for G. D. 
Deshpande and Mrs. K. M. Kanade, for 
Petitioner; Ulhas Kerkar for A. V. Sa- 
want, for Opponent No, 1. i 


NAIK, J.:— This petition raises an 
interesting question under the Maha- 
rashtra Zilla -Parishads and Panchayet 


Samitis Act, 1961, hereinafter referred 
to as ‘the Act,’ as to whether a District 
Judge without being specially appoint- 
ed for the purpose could inquire - into 
and dispose of election petitions filed 
under Section 27 of the Act. The ques- 
tion arises on the following admitted 
facts: 


2 Elections to the Zilla Parishad 
of Bhir were being held in May, 1972 
The petitioner and respondents 1 and 2 
were contesting elections from what is 
known as Mahalas Javla Constituency. 
In that election the petitioner polled 
4,124 votes as against the lst respon- 
dent, who polled 2,359 votes, and the 
second respondent, who polled 1,28" 
votes. The election of the petitione? 
was, however, challenged by the 1s: 
respondent by an election petitior, 
which was presented to the  Distric: 
Judge, Bhir. The election was challeng- 
ed on several grounds of alleged cor- 
rupt practices. It is enough to state 
that on the issues settled for decision 
the. learned District Judge held that the 
first respondent had proved that the 
petitioner was guilty of corrupt prac- 
tices by reason of his having trans- 
. ported voters in his truck and also ir 
a jeep. The learned District Judge fur- 
ther disqualified the petitioner under 
sub-section (8) of Section 27 of the Act 


after setting aside the election, Cor- 
rectness of that order has been chal- 
lenged by this petition. 

3. Mr. Chapalgaonkar, the learneċ 


advocate, who has appeared in support 
of this: petition, has assailed the order 
of the learned District Judge on three 
grounds, At.the outset he has attackec 
the order of the District Judge as be- 
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ing one passed without jurisdiction 
and, secondly, he submits that the find- 
ing of the learned District Judge about 
the alleged corrupt practices by the 
petitioner is based on no evidence and, 
lastly, it is submitted that, in any 
event, since the order disqualifying the 
petitioner from being a member for a 
term of five years is passed without the 
petitioner being given an opportunity 
of being heard the same is also null 
and void. ' i 

4. Since, in our opinion, Mr. Cha- 
palgaonkar is entitled to succeed on 
the point of jurisdiction, we do not 
think that it is necessary to deal with 
the other ‘points. 

5. The relevant provision under the 
Act is to be found in Section 27 of the 
Act. Sub-section (1) of Section 27 reads 
as follows:— 


“If the validity of any election of a 
Councillor or the legality of any order 
made “or proceedings held under Sec- 
tion 26 is brought in question by any 
candidate at such election or by any 
person qualified to vote at the election 
to which such question refers, such 
candidate or person may, at any time 
within fifteen days after the date of the 
declaration of the result of the election 
or the date of the order or proceeding, 
apply to the District Judge of the dis- 
trict within which the election has 
been held, for the determination of 
such question.” 

Sub-section (2) of Section, 27 reads as 
under: 

“An enquiry shall thereupon. be held 
by a Judge, not below the rank of an 
Assistant Judge, appointed by the State 
Government either specially for the 
case, or for such cases generally; and 
such Judge may, after such enquiry as 
he deems necessary, pass an order con- 
firming or amending the declared re” 
sult of the election or the order of the 
officer empowered by. the Collector in 
that behalf under Section 26, or setting 
the election aside. For the purposes of 
the said. enquiry, the Judge may exer- 
cise any of the powers of a civil 
court, and his decision shall be conclu- 





_ sive. If the election is set aside, a date 


for holding a fresh election shall forth- 
with be fixed under Section 14.” (Em-. 
phasis supplied). 
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Relying on the above `. provisions Mr. election petition was inquired: into by 
Chapalgaonkar -submits «that althoug2 the learned District Judge, “Bhir, there 
under sub-section (1) the. Legislature was an Assistant Judge posted in the 


intended that a person intending to chal- 
lenge the election may apply to the 
District Judge of the district, the Le 
gislature ` in enacting sub-section (2) 
mad2 it clear that: after the presenta- 
tion of such application -or election pe- 
tition, the same shall be inquired into 
only by a Judge appointed by the State 
Government either specially for the 
case or for such cases generally. «In 
support of .his interpretation Mr. Cha- 
palgaonkar also relied on an order 
passed by the State Government on 
2nd April, 1962 being Order C. & R.D.D. 
No. LVR-1062-H-Q, as amended by the 
Government order of. even number 
‘dated 22nd June, 1962, which reads aS 
under: ` 


“In exercise of the powers drel 
~ by sub-section (2) of Section 27 of the 
Maharashtra Zilla Parishads . and Fee 
chayat Samities Act, 1961 (9 Mah, 

of .1962) the Government of Pe 
tra hereby appoints all Assistant Judges 
(wherever such Judges are appointed 
and elsewhere, the District ` Judges) 
within their respective ‘jurisdiction ` fcr 
deciding cases whersin the validity cf 
‘elections of Councillors or the legality 


of orders made or | proceedings held 
under Section 26 of the said, Act. is 
brought in question.” ccna 


sup- 
- plied). : 


. 6. It would‘ thus appear that: initial- 
ly by its order dated 2nd April, 1962, 

the Government of Maharashtra “had 
appointed only the Assistant’ Judges to 
dispose of election petitions in exercise 
of- its powers under’ ‘sub-section (2) of 
Section 27 of the Act. Perhaps on re- 
alising that 
in which no Assistant Judges are post- 
_ ed. or working, and that the District 
Judges would not, without- being speci- 
ally appointed, -have jurisdiction to dis- 
pose of election petitions, the Govern- 
ment seems to have amended the origi- 
nal order dated 2nd April, 1962, on 
22nd June, 1962 whereby the original 
order was specially amended so as to 


read: “wherever such Judges are ap- 
pointed and elsewhere, the, District 
Judges”. It is not disputed that both,, 


when respondent No. 1 filed the elec- 
tion petition challenging. the election 
of the petitioner and also when the 


` time, when - 


there aré certain districts’ 


District Court at Bhir, and that in par- 
ticular one Mr, P. W. Rege was, in fact, 
an Assistant Judge at the relevant 
the election petition was 
inquired into and disposed of by the 
District Judge. It is, therefore, urged 
by Mr. Chapalgaonkar that having re- 
gard to the admitted fact that there 
was an Assistant Judge working in the 
District Court at Bhir, both when the 
application was presented and was in-: 
quired into, and having regard to the 
provisions of sub-sections (1) and (2) of 
Section 27 and the Notification of the 
Government dated “2nd April, 1962, as 
amended on 22nd June, 1962, the learn- 
ed District Judge had: no jurisdiction 
to deal with the matter and, therefore, 
argues Mr. Chapalgaonkar, the . judg- 
ment and order of the learned District 
Judge ‘being without jurisdiction, must 
be quashed. 


7. Mr. Kerkar, the learned advocate 
for respondent : No. 1, submits, firstly, 
that since the District. ‘Judge ‘is -the 
head of the district and the Assistant 
Judge is subordinate to him, it was 
perfectly- open for the District Judge 
to hear the election petition. At any 
rate, argues Mr. Kerkar, that since the 
question of want of jurisdiction’ was 
not’ raised by the petitioner when the 
District Judge inquired into. the same, 
and',he had submitted to’ the jurisdic- 
tion ‘of the District Judge, it is not 
now open to the petitioner to agitate 
the question of want of jurisdiction, 
for the first time, in this Court. 


. 8 It is needless to say that the 
question of jurisdiction can be certainly 
raised, though it was not agitated be~ | 
fore the learned District Judge. . There 
could be no waiver on the point of 
jurisdiction as was submitted by .. Mr. 
Kerkar, It is well known that parties 
cannot confer jurisdiction even by con- 
sent, when in law the authority could 
not. have jurisdiction, but | somebody 
else has, in fact, the jurisdiction to deal 
with the matter. 


‘9. Now, it would appear on the plain 
reading of sub-section (1) of Section 27 
that if: the validity of an election of a 
Councillor is brought in question by 
any candidate at such election, -such 


| 
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candidate may at any ` time within 15 
days, after the date of the declaration 
of the result of the election, apply to 
the District Judge of the district with- 
in which the election has been held, 
for the determination of such question. 
There is, therefore, no . difficulty | that 
an. application’ could be made to ' the 
District Judge, although the District 
Judge is not specially empowered to 
entertain or receive such applications. 
The Act itself provides that. an appli- 
cation can be made to the 
Judge for challenging the election. 
Now, normally one should have expect- 
ed that the District Judge to whom an 
application has’ been presented would 
have every jurisdiction to deal with the 
election petition, but then the Legisla- 
ture seems. to have -conceived of two 
stages in the matter of the disposal of 
election petitions, The first such stage, 
which is conceived by sub-section (1), 


is to empower the District Judge only- 


to receive the applications. When it 
comes to the stage of inquiry in the 
election petition, the Legislature speci- 
fically provided. by sub-section (2) that 
“An enquiry shall thereupon be held 
by a Judge, nòt below the rank of an 
Assistant Judge, appointed by the Stat2 
Government either specially for the 
case, or for such cases generally. It is 
significant to--note. that ‘this | sub~sec- 
tion in very clear terms provides that. 
the inquiry shall be held by a Judge 
appointed by the State Government 
either specially for the case or for such 
cases generally. Now; this expression 
qualifies not only the Assistant Judge, 
but the Judge-who is to hold the in- 


quiry. This provision clearly indicates 
that . notwithstanding the fact that 
under sub-section (1) an application 
could be presented to the District 


Judge, when it comes to an inquiry 
being thereupon made, the same could 
be made or held only by. a Judge, wh? 
has been appointed by the State Gov- 
ernment either specially for the casa 
or for such cases generally. Care ‘has, 
however, been taken to provide that 
such Judge, who is to be appointed, 
should not be below the rank of an As- 
sistant Judge. But, in any event, the 
provisions are clear that in the absence 
Jof an appointment being made by the 
State Government either specially for 
ithe éase or for such cases generally, 
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the District Judge cahot proceed ‘to 
hold an inquiry. In ‘other words, in the 


absence of his being -appointed by the 
State Government either.. specially, for 
the case or for such cases generally, 
the District Judge has. no jurisdiction 
to. inquire into and dispose of election 


under sub-section (1) of Section 27 such 
petitions or applications could be. made 
to. him. . ,. 





10. That the Govėrnment is 
aware of this legal - position is 
from the Government Notification 
2nd April, 1962, as amended on 
June, 1962, which is set out above. 
Since it is an undisputed fact that at 
the relevant time there was an Assist- 
ant Judge at Bhir, it would follow that 
having regard to the provisions of Sec- 
tion 27 read with the Notification of 
the Government dated 2nd April, 1962, 
as amended by Notification dated 22nd 
June, 1962, it: was the Assistant Judge 
alone who could have inquired into 
and disposed of the election petition in 
question, and the District Judge, who 
inquired and disposed of the petition, 
has clearly done so without any juris- 
diction to do so. It is thus clear that 
the whole exercise has been done with- 
out jurisdiction and, therefore, the im- 
pugned order of the District Judge 
has to be quashed..As we have said 
earlier, in the view we are taking on 
the question of want of jurisdiction, it 
is not necessary to deal’ with the other 
two contentions. . 


fully 
-clear 
dated 
22nd 





11. The petition, therefore, succeeds. 
12. Rule is made absolute, but there 

shall be no order as to costs, 
i Petition allowed. 


| 
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Kamalakant Sadashiv Satpute, Peti- 


tioner v, Madhav Dhondo Alwani and 
another, ` Opponents, 


Spl. Civil Appin. No. < 2205 of 1974, 
D/- 30-11-1978." ’ 


8(To set aside Order of Extra Asstt. 
Pune, D/- 1-6-1974.) 
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Bombay Rents, - Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S.. 15 (1) — Open site together with 
temporary shed leased and tenant per- 
mitted to construct another temporary 
shed on remaining site — Tenant con- 
structing shed © accordingly — Proceed- 
ing for eviction on ground of sub-letting. 


The lease was in respect of an open 
plot admeasuring about 1000 sq. ft. on 
a portion. of which admeasuring about 
30x10- there was a temporary shed 
belonging to the plaintiff landlord. - Ac- 
cording to the rent note, the tenant 1st 
defendant had stipulated to construct a 
temporary shed in the remaining open 
site for housing his printing press and 
he had further stipulated to remove 
that structure of his on the expiry of 
the lease and to deliver possession of 
the premises to the landlord, Both the 
courts below found as a fact that the 
lst defendant had sublet to the ' se~- 
cond defendant the entire demised pre- 
mises consisting of ihe original open 
site plus the landlord’s original tempo- 
rary shed in addition to the newly con- 
structed shed and decreed the plaintiff’s 
suit for possession. The 2nd defendant 
filed’ an application under Art. 227 of 
the Constitution. 


Held, a sublease or assignment 
would be within the mischief of Sec- 
tion 15 (1), not only when the whole 
premises is sublet or assigned but even 
when any part of the premises is let 
or assigned. Since evidently even after 
excluding the portion in which the 
printing press is housed in the shed 
constructed by the tenant, the remain- 
ing premises out of a total area’ of 
1000 sq. ft. including a temporary shed 
erected by the plaintiff landlord has 
been sublet, on the facts of this case, 
it is definitely a case where a part of 
-the premises, in fact a major ‘part af 
the same, has been admittedly assigned 
by the Ist defendant to the 2nd defen- 
dant and hence, notwithstanding th? 
observations in Vinayak’s case (58 Bora, 
LR 592) that ‘where, however, the doc- 
trine of dual ownership is in operation, 
S. 15 may not be available against the 
actual occupants of the building’, the 
decree of the Courts below has got to 
be. confirmed though for different rem- 


sons, (Para 13) 


_ K. S. Satpute v. M. D. Alwani (Naik J.) 


; A.L R. 
Cases- Referred: Chronological, | . Paras 
(A) AIR 1966 SC 1939: 64 Bom- LR 256° 


.> 6, 10 

(B) AIR 1957.Bom 94: 58 Bom LR 592 
‘6, 10, 13 

C. R. Dalvi, for Petitioner; N. M. 


Awadhani and R. M, Purandare, for 
Opponent No. 1. 
ORDER :— This petition for a 


writ under Art. 227 of the Constitution 
has been filed in proceedings arising 
under the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
— hereinafter referred to as ‘the Rent 
Act’. 


2. The facts giving rise to this peti- 
tion, which are not in. dispute, are 
briefly these:-— One Madhav Dhondo 
Alwani—respondent No. 1 is the owner 
of the disputed property. The property 
bearing City Survey No. 391 at Nara- 


‘yan Peth, Pune, consists of a temporary 


shed admeasuring 30x10 ft. construct- 
ed by.the said Alwani and an adjoin- | 
ing site admeasuring 57’-6"x10’ and ` 
the entire area together with the tem- 
porary shed is described in the. Rent 
Note (Ex, 24) as admeasuring about 
1000 sq. ft. On 16th May 1945; Bhag- 
wan Soman, the lst defendant exe- 
cuted a registered rent note in respect 
of this property in favour of Alwani 
for a period of 5 years from ist June, 
1945 at the agreed rent of Rs. 18 per 
month. The material conditions of the 
lease were that Soman was to erect a 
temporary shed on the open site for 
putting up his printing press and he 
had stipulated to remove the said shed 
after the expiry of the lease. Accord- ~ 


ingly Soman constructed a shed and 
started running his printing press. He 
sold that press and assigned the shed 
constructed by him on the open site 


and the remaining site even the origi- 
nal temporary shed constructed by the 
landlord to the petitioner — the second 
defendant, in May 1969 for Rs. 17,000. 
That is why the landlord by his notice 
(Ex. 25) dated 8th May, 1972, terminat- 
ed the tenancy of the Ist defendant on 
the ground that the ist defendant had 
unlawfully sublet the premises to the 
2nd defendant. The Ist defendant gave- 
in a reply notice (Ex, 27) stating -that 
it was not a sublease in favour of -the 


d 
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2nd defendant. That is why the plain- 
tiff -Alwani ‘filed the suit giving rise to 
this petition being Civil Suit No. 2506 
of 1972 for eviction of. the defendants 
on August 21, 1972. 


3. The suit was resisted by both the 
defendants. By their joint written state- 
ment, they contended that there was 
no subletting ‘in favour of the 2nd de- 
fendant and that he. was in possession 
of the same as he had purchased the 
printing press which was housed in 4 
shed. 


4. Both the Courts below have con- 
currently held that there was an wn- 
lawful subletting’ by the 1st defendant 
to the 2nd defendant. and decreed the 
plaintiffs suit for possession. 


5. The correctness of the said judg- 
ments and findings is challenged by 
the 2nd defendant by filing this petition, 


6. Mr. Dalvi, learned advocate for 
the petitioner-2nd defendant has assail- 
ed the judgments of the Courts below 
by contending that the Courts have 
ignored the fact that in the case of the 
leases of the type involved in this suit, 
there would be dual ownership, the 
land vesting in the original, owner and 
the structure vesting in the lessee and 
he, therefore, argues that in such cases, 
there could not be a sub-lease of a 
structure constructed by the tenant in 
favour of a sub-tenant. In support of 
his submission Mr. Dalvi has relied up- 
on a Division Bench decision of this 
Court reported in Vinayak Gopal 


’ Limaye v. Laxman Kashinath, 58 Bom 


‘Open site together with a 


LR 592(B), which decision is approved 
by the Supreme Court in Dossibai v. 


Parmanand ODipchand, 64 Bom*LR 
256(A). 
7. Mr. Purandare, learned ‘advocate 


for the respondent-plaintiff has submit- 
ted that since what was leased was an 
shed and 
what is found by the Courts below as 
having been sublet by the 1st defen- 
dant to the 2nd defendant is the entire 


premises consisting of the original open 
site plus the shed, in addition to the 
newly constructed shed on the remain- 
ing “site by the“lst defendant in favour 
of the 2nd défendant, having regard to 


x 
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the provisions of S. 15 of the Rent Act, 
even after taking into consideration the 
decisions relied upon by Mr. Dalvi; 
there is no reason to interfere with the 
decrees passed by the Courts below. 


8. I find considerable force in the 
submission of Mr, Purandene: 


9. As already stated the undisputed 
facts before me are that the lease was 
in respect of- an open plot admeasur- 
ing about 1000 sq. ft. on a portion of 
which admeasuring about 30 x10 there 
was a temporary shed belonging to the 
landlord. Agsin it is an admitted fact 
that according to the rent note (Ex, 24), 
the tenant had stipulated to construct 
a temporary shed in the remaining 
open site for housing his printing press 
and he had further stipulated to re- 
move that structure of his on the ex- 
piry of the lease and to deliver posses- 
sion of the premises to the landlord. 
It is again admitted before me that 
what has been in fact found to have 
been sublet by the ist defendant to 
the 2nd defendant, is not a mere struc- 
ture which was constructed by the ten- 
ant-ist defendant for housing the 
printing: press but the entire. demised 
premises consisting of about 1000 sq. ft. 
including the landlord’s original tem- 
porary shed of 30x10. 


10. It is as against these admitted 
and undisputed’ facts that we have to 
consider the authorities relied upon by - 
Mr. Dalvi. In Vinayak’s case(B) this 
Court has taken note of the fact that 
some of the unusual features of build- 
ing leased are that there is inevitably 
a doctrine of dual ownership which is. 
recognised under the Indian law (page 
597). The Division Bench has further 
observed that where, however, the doc- 
trine of dual ownership is in operation 
Section 15 may not be available against 
the actual occupants of the building. 
It is on these observations that Mr. 
Dalvi wanted to rely. Now it is this 
decision which is approved by the Sup- 
reme Court in Dossibai’s case(A). But 
then at page 259, the Supreme Court 
has observed that it was unnecessary 
for them to consider for the purpose 
of the appeals before them as to what. 
may happen to the sub-lessee, if and 
when on the terms of a particular lease . 
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the building ultimately vests in the 
‘owner of the land, nor as to what may 
happen if and when on the terms o? a 
particular. lease the lessee who has ccn- 
structed the building gets the right to 
remove the building At any rate as 
rightly submitted by Mr. Dalvi, since 
the Supreme Court has in terms ap- 
proved the decision of this Court in 
© Vinayak’s case(B), we will have to take 
it that the observations in Vinayak’s: 
case at page 597, to the effect, “Where, 
however, the doctrine of dual owner- 
ship ts in operation, Section 15 may not 
be available against the actual occupants 
of the building’, are’ approved. But 
then these observations would be of no 
assistance to the petitioner in this case 
inasmuch as the suit is not restricted 
. only to the open site on which the ist 


defendant has constructed a shed of 
his own and has assigned it together 
with the printing machines installed 
thereon to the 2nd defendant. Undis- 
putedly what has been transferred or 
` assigned by the ist defendant to the 
2nd defendant is the entire premises 


together admeasuring about 1000 sq. ft. 
and also the temporary shed of 30x10 
ft. which was constructed by the land- 
lord and in addition to that there is 
the additional shed constructed by the 
tenant in which the tenant has housed 
a printing press and it is the whole of 
these premises which has been assign- 
ed by the landlord to the 1st defendant- 
tenant. Therefore, having regard to the 
observations in Vinayak’s case(B) that 
““where, however, the doctrine of dual 
ownership is in operation, S. 15 may 
not be available against the actual oc- 
cupants of the building”, and the terms 
of the rent note, it would be relevant 
at this stage to peruse the provisions 
~ of S. 15 (1) of the Rent Act. 


11. S. 15 (1) reads ‘as under: 


“Notwithstanding anything contained 
in any law, but subject to any contract 
to the contrary, it shall not be lawful 
after the coming into operation of this 
Act for any tenant to sublet the whole 
or any part of the premises let to him 
or to assign or transfer in any other 
manner his interest therein and aftter 
the date of commencement of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control (Amendment) Act, 1973, 


for any tenant to give on licence the 
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whole or part of such premises,” '(Em- 
phasis supplied), 


12. There is a proviso to this sub- 
section with which we are not con- 
cerned. 


13. Therefore the section makes if 
clear that a sub-lease or assignment 
would be within the mischief of Sec- 
tion 15 (1), not only when the whole 


premises is sublet or assigned but even 


when any part of the premises is let 
or assigned, Since evidently even after 
excluding the portion in which a_print- 
ing press is housed in a shed construct- 
ed by the tenant, the remaining pre- 
mises out of a total area of 1000 sq. ft. 
including a temporary shed erected by 
the landlord has been sublet, on the 
facts of this case, it is definitely a case 
where a part of the premises, in fact a 
major part of the same, has been ad- 
mittedly assigned by the lst defendant 
to the 2nd defendant and hence, not- 
withstanding the observations in Vina- 
yak’s case(B) the decree of the Courts 
below has got to be confirmed although 
for different reasons. 


14. In the result, the petition is dis- 
missed and the rule is discharged with- 
out order as to costs. However, in the 
event of the 2nd defendant-petitioner 
giving an undertaking to vacate _ the 
shed in which the press is situate by 
the end of Dec, 1979 and on his imme- 


diately surrendering possession of the 
rest of the suit premises and .on his 
filing the usual undertaking to that 


effect, the decree for possession in re- 
spect of the shed in which the press is 
housed would not be executed by the 
respondent-landlord till the end of De- 
cember 1979 as stated by the plaintiff 
in person and his advocate Mr. Puran- 
dare. Undertaking to be filed by the- 
petitioner-2nd- defendant in this Court 
within a fortnight from today. 


Petition dismissed. 
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_ .S. K. DESAI, J. 

Saheblal Chandbhai, Petitioner v. Chan- 
danmal Kundanmal, Opponent.. 

Special -Civil: Appln,: No, .2267 of 1974, 
D/- 11-9-1978.*. 

Bombay Tenancy and ` Agricultural 
Lands Act (67 of 1948), S.-88°(1) — Ten- 
ant inducted by the managing authority 
during the period of management —~ 
Benefits of the Act would be available to 
such a tenant provided his tenancy was 
subsisting on the date management came 
to an end. Spl. Civil Applns. Nos. 1768 
and 1770 of 1967, D/- .3-8-1971 (Bom), 


Followed, AIR 1974 Bom 94, - Criticised. 
and commented. (Paras 5, 7) 
Cases Referred: Chronological Paras 


AIR 1974 Bom 94 : 75 Bom LR 694 «6, 7 
(1971) Spl. Civil Applns. Nos. 1769 and 

1770 of 1967, D/- 3-8-1971 (Bom) 5 
(1969) Spl. Civil Appin. No. 1185 of 1969, 
D/- 19-11-1969 (Bom) 3 
(1966) 14 Tenancy LR 10 (Bom) 2, 6 

B. P. Apte, for Petitioner; Jayant R. 
Lalit, for. Opponent. 


ORDER:—This special civil application 
is preferred against the order of the 
Maharashtra Revenue Tribunal dated 24th 
June 1974 in Revision Application 
No. MRT. AH. XI. 19/73 (TEN. Ap. 490/73). 
That was a decision given from the deci- 
sion of the’ ‘Additional Collector, 
Ahmednagar, in Tenancy Appeal No. 41 
of 1973. The appeal was from the deci- 
sion of the Agricultural Lands Tribunal, 
Ahmednagar, in Tenancy Case No. 32 (G} 
Shendi F/3/73. - In the tenancy case the 
Agricultural Lands Tribunal had started 
a suo motu inquiry under S. 32G of the 
Bombay ‘Tenancy and Agricultural Land: 
Act, 1948. In the said inquiry the land: 
concerned were Survey No. 1 and Survey 
No. 406 of village Shendi, originally be- 
longing to one Kundanmal Jawaharmal 
Bhandari. The land had been kept fal- 
low for two consecutive years. The Prant 
Officer, Nagar Division, therefore, at 
sumed management of these two Lands 
on 20th July 1956. With effect from 14tk 
Oct! 1956 the Lands were leased to one 
Sheikh Chandbhai for a period of ter 
years. Under the orders of the Civi 
Court in Regular Civil Suit No. 401 af 
1963, to which the Government was # 
party, the petitioner before me was permit- 


To set aside order of Maharashtra Re- 
venue Tribunal, Pune, D/- 24-6-1974. 
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-was inducted on the lands 
‘lands were under the 
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ed to continue cultivation of the lands. 


On 17th Feb. 1965 i- e. before the expiry. 


of the period of ten years from the date 
on which the lease was to commence, 
the Prant Officer passed an order under 
No. ‘WS/II/165 whereby the: management 
of the lands under S. 65 was ‘terminat- 
ed. The Agricultural. Lands Tribunal 
in the suo motu inquiry and subsequent- 
ly the Maharashtra Revenue Tribunal 
have taken the view. that as the lessee 
while the 
management of 
the State Government, he would have 
no right of statutory. purchase. It is 
the correctness of this view that is im- 
pugned principally in thig Gii civil 
application. 


2. My attention was drawn to a 
number of decisions of this Court deal- 
ing with similar situations. One of 
these was the decision given by a Divi- 
sion Bench of this Court consisting of 
Chainani C. J. and K. K. Desai J. in 
Special Civil Appin. No. 1077 of 1961 — 
Gambhirmal Laxmandas v.. Collector of 
Jalgaon (decided on 20th Dec. 1962) re- 
ported: in (1966) 14 Tenancy LR 10. In 
that decision, on the facts set out inthe 
report it would seem: to appear that on 
the date on which- the management had 
been terminated, the tenancy of the les- 
sees inducted during the. period of 
management was not subsisting. The 
argument, that as. the two persons induct- 
ed as lessees had been allowed to con- 
tinue in. possession of the land after the 
period of ‘lease was over, should be re- 
garded as. tenants. holding over, was 
negatived.. This was in view of the pro- 
visions of S. 58. It was on these facts 
that it was - held that there was-no 
tenancy subsisting on the date on which 
the land was released from management, 


3. Mr. Lalit relied very strongly on 
the judgment of Deshpande J. given im 
Spl. Civil Appin. No. 1185 of 1969 (de- 
cided on 19th Nov. 1969). Going through 
the judgment I do-not find any, discussion 
of. the position under the S. 88 with 
which we are concerned and, therefore, 
the observations to be found therein 
would have only an indirect t papring on 
the issue, . 


4. It is clear that in this case we are 
concerned with the provisions contain- 
ed in S. 88 (1). and in particular with the 
proviso thereunder. The relevant statu- 


_ tory peovintony: are as, under:— 


va 
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“88. Exeption To Government 
Lands and Certain Other Lands — (1) 
Save as otherwise provided. in sub- 
sec. (2), nothing in the foregoing provi- 
sions of this Act shall apply— 


(a) to lands belonging to, or held on 
lease from, the Government; 


XXXX XXXX XXXX 

Provided that from the date on which 
the land is released from management, 
all the foregoing provisions of this Azt 
apply thereto; but subject to the modi- 
fication that in the case of a tenancy, 
not being a permanent tenancy, 
on that date subsists in the land— 

(a) the landlord shall be entitled to 
ferminate the tenancy under S, 31 (or 
under S. 33B in the case of a certificat- 
ed landlord) within one year from such 
date: and of 

(b) within one -year from the expiry 
of the period during which the ‘landlord 
or certificated Jlardlord is entitled to 
terminate the tenancy as aforesaid, the 
tenant shall have the right to purchase 
the land under S. 32 (or under S. 33C in 
the case of an excluded tenant): and 


(c) the provisions of Ss. 31 to 31D 
both inclusive (or Ss. 33A and 33B ‘n 
the case of a certificated landlord) ard 
Ss. 32 to 32R, both inclusive (or §s. 33A 
and 33C in the case of an excluded ten- 
ant) shall, so far as may be applicable, 
apply to the termination of a tenancy or 
the right to purchase the lands, as afore- 
said: 

Provided further  .....sscssocess” 


. 5. The question which is required fo 
be considered is what meaning is to be 
given to the expression “a tenancy, not 
being a permanent tenancy, Which on 
that date subsists in the land” to be 
found in the proviso. We are concerned 
with the tenancy subsisting in the lard 
on the date on which the land is releas- 
ed from management. Does the proviso 
refer to a tenancy which was in exis- 
tence prior to the date on which manage- 
ment was taken over by the Government 
or toa tenancy created during 
period? The issue came up squarely 
for decision before Bhasme J. Spl. Civil 
Appin. No. 1769 of 1967 with Spl. Civil 
Appln. No. 1770 of 1967, decided on 3rd 
Aug. 1971. In the case of the petitioners 
before Bhasme J. they were cultivating 
the lands from after the date on which 
management was taken over and on the 
date on which the management was 
ended the tenancy had not been ter- 


which 


this. 
` Keshay Vithal Mhatre’s 
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minated and was subsisting. The- learn- 


ed Judge considered the. changes. made 
in S. 88 from time to time. It was sub- 
mitted before him that the words’ “ten- 
ancy subsisting” cannot refer to a ten- 
ant who is inducted on the land by the 
Managing authority and his tenancy 


“Must be deemed not to subsist on the 


date on which the management came to 
an end. It was held “Considering the 
Provisions of the Tenancy Act and the 
various amendments made from time to 
time in S. 88 of the Act, it is clear that 
the Legislature wanted to withdraw the 
application of the Tenancy Act only 
during the period that the ‘land or estate. 
was under the managing authority. It 
is also clear from the wording of S. 88 
and the relevant proviso that on ter- 
mination of ‘the management, the Ten- 
ancy Act was made applicable to all such 
lands. In the absence of any express 
provisions it will be unfair to exclude 
the contractual tenancies or tenants 
from the benefit of the Tenancy Act only 
on the ground that they are inducted 
by the managing authority. The learn- 
ed Judge then proceeded to consider . a 
case where there could have been a con- 
tractual tenant on the land existing at 
the time when the management was 
taken over. He expressed the opinion 
that in the case of any such conflict the 
former tenant (existing on the date on 
which the management was taken over) 
would have to be preferred’ over the 
tenant subsequently inducted by the. 
managing authority during the period of 
management. Accordingly, disagreeing 
with the view taken by the Special 
Deputy Collector and the Revenue Tri- 
bunal, the Rule in the said special civil 
application was made absolute. 


6. This judgment of Bhasme J. came 
to be cited before and considered by 
another single Judge of this Court in 
Keshay Vithal Mhatre v. Arvind Ran- 
chhod Parekh, 75 Bom LR 694: (AIR 1974 
Bom 94), where the decision of Bhasme 
J. was relied on. It was held that the 
observations with respect to the inter- 
pretation of S. 88 were obiter. Now, in 
case the facts 
were that the lease of.ten years granted 
to the . tenant during the period of 
management had expired during the 
period of management. Accordingly at the 
time when the management came to an 
end there could have been‘ no fenancy 
subsisting in the land, which’ was the 
view that the Division Bench had taken 
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in. Gambhirmal Laxmandas’ case, (1965) 
.14 Tenancy LR 10. On the facts it wes 
unnecessary to go into the position cf 
the tenant whose lease had not deter- 
mined and was subsisting on the date oa 
which the management came to an end. 
Actually, therefore, it would seem thet 
the remaining observations pertaining to 
the position of such a tenant after the 
termination of the management would 
be obiter. With respect, it is difficutt 


also to follow the discussion in Keshav . 


Vithal’s case pertaining to the allegedly 
obiter element in Bhasme J.’s decision. 
A careful and close perusal of the judg- 
ment of Bhasme J. would indicate thet 
Bhasme J. was directly deciding the 
question as to the position of a tenart 
inducted during the period of manage- 
ment, whose lease is subsisting on tke 
date on which the management ends, 
and the observations were directly in 
point necessary for the decision and, 
therefore, would constitute the ratio of 
the case and py no stretch of imagine- 
tion could be regarded as or considered 
to be obiter. . 


7. With respect, it would appear thet 
the attention of the learned single Judge 
in Keshay Vithal Mhatre’s case (75 Bom 
LR 694): (AIR 1974 Bom 94) had not 
been drawn to the proper passages im 
Bhasme J.’s decision. It is undoubtedky 
true that the view expressed by 
Bhasme J. as to what would happen in 
case of a conflict between an earlier 
tenant existing prior to the period cf 


management and a tenant inducted 
during the period of management, 
concerned an issue which did nat 
come up directly for decision. His cor- 


clusion, that in such a case the previo.s 
tenant i. e. the tenant whose tenancy 
Subsisted prior to the period of manage- 
ment would have to be preferred, can 
perhaps be considered to be obiter es 
the learned Judge was giving his views 
on a possible conflict which may arise 
in a hypothetical case. Such views 
would have only persuasive and not a 
binding authority as a dicta of the High 
Court. This, however, would not make 
the earlier observations obiter. Where 
there is no such conflict, Bhasme J. hes 
clearly. decided that the benefits of the 
Tenancy Act would be available to a 
tenant inducted on the land by the 
managing authority during the period cf 
management.. The only requiremert 
was that such tenancy must be subsist- 
ing on the date the management came 9 


Saheblal Chandbhai v. Chandammal (Desai J.).. 


afresh. 
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an end. It is clear, therefore, that the 
direct binding authority which con- 
cludes, in my opinion, the point under 
consideration by me is that of Bhasme J. 
in Special Civil Application No. 1769 of 
1967. Judicial discipline- requires me to 
follow that decision unless it is submitt- 
ed and there has been no such submis- 
sion before me — that it is per incurim 
i, e. given without considering a binding 
decision either of the Supreme Court or 
of a High Court or a statutory provision. 
I have not been able to discover any such 
lacuna in the decision of Bhasme J. 
which will permit me to differ therefrom 
and decide contrary thereto. In my view, 
the learned single Judge in Keshav Vithal 
Mhatre’s case. was in error in holding 
that the observations of Bhasme J. were 
obiter. He was in further error in ob- 
serving that they were not binding on 
him and discussing the position of such 
tenant as if the question-was res integra. 
The point was not res integra; it was 
concluded by the decision of Bhasme J. 
In any case, on the facts the learned 
single Judge in Keshay Vithal -Mhatre’s 
Case was really not called upon to decide 
the point as in his case the tenancy of 
the person inducted during the. period of 
management had come to an end before 
the end of such management. . $ 


8. In the result, it must be held that 
the view taken by the three authorities 
below was not based on the correct 
legal position and the orders.of the au- - 
thorities below will stand quashed and 
the matter will stand remanded back to 
the Agricultural Lands Tribunal, 
Ahmednagar, for giving its decision 


9. As indicated above, I have to give 
my decision only on the short point of 
law which had been concluded by the 
Maharashtra Revenue Tribunal, and the 
Agricultural Lands Tribunal, Ahmed- 
nagar, will take proper decision in the 
suo motu inquiry considering various 
other provisions of the Tenancy Act 
which have not been considered: by t’ 
and which would have a bearing on the 


rights of such a tenant vis-a-vis the land- 
lord. 


10. The parties will bear their own 
costs of the special civil application. 


Order accordingly. 


Nese 
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(AT NAGPUR) 
TULPULE, d: 
` Paikanna Vithoba’ ~ Mamidwar and 
another, Applicants ~ . Laxminarayan 


Sukhdeo Dalya and another, Opponents. 


Civil Revn. Appin. No. 63 of 1070; D- 
11-9-1976.* 


Civil P. C. (5 of 1908), G. 4 R. 1 — 
Common. question of fact — Instance of 
— Plot of land ‘partitioned among two- 
persons — Joint suit by them in respect 

_of encroachment by common neighbour 
‘held valid as boundaries of: the plet 

would be a commen issùe in separate 

‘suits by them — When common question 
of fact or law is involved, identity. of 

cause of action or interest'is not necessary. 

: (Paras 10, 11) 


Cases Referred : Chronological Paras 


AIR 1973 Bom 358 ` `- 
AIR 1964 All 350 : _ 1963 All ‘LJ 996, s 
B. A” Udhoji, for Apnea G.J. 


‘Ghate, for Opponents.’ 


ORDER:—This revision avplication is 
against an ‘order passed by the Civil 
Judge (Junior Division),, Chandrapur, in 
Regular Civil Suit No. 41 of 1972 hold- 
ing that the suit was bad. for mis-joinder 
of causes of action -and parties. 


2. The brief ‘facts which “may. te 
stated, and which are notin dispute, 
giving rise to this revision are that tha 
plaintiffs are the owners of 2 different 


plots of Lands Nos. 76 and 77. The plair-' 


tiffs are father and son. The plots 76 
and 77 belonged. to them as members of 
a Joint Hindu family once. Later the 
parties came to a partition. A godown 
stands built. upon both the portions of 
` plots 76 and 77. To the south of this 
.þuilding and plots of land is the property 
of defendants 1 and 2 being Plot No.. 78. 
` The plaintiffs complained that by the act 
of the defendants digging 5 pits for the 
purpose of erecting cement pillars and 


constructing a plinth thereon, the de- . 
fendants .have encroached upon plot 
No. 77. A contention was raised thet 


the suit is bad for mis-joinder of parties 
and causes of action, which as stated 
above, succeeded. The present revision 


*(Against Order of P. A. Markandyawar 
8rd Joint Civil J. Jr. Divn. at' Chandra- 
pur, D/- 30-9-1974.) 
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“ material. 
12,14. 


- plaintiff No. 1. 


A.I. R. 


application is directed against that 


order. 


3. Now it is ; well settled that in order 
to determine whether the plaint is bad 
for mis-joinder of causes of action and 
parties, one has to look to the plaint. 
Now looking to the relevant’ and material 
paras 1, 4A, 4B and 9 and 2 of the plaint, 


‘it, will be seen from para 1 that the 


plaintiffs set out the fact. of partition be- 
tween them and say further that the 
plaintiffs own and’ possess’ plot No. 77 
having an area 2470 sq. ft., and the build- 
ing thereon which is also, over partly 
plot No. 76.. In plot No. 77 apparently 
both the plaintiffs 1 and 2 were interest- ` 
ed. The building standing on plot No. 77 
also extends over plot No: 76 and this 


. building is jointly owned. The reference 


to ownership of plot No. 76 and build- 
ing thereon are incidental and not 
Those references and. the 
rather imprecise averments in’ the plaint 
have created some ambiguity in the 
plainttiffs’ case. Lastly in paragraph 1, 
the plaintiffs stated that in the partition 
plot No. 77 and -the godown came to be 
divided into two parts, the dividing line 
being shown by letters M: R. the eastern’ 
portion going to the share of plaintiff 
No. 2 and the western portion going to 
Along with the plaint, 
is a map attached and that map will go 
to show that to the west of letters M. R., 

the property belongs to plaintiff 1, which 
is described as plot No. 77 while to the 
east of line M. R. is the: property ‘of 
plaintiff No. 2, which is partly on plot 
No. -77 and plot No. 76. To the south of 
this plot: No. 77, is plot No. 78 belong- 
ing to defendants. 


4. In para 4-A, the encroachment 
alleged to have been made by defendants 
by means of digging of pits for erecting 
concrete -pillars from out of plot No. 77 
is alleged to be 98 sq. ft. The plinth 40 
feet in length, 2} feet in héight and 1 
foot in thickness and the well: put up is 
shown in the plaint map by letters X, X1, 
E and © and red hatched lines and so 
far as that is concerned, it makes an en- 
croachment on plot No. 77 to the extent 
of 75 sq. ft. The third encroachment on 
plot No. 77 is of 12 sq, feet. All these . 
encroachments which are alleged to 
have been made by defendants on the 
property of the plaintiffs are set out in 


-paras 4A, 4B, 6 and 7. 


5. The learned trial Judge held that 
mo- common question ` was involved, 
though ‘similar evidence, to some. extent 
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‘will have to be recorded and that was 
far from being a common question ef 
law or fact. He felt that since the por- 
tions of the property belonging to plaic- 
tiffs 1 and 2 are different and since er- 
croachments were on separate portions 
of plaintiffs 1 and 2 which went to them 
by reason of the partition and: inasmuch 
as trespass is an independent act rela 
ing to each property, these were two 
different causes of action in which the 
plaintiffs were not interested and, there- 
fore, in his opinion, the suit was bad for 
mis- joinder of causes of action and par- 
ties. 


' 6 The. plaint map will go to show 
that the encroachment is only on plot 
No. 77. Plot No. 76 is to the east ef 
plot No. 78 ‘and the alleged construction 
by the defendents'is only along the lire 
east-west and to the south of plot 
No. 77. It is plot No. 77 which sub- 
sequently on account of partition be- 
tween plaintiffs 1 and 2 came to be divid- 
ed into two, the western portion to tke 
west of line M. R. having gone to plait- 
tiff No. 1 and the eastern portion to tke 
line M R having gone to plaintiff No. 2. 


7. A reference may now be made z0, 


the provisions of O..1, R. 1, Civil P. C., 
which lays down that all persons mey 
‘ be joined in: one suit where 
to relief in respect. of, or arising out cf, 
the same act or transaction or- series of 
acts or transactions is alleged to exist n 
such persans, whether jointly, several- 
ly or in the alternative; and if such per- 
sons brought separate suits, any comman 
question of law or fact would arise”. 


_ 8. Now, therefore, it will be clear 


upon -a plaint reading of O. 1 R. 1, Civil ` 


P. C. that persons having a right <o 
relief, whether jointly or severally ard 
even alternatively can bring a sing.e 
suit, provided the circumstances givirg 
rise to that relief arises out of the same 
act or , transaction or series of acts er 
transactions and provided further that 
in doing so any common question either 
of law. or of fact was involved. Now rn 
the present case there can be no dispuce 
that though plaintiffs 1 and 2 were nat 
jointly interested in removal of the em- 
croachment on their respective portioms 
which came to them on partition from 
out of plot No. 77, they were severally 
interested. Merely because they were 
severally interested, O. 1 R. 1, Civil P. ©. 
would not disentitle to them to bring a 
common suit provided the other condi- 
tions were satisfied. It cannot also be 


“any right. 
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disputed that it is the same act or series 
of acts or transactions of the defendants 
which have given rise to this right to 
relief based upon the independent rights 
of plaintiffs 1 and 2. That right to relief 
is the removal of encroachment occasion- 
ed on account of digging of pits and 
effecting a construction by the defend- 
ants to- the south of their properties. 
The third condition, therefore, which has 
to be satisfied is that if the two plain- 
tiffs had brought separate suits, the suits 
would have given -rise to a common 
question of law or fact. : 


- 9. Now there can be no dispute and 
no objection if the two plaintiffs could 
have brought two separate suits. In 
this particular case since there can beno 
dispute that the right to relief in the 
two plaintiffs arose as a result of the 
same act or series of acts, they could 
have .also combined them in one suit 
provided any common question. of law 
or. fact arose, 


10. The essential question which has, 
therefore, to be decided in the present 
revision application is whether a common 
question either of law or of fact would 
have arisen if two separate suits had 
been . brought. If the answer to that 
question is in the affirmative, then it 
would follow that a single suit could lie. 
Now there is no question here of acom- 
mon question of law -arising. The only; 
question .of fact which arises in a suit 
for removal of encroachment is what 
are the boundaries of the respective pro- 
perties and what is the extent of the en- 
croachment. Now the question as to 
what is the extent of the encroachment! 
and whether it is on two separate por- 
tions, may be a. different question of 
fact, but as to what are the boundaries 
of the plots if they are portions of the 
same plot, would undoubtedly be a 
common qüestion: of fact. In | othe 
words, if'in the. present case the allega- 
tion is that the .defendants have by 
their act encroachéd upon portions of 
plot No. 77 which the plaintiffs own, 
then the question which would have 
been required . to be decided and 
which is required to be decided, ist 
what. is the boundary of the plot No. 77] 
on the southern side. That would de- 
termine the extent of encroachment of 
the different portions. Therefore, though 
the right to remove- the extent of the 
encroachment and possession of the en- 


eroached portion in the different plain- 
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tiffs is different, the question which has 
to be basically and first answered is what 
is the south boundary of plot No. 77; 
and that undoubtedly is a common ques- 
tion of fact. If that is so, then, in my 
opinion, it follows that two suits if 
brought separately would -have raised a 
common question of fact and, therefore, 
under O. 1, R. 1; Civil P. C. could have 
been ‘continued in one suit; 


11. Mr. Ghate for the respondents 
contended that plaintiff No. 1 is not in- 
terested in she portion encroached upon 
by the defendants of plaintiff No. 2’s 
property. Similarly, he argued that 
plaintiff No. 2 is not interested‘ in the 
portion which is encroached upon by 
the defendants on plaintiff No. 1’s pro- 
perty. That may be so, but that is hard- 
ly now a criteria cr consideration. I 
may refer in this connection to the ob- 
servation or dicta at page 599 of Mulla’s 
Civil P. C., Thirteenth Edition, Vol. I. 
There the learned Author observes: 


“But since the test under the new 
English rule as well as the present 
Indian rule is no longer the identity of 
the cause of action, but the identity of 
the act or transaction, such a joinder of 


plaintiffs wauld not be perfectly legi-’ 


timate, both in- England and India.” 


It is ‘not, therefore, necessary any more 
that there must be identity of interes? 
or identity of causes of action.. What is 
necessary is the invclvement of common 
question of law or fact. The words 
“jointly and severally” with reference 
to the plaintiffs in whom the right to 
relief exists are sigrificant and material 
in this case. If that were not to be sa, 
then the words “severally” or “in the 
alternative’ would not have found place 
in o. 1 R. 1, Civil P. C. 


12, A number of cases were referred 
to me by Mr. Udhoji, but-in view which 
I have taken. of the facts of this case, 
it is not necessary to refer to them. 
J would, however, refer to two decisions, 
one reported in Shambhoo Dayal v. Chan- 
dra Kali Devi (AIR 1964 All 350) and 
Krishna Laxman v. Narsinghrao (AIR 
1973 Bom 358) which, though not similar 
in facts, indicate a similarity of questions 
which neve to be answered. 


.13. In Shambhoo Dayal’s case the pra- 
perty belonged to three brothers who 
-leased it out to a tenant. ‘- Subsequently 


A. LR. x è 
the brothers divided the. ‘property 
amongst themselves and sold their 


separate portions to three different per- 
sons. These three persons in their turn 
terminated the tenancy of the defendant 
tenant and filed a suit. Question which 
was raised was whether such a suit was 
bad for mis-joinder of causes of action, 
the property being owned by the plaintiffs 
separately. The contention was negativ- 
ed on the ground that the question which 
was involved was the common question 
of fact, namely, the lease which was 
created in favour of the tenant by the 
erstwhile lessors whose interest and 
rights had devolved on the plaintiffs. 
Even though lessor’s interest * originally 
was one and united and if subsequently, 
it was disrupted and the plaintiffs had 
succeeded to it, a- common question 
which arose was the rights arising under 
the contract. 


14. To the similar effect is the deci- 
sion reported in Krishna Laxman v, 
Narasingkrao (AIR 1973 Bom 358) 
(Supra). In that case the suit was brought 
by the tenant of an erstwhile pro- 
perty which came to be demolished fol- 
lowing the panshet flood disaster and the 
notice issued by the Poona Municipal 
Corporation requiring the property to 
be demolished. The landlord started re- 
construction of the property- and the 
tenants plaintiffs in a joint suit claimed 
to be entitled to the property which was 
being rebuilt on the ground that their 
tenancies had not been brought to an 
end. An objection was raised that the 
suit was bad for multifariousness, and 
their Lordships held that “there was a 
common. question of law which had arisen 
by reason of the destruction of the house 
in consequence of the floods. The relief 
claimed was essentially several and did 
not exist jointly in favour of the plain- 
tiffs’. The test, therefore, was the aris- 
ing of a common question. The observa- 
tions quoted by me above are a complete 
answer to the contentions raised. 


15. The result is, the revision ap- 
plication succeeds and must be allowed. 
The order passed: by the trial Court is 
set aside. There will be no order as to 
costs of this revision application. 


Revision allowed, 
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nee “FULL BENCH 

DESHMUKE, Cc. J., CHANDURKAR 

AND SAWANT, JJ. 

Shriram Manik ` Patil, Appellant yv 
Sojabai Manik Patil, Respondent. 

A. F. A. D. No. 447 of 1971, D/- 23-3- 
1979.* , 


Civil P. c. (1908), Sections 100-101 — 
Existence of custom — Question, as to 
existence of custom not pleaded im 
written statement — Question could not 
be permitted to. be raised for first time 
in second appeal. (Para 41 

Vikramsinha T. Choudhari, for Ap- 
„pellant; B. B. Mali and M. R. Kotwal, 
for Respondent No. 4. 


DESHMUKH, C. J.:— ’ The point tha: 
n referred to the Full Bench is as fol- 
ows:— 


“Whether the word ‘custom’ or ‘usage’ 
in Section 10 (iv) of the Hindu Adop- 
tions and Maintenance Act, 1956, in- 
cludes within its sweep the rules o? 
Bombay School of Hindu Law or ths 
interpretation of the text thereof by 
Courts?” 


When the Reference was opened before 
us by Mr. Choudhari for the appellant- 
original defendant, he wanted t3 
argue that there was a custom of 
adopting boys who have completed the 
age of fifteen years among the commu- 


a ie of the party, in that village. 
It because of this point, which 
he raised in this second appeal befora 


the learned Single Judge that the matte: 
was referred to the Division Bench, and 
by the Division Bench to this larger 
Bench, 


_ 2 We, however, find, on examining 
the ‘pleadings by the parties, that thə 
- appellant- defendant has nowhere plead- 
ed in the written statement that thera 
is a custom in the area to which hə 
belongs or in the community to which 
he belongs or the family from which h2 
hails. The Hindu Adoptions and Main- 
tenance Act, 1956, lays down certain 
conditions for ‘a valid adoption amongst 
the Hindus. Section 4 of that Section 
lays down that:— 


“Save as otherwise expressly provid- 
ed in this Act— _ : 


*Against decision of B. C. Gadgil Diss. 
J., Dhule in ee Appen No. 125 cf 
1970. 
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(a) any text, rule or interpretation of 


‘Hindu law or any custom or usage as 


part of that law in force immediately 
before the commencemént of this Act 
shall cease to have effect with respect 
to any matter for which provision is 
made in this Act.” 

XXX XXX XXX XXX 
Section 5 of that Act lays down:— ` 

"(1) No adoption shall be made after 
the commencement of this Act by or to . 
a Hindu except in accordance with the 
provisions -contained in this Chapter, 
and any adoption made in contravention 
of the said provisions shall be void.” 

XXX XXX XXX XXX 
Section 10 (iv) deals with the persons 
who could be adopted. It lays down in 
Clause (iv) thereof that no person shall 
be capable of being taken in, adoption 
unless one of the conditions to be satis- 
fied is that he or she has not completed 
the age of fifteen- years, unless there is 
a custom or usage applicable to the 
parties which permits persons who have 
completed the age of fifteen years being 
taken in adaption. - 

3. In the face of this positive state- 
ment in the Hindu Adoptions and 
Maintenance Act, the. adoption of the 
appellant, eyen if the facts were to be 
held true, was void, asa person who, 
has completed fifteen years of age 
could not be adopted as per these provi- 
sions. If it could be proved or if it could 
be shown that there is a custom to the 
contrary, and a boy or a girl who has 
completed the age of fifteen years could 
be adopted by way of custom of the com- 
munity or the party etc., then the party 
could claim to be validly adopted. 

.4. However, we find that such a 
pleading is not there at all in the 
written statement, nor any attempt was 
made when the First Appeal was dis- 
posed of in the District Court for 
amendment of the pleadings. For the 
first time in the second appeal Court 
such a question which requires a pro- 
per pleading could not be- permitted to 
be agitated or raised by the party. 

5. This was the only point on which 
this Reference has been made to this 
larger Bench. Our answer, therefore, to 
the point raised is that this question 
does not arise in this litigation. 

6. The appeal will go back -to the 
learned Single Judge for further dis- 
posal according to law. Costs of this 
Reference will be costs in the appeal. 

Order REP 
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, MASOPKAR, J. 

Bhikusa Yamasa Kshatriya Pvt. Ltd., 
Petitioner v. Jagannath Bhikusa 
Kshatriya and others, Opponents. 

Writ Petn. No. 191 of 1979, D/- 21-3- 
1979. 

Trade and Merchandise Marks Act 
(1958), Sections 105 and 27 (1) — Juris- 


diction of civil courts — Enforcement 
of agreement for use of unregistered 
trade mark — Is not within purview of 


Section 105 — Section 27 (1) has no re- 
levancy in deciding question of forum 
— Hence civil suit is not barred. 

The provisions of law that 
affect the jurisdiction of the civil cour-s 
must be necessarily strictly construed 
as there is a universal presumption m 
favaur of the jurisdiction and tke 
jurisdiction so conferred is not to be ex- 
eluded on the basis of any assumptions. 
AIR 1940 PC 105 and AIR 1962 SC 547 


Rel. on. (Para 3) 

Section 105 (c) relates to tke 
passing off of the trade marks, 
whether registered or unregistered. 
A person, who is admittedly tke 


owner of a given trade mark, but under 
an agreement has assigned the rights of 
its use, when resorts to the use of such 
a trade mark in br2ach of the agree- 
. ment would not be the person whe 
would be passing off the trade mark of 
the other person. (Para 7) 


Rights flowing from the entitlement 
to use the property of others are speci- 
fic civil rights and can be protected and 
enforced by grant of specific reliefs. 
Such protective renredies and actions are 
specific remedies available at general 
law and would noi partake by thew- 
selvas into actions for infringement cr 
passing off within the specific conterr- 
plation of the provisions of Sec. 105. 
In such cases the provisions of Sec- 
tion 27 (1) would hardly be appropriate 
to have relevance for finding forum. 

i (Para 7) 

The relief claimed, in this case, wes 
with regard to the enforcement of. the 


agreement and its continuance in favour ` 


-of the plaintiff. Such a case does not 
fall within the purview of Section 165 


.or any of the clauses thereof. (Para 9} 
Cases Referred : Chronological Paras 
AIR 1962 SC 547 3 


(1940) 67 Ind App 222 : 
105 : 
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Bhikusa v. Jagannath (Masodkar J.) 


seek to. 


‘the allegations in the plaint 


A.L R. 


M. V. Paranjape with V. V. Divekar, 
for Petitioner; P.S. Patankar (For No. 1) 
D. D. Samant, (For No. 2) and S. M. 


' Paranjape (For No. 3) for Opponents. 


ORDER:— This petition questions the ' 
order made by the Joint Judge, Nasik, 
whereby he vacated the order of injunc- 
tion passed by the Civil Judge, Junior 
Division, Sinnar, holding that the suit 
filed by the present petitioner was nof 
entertainable by the Civil Court in view 
of the provisions of the Trade and 
Merchandise Marks Act, 1958. Thera 
were also observations in the body of 
the judgment impugned that even other- 
wise also the injunction should not 
have been granted. But with regard to 
that aspect both the . learned Counsel 
submit that the matter may be remand- 
ed for reconsideration in case this Court 
upholds the. jurisdiction of the civil 
Court te entertain the suit filed by the 


present petitioner. 


2. Thus, the sole question to bs 
determined in the present petition is 
whether the jurisdiction of the Civil 
Judge to entertain Regular Civil Suit 
No. 327 of 1977 filed by the present 
petitioner was ousted by the provisions 


of the Trade and Merchandise Marks 
Act, 1958. The view that prevailed 
with the appeal Court is that in view 


of the provisions of Section 27 and Sec- 
tion 105 (c) of the Act, the grievance of 
the plaintiff. can only be entertained by 
the District Court and thus the Civil 
Court having ordinary civil jurisdiction 
was incompetent to try the suit. 


3. Now, as far as the exclusion of 


the jurisdiction of the Civil Court is 
concerned, certain principles’ are well 
settled, in that the provisions of law 


that seek to affect the jurisdiction of 
the Civil Court must be necessarily 
strictly construed as there is a universal 
presumption in favour of the jurisdic- 
tion and the jurisdiction so conferred is 
not to ke excluded on the basis of any 
assumptions. (See Secretary of State v, 
Mask & Co., (1940) 67 Ind. App 222 
(PC) and Magiti Sasmal v. Pandab 
Rissoi, ATR 1962 SC 547). Therefore, 
when the special statute is set up, the 
effort should be to find out what parti- 
cular matters are specifically taken into 
account -by that statute and by provid- 
ing specific remedy the otherwise uni- 
versal civil jurisdiction is put under 
eclipse. 

4. As far as the facts as disclosed by 
are con- 


1979 .. 


cerned, the suit is filed ‘seeking relie? 
of permanent injunction with respect te 
the right to manufacture and trade of 
label and trade name’ upon the allega- 
tions that the plaintiff is .a registered 
company and defendants Nos. 1 to 3 
‘were the proprietors of the label and 
trade name fully described in para 3 
of the plaint which was exclusively be- 
ing used by the plaintiff for the pur- 
pose of manufacture and sale of bidis 
and tobacco under anirrevocable agree- 
ment of November 1, 1956-under which 
all rights with regard to the use of thai 
label and trade mame have been assign- 
ed to the plaintiff. Para 2 of the plaint 
goes on to assert that the plaintiff is 
seized and possessed of all the rights 
under the agreement duly entered into 
and binding on the defendants. It | fur- 
ther narrates how it is using that trad2 
name and label since the beginning af 
the agreement. Para 4 of the plaint gos 
on to say that the defendants havé n3 
right because of the agreement to usa 
the trade name and label for their own 
purposes. Para 5 of the plaint goes on 
to allege that in breach of that agree- 
ment, which was being acted upon for 
more than 20 years, how the defendants 
are trying to act and commit breach by 
attempting to manufacture and trade cf 
the bidis under the said label and trade 
name, which constitutes, as the plaint 
allegation goes, “a breach of the agree- 
ment in perpetuity, giving rise to wrong- 
ful and irreparable loss 
well as‘ amounting to loss of reputation 
and goodwill with respect to the said 
trade name and label”. Para 5 of tha 
plaint, therefore, goes on to state thet 
there is necessity of issuing a permanert 
injunction against the defendants. Para3 
of the plaint asserts that the. defendants 
have no right after the agreement to 
resort to any such user of the trada 
name and label assigned to the plaintif. 
Pdra 7 of the plaint states that defen- 
dants Nos. 2 and 3 are the joint owners 
of the trade name and label along with 
defendant No. 1 and para 8 of the 


plaint alleges that defendant No. 1 at- 


tempted to commit the breach and 
violation of the agreement executed at 
Sinnar on October 21, 1977, thus giving 
cause of action to file the suit. 

5. Simply stated, this plaint is based 
on the agreement and the. cause of ac- 
.tion which has to be gathered from the 
bundle of facts alleged is in express 
terms the alleged commission: of tha 
breach or violation thereof. In terms, 
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and 3 and defendant 


monetary as, 


‘ 
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the plaint states that defendants Nos. 2 
No. 1 are the 
owners of the suit. trade name: and 
label, but they. have no right under the 
agreement, having assigned the same, 
to commit breach thereof by trying to 
use the same in. their own favour. 
Therefore, it has to be concluded that 
the action: is based on the contract with 
regard to the property, being the trade 
mame and label, described in para '2 of 
the plaint. In support of the claim that 
there is an assignment of this item of 
property, the agreements of November 1, 
1956 and also of October 31, 1962 are 
produced. on: record. It may further ‘be 
added that the - said trade name and 
label is an unregistered one within the 
meaning of the provisions of the Trade 
and Merchandise Marks Act, 1958 and 
there is no dispute about that position. 


6. Therefore, if the cause be the 
contract between the parties and the 
cause of action its breach or violation, 
it is undisputed that the Civil Court will 
possess the jurisdiction.. The ` question 
is whether the provisions of the Trade 
and Merchandise Marks ‘Act, 1958 affect’ 
or take away’ that jurisdiction by any 
specific enactment in that regard. 


7. As far as the provisions of Sec- 
tion 105 (c) of the Trade and Merchan- 
dise Marks Act, 1958 are concerned, 
those deal with two types of actions, 
one being the infringement action and 
the other being. passing of action, and 
specifically provide that in. both these 
actions the suit has’ to be instituted 
only in the District Court. As far as 
cls. (a) and (b) of Section. 105 of the Act 
are concerned, the same are not ap- 
plicable to the controversy, for both 
those clauses deal with registered trade 
marks and; admittedly, the trade mark 
in issue is an unregistered one. As . far 
as cl. (c) of Section 105 is concerned, it 
specifically deals with passing off ac- 
tion. The terms of cl. (c) are restrictive 
with regard to the matters of which the 
District Courtcan take cognizance under 
Section 105 (c). The suits should relate 
to the passing off. of the trade marks, 
whether ` registered or unregistered, and 
the actions should be founded- on the 
basis of the use by the defendants of 
any trade. marks which are identical or 
deceptively. similar to the plaintiffs’ . 
trade marks. In other words, it postu- 
lates that with regard to the trade mark 
in issue, the defendants who are nat 
concerned with the trade mark of the 
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plaintiff ‘are charged with use of the 
same in a deceitful manner having ro 
entitlement whatsoever to such usa. 
Passing off cannot be answered unless 
there is an element of deceit in the use 
of the trade mark. A person, who is 
admittedly the owner of a given trade 
mark but under an agreement has as- 
signed the rights of its use, when resoris 
to the use of such a trade mark in 
breach of the agreement would not be 
the person who would be passing off 
the trade mark of the other person. 
Several cases may arise where title to 
trade mark may come in issue and re- 
lief with regard to the ‘ownership - of 
sucha trade mark simpliciter may fall 
for adjudication. Ne doubt, by virtue of 
the definition of ‘trade mark’ as contain- 
ed in the Act’ (Section 2 (1). (v)), amark 
has to possess a connection in. the course 
of trade between the goods and some 
person having the right either as pre- 
prietor or as registered user, to use the 
mark, and questions, when the matters 
are under Section 105 (c) of the Act, 
may in a given case give rise to deter- 
mination of exclusive entitlement. of 
either of the parties to the use of such 
trade mark, but that would be in a way 
necessary to find out the “passing off” 
alleged. The trade mark contemplated 
by the Act is necessarily a distinctive 
mark, in the sense that it distinguishes 
the goods to which it attaches as those 
made or sold by the person who uses 
the mark and is a symbol of identity of 
the make, manufacture and the produ- 
cer of the goods. By long user such 
marks may appropriately. be the valu- 
“able adjunct of the particular trading 
business and its entitlement by continu- 
ous user thereof may arise because af 
the lawful agreements supporting such 
user, notwithstanding that the title and 
ownership of such item of property 
may rest andremain with other person. 
Rights flowing from the entitlement to 
use the property. of others are specific 
civil rights and can be protected and 
enforced by grant of specific reliefs. 
Such protective remedies and actions 
jare specific remedies available at gene- 


> “ral law and. would not partake by 


themselves into actions for infringe- 
ment or passing off within the specific 
contemplation of the provisions ‘of Sec- 
tion 105. Having not’ provided any in- 
fringement action with regard to un- 
registered trade mark by Sec. 105 (a) 
and (b), the provisions of Section 27 (1) 


would hardly be appropriate to have 
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. Section 105 operate on 
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relevance for finding forum: Sec. -27 (1) 
is by its nature declaratory in-charac- . 
ter with regard to the infringement of 
an unregistered trade mark. $. 27. (1) 
does not deal with the initial jurisdic- 
tion but the entitlement or otherwise if 
the action were for infringement of an 
unregistered trade mark. What reljefs: 
can be granted under the provisions of 
the Act are enumerated in Section 106 
of the Act and where the infringement 
action is brought with regard to an un- 
registered trade mark, presumably, the 
provisions of Section 27 (1) to the ex- | 
tent they bar the relief would be of 
applicative use. 


8. Here, as stated above, the action 
is neither for infringement nor for 
passing off. It is specifically for threat- . 
ened breach of the contracts or agree- 
ments and its prevention. The provi- 
sions of Section 105 of the Trade and 
Merchandise Marks Act, 1958 obviously 
are not intended to cover all types of 
actions. Actions under the provisions of 
the Specific Relief Act and under the 
Contract Act are clearly not . excepted 
nor the jurisdiction of the Courts which 
can enforce the: contract and prevent 
its breach is ousted by enacting the 
provisions of Section 105. If one were 
to hold so, a large number of cases 
will arise where there would be no 
specific remedy available. In a case of 
dispute as to title, the ordinary Civil 
Court will not be able to adjudicate if 
we were to hold that because of the 
enacting of Section 105, the only Court 
that can cognizesuch declaratory causes 
is the District Court. So also the suits 
for specific performance of agreements 
to transfer or assign rights or the cases 
where there are breaches of completed 
agreements would also be without re- 
medy as these - are not specifically 
covered by any of the clauses of Sec- 
tion 105. Effort should be in principle 
to assume jurisdiction in favour of the 
Civil Court which partakes in the nature 
of the universal jurisdiction and to find 
exception specifically enacted. For all 
intent and purposes the provisions of 
specific causes 
known as infringement and passing off 
actions, the scope of which is limited 
and not universal. Trade name and trade- 
mark is surely item of property and cari 
be the subject-matter of transfer and 
assignment. Several rights with regard 
to such item of property, like any other 
item ‘of property, would arise and- the 
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Court’s jurisdiction would be - invoked 
for adjudication’ thereof. 

§. With reference to the allegations 
in the plaint, it is obvious and it can be 
the only reasonable inference that the 
suit is filed on the foundation of the 
agreement upon the allegations that the 
said agreement -was acted upon for over 
a period of 20 years and the defendants 
are resiling from the binding agreement 
to the detriment of the plaintiff. The 
relief claimed is with regard to the en- 
forcement of the agreement and its 
continuance in favour of the plaintiff. 
Such a case. does mot fall within the 
purview of Section 105 of the Trade 
and Merchandise Marks Act, 1958 or 
any of the clauses thereof. 


10. That being the position, the ap- 
peal Court was not right in holding that 
the Civil Court had no jurisdiction to 
entertain the suit. That finding of the 
appeal Court recorded in the impugned 
order is set aside and it is directed that 
the appeal Court will now proceed to 
hear the appeal on the basis that the 
suit is properly entertained and decide 
whether the order for injunction was 
properly ‘made. The appeal Court to de- 
cide the appeal as far as possible by 
the end of April 1979. Though the peti- 
tion is thus allowed and the order im- 
pugned is set aside and the matter is 
remitted back to the appeal Court, there 
would be no „order as to costs in the 
present petition. Rule made absolute. 

Order accordingly. 
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Laxman Vithal Rewankar, 
v. Rajaram Narayan Pohurkar, 
ponent. 

Civil Revn. Appin. No. 104 of 1977, 
D/- 9-3-1979.* 

Civil P. C. (1908), Section 11 — C.P. 
& Berar Letting of Houses Rent Con- 
trol Order (1949) Cl. 13 — Decision of 
authority that tenant is not in arrears 
—It operates as res judicata in subse- 
quent suit by landlord for recovery of 
arrears of rent. 

A finding recorded by Rent Controller 
in proceedings under C. P. & Berar 
Letting of Houses Rent Control Order, 


*¥rom order of A. D. Tated, Dist. J. 
Yeotmal D/- 12-1-1977. 
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1949 to the effect that the tenant is not 
in arrears of rent operates as res judi-. 
cata in a civil suit subsequently filed 


-by the landlord against the tenant for 


recovering rent for the same period, 
(Paras 13, 14) 
The general principle of res judicata, 
Section 11 apart, is applicable to a find- 
ing of an authority or tribunal exercis- 
ing judicial function and if the same 
controversy on which finding is given, 
is raised in a subsequent suit, the deci- 
controversy in that suit 
would be barred on the general princi- 
ple: of res judicita. However, this is sub- 
ject to certain conditions, namely, that 
the previous decision was between the 
same parties and on the same matter 
in controversy and that the matter in 
controversy in the earlier proceeding 
must have been decided after full con- 
test or after affording full opportunities 
fo the parties to prove their cases and 
that such a decision should be by an 
authority competent to decide it. 


(Para 16) 

Cases Referred : Chronological Paras 
AIR 1976 All 447 15 
AIR 1973 All 435 14 
. AIR 1972 Delhi 295 14 
ILR (1970) 1 Delhi 106 14 
ILR (1970) 1 Delhi 892 14 
AIR 1965 SC 1153 9, 13 
1952 Nag LJ 613 : AIR 1953 Nag 89 
(FB) 9, 14 


A. M. Bapat, for Applicant, 


ORDER:— The question which arises 
for decision in this Revision Application 


„is whether a finding recorded by Rent 


Controller in proceedings under C.P. & 
Berar Letting of Houses Rent Control 
Order, 1949 (hereinafter referred to as 
the Order) to the effect that the tenant 
is not in arrears of rent operates as 
res judicata in a civil suit subsequently 
filed by the landlord against the tenant 
for recovering rent for the same period. 
This question arises in the following 
circumstances. ; ; 


2. The- non-applicant owns-a room 
which is the subject matter of this liti- 
gation. Hehad let it out to the applicant 
at the monthly rental of Rs. 10/-. In 
1970 the non-applicant made an applica- 
tion to the Rent Controller under the 
provisions of Clause 13 (3) (i) and (iï) 
of the Order for permission to serve a 
notice on the applicant determining his 
lease on the ground that the applicant 
was in arrears of rent for an aggregate 


. period of three months and that he was 
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habitually in arrears of rent. It appears 


in this application non-applicant alleged 
that the applicant had paid the rent 
till end of August 1967 and in Septem- 
ber 1967 non-applicant took a loan of 
Rs. 100/- from the applicant and it was 
agreed that the irterest on this loan 
should be Rs. 30/- and that the amount 
of principal and interest should be ap- 
propriated towards the rent for 13 


months and thus according to mon-av- 


plicant he received the rent up to the 
end of September 1968. Non-applicant, 
therefore, contended inthe said applica- 
tion that the applicant had failed to pay 
. rent from Oct. 1968 till February 1970 
and thus he was im arrears of rent for 
more than three months and he was 
also a habitual defaulter, 


3. On the other hand, the applicant 
contended before the Rent Controller 
that in fact non-avplicant had taken a 
loan of Rs. 500/- from him and it was 
agreed that this amount would not 
carry any imterest and the applicant 
would not pay anyrent of the room till 
the non-applicant repaid the said amount 
of Rs. 500/. The applicant alleged that 
non-applicant had not repaid the said 
loan of Rs. 500/- and hence, he was 
not entitled to recover the rent under 
the above said agreement. Thus the ap- 
Plicant submitted before the Rent Con- 
troller that he did not owe anything io 
non-applicant. by way of rent for the 
period, for which the said proceedings 
had -been started. The Rent Controller 
after considering the -evidence ‘adduced 
by the parties found that the agree- 
ment set up by the applicant had been. 
established and consequently, he ‘held 
that: the applicant: could not be said to 
be in arrears for more than © -three 
months and was also not habitual’ de~ 
faulter, as alleged by non-applicant. The 
non-applicant preferred an appeal before 
the Resident Deputy Collector imder the 
provisions of the said Order. However, 
the latter confirmed the findings and 
order passed by -the Rent Controller in 
favour of the applicant. and dismissed 
the appeal, -The Rent Controller passed 
his order on 20-5-1970 and the Resident 
Deruty Collector - passed - his: oe on 
6-1-1971, . wets A 


4. Thereafter. on ` 3-11-1971 `non-ap- 
plicant ‘filed a suit in’ the Court of Civil 
Judge, . Junior Division ‘at Pusad. against 
the applicant for recovering the rent of 
Rs. 360/- for the. period from October 
1968 to October 1971, In the plaint non= 
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applicant reiterated the same averments 
which he had made before the Rent 
Controller, -In short, he said that he had 
received the rent upto the end of 
September, 1967, He had taken the loan 
from the applicant in September, i967 
and had agreed to pay interest 
of Rupees 30/- thereon and this 
amount of principal and interest was 
appropriated towards the rent for 13 
months. It appears that in the plaint 
non-applicant had referred to the plea 


. taken by the applicant before the Rent 


Controller with regard to the alleged 
loan of Rs. 500/- and non-payment of 
rent on his part till non-applicant re- 
turned this amount, Non-applicant main- 
tained in the plaint that the transaction 
which was sought tobe setup by the ap- 
plicant before the Rent Controller was 
in the nature of usufructuary mortgage 
which required to be proved only by 
registered document and mo oral evi- 
dence could beadmissible on that count, 
Probably what the non-applicant want- 
ed to suggest was that though the plea 
of the applicant had been upheld by the 
Rent’ Controller and by the Appellate 
Authority, it was mot.a plea of loan, 
because of the nature of transaction, 
5.. The applicant resisted the suit by 
filing a detailed written statement and 
inter alia contended that the Rent Con- 
troller had already found that he was 
not in arrears of rent from October:1968 
to February 1970 and. hence, this find- 
ing operated as res judicata, He sub- 
mitted that mon-applicant sought to get 
rid of the order passed by the Rent 
Controliar «and the’ Civil Court had no 
jurisdiction to do ‘so, It appears that he 
also gave the details. of the loan of 
Rs. 500/-, which he is alleged to have 
given to non-applicant , and also set up 
the same agreement, which he had set 


‘up before the Rent Controller, 


6. Amongst the issues framed by the 
trial Court, there was an issue to the 
effect, whether the said finding | of the 
Rent Controller operated: “as ‘res judicata, 
There . was also an issue as to’ “whether 
non-applicant . proved that the applicant 
had failed to pay, monthly ` ‘rent from 
October 1968 to October 1971, The learn- 
ed trial Judge rejected the contention 
of mon-applicant to the effect that the 
plea set up by the applicant before the 
Rent Controller and- before the- trial 
Court. also,- amounted to setting up a 
usufructuary mortgage and -no oral evi- 
dence could be admissible on that count. 
The learned trial Judge allowed. oral 
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evidence to be adduced and-the -parties 
did adduce ‘such evidence before him. 
On this evidence, the learned trial Judge 
upheld the contention of the applicant 
that the non-applicant had borrowed 
some amount from the applicant and 
that so long as this debt was not re- 
paid, the interest was to be appropriat- 
ed towards rent. In this view of the 
matter the leamed trial Judge held that 
the non-applicant had failed to prove 
that the applicant had failed to pay 
rent for the above said’ period. In the 
view, which he took on evidence the 
leamed trial Judge did not think it 
necessary to record any finding on the 
issue with regard to res judicata. Con- 
sequently, the learned trial Judge dis- 
missed the suit with costs. 
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7. The non-applicant then ‘preferred ` 


an appeal before the District Judge. It 
was contended :on behalf of the appli- 
cant before the District Judge that .the 
finding of the Rent Controller - -regard- 
ing the existence of agreement set up 
by the applicant operated as res judicata. 
The learned District Judge megatived 
this contention and proceeded to ex- 
amine the evidence on record to test 
the veracity of the plea set up by the 
applicant with regard to the loan and 
the agreement for payment of rent. On 
examination of the evidence, the learn- 
ed District Judge held against the ap- 
plicant and rejected his. contention to 
this effect. He, therefore, held that the 
applicant was in. arrears of rent for the 
period from October 1968 to October 
1971. Im this view of the, matter, he 
passed a decree for Rs. 360/-. with costs 
of suit in favour of the. non-applicant. 
It is against this decree in. appeal that 


the present a Application Has 
been filed. 
8. Mr. A. M. Bapat, learned counsel 


for the applicant, submitted that the ap- 
plicant had to invoke revisional powers 
of this Court as a second appeal was 
barred under Section 102 of Code of 
Civil Procedure ’ (hereinafter referred ta 
as the Code), as the suit in question was 
of the mature cognizable by a Court of 
Small Causes though it was not . tried 
as such probably because the learned 
Trial Judge did not have ' necessary 
pecuniary jurisdiction to entertain the 
suit. 

9 Mr. Bapat assailed the ‘finding of 
the Appellate Court on‘ the question of 
res judicata. He submitted that the 
learned Appellate Judge had merely 


(Ginwala J.) [Prs. 6-10] Bom. : 307 . 


decided this issue relying on Sec. 7of 
Central Provirices and Berar Regulation: 
of Accommodation Act, 1946 and: cl. 21- 
of the said Order: and had not consider- 
ed. the application of the general princi- 
ples of res judicata to the proceedings 
before Rent Controller. Relying on the 
decision of Supreme Court in Gulab- 
chand v. State of Gujarat (AIR 1965SC 
1153) Mr. Bapat submitted that Sec- 
tion 11 of the ‘Code of Civil Procedure 
is not exhaustive of the law with re- 
gard to res judicata and on the general 
principle of res judicata any previous 
decision on a matter im controversy 


‘decided by a competent authority after 


full contest, will operate as res judicata 
in a subsequent regular suit. Mr. Bapat 
relying on the decision of Full Bench 
of. erstwhile Nagpur High Court in 
Bhailal v. Addl. Deputy Commissioner 
(1952 Nag LJ 613) submitted that the 
Rent Controller and the Deputy Collec- 
tor acting under the said Order exercis- 
ed judicial function and the Rent Con- 
troller is a legal tribunal and mot 
merely an Executive Officer. According 
to Mr. Bapat, if this is so the ratio of 
the decision of Supreme Court in Gulab- 
chand’s case would be applicable to the 
findings of the Rent-'Controller and 
Deputy Collector with equal. force. Thus 
according to Mr. Bapat, the leareed 
District, Judge was in error in holding 
that the finding of the Rent Controller 
and the Deputy Collector in the pro- 
ceedings ` under the said Order uphold- 
ing the plea of ‘the applicant with re- 
gard to the agreement did not operate 
as res judicata. Mr. Bapat submitted that 
Since the’ question of res judicata fixed 
the jurisdiction of the Court to decide 
an issue, ‘this Court. could interfere with 
this finding of the’ ee Court in 
Revision. 


‘ 10. From what I have said above, it 
would be abundantly clear that in the 
proceedings before the Rent Controller, 
the applicant had . specifically pleaded 
that he had advanced a loan of Rupees 
500/- to non-applicant and. that, it was 
agreed that till the latter repaid the 
loan, -he (the applicant) was not to pay 
the. rent .and that since mon-applicant 
had not repaid.the loan .till the. pro- - 
ceedings were taken,.up -before the Rent 
Controller, the . question of payment of 
rent to non-applicant did not arise. It is 
also clear that this plea of the applicant 
not only found favour with: the Rent 


Controller, but also found favour with 
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the Resident Deputy Collector in - ap- 
- peal as the latter confirmed the finding 
and order passed. by the Rent Control- 
ler. It would thus appear that the order 
of the Rent Controller has merged in 
_the order passed by the Resident Deputy 
Collector in appeal. The result, there- 
fore, is that: there is. a final deci- 
sion in the proceedings in the said 
Order to the effect that the appli- 
cant had advanced a loan of Rs. 500/- 
to non-applicant and that he was ab- 
solved from paying rent to the latter 
till the said loan was repaid and since 
it was not repaid, he was not in 
arrears of rent, 


Il. As already seen above, the non- 


applicant filed the suit for arrears of 
rent, which partly covers the same 
period for which the non-applicant 


alleged before the Rent Controller that 
the applicant had failed to pay the rent 
and was in arrears. The same conten- 
tion was raised by the applicant and 
hence, the question was whether this 
contention can be gone into by the 
Civil Court in a suit in the face of the 
finding, which had already been given 
by the authorities under the said Order 
after full contest. 


12. As already seen above, the trial 
Cort did not go into the question. of 
res judicata as it itself went through 


evidence and held the agreement ‘to: 


have been proved by the applicant and 
it thought that the question regarding 
res judicata was nct necessary to be 
decided. As a matter of fact the trial 
Court should have first decided the 
question regarding res judicata and then 
should have considered the evidence if 
it held that the finding of the authori- 
ties’ under the 
operate as res judicata. In this respect 
the approach of the Appellate Court 
was quite correct. It first decided the 
question of res judicata and after having 
negatived it, proceeded to consider the 
evidence to see if the applicant hed 
proved the agreement set up by him 
Now the learned Appellate Judge . was 
of the view that neither Section 7 of 
the Act nor sub-clause (3) of Clause 21 
of the Order prevented the Civil Court 
from deciding a matter on which a find- 
ing had been recorded by the autho- 
rities under the said Order. He is right 
so far as Section 7 is concerned because 
it provides that no Civil Court, tribunal 
or revenue officer other than an officer 
or authority empowered under- an order 


said Order did not™ 
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made or deemed to be made: under Sec- 
tion 2 shall have any jurisdiction. by 
way of appeal or revision in respect of - 


any order passed by amy authority em- 


powered in that behalf by any ` such 
order in respect of any matter specified 
in Section 2. It would appear that this 
section only debars the Civil Court, 
tribunal or revenue Officer: from exer- 
cising any jurisdiction by way of ap- 
peal or revision in respect of am order 
passed by an authority under the said 
order or in respect of matters specified 
in Section 2. Construed strictly, this 
section would not debar the Civil Court 
from deciding a matter which had al- 
ready been decided by the said autho- 
rity. Now clause 21 (3) of the Order 
provides that thedecision of the Deputy 
Commissioner and subject to only such 
decision anorder of the Controller shall 
be final and no further appeal or revi- 
sion or application for review shall lie 
from such decision to any authority 
whatsoever. It would. therefore, ap- 
pear that this sub-clause enjoins fina- 
lity on the decision of the Appellate 
Authority under the order and subject 
to it, on the order of the Controller, 
Now the learned Appellate Judge has 
held that finality is accorded to the 
decision and not to the finding. In 
other words, the leamed Appellate 
Judge appears to make distinction be- 
tween a decision and a ‘finding. Accord- 
ing to the learned Appellate Judge, 
what is final under the said sub-clause 
is the ultimate decision of the Rent 
Controller or the Deputy Commissioner 
as the case may be, but not the finding 
or findings on which the decision is 
based. The learned Appellate Judge was 
of the view. that what the Rent 
Controller was to decide was only the 
question whether applicant had com- 
mitted default in payment of rent so 
as to enable him to grant permission 
under the Order and it was not, there- 
fore, necessary for him to go beyond 
it and decide the question of existence 
or otherwise of the agreement set up 
by the applicant. It is in this view that 
he ‘held that the finding of the Rent 
Controller and the Deputy Collector 
would not operate as res judicata on 
the question of existence of the said 
agreement. It would, therefore, appear 
that the learned appellate Judge has 
merely proceeded to consider the provi- 


sions of Section 7 and sub-clause (3) 
of clause 21 of the Order, but has not 
considered the applicability of the 
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general principles of res judicata to such 
proceedings, 


13. In Gulabchand v. State of Guja- 
rath (AIR 1965 SC 1153) two points 
came up for consideration before the 
Supreme Court. The first was whether 
Section 11 of the Code is exhaustive 
with respect to the application of the 
principles of res judicata in a suit and 
the second point was whether in a sub- 
sequent suit the general principles of 
res judicata can bar the consideration of 
matters directly in issue and identical 
with those, which had been earlier and 
after full contest decided on merits by 
a competent Court in any other pro- 
ceeding including the proceeding in 
writ petition. These points arose in the 
context of the fact that the question: 
which had been decided earlier in a 
writ petition were sought to be agitated 
again in a suit subsequently filed. A 
Bench consisting of five Judges heard 
this matter. Subba Rao J. recorded = 
dissenting judgment .and  Raghubar 
Dayal J. delivered the majority judg- 
ment for himself and other three learn- 
ed Judges. His Lordship considered th 
historical background of the. application 
of the principles of res judicata as con- 
tained in Section 11 of the Code ané 
also the various. decisions of the Privy 
Council and the Supreme Court having 
a bearing onthe points under considera- 
tion and summarised his conclusions ir. 
the following words. 


“As a result of the above discussion. 
we are of opinion that the provisions 
of Section 11 C. P. C. are not exhaus- 
tive with respect to an earlier decision 
operating as res judicata between the 
same parties on the same matter in 
controversy im a subsequent regular 
suit and that on the general principle 
of res judicata any previous decision om 
a matter in controversy decided aftec 
full contest or after affording fair op- 
portunity to the parties to prove thei? 
case by a Court competent to decide if 
will operate as res judicata in a subse 
quent regular suit. It is not necessary 
that the Court deciding the matter for- 
_merly be competent to decide the sub= 
sequent suit or that the former pro- 
ceeding and the subsequent suit hava 
the same subject matter. The nature af 
the former proceeding is immaterial.’ 
It would thus appear that according t3 
‘the Supreme. Court, the general prince 
ple of res judicata is applicable even 
though former proceeding is not a sui, 
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According to these observations, if the, 
decision is recorded in a: former proceed- 
ing on a matter in controversy after 
full contest or after affording fair op- 
portunity to the parties to prove their 
respective cases by a court competent 
to decide it, it will bar the decision of 
the said controversy in subsequent suit 
on the general principle of res judicata 
though not strictly under the provisions 
of Section 11 of the Code of Civil Pro- 
cedure. It is to be noted that according 
to this decision, it is mot necessary that 
the Court deciding the matter formerly 
should be competent to decide the sub- 
sequent suit or thatthe former proceed- 
ing and the subsequent suit must have 
the same subject matter. The nature of 
the former proceeding is immaterial. 


14. It is true that in the passage 
quoted above, the Supreme Court has 
referred to the previous decision being 
a Court (sic) However in my opinion 
the principle laid down there would ap- 
ply with equal force to decisions of 
tribunals or authorities. discharging judi- 
cial function, as the distinction between 
Courts on one hand and such tribunals 
or authorities on theother hand, though 
slight, would not make any difference 
to the application of the said principle. 
The question as to the nature of the 
functions performed by the Rent Con- 
troller and the Deputy Commissioner 
under the Order came up for decision 
before a Full Bench of the erstwhile 
Nagpur High Court in Bhailal v. Addl- 
Deputy Commissioner (1952 Nag LJ 
613). After considering various decisions 
bearing on the point, the Full Bench 
recorded its opinion as follows: 


“Applying these tests to the Rent 
Controller and the Deputy Commis- 
sioner acting under the Order, the in- 
ference is irresistible that they exercise. 
judicial functions and the Rent Control- 
ler is a legal tribunal and not merely 
an executive officer. An examination of 
their powers and duties clearly establi- 
shes this.” 

It would, therefore, appear that the 
Rent Controller and the Deputy Com- 


_ missioner perform judicial functions and 


are as such judicial tribunals. Jt may 
be mentioned here that this decision re- 
fers to the Deputy Commissioner as 
these words occurred in clause 21 as 
originally enacted. But these words are 
now substituted by the word “Collector” 
and.the powers of the Collector can be 
delegated to the Deputy. Collector under 
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clause 21-A by the State Govermment. 
Thus though the decision of Full Bench 
refers to the Deputy Commissioner, it 
would apply also to a Deputy Collector 
exercising the powers under clause 21 
of the Order. Reference may be had to 
some decisions in which the general 
principle of res judicata has been made 
applicable to proceedings, apart from 
the suits by or before authorities con- 
stituted under various Acts. In Madanlal 
v. Competent Authority (ILR (1970) 1 
Delhi 106), the general principle of rəs 
judicata was applied to the decision 
of the authorities under the Delhi Rent 
Control Act and it was held that the 
same contention could not be agitated 
by the parties in subsequent proceed- 
ings under the Slum Areas Act. A simi- 
lar view has been taken by that Court 
in Yoginder Pal v. Competent Authority 
(ILR (1970) 1 Delhi 892). In Sat Pal v. 
Sudarshan Lal (AIR 1972 Delhi 295) the 
general principle of res judicata was 
held to be applicable to quasi-judicial 
decisions of tribunals other than Civil 
Courts. Ofcourse this was on the autho- 
rity of earlier two decisions of that 
court cited above. In Man Singh v. Bir 
Sahai (AIR 1973 All 435) a Division 
Bench of that Cour: held that the deci- 
sion in previous suit on the question of 
tenancy itself would operate as res 
judicata in a proceeding before the Re- 
venue authorities. 


15. In’ Allahabad Bank v. R. S. A, 
Singh (AIR 1976 All 447) a Division 
Bench of that Court held that the 
general rule of res judicata can be in- 
voked in the proceedings under U, P. 
Zamindari Debt Reduction Act. 

16. It would appear from what has 
been said above that the general princi- 
ple of res judicata is applicable to a 
finding of a authority or tribunal ex- 
ercising judicial function and if the 
same controversy on which finding is 
given, is raised in asubsequent suit, the 
decision of that controversy in that suit 
would be barred on the general princi- 
ple of res judicata. However, as can be 
seen. from the passage quoted from the 
decision of the Supreme Court above. 
this is subject to certain conditions. 
namely, that the previous decision was 
between the same parties and on ~” the 
same matter in controversy and that 
the matter in controversy in the earlier 
proceeding must have been decided after 
full contest or after affording full op- 
portunities to the parties to prove their 
eases and that such a decision should 
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be by an authority competent to decide 
it. In this background let us see, if the 
finding of the Rent Controller as con- 
firmed by the Deputy Collector with 
regard to the agreement set up by the 
applicant would operate as res judicata 
in the suit filed by the non-applicant 
against the applicant for arrears of 
rent. : 


17. There is no dispute that the pro- 
ceedings before the Rent Controller and 
the Deputy Collector were between the 
same parties, namely, the applicant and 
the non-applicant. It also cannot be dis- 
puted that the controversy between the 
parties in the proceedings before the 
Rent Controller and the Civil Court 
with regard to the agreement is identi- 
cal because in both the proceedings the 
applicant contended that he was notin 
arrears of rent because of the loan he 
had advanced and the agreement be- 
tween him and non-applicant with re- 
gard to non-payment of rent till the 
loan was due. It cannot be gainsaid 
that in order to arrive at a conclusion 
whether permission should be given to 
the non-applicant to determine the lease 
of the applicant, it was necessary for 
the Rent Controller to find out, if the 
applicant had committed default im pay- 
ment of rent for more than three 
months and if he was a habitual de- 
faulter. Now for recording a finding on 
this point, it was necessary for the Rent 
Controller to consider the contention of 
the applicant that no rent was due 
from him because of the alleged agree- 
ment. Thus the Rent Controller was 
competent to decide and determine whe- 
ther there existed any agreement as 
pleaded by the applicant. Now it is 
amply clear from record that the matter 
had been fully contested by the appli- 
cant and non-applicant before the Rent 
Controller as both of them had adduc- 
ed evidence in support of their respec- 
tive contentions. It is, therefore, clear 
that all the conditions which have been 
laid down by the Supreme Court in the 
aforesaid decision for application ofthe 
general principle of res judicata have 
been Satisfied in this case and if that is 
so, there should mot be any difficulty 
in holding that the finding of the Rent 
Controller as confirmed by the Deputy 
Collector to the effect that there had 
been an agreement between the ap- 
plicant and non-applicant, by which the 
applicant was absolved from payment 
till the loan was repaid, would operate 
as res judicata and bar the considera- 
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tion of this question by the Civil Cour: 
in the subsequent suit. 

18. It is true that the dispute Be 
tween the applicant and’ non-applican: 
before the Rent Controller was witk. 
regard to the period from October 1966 
to October 1971. It would thus appear 
that the period from March 1970 ta 
October 1971 is not covered by the find- 
ing of the Rent Controller. However 
what was to be seen by the Civil Cour: 
was whether there was such an agree- 
ment as pleaded by the applicant and 
on this point the finding of the Ren: 
Controller would operate as res judicata 
Consequently, the Civil Court will have 
to hold in favour of the applicant tha: 
there was such an agreement. In fac 
the trial Court did hold so, though nos 
on the principle of resjudicata, bu: 
‘after examining the evidence. The Ap- 
pellate Court has reversed the 
because in its view the finding of th2 
Rent -Contdoller didnot operate as res- 
judicata. Now. if once it is held. that 
there was an agreement as pleaded b7 
the applicant, the non-applicant would 
not be able to establish that the rent 
for the aforesaid period is due, unless 
he ‘establishes that he had repaid ` tha 
loan of Rs. 500/- to the applicant ani 
the latter had therefrom become liablə 
to pay the rent. Now ‘there is no ev. 
dence, much less pleading to this effect 
and hence, if the. said agreement is heli 
to be operative, unless it is proved 
otherwise, it has to be held that the ap- 
plicant did mot owe any rent to. the 
non-applicant uring the existence cf 
such an agreement. In this view of the 
matter, therefore, the learned Appellate 
Judge, was not right in ` holding that 
the applicant owed ari amount of Rup- 
ees 360/- as rent for the abovesaii 
period. In the view, which I take, ths 
finding of the learned Appellate Judge 
cannot be sustained ard will have tote 
set aside. Consequently, the decree 
passed by him will have to be reversed 
and that..of the trial Court will have 
to be restored. 


19. The: . reaa application is 
therefore, allowed. The rule is mace 
absolute and the decree passed by tke 
Appellate Court is hereby set aside ard 
the decree: passed by the trial Court is 
hereby. : restored. Non-applicant .. shall 
pay costs of the. applicant of the. appeal 
as well as this Revision jppelication ard 
bear hig own. 

“Revin allowed, 
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D. S. Rege, Petitioner v. The Munici- 
pal Corporation of Greater Bombay and 
another, Respondents. 

Mise. Petn. No. 112 of 1974, D/- 30-1- 
1979. 

(A) Bombay Municipal Corporation 
Act (3 of 1888), Sections 298 (2) and 
(3), 299, 301 (1) and (2) — Sections are 
ultra vires Article 14 of the Constitu- 
tion and are void. (Constitution of 
India, Article 14). 

Sub-sections (2) and (3) of Sec. 298, 
Section 299 and sub-sections (1) and (2) 
of Section 301 infringe the- provisions 
of Article 14 of the Constitution and 
are void. AIR 1965 SC 1017. Rel. on. 
AIR 1969 SC 634 and AIR 1974 SC 2009 
Disting. ILR (1972) Andh Pra 214 Ap- 
plied. (Para 26) 


The owner whose land is acquired 
under the provisions of Sections 297 to 
301 is prejudiced as compared to what 
would have: happened had the land 
been „acquired under the provisions of 
Section 296. (Para 12) 


The objective of both sets of provi- 


sions is to acquire lands for 
a public street. Both sets of 
provisions can be applied when 
the object -is to widen a public ‘street. 


There is no good reason why the Com- 
the 
provisions of Section 296 when a pub- 
lic street is required to be widened 
from end to end. There are no guide- 
lines ‘as to when. one set of provisions 


must be.” implemented ' and ‘when the 
other. ` ' (Para 20) 
. There is no. difference. between the 


owners whose lands are. to be acquired 
under the provisions: of Sections 297 to 
301 for prescription of the regular: line 
of the street and the owners whose 
lands are to be acquired under Sec. 296 
for widening. or extending . a` public 
street. There. being to such ` difference, 
it: cannot be held to ‘bear a` réasonable 
relation. to the object to. be“ achieved: 
There is no classification founded on an 
intelligible.- differentia .which . distingui- 
shes the owners of lands left. out ‘by 
the provisions of Sections 297 to 301. 
AIR 1965 SC 1017: Ref. - (Para 23) - 


-(B} . Bombay. “Municipal ` l .Corporation 
Act (3 of. 1888), Sections 297: to 301 — 
Validity — Not ultra vires. Art. 19 O © 
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or 31 of of the Constitution. (Constitu- 
tion of India, Articles 19 (1) (f); 31). 
The provisions of Sections 297 to 301 
do not infringe Article 19 (ly (f) or 
Article 31 of the Constitution. Under 
the provisions of Section 504 the Chief 
Judge, Small Causes Court, is entitled 
to determine the compensation payable 
for lands acquired under Sections 297 to 
301 and, that, therefore, such compensa- 
tion must be determined by adopting 


Judicial norms and must provide full 
indemnification to the affected owner. 
AIR 1972 SC 1730 Rel. on. (Para 25) 
Cases Referred : Chronological Paras 
AIR 1976 SC 2095 19 
AIR 1974 SC 1202 17 
AIR 1974 SC 2009 22 
AIR 1973 SC 689 15 
AIR 1972 SC 1730 24 
ILR (1972) Andh Pra 214 19 
AIR 1969 SC 634 i 21 
AIR 1968 SC 1425 15 
(1968) First Appeal Nos. 386 to 395 of 

1968 :.ILR (1977) Bom 128 8 
AIR 1967 SC 1581 22 
AIR 1967 SC 1836 l 18 
AIR 1965 SC 1017 14, 23 
(1911) 13 Bom LR 1130 6 


M. M. Sakhardande, for Petitioner; 
K. K. Singhvi with N. V. Kamat and 
C. J- Sawant (for Respondent No. 1) 
and N. H. Gursahani, Govt. Pleader 
with R.P. Vyas, (for Respondent. No. 2) 


_ for Respondents; N. H. Gursahani Govt, | 


Pleader for Advocate-General. 


ORDER:— There are provisions in the 
Bombay Municipal Corporation Act, 
1888, (hereinafter called “the Act”) for 
the acquisition of lands for the pre- 
scription of the regular line ofa public 
street. The principal question that I 
must answer in this petition is, do these 
provisions transgress the constitutional 
guarantee of equality? 


2. On or about 26th October 1967 a 
public notice was sigmed by the Muni- 
cipal: Commissioner intimating - that, 
pursuant to the provisions of S. 291 (b) 
of the Act, it was proposed to prescribe 
a fresh line in substitution of the ex- 
isting regular line of the public’ street 
known: as’ Linking Road between 
Turner Road, Bandra and - Juhu 
Santacruz. It called for objections ‘and 
representations in respect.of the propo- 
sal. It appeared in the newspapers and 
was pasted at: several points along the 
said road. On 1st June 1968. the Muni- 
cipal Commissioner wrote 4 letter to 
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‘Works Committee 


Road, - © 


AIR. 


the first respondents’. Works Committee 
(Suburbs), the subject whereof was 
the revision of the regular line of the 
said road to 90 feet. The Municipal 
Commissioner stated in the said letter:— 
“The existing 60’ Vithalbhai Patel 
Road (Linking Road, Bandra) is propos- 
ed to be widened to 90’ (27.4321 M) to 
give relief to the present traffic and 
cater to the needs of the future.” 
He went on to state that the present 
width of the said street would within 
the next two decades 
quate. He then stated:— 
“It is, therefore, confirmed that the 
road widening is most essential and ex- 
penditure incurred thereon would off-set 
the benefit the road users will accrue. 
7. I, now, therefore, request the sanc- 
tion of Corporation as required under 
Section 297 (i) (b) of Bombay Municipal 
Corporation Act, to revise the regular 
line to 90.0” as shown in green on the 
accompanying plan to EET/&C/Sub/21 
and EET & C/Sub-2i-A dated 18-3- 
1968.” 


The Works Committee (Suburbs) at its 
meeting held on 26th June 1968 re- 
commended to the ist respondent that 
the Municipal Commissioner’s said Pro- 
posal be sanctioned. At its meeting held 
on 12th September, 1958 the 1st respon- 
dent contirmed the proceedings of the 
(Suburbs) held on 
26th June 1968. On lst February 1974 
the Petitioner was served with a notice 
under Section 299 of the Act. The 
notice stated that certain land (not oc- 
cupied by a building) forming part of 
the petitioner’s premises, being Plot 
No. 353 situate at Linking Road, lay 
within the regular line of the public 
street as prescribed by the Commis- 
sioner under Section 297 of the Act and 
gave notice under S. 299 of the Act that 
after the expiration of 7 clear days 
from the service of the said notice, the 
ist respondent intended to take posses- 
sion of that land. On Tth November, 
1974 the petitioner’ approached this 
Hon’ble Court with this petition pray- 
ing for a writ to quash the said Notice 
dated lst February 1974 and to restrain 
the respandents from taking any action 
thereon. 
3. The Provisions in the Act relating 
to the preservation of the regular line 
of public streets are Sections 297 to 301, 
They read as follows:— 

“297. (4) The Commissioner may— ` 
` (a) prescribe-a line on each side of 
any public street:— ` 


become inade- | 
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(Provided that in the case of any 
public street in the suburbs the regular 
line of a public street operative under 
any law in force in any part of tha 
suburbs on the day immediately pre- 
ceding the date of coming into force af 
the Bombay Municipal (Extension cf 
Limits) Act, 1950, (and in the case cf 
any public street in the extended 
suburbs the regular line of a public 
street operative under any law in force 
in any part of the extended suburbs 
on the day immediately preceding tha 


date of the coming into force of the 
Bombay Municipal (Further Extension 
of Limits and Sch. BBA (Amendmenf) 


Act, 1956) shall be deemed to be a lina 
prescribed by the Commissioner under 
this clause.) 

(b) from time to time, but subject in 
each case to his receiving the authority 
of the Corporation in that behalf, pre=- 
cribe a fresh line in substitution far 
any line so prescribed, or for any part 
thereof provided that such authority 
shall not be accorded.. ` 


(i) unless, at least one month before 
the meeting of the corporation at whica 
the matter is decided, public notice cf 
the proposal has been given by the 
Commissioner by advertisement in locel 
newspapers as well as in the (Officicl 
Gazette), and special notice thereo?, 
signed by the Commissioner, has also 
been put up in the street or part of the 
street for which such fresh line is prc- 
posed to be prescribed, and 


(ii) until the corporation have con 


sidered all objections to the said propc- ` 


sal made in writing and delivered =t 
the office of the Municipal Secretary 
not less than three clear days before 
the day of such meeting. í 


(2) The line for the time being p 
scribed shall be called “the regular fins 
of the street.” 


(3) No person: shall conaire any 
portion of any building within the 
regular line of the street except wiii 
the written permission of the Commis- 
sioner, who shall, in every case in 
which, he gives such permission, at the 
same time report his reasons in writing 
to the standing committee. 

298. (1) If any part of a building 
abutting on a public street is within 
the regular line ofsuch street the Çor- 
missionér may, whenever it is proposed— 

-{a) to rebuild such building or to 
take down such building. to an exte=xt 
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- exceeding one-half thereof above the 


ground level, such half to be measured 
in cubic feet; or 

(b) to remove, reconstruct or make 
any addition to any portion of such: 
building which is within the regular 
line of the street, in any order which 
he issues, under Section 345 or 346, 
concerning the rebuilding, alteration or 
repair of such building, require such 
building to be set back to the regular 
line of the street. 

(2) When any building, or any part 
thereof within the regular line of a 
public street, falls down, or is burnt down, 
or istaken down whether under the provi- 
sions of S. 351 or 354 or otherwise, the 
Commissioner may at once take posses- 
sion on behalf of the corporation of the 
portion of land within the regular line 
of the street theretofore occupied by 
the said building, and, if necessary, 
clear the same. f 

(3) Land acquired under this section 
shall thenceforward be deemed a part 
of the public street and shall vest, as 
such, in the corporation. . 


299. (1) If any land not vest- 
ing in the corporation, whether 
open or enclosed; lies | within 


the regular.line of a public street, and 
is not occupied by a building, or if a 
platform, verandah, step or some other 
structure external to a building abutt- 
ing on a public street, or a portion of 
a platform, verandah, step or other such 
structure, is within the regular line of 
such street, the Commissioner may, 
after giving to the owner of the land 
or building not less than seven clear 
days’ written notice of his intention -to 
-take possession -on behalf of the 
corporation of the said land with its 
enclosing wall, hedge or fence, if any, 
or of the said platform, verandah, step 
or other such structure.as aforesaid, or 
of the portion of the. said platform, 
verandah, step or other. such structure 
aforesaid which is within the regular 
line of the street, and, if necessary, 
clear the same and the land so acquired 
shall thenceforward be deemed a part 
of the public street., 


(2) -Provided that when the land or 


. building is vested in (the Government) 


possession shall not be taken as afore- 
said without the’. previous sanction | of 
the Government concerned and, when 
the land or. building is vested’ in any 
Corporation constituted. by Royal Char- 
ter or by .an Act of Parliament,- (of the 
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United Kingdom) or by an Indian law, 
possession shall not be taken as afore- 
said without the previous sanction cf 
the State Government. 

300. (1) If any building which abuts 
on a public street is in rear of the 
regular line of such street the Com- 
missioner may, whenever it is proposed, 

(a; to rebuild such building, or 

(b) to alter or repair such building 
in any manner that will involve the 
removal or re-erection of such building, 
or of the portion thereof which abuts 
on the said street, to an extent exceed- 
ing one-half of such building or por- 
tion thereof above the ground-level, 
such half to be measured in cubic feet, 
in any order which he issues, under 


Section 345 or 346, concerning the re- 
building, alteration or repair of such 
building, permit or, with the approval 


of the standing committee, require such 
building to be set forward to the regu- 
lar line of the street. | 

(2) For ‘the purposes of this section, a 
wall separating any premises from a 
public street shall be deemed to be .a 
building; and it shall be deemed to be 
a sufficient compliance - with a permis- 
sion of requisition ‘to set forward a 
building to the regular line of a street 
if a wall of such materials and dimen- 
sions as are approved’ by the - Commis- 
‘sioner’ is erected along the said line. 
301.- (1) Compensation shall be paid by 
the Commissioner .to the ‘owner af 
any building: or -land acquired for a 
public street ‘under Section. 298 ` or 
299, for any -loss which such owner 
may sustain in consequence of’ his 
building or land being so acquired 
and ' for, any expense incurred : by. 
such owner in consequence ‘of the order 
‘made by the. Commissioner under‘ either 
of the said sections; provided that: any 
increase or decrease ‘in the value’ of. tha 
remainder of the property ‘of’ - which 
the building or land so acquired - form- 
ed part ‘likely to accrue from 
the set back to the regular line of the 
street shall’ be taken into consideration 
and allowed for- in ‘determining `, the 
amount of such compensation. í 


(2) If, in consequence of any order is 
set forward a building. made . by ‘ the 
Commissioner under the last | preceding 
section, the owner- of such building sus- 
tains any loss or damage, compensation 
shall be paid to“him by- the: Commis~ 
sioner for such loss or damage. 

(8) If the additional. land which - “will 
be included in the premises © of’: any 


has been’ 
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person required or permitted under the 
last preceding section to set forward a 
building belongs to the corporation, the 
order`or permission of the Commis- - 
sioner to set forward the building shall 
be a sufficient conveyance to the said 
owner o? the said land; and the price 
to be paid to the corporation by the 
said owner for such additional land 
and the other terms and conditions of 
the conveyance shall be set forth in the 


-said order or permission. 


(4) If, when the Commissioner re- 
quires a building to beset forward, the 
owner of the building is dissatisfied 


with ‘the price fixed to be paid to the 
corporation or any of the other terms 
or conditions of the conveyance, the 
Commissioner shall upon the application 
of the said owner at any time within 
fifteen days after the said terms and 
conditions are communicated to. him, 
refer the case for the determination of 
the Chief Judge of the Small Cause 


Court, whose - section thereupon shall 
be conclusive.” 
4. Under the provisions of Sec. 296 


of the Act the Commissioner has power 


to acquire land required for the pur- 
poses, inter alia of widening and ex- 
tending public . streets. Section 296 


reads thus:— 


“296. (1) The Commissioner may, sub- 
ject to-the provisions ot Sections 90, 91 
and 92— . 

(a) acquire any land required for the 
purpose of. opening, widening, extend- 
ing or otherwise improving any public 
street or of making any new public 
street, and the buildings, if any, stand- 
ing upon such land: - 

. (b) acquire in: addition to the said 
land! and the building if any, standing 
thereupon, all` such' land with 
buildings, if any, standing thereupon, 
as it -shall seem expedient for the cor< 
poration to acquire: outside of the. regu- 
lar. line, : or. of the intended regular line, 
of such ‘street; 

-(c) lease, sell or otherwise dispose of 
any land or building purehasgd under 
clause (b). 

(2) Any conveyance of. land or of a 
building under clause (c). may. comprise 
such conditions as- the Commissioner 
thinks fit, as to the removal of the 
existing building, “the description of 
new building to be erected, the period 
within which ‘such new building ‘shall 
be completed and other such matters.” 

5. The principal - argument "which 
advanced before me’ on be- 


the 
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half of the petitioner is that there is 
no difference in the objectives of Sec- 
tions 297 to 301 on the one hand and 
` Section 296 on the other hand; that, at 
any rate, the objective of both these 
provisions is a municipal objective, that 
the Act discriminates in providing one 
procedure for acquisition of land for 
the regular line of the street and an- 
other procedure. for the widening or ex- 
fending the width of the street; that 
the Act permits the Commissioner tc 
discriminate by resorting for the same 
objective to the one or the other pro- 
‘cedure; that the procedure prescribed 
in Sections 297 to 301 is the’more strir- 
gent procedure in so far as the affect- 
ed owner is concerned; and that, there- 
fore, the provisions of Sections 297-301 
transgress Article 14 of the Constitu- 
tion, z 


6. It would be well to consider firsi 
whether there is any real difference .in 
the objectives of the provisions in Sec- 
tions 297 to 301 of the Act on the one 
hand and the provisions in Section 296 
on the other hand. The question differ- 
ently put would be: what is involved 
in prescribing the regular line of the 
street. In the judgment of a Division 
Bench of this Court in the case of 
Municipal Commr. v. Mancherji Peston- 
ji Choksey, (1911) 13 Bom LR 1130, 
Scott. C. J. said (at p 1134) that the 
substitution of fresh regular line for a 
street or part of the street under, the 
said provisions would in all probability 
in a progressive city like Bombay hava 
for its object. the widening of the 
street. It is clear that both sets of pro- 
visions may be employed with the ob- 
ject of road widening. 


7, The next issue 
would any prejudice be caused to a 
citizen whose land is acquired under 
the provisions of Sections 297 to 301 of 
the Act as compared to what would 
happen if it were acquired under the 
provisions of Section 296? It is” clear 
that for the acquisition of land under 
the provisions of Section 296 the provi- 
sions of the Land Acquisition Act would 
be employed. ; 

8. Mr. Sakhardande, learned Coun- 
sel for the petitioner, drew my atten- 
tion to the provisions of Sections 297 
to 301 on the one hand and Sec. 24 (6) 
of the Land .Acquisition Act on the 
other. He pointed out that under the 
provisions of Section 301 any increase 
or decrease in the value of the remain- 


that arises is: 
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` der of the property. of which the land 


acquired formed a part, likely to ac- 
crue from the set-back to the regular 
line of the street had to be taken into 
consideration and allowed for in deter- 
mining compensation. On the other 
hand, in determining compensation 
under Section 24 (6) of the Land Ac- 
quisition Act, any increase in the value 
of the remaining land of the owner 
was not to be taken into consideration, 
Mr. Sakhardande contended that pre- 
judice would thus be caused by resort 
to the provisions of Section 297 to Sec- 
tion 301. Mr. Singhvi, learned Counsel 
for the lst respondent, drew my atten- 
tion to a judgment of a Division Bench 
of this Court (unreported) in First Ap- 
peal No. 386 of 1968 (and First Appeals 
Nos. 387 to 395 of 1968), Municipal 
Corporation of Greater Bombay v. Cen- 
tral Bank Executor and Trustee Co. 
Ltd., in which the words “any loss’ 
which such owner may sustain” in Sec- 


tion 301 were interpreted to mean a 
loss of property with all its con- 
comitants; the Court held that the 


owner was entitled to full indemnifica- 
tion, being not only the value of the 
land acquired but also of the benefits 
that may have existed by ownership of 
the land acquired in relation to the 
value of his property. In the light of 
that Judgment, I cannot hold that any 
prejudice would becaused to the owner 
by reason of resort to the provisions of 
Ss. 297 to 301. 


9. The next point made by Mr. 
Sakhardande was that under the provi- 
sions of Section 23 (2) of the Land Ac- 
quisition Act the owner of the land ac- 
quired was entitled to an additional 
sum of 15 p.c. upon the value of the 
land acquired as solatium whereas 
there is no provision for any solatium 
under Sections 297 to 301. This is un- 
doubtedly an aspect prejudicial to the 
interest of the owner whose land is ac- 
quired under the provisions of Ss. 297 
to 301 and has, as will be set out here- 
after, been held to be so by the 
Supreme Court. A 


10. Mr. Sakhardande drew my atten- 
tion to the fact that a personal hear- 
ing was imperative before land was ac- 
quired under the provisions of the Land 
Acquisition Act and to the judgment of 
the Supreme Court in the case of Farid 
Ahmed v. Ahmedabad Municipality. 
AIR 1976 SC 2095, where the Court 
held that it was mandatorily pro- 
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vided for.. Mr. Sakhardande contended 
that the fact. thet there was no 
provision for a personal hearing before 
land was acquired under the provisions 
. of Sections 297 to 301 was prejudicial 
to the rights of the owner whose land 
was acquired under these provisions, 
There is some substance in this con- 
tention; the right to a personal hearing 
before land is acquired would enable 
owner to place his objections more 
fully before the acquiring authority, 


11, Mr. Sakhardande’s next point 
was that there was no provision in the 
Act for judicial determination of the 
compensation to be awarded for land 
acquired under the provisions of Sec- 
tions 297 to 301 whereas, under the 
provisions of Section 18 of the Lani 
Acquisition Act, a reference to Court 
upon the amount of compensation was 
contemplated and an appeal therefrom 
lay under the provisions of Section 54 
of the Land Acquisition Act. It was Mr. 
Sakhardande’s contention that the words 
“any person” in Section 504 applied 
only to a person other than the Muni- 
cipal Commissioner and that Sec. 504 
provided for determination by tha 
Chief., Judge of the Small Causes Court 
of the compensation to be paid only 
when it was payable by a person other 
than the Municipal Commissioner. It 
was contended by. Mr. Singhvi on be- 
half of the Ist respondent that there 
was no reason to read the word; 
“any person” in Sec, 504 in a narrow 
sense and that, in fact, applications for 
determination of compensation payable 
by the Municipal Commissioner were 
entertained by .the Chief Judge of the 
Small Causes Court under the provi- 
sions of Section 504, From the unre- 
ported judgment of the Division Bench 
to which I have already referred it is 
clear that the appeals there decided 
arose out of a common judgment de- 
livered by the Chief Judge of the 
Small Causes Court upon applications 
made to him under Section 504 for de- 
termining the compensation payable. by 
the Municipal Commissioner in respect 
of lands acquired under the provisions 
of Sections 297 to 301. In my view, the 
words “any person’ in Section 504 
must be read in their ordinary and 
broad meaning and do, ‘therefore, ‘in- 
clude within their ambit the Municipal 
Commissioner. Judicial determination of 
the. compensation awarded to the § af- 
fected owner under the provisions of 
Sections 297 to 301 is, therefore; provid- 
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_ed for -under the Act and there would - - 


be no prejudice to the owner on that 
account, : : 

` 12. On a balance, I find that the 
owner whose land is acquired under 
the provisions of Section 297 to 301 is 
prejudiced as compared to what would 
have happened had the land been ac- 
quired under the provisions of Sec. 296, 


13. The next issue to determine is 
whether or not the provisions of Sec- 
tions 297 to 301 infringe the guarantee 


of equality under Article 14 of the 
Constitution. Mr. Sakhardande invited 
my attention to decisions of the 


Supreme Court wherein the impact of 
Article 14 upon various statutory pro- 
visions for compulsory acquisition of 
land for public purposes has been con~ 
sidered. 


14. In the judgment of the Supreme 
Court in Vajravelu v. Spl. Dy. Collec- 
tor, AIR 1965 SC 1017, the Court was 
concerned with determining whether an 
Act passed to amend the Land Acquisi- 
tion Act in the State of Madras for the 
purposes of enabling the State to ac- 
quire land for housing schemes con~ 
travened Article 14 of the Constitution, 
The Court observed that under Art. 14 
of the Constitution equality before the 
law and equal protection of the law 
could not be denied but this did not 
preclude the legislature from making a 
reasonable classification for the purpose 
of legislation. That classification was 
required to pass two tests, namely, that 
it must be founded on an intelligible 
differentia which distinguished persons 
and things left out of the group, and it 
must ` a rational relation to the . object 
sought to be achieved. To ascertain 
whether the tests were satisfied, three 
‘questions were to be posed: (i) What 
was the object of the Act? (ii) What 
were the differences between persons 
whose lands were acquired under the 
Act and those whose lands were acquired 
for other purposes, or between the lands 
acquired? (iii) Whether these differ- 
ences had a reasonable relation to the 
Acts’ object? Answering these questions 
in the ccntext of the Act before it, the 
Court said:— 

* | ..Now what are the differences, be- 
tween persons owning lands in the 
Madras City or between the lands ac- 
quired which have a reasonable rela- 
tion to the said object. It is suggested 
that the differences between people 
owning. lands rested'on the . extent, 
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quality and the suitability of ‘the -larids 
acquired for the said object. The differ= 
ences based upon the said criteria 
. have no relevance to the object of tha 
Amending Act. To illustrate, the extert 
‘of the lands depends upon the magni 
tude of the scheme undertaken by tha 


State. A large extent of land may bs 


acquired for a university or for a net 
work of hospitals under the provisiors 
of the principal Act and also for a 
housing scheme under the Amendinz 
Act. So too, if the housing scheme is a 
limited one, the land acquired may nct 
be as big as that required for a biz 
university. If waste land is good for a 


housing scheme under the Amending 
Act, it will equally be suitable for a 
hospital or a school for which the 


said land may be acquired under the 
Principal Act. Nor the fimancial posi- 
tion or the number of persons owning 
the land has any relevance, for in both 
the cases land can be acquired from 
rich or poor, from one individual cr 
from a number of persons. Out of ač- 
jacent lands of the same quality and 
value, one may be acquired for a hous~ 
ing scheme under the Amending Act 
and the other for a hospital under the 
Principal Act; out of two adjacert 
plots belonging to the same individual 
and of the same quality and value, one 
may be acquired under the Principal 
Act and the other under the Amending 
Act. From whatever aspect the -matter 
is looked at the alleged differences 
have no reasonable relation to the ot- 
ject sought to be achieved. It is said 
that the object of the Amending Act in 
itself may project the differences in the 
lands sought to be acquired under the 
two Acts. This argument puts the cart 
before the horse. It is one thing to say 
that the existing . differences between 
persons . and properties have a reasor~ 
able relation to the object sought to be 
achieved and it is totally a differert 
thing to say that the object of the 
Act itself created the differences. As- 
suming that the said proposition :s 
sound, we cannot discover any differ- 
ences in the people owning lands or in 
the lands on the basis of the objec. 
The object is to acquire lands fcr 


housing schemes at a low price, 
For achieving that object, any 
land falling in any of the 


said categories ‘can be acquired under 
the Amending Act. So too, for a public 
purpose any such land can. be 


ed under the Principal Act, We, there- 


acquir. 
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fore; ‘hold - that distrimination is writ 
large on the Amending Act and it can- 
not be sustained on the principle of 
reasonable classification. We, therefore, 
hold that the Amending Act clearly 
infringes Article 14 of the Constitution 
and is. void.” 


15. In Balammal v. State of Madras, 
AIR 1968 SC 1425, the Court held that 
the Madras City Improvement Trust 
Act, 1950, in so far as it sought to de- 
prive affected owners of the statutory 
addition of solatium to the market 
value of their lands under the provi- 
sions of Section 23 (2) of the Land Ac- 
quisition Act, was violative of the 
equality clause of the Constitution and 
void. The Court stated:— — 


“A clear case of discrimination which 
infringes the guarantee of equal protec- 
tion of the law arises and the provision 
which is more prejudicial to the owners 
of the land which are compulsorily ac- 
quired must on the decisions of this 
Court be deemed invalid.” 


16. In Nagpur Improvement Trust v, 
Vithal Rao, AIR 1973 SC 689, the Court 
was concerned with the validity of the 


. Nagpur Improvement Trust Act. When 


land was acquired under the provisions 
of that Act compensation was required 
to be determined according to the use 
to which the land was put at that date 
and mo solatium was required to be 
paid. The Court concluded that the 
owner whose land was acquired under 
the Nagpur Improvement Trust Act 
would suffer as compared to what 
would happen if the same land was ac- 
quired under the provisions of the . 
Land Acquisition Act: The Court stated 

that it was clear that the State could 
acquire lands for housing schemes 
under the Land Acquisition Act or 
under the Nagpur Improvement Trust 
Act and, this being so, it enabled the 


State to discriminate between the 
owner equally situated from another 
owner. The Court considered whether 


classification could bemade on the basis 
of public purpose and held that ordi- 
narily classification based on public 
purpose was not permissible under 
Article 14 for the purposes of determin- 
ing the compensation payable, The 
Court stated that the existence of two 
Acts enabled the State to give one 
owner different treatment from an- 
other owner equally situated and entitl- 
ed the owner discriminated against to- 
claim : protection of Article. 14, The 
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Court observed that it was impermis- 
sible for the State to have one law for 
acquiring lands for hospitals and 
another for acquiring lands for schools; 
one law for acquiring lands for clear- 
ing slums and . another for acquiring 
lands for Government buildings; one 
law for acquiring lands in New Delki 


and another for acquiring lands in Old ` 


Delhi. The Court struck down the pro- 
visions of the Nagpur Improvement 
Trust Act, 


17. In the case of Om Prakash v. 
State of U. P., AIR 1974 SC 1202, the 
Supreme Court affirmed the judgment 
in the Nagpur Improvement Trusts 
case, 


18, In the case of Satwant Singh v. 
A. P. O. New Delhi, AIR 1967 SC 1836, 
it was held by the Supreme Court that 
a law which discriminates or which en- 
ables an authority to discriminate’ be- 
tween persons without just classification 
is void. 

19. Mr. Sakhardande then referred 
me to a judgment in the Andhra Pra- 
desh High Court in Sriniwas Pitti’ v. 


Municipa: Corporation of Hyderabad, 
ILR (1972) Andh Pra 214. Under con- 
sideration were substantially identical 


provisions of the Hyderabad Municipal 
Corporation Act, 1956, providing for ac- 
quisition of lands for the regular line 
of a street. It was contended that the 
Hyderabad Municipal Corporation Act 


made two provisions for the ‘ac- 
quisition of lands necessary for 
the widening of roads and that the 


two provisions so made applicable were 
not in pari materia, the one made under 
the set of provisions relating to the re- 
gular line of a street being -more 
stringent than those for the extending 
or widening of a street. The Court held 
that the Hyderabad Act did not lay 
down specific cases in which the Muni- 
cipal Commissioner had necessarily to 
take action under the provision equiva- 
lent to Section 296 of the Act before 
me; the result was that it was left: en- 
tirely to the sweet will and pleasure of 
the Commissioner either to proceed 
under the one set of provisions or the 
other for the acquisition of lands — re- 
quired to the widening of roads. The 
Cour: held that there was no intelligible 
differentia for distinguishing between 


lands acquired for widening the street 
and lands falling within the regular 
line of the street, im both cases the 


lands being required for the street,..The 
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Court also found that the differentia 
had: ‘no rational relation to the object 
sought. to be achieved and that there 
was mo nexus between the basis of 
classification and the object. The Court 
concluded that the provisions in the 
Hyderabad Act equivalent: to S. 301 (1) 
infringed the provisions of Article 14 of 
the Constitution and were void. 


20. Mr. Singhvi on behalf of the Ist 
respondent contended that the Municipal 
Commissioner had no option but to pro- 
ceed under the provisions of Sec. 297 
to 301 when widening a street from one 
end to the other, that is to say, accord- 
ing to him, when prescribing the regu- 
lar line of a street. He submitted that 
in those circumstances recourse by the 
Commissioner to the provisions of Sec- 
tion 296 of the Act would be mala fide, 
I cannot agree. In my view, as earlier 
set out, the objective of both sets of 
provisions is to acquire lands for a 
public street. Both sets of provisions 
can be applied when the object is to 
widen a public street. There is no good 
reason why the Commissioner cannot 
validly resort to the provisions ofS. 296 
when a public ‘street is required to be 
widened from end to end. There are, asl 
I see it, no guidelines as to when one 
set of provisions must be implemented 
and when the other. 


21. Mr. Singhvi drew my attention 
to the judgment of the Supreme Court 
in the case of State of Gujarat v. 
Shantilal, AIR 1969 SC 634. In this case 
the Court was concerned in’ determin- 
ing whether the provisions of the Bom- 
bay Town Planning Act, in so far as 
they related to the compulsory acquisi- 
tion of land for town planning pur- 
poses, infringed Article 14 of the Con-, 
stitution. What was contended was that 
if the lands were acquired under the 
provisions of the Land Acquisition Act, 
the compensation payable to the owner 
would be more substantial than that 
payable to the owner under the provi- 
sions of the Town Planning Act: and 
that there was an. option to acquire 
land either under that Act or under the 
Land Acquisition Act. The Court held 
that land required for the purposes of 
a town planning scheme could not be 
acquired otherwise than under, the re- 
levant Town Planning Act. Mr. Singhvi 
relied upon ‘this authority to submif 
that since there was no option to the 
Commissioner but to resort to the pro- 
visions of Sections 297 to 301 when. pre: 
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scribing the regular line of the street 
there was no question of comparison 


with the provisions of Section 296 or of 
the Land Acquisition Act, and, there- 
fore, no question of discrimination. TI 
have already held that there is an un- 
controlled option given to the Commis- 
sioner under the Act to resort to either 
the provisions of Sections 297 to 301 o? 
the provisions of Section 296 when ac- 
quiring lands for road widening. Apar 
therefrom, in Shantilal Mangaldas’s case, 
the procedure challenged was umder a 
particular statute for a particular pur- 
pose, namely, the Town Planning Ac 
for a town planning scheme, contrasted 
with the general procedure for acquisi- 
tion of lands, that is under the Land 
Acquisition Act. The case before me i3 
not such a case. In the case before me, 
the same Act provides for the same ob- 
jective two sets of procedures, either af 
which may be resorted to, and one oË 
which is more stringent than the othe. 
The judgment in Shantilal Mangaldas’s 
case does not aid the respondents, 


22. Mr. Singhvi then referred me tə 
the judgment: of the Supreme Court in 
the case of M. Chhaganial v. Greater 
Bombay Municipality, ` AIR 1974 SC 
2009. In this judgment, the Suprema 
Court set the seal of disapproval upoo 
their judgment in the Northem India 
Caterers’ case (AIR 1967 SC 1581) and 
held that where a statute providing for 
a more drastic procedure different from 
the ordinary procedure covered tha 
whole field covered by the ordinary 
procedure, without any guidelines as 
the class of cases in which either prc- 
cedure is to be resorted to, the statuta 
would be hit by Article 14; but, if 
necessary guidelines could be inferrec, 
the statute would be saved from being 
so hit. It was Mr. Singhvi’s contention 
that the fact that for the purposes cf 
road-widening either the procedures cf 
Sections 297 to 301 of the Act or the 
more general procedure of the Land Ac- 
. quisition Act was available to the Com- 
missioner, would not vitiate the prc- 
cedure under Sections 297 to 301. The 
principal contention of the petitioner 
before me has been that the provisions 
of Sections 297 to 301 do not satisfy the 
requirements of Article 14 of the Cor- 
stitution. In the judgment in Maganlal 
Chhaganlal’s case, the validity of the 
classification was not disputed. Thet 
judgment deals with a special, mors 
drastic provision as compared to the 
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general law. That was not a case 
where, as in the instant case, the same 
Act provides for two procedures, for the 
same object without providing any 
guidelines as to when the one or the 
other procedure is to be employed. 


23. The object of both sets of pro- 
visions in the Act, viz., Sections 297 to 
301 on the one hand and Sec. 296 on 
the other hand, is the same, being the 
compulsory acquisition of land for a 
public street. There is no difference be- 
tween the owners whose lands are to 
be acquired under the provisions of 


Sections 297 to 301 for the pre- 
scription of regular line of the 
street and the owners whose lands 
are to be acquired under Sec- 


tion 296 for widening or extending a 
public street. There being no such 
difference, it cannot. be held to bear a 
reasonable relation to the object to be 
achieved. To employ the phraseology of 
the judgment in Vajravelu’s case, there 
is mo classification founded on an intel- 
ligible differentia. which distinguishes 
the owners of lands left out by the pro- 
visions of Sections 297 to 301. In the 
result, the. provisions of Sections 297 
to 301 of the Act, in so far as they re- 
late to the compulsory acquisition of 
land and the compensation to be paid 
therefor, contravene the guarantee given 
by Article 14 of the Constitution of 
India and are void. 


24. Mr. Sakhardande also challeng- 
ed the provisions of Sections 297 to 301 


-as being violative of Articles 19 and 31 


of the Constitution of India. It was con- 
tended by him that Section 301 does 
not set out the principles upon which 
conpensation is to be determined ` nor 
does it set out the manner of payment, 
He contended that the same provision 
violated the provisions of Art. 19 (1) ($) 
because compensation was determined 
without notice to the owner. Mr, 
Singhvi drew my attention to the judg- 
ment in Ahmedabad Municipality v, 
State of Gujarat AIR 1972 SC 1730, 
where virtually identical provisions in 
the Bombay Provincial Municipal Cor- 
poration Act relating to the regular 
line of street were challenged as being 
violative of Article 31. The Supreme 
Court held that every kind of loss was 
required to be compensated for and the 
involvement of civil courts in determin- 
ing compensation imported judicial 


norms. The Court referred to Sec. 390 


of that Act— there is no parallel pro- 
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vision in the Act before me— to show 
that the Commissioner was required to 
hold an appropriate enquiry before 
determining the amount of compensa- 
tion. 


25. In the instant case, in view af 
the aforesaid Supreme Court judgment 
and the unreported judgment of the 
Division Bench of this Court referred to 
earlier, it must be concluded that full 
indemnification is available to the atf- 
fected owner under the provisions cf 
Section 301. I have already indicated 
my view that under the provisions cf 
Section 504 the Chief Judge, Small 
Causes Court, is entitled to determine 
the compensation payable for lands ac- 
quired under Sections 297 to 301 and, 
that, therefore, such compensation must 
be determined by adopting judicial 
norms. There is no provision akin to 
Section 390 of the Bombay Provincial 
Municipal Corporations Act in the Act 
- before me so that there is no specific 


provision that the Commissioner must 
hold an appropriate enquiry before 
determining compensation; but, inas- 


much as compensation has to be deter- 
mined ‘by adopting judicial norms and 
must provide full indemnification to th2 
affected owner, the requirement to ins= 
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titute an appropriate enquiry for deter- 
mining compensation must be deemed to 
be implicit in the provisions of the Act, 
I, therefore, hold that the provisions of 
Sections 297 to 301 do not: infringe 
Article 31 of the Constitution of India, 
The same reasoning should suffice for 
holding that Article 19 (1) (f) of the 
Constitution is also not infringed. There 
is also the provision — that the opera- 
tion of any existing law affecting Arti- 
cle 19 (1) (f) is saved by Article 19 (5) 
I find Mr. Sakhardande’s contention 
that, because the Act did mot extend to 
the suburbs on the date on which the 
Constitution came into effect, it cannot 


be said to be an existing law, without 
warrant. 
26. The conclusion is that sub-sec- 


tions (2) and (3) of Section 298, Sec- 
tion 299 and sub-sections (1) and (2) of 
Section 301 infringe the provisions of 
Article 14 of the Constitution and are 
void. The petition is made absolute in 
terms of prayers (a) and (b) The ist 
respondent do pay to the petitioner the 
costs of the petition, 

Ordered accordingly 


ED 


. END 
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maintainable even if there was breach by Com- 
pany of statutory duty imposed on it under Sec- 
tion 24 of Electricity Act (Oct) 820 
——Art. 226 -—- Territorial jurisdiction of Cal- 
cutta High Court — Railway servant — Disci- 
plinary proceedings and show cause notice in 
Bihar — Calcutta High Court has no jurisdiction 
to entertain the petition merely because head 
office of Railway was located in Calcutta 
(Nov) 854 
Art, 226 ——- Writ jurisdiction — Determi- 
nation of export value of goods in proceedings 
under Section 18 (1) of Foreign Exchange Regu- 
lation Act — High Court will not interfere 
(Dec) 386 A 
Art. 226 — Cancellation of examination by 




















University based on sufficient material — No 
violation of principles of natural justice 
(Dec) 393 


Art. 226 (3) — Bar under — When not 
open — Writ petition against order mnder Sec- 
tion 44 (2a) and S. 6 (1) of W. B. Estates Ac- 
quisition Act — Maintainability (Mar) 94 A 


Contract Act (9 of 1872), S. 10 — See Sale of 
Goods Act (3 of 1980), S. 4 {Jun) 197 E 
——S5. 28 — See Arbitration Act (1940). S. 2 ía) 
(Feb) 56 C, D, E 
“Reasonable time” 

(Jul) 246 A 





——S. 46 — Explanation — 
— What is 


Cae a (contd.) i 
: — Creditors’ right t iat 
— See Civil P. G. (1908) O. Bt ee debt 


>; 





(Jul) 243 
——S. 124 — Contract of indemnity -— Per- 
formance guarantee by bank — Liability of 


ank to pay on demand, when arises Feb) 44 
r S. 124 — Bank guarantee — N hdl 
ý S. 126 B 1M a 
: — Bengal Money-Lenders Act (10 of 
1940), S. 40 (1) — Guarantee agreement es 
tional on default of principal debtor — S, 40 (1) 








of Bengal Act, does not apply un) 197 
——S. 230 — Undisclosed EN a Meas 
alone is liable (Jan) 20 B 


s CO-OPERATIVE SOCIETIES . 
West Bengal Co-operative Societies Act (38 of 
1973), Ss. 133 (2) & 184 (2) — Appeal Act: 
award filed | out of time — Co-operative Tri- 
bunal, hearing appeal, has power to condone 
delay — Limitation Act a plies (Oct) 318 
——S. 184 (2) — See Thi , 5. 188 (2) 

; (Oct) 318 
ann inaano 


‘COURT-FEES AND SUITS VALUATION 
—Court-fees Act (7 of 1870), S. 7 (iv) — a 
Ibid, S. 7 (vi) (Dec) 380 A 

Ss. 7 (vi), 7 (x) and 7 (tv) — Suit for a de. 
claration of right of prior purchase — Right ac- 
quired under an agreement — Suit, held was 
not for pre-emption (Dec) 880 A 
S. 7 (x) — See Ibid, S. 7 (vi) (Dec) 880 A 
—West Bengal Court-fees Act (10 of 1970), 
Ss. 7 (iv) (b) and 11 — Suit for declaration and 
consequential relief — Plaintiff's valuation of 











relief — Court’s power to interfere with — 
Scope (Mar) 84 
——S. 11 — See Ibid, S. 7 (iv) (b) (Mar) 84 


Criminal Procedure Code (2 of 1974), S. 489 — 
— See High Court Rules and Orders — Cal- 
cutta High Court (Appellate Side) Rules, Chap- 
ter VI, R. 1 (May) 165 (SB) 

DEBT LAWS : 


—Bengal Money-Lenders Act (10 of 1940 », 8. D 
(18), (9) and (14) — “Money-lender” ae 
ed transactions of advancing money by plaintif 
— Plaintiff was not a “money-lender” but “len- 
der” within Section 2 (9) (Jun) 197 B 
S. 40 (I) (a) — See Contract “Act (9 of 
1872), S. 126 (Jun) 197 C 








Defence of India Act (85 of 1989), S. 19 — 
Rules framed under Rule 5 — Application for 
reference to arbitrator — Collector Besar whom 
such application has to be filed, whether a 
Court — Article 187 of Limitation Act, if at- 
tracted (Jul) 280 A 
S. 19 (1) (e), Proviso —- See also Constitu- 
tion of India, Art. 81 (Jul) 230 D 
——S. 19 (1) (e) — Market value of acquired 
and — Determination as on date of acquisition 
and not on date of requisition permissible 
(Jul) 230 C 
-—S, 19 (1) (e) — Market value of acquired 








land — Determination of — Duty of Court in 
assessing mazket value by method of capitalisa= 
tion, pointed (jul) 280 E 


——-S. 19 (1) (e) — Compensation for acquired 
land — No provision for grant of any statutory 


allowance of 15% solatium- —= Section 23 (3) 
Land Acquisition Act cannot be imported in Sec- 
tion 19 (ul) 280 F 


———S. 19 (1) (e) — Compensation for acquired 
land — Award of interest — Referring claimant 
although fully aware of assessment made by 
Collector, not taking’ any steps in making ap- 


Subject Index, A. 


Defence of India Act (contd.) 

plication for reference for about 11 years — 
Held, referring claimant would be entitled _to 
get interest only from date of Collector’s making 
assessment till previous date to filing of appli- 
cation for reference — Award of interest frem 
date of acquisition refused (Jul) 280 G 
Easements Act (5`of 1882), S. 1 — Applicæi- 
litv of Act — Though Act does not apply to 
West Bengal, principles laid down therein apply 


(Mar) 97 B 
EDUCATION 
—Caloutta University Statutes, Statute 12 — 


Decision to cancel examination — Validity 
(Feb) 67 





Electricity Act (9 of 1910), S. 24 — See Cen- 
stitution of India, Art. 226 (Oct) 20 
Evidence Act (1 of 1872), S. 8 — Insurance act 
(1938), S. 2 (18-B) — Contract of insurarce 
against burglary and house breaking — Proof 
: (Feb) 56 A 
—S, 35 — Entries made in draft Record of 
Rights — Admissible (Feb) 50 C 
——S. 45 — See Ibid, S. 64 (Jul) 25€ B 
—— Ss, 64, 45 — Document — Execution of — 
Proof —- Opinion evidence (Jul) 256 B 
~—§. 95 — Area and boundary — Conflict he- 
tween — Description of boundary will prevail 
(Feb) 50 A 
——Ss. 100-104 — See also Ibid, S. 114 | 
(Jan) 3 B 
Ss. 101 to 104 — Title suit — Burden of 
proof (Feb) 50 D 
-—Ss. 114 and 100 to 104 — Legitimecy 
— Presumption — Burden of proof (Jan) £ B 
S. 114 — Presumption of marriage — Wren 
can be drawn (Nov) 358 B 


—S, 115 — Challenge to the appointment of 
Commission of Enquiry — Question of approbat- 

















ing and reprobating — Constitution of Incia, 
Art, 226 (Mar) 114 D 
—S. 123 — See also Ibid, S. 162 

(Mar) 114 G 


—S. 123 — Claim for privilege under — 
Duty of Court (Mar) 114 F 
S. 128 — Decision of Cabinet — Privilege 








can be claimed (Mar) 114 H 
Ss. 162 and 123 — Objection to produc- 
tion or admissibility of evidence — Duty of 
Court © (Mar) 114 G 
Foreign Exchange Regulation Act (46 of 1973), 
S.. 18 (1) — Declaration under — Particulars 

found to be not true and correct — Effect 
(Dec) 386 B 


HIGH COURT RULES AND ORDERS 


—Calcutta High Court (Appellate Side) Rubs, 
Chap. II, Part I, R. 9 (2) — See Ibid, Chep- 
ter VII, R. 1 (May) 165 (SB) 
——Chap. VII, Rr. 1 and 5, Chap. II, Part_I, 
R. 9 (2) — Criminal matter — Single Jucge 
bound by decision of D. B. — Reference cen- 
not refer for constitution of Special Bench — 
Nor Chief Justice has inherent jurisdiction in 
such a case. AIR 1975 Cal 450, Not Followed 

(May) 165 (SB) 
——Chap. VII, R. 5 — See Ibid, Chap. VII, 
R. 1 (May) 165 (SB) 


—Caleutta High Court (Original Side) Rues. 


(1914), Chap. VIII, R. 6 — See Civil P. C. (5 of 
1908), O. 9, R. 5 (1) (Jan) 8 A 
——Chap. VIII, R. 8 — See Civil P. C. (5 of 
1908). O. 9. R. 5 (1) (Jan) 8 A 
Chan, 19A, R. 1 (A) — See Civil P, C. 
(5 of 1908), S. 96 (Jan) 14 





—sS. 17 2-A) b — 
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Hindu Adoptions and Maintenance Act (78 of 
1956), S. 19 (1), (2) — Pariies governed by the 
Dayabhaga School of Hindu Law — Widowed 
daughter-in-law if entitled to maintenance from 
father-in-law (May) 172 
Hindu Law — Benami ‘transaction — Person 
alleging a transaction to be a benami transac- 
tion must prove the same (Nov) 344 € 

















Joint family — Separate acquisition by 
member — Presumption (Mar) 105 
Marriage — See Evidence Act (1872), Sec- 
tion 114 ' ov) 358 B 
Marriage — See Hindu Marriage Act (1955), 

7 3 (Nov) 358 A 
Religious endowment — Shebaitship — 
Succession to office of f : (May) 168 A 
Religious endowment — Shebaitship — 
Line of succession opposed to Hindu Law void 
(May) 168 B 





Religious endowment — Shebaitship — A 
compromise decree woulč not validate a line of 
succession void being opposed to Hindu Law . 

i (May) 168 © 
Hindu Marriage Act (25 of 1955), S. 7 — Mar- 
riage between Brahmin and Non-Brahmin — 
Validity ; (Nov) 358 A 
——Ss. 10 (1) (a) and (by, ‘18 (1) (a) and (ib) — 
— Petition by husband for judicial’ separation 
and divorce on sound of ‘desertion’ and ‘cruelty’ 
— Evidence and burden of proof (Mar) 87 


and tb 18 (1) (a) (ib) — See Ibid, S. 10 (1) (a) 


(Mar) 87 
HOUSES AND RENTS i 


—West Bengal Premises Tenancy Act (12 of 
1956), S. 1 (3) Proviso Cls. (b) & (c) (As am- 
ended by Act 29 of 1965) — Premises taken on 
lease by Government — Act applies 

(May) 185 A 
————S. 1 (3) Proviso, Cls. (b) and (c) (as amend- 
ed by Act 29 of 1965) — Distinction between 
leases to Government and leases to private per- 
sons — Preferential treatment to Government — 
Not repugnant to Art. 14 of Constitution 7 

(May) 185 B 
——S. 2 (f) — See also T. P. Act (1882), S. 109 


(Nov) 367 
——S. 2 (f) — “Premises” — Meaning of — 
Tenancy of undivided share (Apr) 135 A 


——S. 13 (1) (Œ) — Suit for eviction on ground 
of personal requirement — Earlier suit compro- 
mised — Proof as to parsonal requirement in 
subsequent suit (Jun) 215 A 
S. 18 (1) (ff) — ‘Owner — Meaning of — 





Person having life interest is owner (Nov) 339 
——S. 18 (3-A) — See Civil P. C. (5 of 1908), 
O. 6, R. 17 (Jun) 221 


~—S. 18 (6) — Determination of tenancy — 
Composite nctice under Section 106 of T. P. 
Act and Section 18 (6) of Act (12 of 1956) 
necessary — Notice under Section 80, Civil P, C. 
is no substitute for notice under S, 18 (6) 
(May) 185 C 
——S. 17 — Court directing tenant to deposit 
arrears of rent within specified period ~- Due to 
bona fide mistake order nət carried out by tenant 
within time — Benefit of protection from evic- 
tion cannot be refused (Jan) 19 


——S. 17 (2) — Dispute as to relationship of 
landlord and tenant between parties — Depo- 
sit of admitted arrears not contemplated : 
j (Oct) 322 
Instalment of rent 
ordered by Court — Payment of — Requirement 
as to — Compliance (Jun) 215 B 
S. 17 (2-A) (b) — Application under decid- 
ed at the tima of hearing of suit — Derree of 
eviction without giving benefit .of instalments 
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Houses and Rents — W. B, Premises Tenancy 
Act (contd.) 
for defaults in payment of rent subsequent tc 
filing of application —- Invalid (Jun) 218 
S. 17 (3) — Defence struck out under Sec- 
tion 17 (8) — Right of defendant to cross-exa- 
mine plaintiff's witnesses on merits on all the 
points, not taken away (Oct) 832 





ed Act (4 of 1938), S. 2 (18-B) — See 
aiso 

(1) Arbitration Act (10 of 1940), S. 2 (a) 
(Feb) 56 C, D, E 

(2) Evidence Act (1 of 1872), S. 3 

(Feb) 56 A 

——S. 2 (18-B) — Burglary insurance policy 
— Insured’s claim to indemnity held admissible 


(Feb) 56 B 
Interpretation Of Statutes — See Co-operative 
Societies — W. B. Co-cperative Societies Act 
(1973), S. 183 (2) (Oct) 318 


Wartime Legislations — Rule of construc- 
tion — Construction of statute and constitu- 
tionality of statute — Distinction , 

(Jul) 230 B 


Land Acquisition Act (1 of 1894), S. 18 — 
See Ibid, S. 53 (May) 182 A 


S. 23 — See Defence of India Act (1939), 














S. 19 (1) (e) (Jul) 280 F 
——S. 23 (2) — Solatium under — Not avail- 
able when accuisition is at the instance of the 
wner (Oct) 829 A 

S. 28 (2) — Solatium under waiver of, by 
the owner — Is legal (Oct) 329 B 

Ss. 58, 18 — Reference under Section 18 
or appeal arising out of award — Substitution 


of legal representatives — Order 22, Civil P. C. 
attracted. AIF 1964 Madh Pra 171, Dissented 
from (May) 182 A 
Letters Patent (Cal,),. Cl. 13 — Application 
under, for transfer of suit from Civil Court to 
High Court — Judge sitting singly on the Ori- 
ginal Side of the High Court can entertain the 








application, (Case law discussed) 
(Oct) 314 
Cl. 14 — Only part of cause of action 
arising within jurisdiction — Clause 14 is at- 
tracted (Aug) 261 A 
Cl. 14 — Joinder of causes of action aris- 
ing outside jurisdiction — Absence of separate 


application for leave under Cl. 14 — Effect 
(Aug) 261 B 
Cl. 14 — Revocation of leave — Belated 
application for revocation — Application filed 
after defendant had acquiesced in the steps 
taken by plainciff for progress of the suit by 
hotly contesting them — Revocation refused 
(Aug) 261 C 
Limitation Act (86 of 1963), S. 5 — See also 
(1) Civil P. C. (1908), O. 22, R. 9 
(Nov) 353 
(2) Co-operative Societies — W. B. Co-ope- 
rative Societies Act (1973), S. 133 (2) 
(Oct) 318 


——S. 5 — Delay — Condonation of 
(Jan) 8 B 
S. 5 read with Section 14 — Sufficient 
cause — Application in good faith to set aside 
ex parte decree — Decree dismissed as not 
competent in law — Time taken in prosecuting 

application constitutes sufficient cause 
(Aug) 286 


S. 12 (2) and Explaration and Art. 116 — 
Appeal by defendant — Limitation — Compu- 
tation of. ATE 1970 Cal 443, held impliedly 
Overruled by AIR 1977 SC 2319 

i (Oct) 306 B 


——§. 14 — See Ibid, S. 5 (Aug) 286 











- Duties and powers of receiver — 


Limitation Act (contd,) 
——5. 18, Explanation (a) — Admission of un-- 
adjusted account amounts to acknowledgment of 


liability - (Dec) 374 B 
——S. 29 — See Co-operative Societies — 
W. B. Co-operative Societies Act (1973), Sec- 
tion 188 (2) (Oct) 818 


——-Art. 1 — Mutual, open ond current account 
— Independent arelina between parties giving 
rise to independent obligations absent — Held 
account was not mutual, open and current ` 
i (Dec) 374 A 
——Art, 116 — See Ibid, S. 12 (2) Í 
: (Oct) 306 B 
Mines and Minerals (Regulation and Develop- 
ment) Act (67 of 1957), Ss. 3 (e), 15 — W. B. 
Minor Mineral Rules (1959), Rr. 17 (i), 3 (1) b) 
— “Minor minerals” includes “brick earth” — 
Land Reforms authorities covered by R. 3 (1) (b) 
— Competent to- grant licence (Apr) 159 
S. 15 — See Ibid, S. 3 (e) . (Apr) 129 
Motor Vehicles Act (4 of 1989), Ss. 95 (1) (b) ü) 
and 96 (1) — Extent of liability of insurer — 
Lorry accident causing permanent disablement 
— Policy covering third party risk — Com- 
pensation can be awarded up to Rs. 50,000/- 
(May) 190 A 

——S, 96 (1) — See Ibid, S. 95 (1) b) @) 
(May) 190 A 
——Ss, 96 (2) and 110-D — Appeal against 
award at the instance of insurer — Insurer 
cannot challenge quantum of compensation fixed 
by Tribunal (Apr) 152 A 
——S. 110-B — Accident causing rmanent 
disablement — Compensation — Deduction for 
benefit of acceleration to the estate — No hard 
and fast rules — Deduction should not he 
made from sum spent by victim for treatment 
and sum assessed for his pain and suffering - 
(May) 190 B- 
——S. 110-D — See also Ibid, S. 96 (2) a 
(Apr) 152 A 
S. 110-D — Award of Tribunal fixing liabi- 
lity on insurer towards compensation — Appeal 

by owner, held, not maintainable - 

(Apr) 152 B 


S. 110-D — Joint appeal by owner and 
insurer — Maintainability (Apr) 152 C 
Partition Act (4 of 1893), S. 4 — Partition suit 
bv transferee of share in dwelling house — 
Claim for relief under S. 4 — Conditions to he 
satisfied (Feb) 79 A 
S. 4,— Claim for relief under — Valuation 
of dwelling house — Determination of — Re- 
levant date. AIR 1963 Orissa 40, Dissented 
from (Feb) 79 B 
Patents Act (39 of 1970), S. 5 (b) — All stages 
of production must be considered — Mere 
final stage being physical process is not suffi- 
cient to render the production’ as by physical 
process (Tun) 210 
Provincial Insolvency Act (5 of 1920), S. 28 — 

















See Ibid. S. 55. Proviso (Nov) 344 A’ 

5. 55. Proviso 28 — Transaction with in- 
solvent after order of adjudication is not pro- 
tected. (Nov) 344 A 


S. 59 — T. P. Act (4 of 1882), S. 41 — 
Transfer of 
immoveable property by an insolvent — Doct- 
rine of ostensible ownership held not applicable 
(Nov) 344 B 
Raw Jute (Central Jute Board and Miscellaneous 
Provisions) Act (6 of 1951), Ss. 5 and G6 — 
Contract for sale of raw jute made with owner 
of jute mill — Contract not made in accord- 
ance with Act — Contract is void 
Gan) 20 G 


——S. 6 — See Ibid, S. 5 Qan) 20 G 
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Registration Act (16 of 1908), Ss. 17 and 48 — 
"Deed recording partial partition — Is 
ypulsorily registrable -= Such document bzing 
sunregistered has to -be expunged from evidence 


(Jun) 222 
-—5. 49 — See Ibid, S. 17 7 


(Jun) 222 

‘Sale of Goods Act (3 of 1930), S. 4 
sgranted by financier to defendant. for repais of 
jeep — Agreement that same would be treat- 
«ed as the purchase price under fresh agreensent 
-~ Held that the transaction in -fact was a 
“financial one, repayable by agreed instalments, 
-with the vehicle as a security and not a real 
‘hire-purchase or sale (Jun) 197 K 
-—§. 16, Exceptions (1) and (2) — ‘Merch:nt- 
zable quality’, meaning of — Absence of plead- 
ving that buyer relied on seller’s skill or judg- 
ment —- Whether fatal (Apr) 142 A 











- S. 59 — Breach of warranty — Mea nre 
xof damages : (Apr) 142 B 
Specific Relief Act (47 of 1963), S. 6 — Suit 


‘for injunction restrainin defendant trespasser 
“from interfering with plaintiffs prior posseszion 
-—+ Suit is maintainable Jar) 1 
———S, 15 — Civil P. C. (5 of 1908), O. 22, 
* R. 8 (1) — Contract of sale of shares —+ ap- 
»proval of R. B. I. — Death of purchaser pend- 
-zing suit for specific performance of contract — 
“Legal representatives entitled to ‘be substitc-ed 


eS, 21 (38) — 

yperformance —- Not 
«cific performance where plaintiff not 
sperform his part (Jun) 203 
--—§. 28 — Retrospective operation of — 
“Suit for rescission whether maintainable where 


(Oct) 335. 


Damages in lieu of specific 
lowed in a suit for spe- 
ready to 








“cause of action arose before the Act 
i (Jul) 246 C 
—-—§, 37 — See also Civil P. C. (1908), 0.39, 
R. 1 (Oct) 224 


~S. 37 — Suit for specific performance of 
“contract for sale of shares — Interim injunction 
~when can be refused - (Nov) 348 
S. 38 (8) —- Permanent injunction — Grant 
«of — -Disoretionary —' Relevant considerations 

oTa ` (Oct) 508 
S, 89 — See Civil P. C. (1908), S. 9 

‘ ot. _ (Sep) 289 
TENANCY LAWS 


~—Calcutta Thika Tenancy Act (2 of 1949), Sec- 
‘tion 2 (5), CL (b) — New tenancy for 14 years 
created in favour of a thika tenant by a resis- 
tered lease deed — Period of 12 years under 
‘clause (b) to be computed from date of execu- 
tion of deed (Dec) 296 


———S. 30 (a) — Exclusion of Government lend 
“from the Act — Clause (a) excludes land oaly 
‘where Government is landlord or tenant — 
“Thika tenancies of Khas Mahal lands not excl=d- 
red (Jun) £19 
West Bengal Estates Acquisition Act (l of 
11954), Ss. 5-A, 44 (2a) — Revision of setle- 
"ment record under Sec. 44 (2a) — Authority if 
‘justified in going into question of propriety of 
gift deed of 1946 Mar) 94 B 

-——S. 44 (2a) — See Ibid, S. 5-A i 
(Mar) 94 B 
-—West Bengal Land Reforms Act (10 of 1926), 
‘S. 8 — Application under — Applicant mast 
show that there was transfer of holding o:a 
raiyat (May) 174 A 
S. 8 — Application under — Limitation of 
‘four months, — Date of transfer has to be =x- 

cluded in computing period of limitation 
(May) 174 Q 

1979 Cal.) Indexes/1 (2) (4 pp.) 











com- - 


— Loan .. 


Tenancy Laws — W. B. Land Reforms Act 
(contd.) a 

——S. 8 — Prior to amendment in 1972 — 

Cosharer’s application for pre-emption prior to 

1972 — Not bared by Art. 187%, Limitation 

Act, as limitation was introduced for the first 

time by amending Act, 1972 (Jun) 195 


——S. 8 (I, Provisos First and Second — 
Scope of the two Provisos, AIR 1975. Cal 290, 
Dissented from _ (May) 174 B 
—§. 12 — See Bengal Alluvion and Dilu- 
vion Regulation (1825),.S. 4 (Mar) 102 
—-+Ss. 18, 21 (as stood prior to Amending. 
Act 83 of 1974) — A person whether a barga- 
dar or not —- Determination of the question 
by Bhagchas Board prior to 1974 Amendment 
— Does not bar Civil Court’s jurisdiction to de- 
cide the question once more (Jul) 256 A 
——S, 21 — See Ibid, S. 18 (Jul) 256 A 
—West Bengal Non-Agricultural Tenancy Act 
{20 of 1949). S. 70 — Protection of _non-agri- 
cultural tenant against eviction — Decree for 
eviction must be executed according to law 
(Ave) 160 B 
S. 88 — Applicability — Pending execu- 
tion proceeding — Proceeding must be actual- 
ly pending on date of Act coming into force 
(Aug) 278 (FB) 











Torts — Defamation — Liability ‘of lawyer for 
defamatory statement contained in letter ad- 
dressed to arbitrator (Feb) 68 
Trade and Merchandise Marks Act (43 of :1958), 





S. 9 — See Ibid, S. 107 (Aug) 280 

S. 11 (a) — Likelihood of causing ‘.confu- 
sion — Sufficient for refusal to registration 
f (Apr) 133 A 





-—§, 12 (1) — Refusal of registration of trade 
mark — Grounds (Jul) 238 A 
——S. 12 (1) — Registration of trade ‘mark — 
Marks if identical or deceptively similar to each 
other — Decision of, Deputy Registrar —~ Inter- 
ference . (Jul) 238 B. 
S. 12 (8) — Benefit under — User for one 
month — Does not. amount to constant. user 

— Provisions of the section not attracted 
i : (Apr), 33 B 
—Ss. 107, 112 and 9 — Registration of - trade 
mark — Cancellation „oz ` modification -~ ‘Right 
of Registrar to appear in proceedings. Decision 
of S. C. Ghose, J., DJ- 26-2-1973 (Cal), Revers. 
(Aug) 280 

S. 112 — See Ibid, S. 107 s 
Aug) 280 


(Aug 
Transfer of .Property Act (4 of 1882), S. 8 — 
See Evidence Act (1 of 1872), S. 95 = Pe 
i (Feb) 50 A 


Insolvency Act 














—S. 4] — See Provincial 
(1920), S. 59 (Nov) 344 B 
——S. 54 — Sale — Suit for possession — 
Decree-in favour of landlord on payment of 
compensation to tenant <or structure erected by 
him — Not a sale under T. P. Act or otherwise 
(Apr) 160 C 
——S. 105 — Tenancy of undivided share by 
co-sharer in favour of another co-sharer : 
Apr) 185 B 
—S. 106 — See also Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 18 (6) 
(May) 185 © 
S. 106 — Notice tc quit — Notice in the 
end of 





alternative asking tenant to vacate at 
month of tenancy — Notice is valid 
(Mar) 97 C 
—S, 109 — West Bengal Premises Tenancy 
Act (12 of 1956), S. 2 (€) — Partial eviction — 
Permissibility of — Part of premises allotted to. 





re e. et a e et 
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Transfer of Property Act ‘contd.) 
one coparcener on partition —— Suit to evict 
lessee from only such part is not tenable. AIR 
1972 Madh Pra 206, Dissented (Nov) 367 
West Bengal- Bar Council Rules, R. 84 — See 
Advocates Act (25 of 1961), S. 15 

(Feb) 35 A 


§. 15 (Feb) 35 A 
West Bengal Co-operative Societies Act (38 of 
1978) 
See under Co-operative Societies. 
West Bengal Court-fees Act (10 of 1970) 
See under Court-fees and Suits Valuations. 
West Bengal Estates Acquisition Act (1 of 1954) 
See under Tenancy Laws. 
West Bengal Land Reforms Act (10 of 1956) 
See under Tenancy Laws. 





West Bengal Minor Mineral Rules (1959). 

R. 8 (1) (b) — See Mines and a (Regu- ° 

lation and Development) Act (1957), S. 3 (e) 
(Apr) 139 


——R. 17 (1) — See Mines and Minerals (Re- 
gulation and Reveloeren) Act (1957), S. 8 (e) 
(Apr) 13% 


West Bengal Non-Agricultural Tenancy’ Act 
(20 of 1949) 


See under Tenancy Laws. 


West Bengal Premises Tenancy Act (12 of 1956> 
See under Houses and Rents, 


Words and Phrases — Owner — See Houses 
and Rents —— West Bengal Premises Tenancy 
Act (1956), S. 18 (1) ® (Nov) 33% 
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AIR 1979 CALCUTTA 1 
SALIL KUMAR DATTA, J. 


Biswanath Bandapadhyay, Appellart 
v. Sm.. Purnamoni Dassi and anothe-, 
Respondents, 

Appeal from Appellate Decree Ne, 
1602 of 1970, D/- 10-11-1978, i 


Specific Relief Act (47 of 1963), S. 6 — 


` Suit for injunction restraining defendant 


trespasser from interfering with plair- 
tiffs prior possession — Suit is maiz- 
tainable, ; 


The suit in the instant case was fcr 
an injunction against a wrong-doer and 
not against the defendant as an agent <f 
the rightful owner or tenant, The relizf 
claimed was for restraining such defer- 
‘dant as a trespasser from. interfering 
with the plaintiff's prior possession and 
was maintainable in law. The plaintifis 
were rightly held entitled to such in 
junction against the defendant since kis 
title was not perfected by adverse pos- 
session, AIR 1968 SC 1165: 1907 AC 73 
and AIR 1970 SC 346, Relied on. 
l (Para 10) 

Anno: AIR Manual (3rd Edn), Sp. Re- 
lief Act (1963), S. 6 N., 1. 


Cases Referred: Chronological Pares 
AIR 1970 SC 846 3 
AIR 1968 SC 1165 3 
1907 AC 73:76 LJPC 19, Perry v. Clis- 

sold 2 


Monomohun Mukherjee and Gouri Pre- 
sad Mukherjee, for Appellant; R. L. T= 
rafdar and Roma Prasad Tarafdar, for 
Respondents.’ 


KV/KV/E906/78/MVI 
1979 Cal /I- I G—18 


JUDGMENT:— This is án appeal by 
the defendant against a judgment of re-' 
versal, : 


2. According to the plaintiffs respon-. 
dents’ case, the suit land situate. in 
Mouja Patsimulia, P.S, Bongaon, 24-Par~ 
ganas and recorded’in-R, S, Khatian ‘No, 
467; Dag 220/745 measuring 73 decimals 
with jama of Rs. 2.75 belonged to Kachhi- 
muddin Molla and Abu Taleb Molla in 


raiyati interest, In Chaitra 1356 B.S, . - 


this property was exchanged for the pro- 
perties of the plaintiffs in the then East 
Pakistan, Due to communal disturbances, 
the transaction was done in haste and 
no formal deed was entered into be- 
tween the parties, The land valued at 
Rs, 100 had since then been in possession 
of the plaintiffs who had been cultivat- 
ing the same without interruption for 
long over twelve years, thereby acquir~ 
ing, in addition, title thereto by statu- 
tory right. The plaintiffs duly informed 
the Settlement Officer of the R.S. Settle- 
ment operations about their possession 
of the land on basis of exchange and 
were assured that their.names would be 


duly recorded, Accordingly they went on™ ie 


possessing the land taking no further 
steps. The plaintiffs came to learn 
that in respect of the said jama, the de- 
fendant’s name was erroneously record- 
ed for about 2/8rd share with the plain- 
tiffs’ names in the balance separately for 
about 1/6th share each. -This recording 
was erroneous, without basis and illegal, 
as the defendant never had any right, 
title or interest or possession in the suit 
land. As the defendant had been threat- 
ening dispossession since April 3, 1965, 
the plaintiffs instituted the.suit on May 
19, 1965 praying for a _de¢laration of 


2 Cal. ([Prs, 2-7] Biswanath v,-Purnamoni Dassi (S. K, Datta 3) 


their title to the suit land and for in- 
junction restraining the defendant from 
eres with their possession there- 
of. A 


Ses The suit was contested by the de- 


> . fendant who in his written . statement 


‘ on acceptance of 


denied :the alleged exchange and its 
legality without any registered document 
as required. in law and also the plain~ 
tiffs’ alleged possession thereof, It was 


. Said that the raiyats Kachhimuddin and 


Abu Taleb abandoned for good the land 
in the latter part of 1355 B.S, without 


“ making any arrangement for rent when 


the landlords entered on the holding 
and orally settled the same to the defen- 
dant from the beginning of 1356 B.S.. 
salami at a jama of 
Rs. 2.75 only, Since then the defendant 


‘had been in possession thereof on pay- 


ment of rent to the landlords and on 
vesting to the State of West Bengal: 
During settlement operations, the plain- 


‘tiffs taking advantage of non-receipt of 


dakhila from a co-sharer landlord frau- 
dulently got their names recorded in 
respect of 19:decimals of land of the 
said dag. Thereafter by amicable arrange- 
ment, at the mediation of local respect~ 


`- able persons, the defendant had been 

' in, possession and cultivating 54 decimals 
„of the eastern portion of the dag for 
. Jong over twelve years on payment of 


rent ‘to the State of West Bengal while 


- .. the remaining area came into possession 


_of the plaintiffs, The plaintiffs’ suit 
should accordingly be dismissed; 
4. In the trial on evidence, the 


learned Munsif held that there could be 
no presumption of correciness of the 
settlement record in view of the chal- 
lenge made by both parties, and, further 


. that, in absence of a registered deed the 


plaintiff could acquire no title to the 
suit land on the alleged exchange, The 
plaintiffs’ case of exchange or possession 


on oral evidence was disbelieved in ab- 


_ ing of the superior interest. 


_gence of any rent receipt from the land- 


lords or mutation of their names during 
‘1356 to 1361 B.S, when there was vest- 
Even the 
‘eral evidence of the P.Ws, it was held, 


was inconsistent with the plaintiffs case, 


of alleged possession since 1356 B.S., as 
‘the erstwhile owners, according to such 
evidence, left for Pakistan in 1359 BS, 
so that there could no exchange in 1356 
B.S. On the above findings the suit was 
dismissed, š 

5. Before the appellate court, the 
plaintiffs relied’ on the acquisition of 


ALR, 


title, not on exchange in absence of any 
registered instrument, but on ‘their pos- 
session for long over- twelve’ years ad- / 


_versely to the real owners.. The learned 
Judge found that there was sufficient ac- 


ceptable evidence to show that the plain- 
tiffs had been in possession of the- -suit 
property since Chaitra 1356 B.S. while 
there was no evidence of abandonment: 
by former raiyats or of the entry. by 
landlords or of the possession by ‘the 
defendant in support of defence. It was 
further held that the suit for declaration 
of title on basis of possession was main- ` 
tainable against all except the rightful 
owner, It was also held on evidence that 
the plaintiffs had been in adverse possés- 
sion of the land for the statutory period 
and were entitled to protection particu- ` 
larly against the defendant, The appeal 
was accordingly allowed and the suit 
was decreed in part, restraining the de=- 
fendant permanently from causing any — 
disturbance in ‘the plaintiffs’ possession * 
of the suit land, The present appeal - is 
against this decision, : 

6. It is not necessary for us to con- 
sider if the plaintiffs could acquire title 
on basis of the. alleged exchange with- 
out any registered document in support, 
as before the appellate court the plain- 
tiffs gave up their untenable case of. ac- 
quisition of title by exchange not evi= 
denced by any registered document as 
required by Section 26-C of the Bengal 
Tenancy Act, 1885, The plaintiffs claim< 
ed their right to the reliefs claimed, 
which has been upheld by the appellate 
court, on basis of their title to the suit 
lands ecquired by adverse - possession 
since Chaitra 1356 B.S, against all over 
the statutory period, Even if the asser- 
tion of adverse title was not against the 
owners, could the plaintiffs in possession 
of the suit lands assert their possessory 
title against all interference except by 
the rightful owners? The appellate court 
held that the plaintiffs were entitled to 
such right on the finding that the plain-' 
tiffs had been in possession of the suit 
land at the time of such interference. 


7. The appellate court disbelieved the 
defence case of abandonment of the suit 
land ‘by the recorded raiyats and of 
fresh settlement thereof to the defen« 
dant on entry by them thereafter dis< 
carding the rent receipts by the erst- 
while- landlords as not genuine, The ap- 
pellate court also accepted the plaintiffs" 
case of possession of the suit land since . 
about the time of alleged exchange. 
These findings are findings of fact not 


197% . 


. liable to be “interfered with in a second 
appeal and no grounds have. been estal- 
lished in this: court to interfere with 


those as being’ based on inadmissible evi~. 


dence or without ` evidence or otherwise. 
The same is the position in regard =o 
rent receipts Exts. A and Al, found, as 
_ already stated, to be not genuine cn 
` scrutiny, The rent receipts granted by 
the State (A2-A6) were merely in terms 
of the Record of Rights which, by them- 
selves do not confer any title and az- 
cording to defence were erroneois, 
` though the plaintiffs also did not stata 
why -they did not possess any rent ro 
ceipts while claiming payment of rent. 


8. The defence case of abandonmeat 
was held by the appellate court as not 
proved and, it appears, no evidence of 


notice as required under sub-sec, (2) sf- 


S. 87 of the Act was produced. In fect, 
the hand of the co-sharer landlord Siba- 
-, pada, who happened to be a cousin of 
the defendant and supported his case as 
the only other witness of defence, couid 
be found in Exts. Al and A6 as being 
the person depositing the rent which was 
obviously no business of his, 


9. The point for consideration now is 
about the maintainability of the suit 
with reference to the relief for injunc< 
tion from interference with the plain- 
tiffs’ possession of the suit land in the 
context of their possession thereof as 
found by the appellate Court, As has 
been noted in the case of Nair Servire 
Society Ltd. v. K. C. Alexander, AIR 
1968 SC 1165, the Supreme Court quoted 
with approval the following proposition 
of law laid down in Perry v, Clissold, 
1907 AC 73: 


“It cannot be disputed that a person 
in possession of land in the assumed 
character of owner and exercising peac>- 
ably the ordinary rights of ownership 
has perfectly good title against all tne 
world but the rightful owner. And if 


the rightful owner does not come for- ~ 


ward and assert his title by the process 
of law within the period prescribed by 
the provisions of the statute of limiia- 
tion applicable to in the case, his rigat 
for ever is extinguished, and the pos- 
sessory owner acquires absolute title.” 

Following the above principle, it was 
held in Somnath v, Dr. S. P. Raju, AIR 
1970 SC 846, that between a wrongdoer 
and the prior possessor prior possession 
of the plaintiff in an action for ejectmeat 
is sufficient title against all but the trae 
owner and the wrongdoer cannot suce 


- 


Surendra Molan v, State 


cessfully resist the suit by showing that 
the title and right to possession are in a 
third person, . 

10. The suit by the plaintiffs in the 
instant case is for an injunction against - 
a wrongdoer, as found by the- appellate 
Court not against the defendant .as añ 
agent of the rightful owner or tenant 
while the case of the defendant’s ten- 
ancy had been rejected by the appellate 
court, The relief claimed is for restrain- 
ing such defendant as a trespasser from 
interfering with the plaintiffs’ prior pos- 
session, The suit, in the light of the pro- 
positions of law indicated above is thus 
maintainable in law, The plaintiffs were 
tightly held entitled to such injunction 
against the defendant except the true| 
owner, as the former tenant or their 
landlords now the State unless their title| 
is perfected by adverse possession which 
is not the case before us, 

11. The appeal accordingly fails and 
is dismissed with costs, 

Appeal dismissed. 





AIR 1979 CALCUTTA 3 
R. BHATTACHARYA AND 
MONOJ KUMAR MUKHERJEE JJ.. 
Surendra Mohan Das Bhoumick and an= 
other, Appellants v. The State of West 
Bengal and others, Respondents, 
A, F, A, D. No. 1292 of 1969, D/~ 2 
1978, 
(A) Civil P. C. (5 of 1908), S. 100 ~~ 
Second Appeal — 
dence — When permissible, 


In a second appeal the Court cannot 


21-f- 


‘reappreciate the evidence unless the 


judgment is perverse or the judgment is 
based upon evidence admitted illegally 
or the finding is without evidence or 
there has been wrong construction of 
documents or misreading of evidence. 
(Para 7%). 

Anno: AIR Comm, C., P. C. (9th Edn.) 
Ss. 100, 110A and 101 N. 53, . 

(B) Evidence Act (1 of 1872), Ss. 114 
and 100 to 104 — Legitimacy — Pre- 
sumption — Burden of proof. 

If a child is in possession of filiation 


acknowledged by the parents and has` 


repute in the society, legitimacy should 
be presumed and if anybody challenges 
such legitimacy of the child, the onus is 
upon him to prove that the child is ille- 
gitimate, AIR 1918 Oudh 103; AIR 1927 


JV/KV/B656/78/CWM. . 


Cal. 3 


Reappreciation of evi~ - 


; _ question which arises for 


4 Cal. (Pre, 1-5] 


Mad 733; AIR 1929 PC 135 and AIR 1933 
Lah 520, Rel, on, (Para -9} 
Anno: AIR Manual (3rd Edn) Evi 
Act, S. 114 N, 95, Ss. 100 to 104, N. 72. 
. Cases Referred : Chronological Paras 
-AIR 1933 Lah 520 12 
AIR 1929 PC 135 : 58 Ind Cas 201 ar 
All LJ 465 
AIR 1927 Mad 733 i ia 
AIR 1918 Oudh 103 : 43 Ind Cas 478 10 
5 Gouri Shankar Dey, for Appellants; 
© Joy Gopal Ghosh, for Respondents; Nure 
Alam Choudhury, for the State of W.B, 
. R. BHATTACHARYA, J.:— This ap 
` peal is by the plaintiffs who were suc- 
cessful in the trial court but the decree 
they obtained was set aside in the ap- 
peal taken by the contesting defendants 
in the lower court, 


`°. 2 In- this second appeal the main 
determination 
is whether Lalit, one of the defendants, 
is the legitimate son born of the wedlock 


i : between Dhirmohan, the father of the 


plaintiffs and Parulbala, the mother of 
Lalit who is also the defendant in this 
case. 


% The suit was filed by the plaintiffs 
on certain allegations. It is stated that 
the plaintiffs’ father Dhirmohan Das 
Bhowmick was a man having consider- 
-. able properties, One Rohini Kanta Das, 

the husband of the defendant No, 3 

Parulbala Dasi, was.a Kabiraj and hs 

used to come from East Pakistan and 
. Stay occasionally at the house of the 

plaintiffs’ father before the partition of 
India, After the partition, Rohini Kanta 
- finally migrated with his family and 
took shelter in the outer house of the 
plaintiffs father in 1456 B. S. Thereafter 
in 1359 B, S. Parulbala drove out Rohini 
. Kanta. Rohini Kanta left the place and 
` never came back, Parulbala was a woman 
-of loose morals and the plaintiffs’ father 
drove her out and she took shelter 
- in the Akhara of some Bairagis where 
-she gave birth to an illegitimate child 


`- who is the defendnt No. 2 Lalit. Accord- 


ing to the allegations of the plaintiffs, 
Parulbala used to mix with persons of 
bad character and as a result of that as- 
sociation Lalit was born, It has been 
further alleged that Parulbala after the 
. death -of the plaintiffs’ father, without 
_ the knowledge of the plaintiffs, got muta- 
tions in the department of the Revenue 
Officer in favour of herself and the de- 
fendant No. 2, her son, alleging that she 
was the lawful. widow of Dhirmohan and 
that Lalit was ‘his son, According to the 
plaintiffs, Dhirmohan had no connecion 
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with Parulbala and Lalit was not. his . 
son, On.these main allegations the 
plaintiffs wanted to have a declaration of 
their title to some “of: -the properties 
which have been recorded- in the name 
of Parulbala and Lalit, 


4 <A joint written statement was filed 
by Parulbala on behalf of herself and 


“her. son Lalit, the defendant No, 2. In 


substance their defence is that after the 
death of Rohini Kanta Dhirmohan mam 
ried Parulbala in the year 1359 B.S 
and she lived with Dhirmohan as huss -> 
band and wife since then, Lalit, the de `: 
fendant No, 2, was the legitimate: son 
born of the wedlock, She claimed to be 
the heir of Dhirmohan along with her 
son Lalit by Dhirmohan, Several issues 
were framed and the most important 
issue was whether the defendant No. 3 
Parulbala was lawfully married with 
Dhirmohan and whether the defendant 
No. 2 Lalit was the legitimate son of 
Dhirmohan as alleged by Parul. The 
trial court, on consideration of the evi» 
dence on record, held that there was no 
sufficient evidence to prove the marriage 
between Dhirmohan and Parulbala and 


according to it defendant No. 2 was not >- - 


the legitimate son of Dhirmohan. In the 
appeal taken by the defendants Nos. 2 & 
3 before the lower appellate court it 
was held, after additional evidence had 
been taken on the prayer of the appel- 
lants, that Lalit was the legitimate. son 
of Dhirmohan as evidenced by acknow= 
ledgement by Dhirmohan. Before the lo~ 
wer appellate court additional evidence 
was taken on the ground that the trial 
court without giving sufficient and rea~ 
sonable opportunity to the defendants 
refused the prayer of the defendants te 
examine some witnesses to prove several 
documents, Those documents are, in 
particular, the admission register of Lax 
lit and an application form for admis- 
sion of Lalit in School, After the tak- 
ing of the additional evidence, the ap< 
pellate court held that the application 
for admission as also the admission re« 
gister contained the signature of Dhim 
mohan. There was also the evidence of 
the Head Master who proved these docu- 
ments that Lalit was the son of Dhim 
mohan. On the finding as stated, the ap- 
pellate court set aside the judgment and 
the decree of the trial court and dismiss< 
ed the suit on the finding that the de» 
fendants Nos, 2 and 3 were the son and 
wife respectively of Dhirmohan. 


5. Mr, Gouri Shankar Dey appears of 
behalf of the plaintifi-appellants before 
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us and Mr, Joy Gopal Ghosh represents 
Parulbala and” Lalit; the. ee: 
pondents, ies . oe. 


6. Before us: Mr. Dey ‘has: cit aed 
that the learned appellate court below 
wrongly decided on the evidence on re- 
cord that Parulbala was the wife of 
Dhirmohan and that Lalit was his son. 
He has further contended in this connec- 
tion that the. learned District Judge 
ought not to have allowed additional evin 
dence and that even if there was mar- 
riage, when Rohini Kanta was alive at 
the relevant time, such marriage was il~ 
legal and ineffective, Mr. Ghosh has, 
however, opposed the contentions, 


7.. In order to support the contentions 
raised, Mr, Dey wanted us to reappre< 
ciate the evidence. In this second ap- 
peal we cannot do that unless the judg« 
ment is perverse or the judgment is bas- 
ed upon evidence admitted illegally or 
the finding is without evidence or there 
has been wrong construction of documents 
or misreading of evidence. We hava 
been taken through the judgments of 
both the Courts below. We have 
found that the learned District Judge 
was satisfied that although the. defen- 
dants wanted to have the Admission Re~ 
gister and the Admission Form signed by 
Dhirmohan in evidence, the prayer for 
time to examine the Head Master was 
refused, In the judgment we also find 
that the learned District Judge was of 
the view that for proper decision and 
correct judgment it was necessary for 
him to get the Admission Register and 
the Admission Form sought to be prov~ 
ed by the defendants themselves, In 
these circumstances at the appellate stage 
the headmaster of the school was sum- 
moned to prove the Admission Register 
and the application for admission of La- 
lit into the school, The application form 
has -been marked Ext. M and the Admis-< 
sion Register as Ext. N. The certificate 
granted by the headmaster has also been 
exhibited but when the headmaster him- 
-self gave evidence this certificate has no 
value and we place no importance to 
that. Regarding these two documents and 
the evidence of the headmaster, the 
argument of Mr, Dey is that the docu- 
ments and the evidence of the headmas- 
ter are not trustworthy and the docu- 
ments have been concocted, There has 
been no allegation against the headmas- 
ter; at least we do not find any such 
allegation in the fcrm of suggestion of 
otherwise, The headmaster’s evidence is 
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that -the admission form and the admis 
sion register were signed by Dhirmchan 
Das Bhowmick in his presence, The two 
documents described Lalit, defendant No. ` 
2 as the son oi Dhirmohan, Although ` 


the signature was proved by the head- -~ 


master as the handwriting of- Dhim . 
mohan, there was no cross-examination 
suggesting that those signatures did not 
belong to Dhirmohan or that he did not 
sign in presence of the headmaster, The 
headmaster stated that Lalit was the son 
of Dhirmohan, Again that part of evix 
dence. has not been challenged: during 
cross-examination from the side. of the 
plaintiffs, The learned District’ Judge 
relied upon the evidence: of the head-. 
master and the said two documents mark- 
ed Exts, M and N., A 


8. It appears that the witnesses xa- 
mined on the side of the plaintiff denied 
just like a parrot that there was no 
marriage between Dhirmohan and Pérul~ - 
bala. 
mined on the side of the defendants ‘ta 


-prove that thère was marriage between 


Dihrmohan and Parulbala. Parulbala 
herself has stated that after the death 
of Rohini Kanta, Dhirmchan married her 
and, as a result thereof, she gave birth 


to Lalit, In this connection we 
noted that the plaintiffs have admitted 


that Lalit is the son of Parulbala but - 
the allegation, as we have already indi- 
cated, was that the boy was the rasult 
of free mixing of Parulbala with some 
other persons, It is to be -noted 
that in the plaint it is stated that Rohini 
Kanta was driven away by Parulbala 
and that there was no trace. of Rohini 
Kanta, One of the plaintiffs has been 
examined and it is clear that he does 
not know if Rohini Kanta died at all or 
not, Against that story the positive evi-- ; 
dence on the side of the defendants is 


that Rohini Kanta died and died at Athar- -— 


nala and the month is Poush. On this 
evidence there can be no doubt, there- 
fore, that in fact Rohini Kanta died. 
There is no material to dispute that fact. 
In support of the birth of Lalit the cer- 
tified copy of the birth register has 
been marked and that has been mark- 
ed Ext. H. This is a contemporaneous ~ 
document, This shows that a son of 
Dhirmohan of Chhota Atiabari was born. ` 
The evidence is that Dhirmohan married 
thrice and his last wife died about 34. 
years back. He was widower after the 
death of the last wife. It is not the case_ 
of the plaintiffs that Dhirmohan had - 
any other wife at or about. the time 


Some witnesses have been exa ``- 


have v- > 


also `` 
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when the son was born according to 
birth register. The birth register sub- 
stantially supports that Parulbala gave 
‘birth to a son and that son belonged to 
Dhirmohan. Of course, we are to see 
whether this birth register is corroborat- 
ed by other circumstances. Ext, E is a 
voters’ list prepared in 1359 B. S. That 
was the year in which Parulbala - was 
married to Dhirmohan according to the 
evidence adduced by Parulbala herself. 
The voters’ list of the previous election 
has. been marked Exhibit on the side of 
the plaintiffs, Of course, that indicates 
that Parulbala was the wife of - Rohini 
Kanta, When Ext, E supports the story 
of the defendants that Parul Bala was 
married with Dhirmohan in 1359 B, S„ 
it shows that after the. marriage the par- 
ties were eager not to conceal the mar 
riage but the marriage was made quite 
public and declared in society, We have 
_ already noted that it is not a case of the 
' plaintiffs that Dhirmohan had any con- 
nection with Parulbala, Rather the 
plaintiffs’ case is that Dhirmohan had no 
connection with Parulbala because she 
was a woman. of loose morals and she 
had been driven away. But the evidence 
shows that all the time Parulbala had 
been living with Lalit at Akra house be- 
longing to Dhirmohan, That disproves 
the case of the plaintiff that Dhirmohan 
had driven. away Parulbala; on the other 
hand it supports the case of the defen- 
dants that she was living with the child 
- in the house of. Dhirmohan, The fact of 
acknowledgement of Dhirmohan appear- 
ing in the admission register of the school 
and the admission application was not 
before the trial court and as such. the 
trial court could not have important and 
material evidence to come to a correct 
decision, The Appellate Court thought 
‘it necessary for the expediency of jus- 
tice that these two documents should te 
proved and practically speaking, of all 
the pieces. of evidence these two docu- 
ments — the admission register and the 
application form, have become the most 
important and necessary evidence. 


9. Mr. Dey has, however, contended 
. that mere acknowledgment of Lalit as 
the son by Dhirmohan does not prove 
fhe marriage between Dhirmohan and 
Parulbala and, therefore, according ta 
Mr. Dey even if Lalit was son of Dhir- 
mohan by Parulbala, he must have been 
illegitimate due to the absence of mar- 
riage and: consequently Lalit and Parul- 
bala will not be entitled to get any pro- 
perty of Dhirmohan as his heirs, Tha 
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acknowledgment in the present case goes 
a long way to, prove the defendants’ 
case, ` ‘particularly - when it is: accompani~ 


ed by the conduct of- the- parties and 
several facts and- circumstances, ‘The 
conspicuous circumstances in this ` case 


are many. First of all, the plaintiffs 
have admitted in the plaint and in evi< 
dence that Lalit was the son of Parul- 
bala, The plaintiffs do not know if Ro« 
hini Kanta is dead in spite of evidence 
of the defendants that Rohini Kanta died 
in Poush, -1357 B. S. The evidence of 
Parulbala is that Dhirmohan married her 
in 1359 B, S, and some of her witnesses 
stated that there was such marriage. We 
get the certified copy of the birth regis<. 
ter (Ext. H) which states that a son way 
born to Dhirmohan of Chota Atiabari on 
4-3-1956, The evidence is that the de- 
fendants have been living in Akra be- 
longing to Dhirmohan, Ext. E, the vo- 
ters’ list says that Parulbala is the wife 
of Dhirmohan, which was prepared in or 
about the year 1359 B, S, Ext. M is the 
application form showing that Dhirmo- 
han himself signed it stating that Lalif 
was his son. In the admission register 
(Ext. N) we find that Dhirmohan signed. 
the register where Lalit was described as 
his son. The headmaster of the school 
has clearly stated that Lalit is the son 
of Dhirmohan and that Lalit has been 
reading in his school for several years, 
This evidence of the headmaster has not 
been challenged in cross-examination by 
the plaintiffs. Clearly, we get that open< 
ly and publicly Dhirmohan declared that 
Lalit was his son and he took active 
steps for bringing up Lalit in society, 
All these facts prove that after tha 
death of Rohini Kanta, Dhirmohan tha 
widower had a son Lalit (defendant No. 
2) by Parulbala who was living at his 
house namely in Akra with his son duly 
acknowledged and regarded Lalit as his 
son in the society. From the facts and 
acknowledgment of the son in the so- 
ciety usreservedly and on the publica- 
tion of the voters’ list showing Parulbala 
as his wife and also the conduct of both 
Dhirmohan and Parulbala, we can have 
easily an inference drawn and it may 
ordinarily and reasonably be presumed 
that Lalit. was born. of a lawful wedlock 
between Dhirmohan and Parulbala, If a 
child is in possession of filiation acknow- 
ledged by the parents and has repute in 
the society, legitimacy should be pre- 
sumed and if anybody challenges such 
legitimacy of the child, the onus is upon 
him to prove that the child is illegiti- 
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mate, In this: connection some deci- 
sions may be referred to in Support of 
this proposition. . : 


10. In the. case. of Diae ‘Singh Ve 
Suraj Balli Singh reported in 43 Ind Cas 
478 : (AIR 1918 Oudh 103) we get simi- 
lar principle, In that case paternity of 
the first plaintiff was admitted. The de=- 
fendant admitted that he was the son of 
one Jawahir Singh, It was held: 

“That being so, the presumption would 
be that he is Jawahir Singh’s legitimate 
son; and if the case for the defendant 
was that he was not a legitimate son 
but the son born of a Kachhi mistress, 
then I hold that it lay upon the defen- 
dant to establish this point”. 


This was a decision of Oudh Judicial 
Commissioner’s Court, We have got an- 
other decision of a Division Bench of 
the Madras High Court in the case of 
Krishna Rao v. Raja of Pittapur report- 
ed in AIR 1927 Mad 733, According .to 


that decision when anybody’s parentage 


is acknowledged by the parents themsel- 
ves and that he has been acknowledged 
as such by the parents and by repute 
and have it for a long period and any- 
body wants to challenge the parentage, 
the onus is upon the latter to disprove 
the parentage by clear, stronger and 
more reliable evidence, In’ connection 
with the discussion to come to that prin- 
ciple the Court relied upon the principle 
laid down by the House of Lords in the 
famous Douglas Peerage case reported in 
Notable British trials, Scotch series, 
Douglas cause on p. 152 that— 


“Where a child establishes ‘the pos 
session of filiation, which is the acknow- 
ledgment of the parents, and habit and 
repute, everything must be presumed in 
his favour, and he cannot be dispossess- 
ed of that estate except upon clear, 
strong and decisive evidence,” 7 


11. We will now refer to a decision 
of the Privy Council in the case of 
Mohabbat Ali Khan v, Mahomed Ibrahim 
Khan reported in 56 Ind App 201 : (AIR 
1929 PC 135). There the question whe- 
ther Khushdil Khan and Musammat Babo 
were married was held to be one of 
fact. But there an important part of 
the case attempted to be made by the 
respondents was that such a marriage 
was legally impossible, because at the 
time of the marriage and the birth ol 
the appellant, the lady was already mar- 
ried to another person, The questior 
arose whether there was any Nika cere- 
mony. It was found that it. was possible 
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to criticise with much effect such oral 
evidence about the marriage. but the 
Board fortunately. found that the. zase 
did not stand upon that alone, Thera 
was the question of acknowledgment be- . 
cause Khushdil, the father, acknowl2dg-_ 
ed Mohabbat Ali Khan -the plaintiff, as . 
his son and it was held that in circum- 
stances which were clearly equivaler t to 
an affirmation, he was a legitimate son. 

That case was one of acknowledgment 
by the father, an acknowledgment which 
involves the assertion that he, the fether 
Khushdil, was - married to -Musammat 
Babo, the appellant’s mother. According 

to the Board such acknowledgment un- 
doubtedly raises a presumption in fav- 
our of the marriage and of the legiti- 
macy, This is a case, however, between 

the parties who are Mohammedans but 
on the question of acknowledgment the 
Privy. Council has dealt with the matter 
in a general way and laid down the 
principle as a general proposition. The- 
general proposition laid down is that if 
a claimant’s son has in his favour a 
good acknowledgment of legitimacy, the 
marriage of the parents would be held 
proved and his legitimacy would remain 
established unless the marriage is dis- 
proved, Once the son establishes tha ac- 

knowledgment, the onus is on those who. 
deny a marriage to negative it in fact. 


12. Next we get another case decided 
by the Lahore High Court reported in 
There the parties 
were Hindus and in that case the plain- 
tiff brought the suit challenging pater- 
nity of the defendant, There one Natha 
Singh after absence for a long period 
returned to. his village with a boy and 
acknowledged that boy, defendant Sadhu 
as his son and treated him as such ~so 
long as he lived, It was held that when 
Natha Singh told village people that 


Sadhu was his son and when he treated 


him as his son Sadhu’s legitimacy was 


. accepted, In this case also the learned 


Judge relied upon the principles laid 
down in thé cases of Mahabbat Ali Khan 
and Krishna Rao already discussed <hove, - 

13. In the instant case besides the ac- 
knowledgment of Lalit by Dhirmokan as 
his son and the conduct of both Dhir- 
mohan and Parulbala, there is the evi- 
dence of marriage by some of the defen- 
dants witnesses. In this case, kLesides 
the evidence of acknowledgment, we have | 
in addition, some evidence of merriage 
between Dhirmohan and Parulbale, No 
doubt it has been proved that Lalit, 
son of Dhirmohan and Parbulbala was 
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born after their lawful marriage. The 
learned District Judge has discussed the 
relevant evidence and facts and circum- 
stances and he has come to a correct de- 
cision, In these circumstances we find 
no substance in the argument of Mr, Dey 
‘in support of the appeal, 

14. ‘The. appeal, therefore, fails and 
the same is hereby dismissed without 
costs. 

MONOJ KUMAR MUKHERJEE, 
I agree, 


J.:— 


Appeal dismissed, 
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SANKAR PRASAD MITRAC. J. 

AND SALIL KUMAR DATTA, J 

Electrical Industries Corporation, Ap~< 
pellant v. Punjab National Bank and 
others, Respondents, 

A. F. O, O, No, 74 of 1977, 
` 1978. 

(A) Civil P, Code (5 of 1908), 0. 9 
R. 5 (1) (as it stood before amendment 
in 1976) — Applicability of, to suits on 
original side of Calcutta High Court — 
- Not affected by Rr. 6 and 8 of Chap, VIN 
of Calcutta High Court (Original side) 
Rules — Suit on original side of Calcutta 
‘High Court — Summons returned unsers- 
ed — Plaintiff not applying either for 
issue of fresh summons or for extension 
of time as envisaged by O. 9 R. 5 (1) 
within specified time — Suit can be dis- 
missed under R., 5 (1). (Calcutta High 
Court Original Side Rules (1914) Chap- 
ter VIMI Rr, 6 and 8). (Paras 15, 17) 

Anno: AIR Comm, Civil P, C, (9th 
Edn.) O. 9 R. 5 N. 1, 


-(B) Limitation Act (36 of 1963), Sec. 5 


D/- 13-7- 


`, »— Delay — Condonation of — Suit on 


original side of Calcutta High Court — 


'. First summons returned unserved — De- 


lay of one and half years in applying 
for issue of fresh summons — Delay not 
explained —- Court declined to condone 
delay. (Para 16) 

Anno : AIR Comm, (5th Edn.) Limita- 
tion Act, S. 5 N, 8A.. 


_P. K. Mukherji with Gautam Kr, Bis- 
_was for Appellant; Sujit Sinha with P. K. 
De (for Nos. 3, 5 and 6) and G, P. Lath 
(for No, 4), for Respondents, 

SANKAR PRASAD MITRA, C, J.:-— 
This is an appeal from a judgment de- 
livered by Myr. Justice Salil K. Roy 
Chowdhury on the 25th Aug., 1976, 
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2. The present suit was instituted on 
July 11, 1973 against the defendants for 
leave ‘under Cl, 12‘of the Letters Patent, 
for a decree for. Rs.- 4,45,835/-; for a de- 
claration that the plaintiff's account with 
the Punjab National Bank was wrongly 
debited and other reliefs, 


3.- On July 23, 1973, the writ of sum- 
mons was taken out and lodged with 
the Sheriff, The time to serve the writ 
of summons on the defendants Nos, 3, 5 
and 6 expired on Nov, 14, 1973, The 
Master directed the Sheriff to serve the 
Writ of Summons on the defendants Nos.’ 
3, 5 and 6 by registered post on the 6th 
Dec., 1973 and the returnable date was 
extended by ten weeks, 


4. In Dec., 1973, M/s. Fox and Mondal . 
received’ instructions from the plaintiff 
to obtain a change of attorney from 
Anand, Das Gupta & Sagar. 

5. On Jan. 7, 1974, the Writ of Sum= 
mons, directed to be.served on the res- 
pondents Nos, 3, 5 and 6 was returned 
unserved to the Sheriff’s office through 
the General Post Office. l 

6. On Jan. 30, 1974, M/s. Fox and 
Mondal filed a warrant for attorney with 
the consent of Anand, Das Gupta and 
Sagar. À 

7 On an application by the first de- 
fendant, an order was passed on May 6, 
1975 directing the filing of affidavit of 
documents by, the parties who had ens 
tered appearance. 


8 On June 27, 1975, Mr, Justice Sa- 
lil K. Roy Chowdhury dismissed the 
suit, The plaintiff took a change from 
M/s. Fox and Mondal to Anand, Das 
Gupta and Sagar on Jan. 14; 1976. 
Anand, Das Gupta and Sagar obtained 
the mode of service from the Sheriff's 
office on Jan, 21, 1976 and came to know 
that the service of the Writ of Summons 
was not effected on the defendants Nos. 
3, 5 and 4, 


9. Thereupon Anand, Das Gupta and 
Sagar inspected the cause bundle of the 
suit on Feb. 23, 1976 and discovered that 
the suit was dismissed on June 27, 1975 
by Mr, Justice Salil K. Roy Chowdhury, 


10. On May 14, 1976, an application 
was made to Mr. Justice Salil K. Roy 
Chowdhury for restoration of the suit, 
The learned Judge allowed the applica- 
tion and set aside the order of dismissal. 
It is obvious that upon restoration the 
suit went back to its original position on 
June 27, 1975 when Mr. Justice Salil K. 
Roy Chowdhury had dismissed the suit. 
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11. On May 28, 1976 the plaintiff 
made an application for condonation of 
delay in filing. the ‘application, “for . issue 
of a fresh’ Writ of Summons and for ex- 
tension ‘of time for returnable date of 
the Writ of Summons and for a direc- 
tion to the Sheriff of Calcutta to serve 
the Writ of Summons on the defendants 
Nos, 3, 5 and 6. 

12. . This application for issue of a 
fresh Writ of Summons and extension of 
time for returnable date came up for 
- hearing before Mr. Justice Salil K. Roy 

Chowdhury on Aug, 25, 1976. The learn- 
ed trial Judge by his judgment deliver- 
ed on that date dismissed the applica- 
‘tion, The present appeal is - directed 

against the order of the 25th Aug., 1976, 

13. It is relevant to consider the pro- 
visions of O, 9 R. 5 (1) of the Civil P. © 
which’ are as follows :— 

“O, 9, R, 5— (1). Where, after a sum- 
mons has been issued to the defendant, 
or to one of several defendants, and re- 
turned unserved, plaintiff fails, for a pe- 
riod of three months from the date of 
the return made to the Court by the 


officer ordinarily certifying to the Court. 


returns made by the serving officers, ta 
apply for the issue of a fresh summons 
the Court shall make an order that the 


suit be dismissed as against such defen-' 


dant, unless the plaintiff has within the 
said period satisfied the Court that— 

(a) he has failed after using his best 
endeavours to discover the residence ol 
the defendant who has not been served, 
or 

(b) such defendant is avoiding service 
of process, or 

(c) there is any \other sufficient cause 
for extending the time in which case 


the Court may extend the time for mak- ` 


ing such application for such period as 
_it thinks ft”, 


14. O. 9, R, 5 (1) therefore provides 
that when a summons is returned un- 
served, the plaintiff has to make an ap- 
plication within three months from the 
date of the return for issue of a fresk 
summons. Alternatively, the plaintifl 
within the said period of three months 
may apply to the Court for extension of. 
time for making an application: for issue 
of a fresh summons on the’ grounds spe- 
cified in the above order. If the plain- 
tiff does not choose to adopt any one of 
these courses, the Court shall make an 
order that the suit be dismissed. 


15. In the instant case, there is na 
dispute that the plaintiff failed to take 
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any of the steps envisaged by O. 9 Rule 
5 (1) of the Code within the specified 
period, It was argued before us that we 


‘should invoke the provisions of Sec, 5 ofi 


the Limitation Act to condone the delay . 


in making the application for issue of.a - 


fresh summons, Under S, 5 of the Limi- 
tation Act, 1963, the applicant must 
satisfy the Court that he had sufficient 
cause for not making his application 
within the period prescribed. In the pre- 
sent case, the plaintiff has failed to 
satisfy the learned trial Judge and this 
Court that it had sufficient cause for not 
making the application within time. The 
only explanation that we find for the 
delay is in para, 8 of the petition, The 
explanation is :— 


“The plaintiff states that due to the 
aforesaid change of Attorney.from M/s 
Anand, Das Gupta and Sagar to Messrs. 
Fox and Mondal confusion arose regard- 
ing steps to be taken in the suit includ-. 
ing service of summons, and as such the 
plaintiff and/or the plaintiffs the then 
Solicitors, Messrs, Fox and Mondal, did 
not and/or could not take steps for ser- 
vice of Writs of Summons upon the de- . 


fendants Nos, 3, 5 and 6 including mak- ` `- 


ing an application for extension of time . 
of the returnable date of the Wriis of 
Summons. The said confusion was fur- 
ther confirmed when this Honourable 
Court was pleased to make an orcer on. 
the 6th May, 1975, upon an application 
by the defendant No, 1, directing filing 
of affidavit of documents by the respec- 
tive parties within the time mentioned 
in the said corder and further direction 


` was given for appearance of the suit in 


the prospective list,” 

16. The above explanation does not 
appear to us to be satisfactory, From 
the facts which we have stated earlier.’ 
in this judgment, it would appear that . 
the Writ of Summons was returned un~ 
served on Jan. 7, 1974, There was a 
change in favour of M/s, Fox and Mon- 


dal on Jan. 30, 1974, The suit was dis- - 


missed on June 27, 1975. It is apparent 
that between Jan, 30, 1974 and June 27 
1975 M/S#:Fox and Mondal were all along, 
the Solicitors for the plaintiff, We are| 
not told what steps were taker: fori- 
nearly a year and a half either by M/s. 
Fox and Mondal or by the plaintiff . for 
issue of a fresh Writ of Summons to 
the defendants Nos, 3, 5 and.6. In the 
absence of any explanation -as to what 
happened during this vital period, we 
are not inclined to exercise our powers 
under S, 5 of the Limitation Act, 1963; ` 
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17%. Learned Counsel for the appel- 
lant has advanced an alternative . argu- 
ment before us, He says that Order 9, 
R. 5 (1) of the Civil P, C, would not 
. apply to the instant case in view of the 
provisions of Rr, 6 and 8 of Chap, VII 
of the Original Side Rules, We are of 
opinion that there is no substance in 
this alternative contention. Rr. 6 and 8 
of Chap, VIII of the Original Side Rules 
do not in any way affect, alter or modify 
the provisions of O, 9, R, 5 (1) of the 
Code, O, 9, R. 5 (1J therefore, in the 
absence of specific provisions in the Ori- 
ginal Side Rules, applies to the Original 
Side as well, 

18. In the result, this appeal is dix 
missed but in view ofthe special facts 
of this case, we make no order as to 
.costs. . 

S. K. DATTA, J.:— I agree, - 
af : Appeal dismissed. 





Am 1979 CALCUTTA 10 
RAMENDRA MOHAN DATTA AND 
HAZRA, JJ, 

Satya Narayan Todi, Appellant.v, Sm. 
ee Chowdhury and others, Respon- 
ents, 


Appeal No, 22 of 1971, Dj- 17-4-1978. 

Civil P. C. ( of 1908), O. 6, R. 17 — 
X suing as proprietor of “Todi Financing 
` Corporation” — Amendment sought by 
describing X as partner of the Corpora- 
tion and by impleading the retired part- 
ner as defendant — Held that there was 
no change of ‘cause of action or of the 
relief claimed and that the amendment 


should be allowed — Such amendment | 


- can be allowed even after expiry of sta- 

tutory period ‘of limitation. 

: (Paras 11, 12, 15) 
Anno: AIR Comm, C.P.C. (8th Edn), 

O. 6 R. 17 N, 3D, 12, 19. 

. Cases Referred: Chronological Paras 


-AIR 1978 SC 484 13 
AIR 1969 SC 1267 13 
AIR 1967 SC 96 i . 21 
AIR 1957 SC 363 2 12 


'RAMENDRA MOHAN DATTA, J.:— 
This is an appeal from the decree dated 
10th March, 1970 passed by Deb J, in 
a hire-purchase action. 

2. In the cause title of the plaint the 
plaintiff has been described as’ follows: 

. -““Satya Narayan Todi carrying on busi- 
mess under the name and style of, Todi 
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Financing Corporation at No, 4, Jag- 
mohan Mullick Lane, Calcutta, within tha 
aforesaid jurisdiction Plaintiff.” . 

3. In the body of the-plaint the plain- 
tiff has been described as partner of 
Todi Financing Corporation. It is. also 
stated therein that by a hire-purchase 
agreement in writing dated 8th July, 
1965, duly executed by the plaintiff and 
the defendants Nos, 1 and 2 at the plain- 
tiff’s place of business, the plaintiff agreed 
to take on hire a Chevrolet Motor Bus . 
which was the property of the plaintiff — 
on terms and conditions stated in the , 
said paragraphs, In fact, the plaintiff 
proceeded on the basis that the plaintiff 
was still the proprietor of Todi Financing 
Corporation, 

4. On the 17th July, 1968 the defen< 
dant filed the written statement, inter 
alia, stating that the agreement was en- 
tered into with the partnership. firm of 
Todi Financing Corporation and as such 
the plaintiff had no cause of action. 


5. Thereafter, the plaintiff made an 
application on 19th November, 1968 for 
amendment of the plaint, inter: alia, 
leging that his wife Bimala Devi Todi 


‘was one of the partners of Todi Financ- 


ing Corporation and she had retired on 
16th June, 1966 from the said firm. 
Thereafter, it was found that such an 
amendment sought for in the said appli~ 
cation was not sufficient unless the above- 
mentioned cause title had been changed 
suitably.. Accordingly, the plaintiff asked 
for leave to withdraw the said applica~ 


tion with liberty to make a fresh appli< | 


eation for amendment of the plaint, The 
plaintiff obtained the said order on 29th 
February, 1969. On 13th March, 1969 the 
second application for amendment was 
made and the plaintiff sought. to change 
the cause title by describing himself as 
follows: 

“Satya Narayan Todi, a partner of Todi 
Financing Corporation a partnership firm 
now dissolved, having its office at No. 4, 
Jagmohan Mullick Lane, Calcutta, within, 
the aforesaid jurisdiction.—Plaintiff:” 

6. The plaintiff also sought to add his 
wife being the other retired partner of 
the partnership firm by describing her 
as follows: _ ; 

"3, Srimati Bimala Devi Todi, a retired 
partner residing at No. 4, Jagmohan 
Mullick Lane, in Calcutta. within the 
aforesaid jurisdiction.— Defendants,” 

7. The body of the plaint was sought 


to be. amended by making the necessary 
and incidental alterations thereunder and 
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also by. adding two paragraphs being 
16A and 16B. as follows: 

“16A, On or about- 16th June, 1966 Sm 
Bimala Devi Todi. the defendant No, & 
the partners of Todi Financing Corpora- 
tion ‘retired and/or severed her connec- 
tions with the partnership Firm and 
claimed no part of the assets thereof and 
disowned liability of the partnership, 


16B. Thè plaintiff is absolutely entitled 


to the property of the late partnership 
No relief is claimed against the defendant 
No,:3 but she has been made a party s3 
that the matter in dispute in this suit 
may be decided in her presence.” 

8. The matter came up before Deb -. 
and by his judgment and order dated 
46th June, 1969, the learned Judge dis< 
missed the application for amendment 
with costs, 

9. In the grounds of appeal a poirt 
has been taken that the application for 
amendment should not have been diz 
missed inasmuch as it was mere mi 
description of the plaintiff which wes 
sought to be amended and no question cf 
changing the cause of action could ariza 
‘in the circumstances, 

10. In my opinion, the learned Judge 
was not right in his view that the appl 
cation for amendment, if allowed, would 
change the original cause of action =s 
pleaded in the plaint. What was sougit 
to be done by the petition for amenc- 
ment was to show correctly the capacity 
in which the plaintiff was suing. Accorc~ 
ing to the plaintiff the partnership wes 
dissolved and so he described himself ss 
a partner of the dissolved partnership and 
on that basis he had sought to make tke 
other retired partner a party to the sul, 
with the result that if there would ‘te 
any question of realisation of the assets 
of the dissolved partnership that would 
be a matter between the two retired 
partners in whose presence the matter 
was to be decided. The defendant in 
such an event, was not likely to suffer 
any prejudice. It would be a matter b= 
tween the two retired partners, As fo 
whether the partnership had dissolved 
or not was a question of fact to be ult 
mately decided in the suit, if the defen- 
dants take the point in the additions] 
written statement which they might te 


allowed to file, ‘That point will remaia . 


open to them at the trial, but prima 
facie, on the averments made in ths 
petition we are satisfied and we thins 
that the amendments should be allowed. 
il. The learned Judge while dealing 
with the amendment application had ot~ 
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served that if the proposed, amendment 
would .be allowed then the entire suit 
would be converted into an action for 
the realisation of the assets of the dis- 
solved partnership which would be) a 
completely different cause of action,. In 
my opinion, that is not the correct ap-|- 
proach to the point, The cause of ‘action, 
in the suit was based on hire purchasel.. 
agreement and for the realisation of the 
dues in respect of such transaction. That 
cause of action remained untouched and 
the relief asked for in respect thereto 
also remained the same, Accordingly, 
observations of the learned Judge can- 
not hold good in the facts and circum- 
stances of the case, 


12. The question as to whether the 
amendment should be allowed even after 
the expiry of the statutory period | of 
limitation has been considered by . the 
Supreme Court in several reported deci- 
sions, In the case of A, K. Gupta & Sons 
Ltd. v. Damodar Valley Corporation, re- 
ported in AIR 1967 SC 96 the Supreme 
Court after reviewing several’ decisions 
including one of its earlier decision ' in 
the case of Pirgonda Hongonda Patil. v. 
Kalgonda Skidgonda, AIR 1957 SC 3634 
held that amendment should be allowed 
even after the expiry of the statutory | 
period of limitation where the amend- ' 
ment did not involve the addition of a 
new cause of action or raised a different: 
case but amounted merely to a different. 
or additional approach to the same facts, 
In the above case the appellant sought’ 
the Court’s leave to amend the plaint by 
adding an extra relief whereby the de- - 
cree for the amount, to be found due on 
proper account being taken, was prayed 
for at a time when a suit for money 
claim under the contract was barred. 
The Supreme Court heid that the am~. 
endment amounted to no more than. a 
different or additional approach to the 
same facts and allowed the amendment 
even after the expiry of the statutory 
period of limitation, 


13. In the case of Jai Jai Ram Mano- 
har Lal v. National Building Material 
Supply, Gurgaon, AIR 1969 SC 1267 the 
matter again came up for consideration 
in a case where the amendment involved 
the correction of a misdescription of the 
plaintiff in the suit, At page 1270 the 
Supreme Court observed:— 


“Since the name in which the action 
was instituted was merely a misdescrip- 
tion of the original plaintiff, no question 
of limitation arises; the plaint must be 


| 
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deemed on amendment to have been in- 
stituted in the name of the real plain- 
tiff, on the date on which it was original- 
ly instituted.” 

The principles governing the amendment 
of the plaint again came up for conside~ 
ration by the Supreme Court in its latest 
decision in the case of Ganesh Trading 
Co. v. Moji Ram, AIR 1978 SC 484, That 
was also a matter where the amendment 
did not involve any change in the cause 
of action in the plaint but merely sought 
to correct the misd2scription of the 
plaintiff in the suit, The omission amount- 
ed to failure to mention that the plain- 
tiff firm Ganesh Trading Company, Kar- 
nal, had been actually dissolved on 15th 
July, 1973, on whick. date a deed of dis- 
solution of the firm was executed, The 
Supreme Court reviewed its earlier deci-= 
sion and allowed the amendment, 

14. As to the bona fides of the said 
application the learned Judge was not 
satisfied, but with regard thereto the 
same would be a matter dependent on 


~ the proof of certain facts relating to the 


retirement of Srimati Bimala Devi Todi, 


the wife of the plaintiff, from the part~" 
“nership. In respect thereto 


the defen- 
dants Nos, 1 and 2 would be at liberty 


to agitate the point at the trial, if so 
advised, , 
15. That being the position, in our 


opinion, the amencments should have 
been allowed by the learned Judge. 


16. When the matter came up for 
trial after the dismissal of the amend- 
ment application, the counsel appearing 
for the plaintiff stated that in view of 
the dismissal of the application for am- 
endment he could not proceed with the 


suit as it was framec then, On that basis 
and after hearing the submissions of the 


parties the suit was dismissed with no 
order as to costs, 


17. In the premises, the appeal is 


allowed and the decree dated March 16, 


1970 is set aside. The judgment and 


order dismissing the application for am- . 


-endment dated June 16, 1969 is also set 


aside and the following order is passed: 
(a) the proposed amendment as indicated 
in red ink in Annexure ‘A’ to the peti- 
tion dated March 12, 1969 is allowed; (b) 
leave is given to incorporate the amend- 
ments as shown in red ink in the draft 
plaint annexed to the petition; (c) leave 
is given to add Srimati Bimala Debi 
Todi as defendant No. 3 in the suit as 
shown: in red ink in the draft plaint an- 
nexed to the petition; (d) leave is given 
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to Satya Narayan Todi to re-verify the 
plaint after the amendment ` is incorpo- 
rated; (e) the amendment is to be effect- 
ed within a fortnight from the date of 
signing of the order herein; (f) fresh leave 
under clause 12 of the Letters Patent is 
granted in view of the addition of the 
party; (g) additional written statement, 
if any, has to be filed by the respective 
defendants within three weeks from the 
date of service of the amended copy of 
the plaint after such incorporation and 
(h) all parties including the department 
are to act on a signed copy of the 
minutes. 

18. The suit is remanded to the trial 
Court for disposal according to law after 
incorporation of the amendments, The 
suit will appear in the peremptory list 
of the trial Court eight weeks hence and 
the parties are directed to appear be- 
fore that Court on that day for the pur- 
pose of receiving the directions as te 
further proceedings in the suit. 


19. With regard to the costs, the fol- 
lowing order is passed: In view of the 
omission of the plaintiff to correctly ` 
state the description in the pleading and 
in view of the delay in making the ap- 
plication for amendment we think that 
the plaintiff should bear all the costs of 
the two applications before the trial 


Court as also the costs of the appeal. 
The respondents would be entitled to 
the costs from the plaintiff in respect 


thereto including the cost of filing of the 
additional written statement, ` Certified 
as a fit case for engaging advocate in the 
amendment application, 
HAZRA, J.:— I agree, 
Suit remanded 
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Chanti Charan Pal, Petitioner v, 
Monindra Nath Das and others, Opposite 
Parties. 
C. R. Nos, 804, 1046 and 1401 of 1977, 
D/- 23-6-1978. = 


Civil Procedure Code (1908), S. 58(1-A) 
(as amended by Act 104 of 1976) — 
Civil Procedure Code (Amendment) Act 


` (1976), S. 97 (2) (3) — Detention of J. Ð. 


in Civil prison — Amount of decree less 
than Rs, 5006 — Execution of decree 
pending when S. 58 was amended by 1976 
Amending Act — As operation of the 
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amendment made in S. 58 has not been 
excluded by any clause of sub-section (2) 
of S. 97 of the Amending Act, ho- order 
for detention of J,: D. in civil prison 
by virtue of S. 58(1-A) can be passed. 
(Paras 3, 4) 
Mrityunjoy Palit, for Petitioner. S. P. 
Roy Choudhury 'and P. B, Das, for 
Opposite Parties Nos. 1 to 4,. 


ORDER:— These three Rules are direct- 
ed against three orders issuing a warrant 
of arrest of the judgment-debtor, who is 
the petitioner before me, in execution of 
three decrees for money against him, It 
was submitted by Mr. Palit that before 
passing the orders no opportunity was 
given to his client to oppose the applica- 
tions of the decree-holders for issue of 
warrant of arrest against his client. This 
contention is not correct as the records 
show otherwise, 


2, Mr, Palit, however, has taken a 
‘point of law which appears to be of sub- 
stance. The proceedings arise out of 
execution of decrees passed by §.C.C. 
Court and each of the decrees is much 
below the sum of Rs. 500/-. S. 58(1) of 
the Code of Civil Procedure prior to its 
amendment as stated below, provided as 
follows : 


“Every person detained in civil prison 
In execution of a decree shall be so de- 
tained — (a) where the decree is for 
payment of a sum ‘of money exceeding 
fifty rupees for a period of six month: 
and, (b) in any other case for a period 
of six weeks 


3. The Code of Civil Procedure has 
been materially amended by the Codz 
of Civil Procedure Amendment Act 197¢ 
(No. 104 of 1976). By Section 22 of thz 
amending Act, Section 58 of the Codz 
‘was amended in respect of sub-section (1! 
where for the words “fifty rupees, for = 
period of six months, and”,. the words 
“one thousand rupees, for a period not. 
exceeding three months, and” have beer 
substituted, After sub-section (1) the 
following sub-section as (1A) has beer 
inserted : 


“(1A) For the removal of doubts, it is 
hereby declared that no order for deten~ 
tion of the judgment-debtor in - civil 
prison in execution of a decree for the 
payment of money shall be made, where 
the total amount of the decree does nos 
exceed five hundred rupees.” 

The amending Act provides for various 
amendments to the existing Code of Civid 
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not been excluded by any clause of sub-| _ ~ 


` [Prs, 1-6] Cal. 13 


Procedure and sub-section (3) of Sec~ 
tion 97- of the - amending Act provides as 
follows: E 

. i | 

“97 (3), Save as otherwise provided in, 
sub-section 
principal Act, as amended by this Act, 
shall apply to every suit, proceeding, 
appeal or application, pending at. the 
commencement of this Act or instituted 
or filed after such commencement, not~ 
withstanding the fact that the right or 
cause of action in pursuance of which 
such suit, proceeding appeal or otherwise 
is instituted or filed, had been acquired 
or accrued before such commencement.” 
Sub-section (2) of Section 97 by its 
various clauses provides for exclusion 
of the operation of the provisions cf the 
amending Act in respect of various sec- 
tions, orders and rules thereunder, pro- 
viding that the amending provisions as 
expressly mentioned will have no effect 
on or shall not apply to pending proceed- 
ings. The provisions of Section 58 as 
amended will thus apply to all pending: 
proceedings, as the operation of the 
of this section has 


section (2) of Section 97 of the amending 
Act and has been made expressly applic- 
able to all pending proceedings by sub- 
section (3) of the said Section 97. The 
Amending Act was brought into force 
with effect from February 1, 1977 by a 
notification in official Gazette in so far 
as all its provisions are concerned excepti- 
Sections 12, 13 and 50 which also came 
into force with effect from May 1, 1977. 


4. In terms of the amended provisions, 
there could be no order for detention in 
execution of decrees for amounts less 
than Rs, 500/-. The Court’s attention -was 
not drawn to this amended provision] 


which accordingly passed the order ofj- 


detention in respect of decrees fer less 


‘than Rs. 500/-. 


5. The orders, accordingly, cannot be, 
sustained and have to be set aside. The 
Rules, accordingly are made abselute and 
the impugned orders in each of the three 
Rules are set aside, 


6. There will be no order for costs. 


Revision allowed. 
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A, N. -SEN AND BIMAL CHANDRA. 
- : BASAK, JJ. 
Kalidas Pal, Appellant v, Sripati M. 
-Roychowdhury and others, Respondents, 
A-F.O,O, No,.371 of 1977; Suit No, 3011 
of 1969, D/~ 22-3-1978, 
Civil P, C. (5 of 1908), S. 96, ©. 34, 
R. 4 — Calcutta High Court (Original 
. Side) Rules, Chap. 13A, R, 1 (A) — Mort- 
gage suit — Preliminary decree — Am< 
endment — Assignee of insolvent Mort- 
gagor defendant added as party to suit. — 
Decree passed under Chap. 13A of. High 
Court Rules — Appeal against order di- 
recting amendment of decree — Held 
that Chap. 13A of the Rules not being 
applicable to mortgage suit the order 
under appeal was without 
and hence appealable — Decree under 
Chap, 13A is also a nullity and cannot be 
enforced, 


‘It is well-settled that if the court has 
initial jurisdiction to pass any order, 
any order passed by the Court which 
has jurisdiction to pass the order can~ 
not be considered to be a nullity. The 
order passed by the Court may be an 
erroneous or a wrong order, The Court 
has jurisdiction to pass an order which 
may be a right order or which may be 
a wrong order. incorrectness of the 
order pronounced will not make the 
order one without jurisdiction and will 
not render the order a nullity, It is 
. equally well settled that if the Court 

` does not have any jurisdiction to deal 
with a particular matter or to pass a 


particular order, any such order passed. 


without jurisdiction will be a nullity, An 
appeal will undoubtedly lie against an 
order which has been passed without 
- jurisdiction, (Para 13) 


The effect of the E passed by the 
trial Judge in the instant case is to pass 
a decree against the appellant, although 
his defence in the suit still remains ta 
be adjudicated on, As the order of the 
trial Judge has the effect of passing a 
decree against the appellant, the order 
will be appealable, (Para 14) 


It will appear from the provisions con- 
fained in R. 1 of Chap, XIIA that speci- 
fic provisions have been made regarding 
any suit concerning immoveable propery, 
when the provisions of Chap. 13A can 
be attracted, Chapter 13A provides for 
the passing of a final decree in a sum~« 
mary manner in any suit to which the 
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said Chapter applies, In a mortgage suil 
there have to be two decrees, a_prelimi= 
nary decree followed by a final” decree, 
A final judgment resulting in a final des 
cree cannot be passed in a mortgage suit 
under Chap, 13A of the Rules and Chap= 
ter 13A can have no application to a 
mortgage suit. The plaintiff in a mort- 
gage suit does not have any right to 
make any application for final judgment 
or decree under the provisions of Chap- 
ter 13A in a mortgage suit, Unless the 
provisions of Chap, 13A apply the Court 
does not acquire any jurisdiction or 
power to entertain the application and 
to pass any decree and any decree which 
the Court may pass will clearly be with- 
out jurisdiction. Merely because R. 5 of 
Chap. 7 provides that a mortgage suit 
may be marked as a liquidated claim 
for the purpose of classification of suits, 
it does not follow that it becomes a suit 
to which the ‘provisions of Chap. 13A 
are applicable. (Para 15) 


In the instant case, as the provisions 
of Chap, 13A had no application to the 
suit in question, the application for final 
judgment under the said provision was 
incompetent and the Court had no au- 
thority to entertain the said application, 
In any event, as the effect of the order 
of the trial J udge is to pass a decrea 
against the mortgagor defendant, the 
said order is clearly appealable, 

(Paras 17, 18) 

As the decree passed under the provi~ 
sions of Chap. 13A in the instant case 
is without jurisdiction and in any event 
cannot be made binding on the mortgagor’ 
defendant without adjudication of his 
defence which is to be. adjudicated in the 
suit, the order of the trial Judge direct- 
ing amendment of the decree cannot be 
upheld. The decree under Chap, 13A is 
also a nullity being without jurisdiction 
and in any event the said decree in the 
facts and circumstances of this case can- 
not be enforced, (Para 20) 


Anno: AIR Comm, C.P.C. (9th Edra), 
S. 96, N. 14; O. 34 R. 4 N, 16. 


Cases Referred: Chronological Paras 
AIR 1970 SC 1475 8 
AIR 1864 SC 907 8 
AIR 1962 SC 199 8 


AIR 1926 Cal 713: 30 Cal WN 228 
10, 1 
ATR 1921 Cal 34: ILR 48 Cal 138 (FB) À 
- 81 
SEN, J.:— This is an appeal agains? 


‘the order of the trial Judge dated the 


5th July, 1977 directing substitution and 
amendment of the decree, 
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2. The relevant facts may be briefly 
recorded. ~ 

One Satya Mohan Roychowdhury since 
deceased filed this suit on a mortgage 
for a decree under Order 34, Rule 4 in 
Form No. 9 of Appendix D to the First 
Schedule of the Code of Civil Procedure 
or any other appropriate Form. There 
are two defendants in the suit, The de- 
fendantt No, 1, Kalidas Pal is alleged to 
be the mortgagor and the second defen- 
dant, Kali Prosad Gupta is alleged to 
be the puisne mortgagee. The defendant 
No, 1, Kalidas Pal, the mortgagor, duly 
entered appearance in the suit and filed 
his written statement. The other defen- 
dant Kali Prasad Gupta, the puisne 
mortgagee has also entered appearance 
and filed his written statement. 

3. An application was made in the 
said suit for the appointment of a Re- 
ceiver over the mortgaged property and 
in the said application a conditional 
order was passed. By the said order a 
Receiver was appointed but he was di- 
rected not to take possession, if the 
mortgagor defendant went on paying a 
particular amount every month, It: ap- 
pears that the mortgagor defendant had 
been paying the amount more or less 
regularly, During the pendency of the 
suit the mortgagor defendant, Kalidas 
Pal was adjudicated ‘insolvent by an 
order passed by the District Judge of 
Hooghly in Insolvency Case No, 4 of 
1974, Thereafter on the application of 
the plaintiff Satya Mohan Roychowdhury 
since deceased an order was passed dix 
recting that Mr. M. M. Halder, District 
Judge of Hooghly as the Assignee of the 
mortgagor defendant to be added as = 
party to this suit and on the basis of th: 
said order Mr, M. M, Halder was added 
as a party to this suit, 


4. After Mr. M. M. Halder as the As 
signee of the insolvent mortgagor de- 
fendant, was added as a party to this 
suit, the Solicitors for the plaintiff made 
an application on or about the 15th a? 
June, 1976 for final judgment and de~ 
cree in the suit under the provisions c2 
Chap. 13A of the Rules of the Origine 
Side of this Court, The said summons was 
taken out only against Mr. M. M. Halder 
the District Judge of Hooghly who waz 
added as a defendant as the Assignee of 
the mortgagor defendant. It appears thaj 
Mr. M. M, Halder did not contest the 
said application and on the said applica- 
tion the learned trial Judge passed a de- 
cree under Chap, 13A against Mr, M. M. 
Halder, the assignee, who was added a3 


Kalidas Pal v, S, M. Roychowdhury (Sen J.) 


[Prs. 2-5} Cal, 15 


a defendant, It appears that by the said 
decree the learned trial Judge directed 
accounts to be taken in the manner indi- 
cated in the decree on the basis of the 
mortgage and referred: the matter of 
taking accounts to the Registrar of this: 
Court, The learned trial Judge further 
directed by tke said decree the Regis- 
trar to make a report after he had taken 
accounts on the basis indicated in the 
decree, The learned trial Judge further 
directed and decreed that after the re- 
port of the Registrar had been confirm- 
ed, by efflux of time or otherwise with 
or without modification there would be 
a preliminary decree directing the de- 
{fendant Kalidas Pal to pay the amount 
so found due in accordance with the prov 
visions of the Code of Civil Procedure. 
By the said decree the learned Judge 
further directed and decreed that.if the 
mortgagor defendant did not pay the 
said amount in terms of the preliminary 
decree the decree-holder would make 
an application for final decree, 


5. It appears that the mortgagor de= 
fendant who was adjudged insolvent in 
Insolvency Case No, 4 of 1974 by the 
District Judge of Hooghly at Chinsurah 
was subsequently discharged by an order 
made on or about the 10th December, . 
1976, The result was that the mortgagor 
defendant was no longer an insolvent 
person, Satya Mohan Roychowdhury, 
the plaintiff in the suit and in whose 
favour the said decree in ‘Chap, 13A 
against the District Judge of Hooghly as 
the assignee of the insolvent had been 
passed, died on the 24th March, 1977. 
The present application was thereafter 
made by his son Sripati Mohan Roy- 
chowdhury and in the said application 
Sripati Mohan Roychowdhury asked for 
the following reliefs: ` 


(a) The death of the plaintiff Satya a7 


Mohan Roychowdhury be recorded; 

(b) If necessary, the Register of this 
suit be amended by substituting in the 
cause title thereof the name, address and 
description of the petitioner Sripati 
Mohan Roychowdhury, the sole executor 
named in the last will and testament of 
the plaintiff Satya Mohan Roychowdhury 
since deceased in place of the plaintiff 
Satya Mohan Roy Chowdhury since de- 
ceased and also by deleting the name 
of the defendant No, 3; 


(c) The petitioner be given leave and 
liberty to continue and/or carry on fur- 
ther proceedings in connection with suit 


Be ae 
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and/or implementation of the--decree 
passed on_ 14th July 1976; 

(d) The decree passed in the suit” on 
14th July 1976 be varied and/or amend- 
ed in the manner indicated in red ink 
Annexure ‘A’ hereto: 

(e) That the costs of and incidental to 
this application to be taxed by the Tax- 
ing Officer of this Hon’ble Court be costs 
in the proceedings subsequent to the said 
decree made herein; 

6. On the said application the learn< 
ed trial Judge passed an order on the 5th 
July, 1977; By his order the learned trial 
Judge directed the applicant and Sm. 
Sashibala Roychowdhury to be brought 
on record in place of Satya Mohan Roy- 


chowdhury as his heirs and legal repre- - 


sentatives and he further directed and 
ordered that the decree under Chap, 13A 
which had been passed be varied and/or 
amended. as prayed for in the said ap- 
plication. The effect of the said amend- 
ment was to- make the said decree bind- 
ing on Kalidas Pal, the mortgagor, The 
learned Judge also gave liberty to the 
substituted heirs and legal representa- 
tives to continue and carry on further 
proceeding in connection with the suit 
and/or implementation of the said de- 
cree, In short the effect of the said order 
is that the heirs and legal representa- 
tives of Satya Mohan Roy Chowdhury, 
the -original plaintiff (since deceased), 
were brought on record in the said pre- 
ceedings and the decree obtained by the 
. said Satya Mohan Roychowdhury against 


` the District Judge, Hooghly as assignee 


of Kalidas Pal, the mortgagor defendant, 
became binding on the said mortgagor 
defendant Kalidas Pal and the substituted 
parties became entitled to carry on fur- 
ther proceedings in the suit or in im- 
plementation of the decree, 
- 4. Against this order of the learned 
`. trial Judge Kalidas Pal has preferred 
‘this appeal, 


8 A preliminary objection was raised 
on behalf of the respondent on whose 
application the order under appeal has 
been passed that this appeal is not main- 
tainable, as the order under appeal is 
not an appealable order. It has ‘been 
argued on behalf of the said respondent 
that the order is only an order effecting 
substitution and amendment of the de- 
cree and the learned trial Judge who has 
passed the order was perfectly compe- 
tent to pass the same. It has been argu- 
‘ed that this Court had jurisdiction to 
pass any decree in the suit. It has been 
argued that as this Court has pecuniary 
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and territorial jurisdiction and jurisdic- 
tion over the subject-matter of the suit 
and has passed the decrée in the suit 
over which this Court, undoubtedly has 
jurisdiction, the decree passed by _ this 
Court cannot be said. to be a -decree ” 
without jurisdiction and can never bs 
said to be a nullity. It has been con- 
tended that the application under Chap- 
ter 13A was perfectly competent and a 
decree had been properly passed by the 
learned trial Judge on the said applica- 
tion, It. has further been contended that 
even if it can be said that the provisions. 
of Chap, 13A of the Rules of the Origi~ - 
nal Side of this Court did not have any 
application and the learned trial Judge 
was not right in passing a decree in the 
suit under the provisions of the said 
Rules in the said application under Chap= 
ter 13A, the decree passed by the learn= 
ed trial Judge cannot, in any event, ba. 
said to be a decree without jurisdiction, 
as the learned trial Judge had undoubt- 
edly jurisdiction over the subject-matter 


of the suit and this Court has both ter- _. 


ritorial and pecuniary jurisdiction to try: 
the suit, It has been argued that at the 
most in such a case it may be said that 
the said decree passed by the learned 
trial Judge is an erroneous decree but if | 
can never be said that the said decree is . 
without jurisdiction. In support of this 
contention, reference has been made to 
the following decisions: (1) Hriday Nath 
Roy v. Ram Chandra Barna Sarma, ILR 
48 Cal 138 : (AIR 1921 Cal 34) (FB), (2) ` 
Hira Lal Patni v. Sri Kali Nath, AIR 
1962 SC 199; (3) Ittyavira Mathai v. Var-. 


key Varkey, AIR 1964 SC 907; (4) Vasu~ ~~ 


dev Dhanjibhai Modi v. Rajabhai Abdul 
Rehman, AIR 1970 SC 1475. 


9. It has been next contended that 


the order directing amendment of the ` 


decree is entirely a formal order, The 
decree under Chap. 13A has been passed 
against the District Judge of Hooghly as 
the assignee of the mortgagor defendant 
who was then insolvent and the District 
‘Judge represented the estate of the mort- 
gagor. After the said order adjudging 
the mortgagor defendant as insolvent, 
there has been a subsequent order . dis- 
charging him and the mortgagor has 
ceased to be an insolvent any longer and 
the formal amendment in the decree has 
become necessary to make the said de- 
cree effective and to _ enable the 
decree-holder to take further appropriate 


steps in the matter, It is, therefore, 
submitted. that the order under ap- 
peal allowing substitution and di- 


a 
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an appealable order. 


10. It has: been contended ‘on behalf 
of the appellant that the order under 
appeal is without ‘jurisdiction and is a 
nullity, The contention is that the order 
in question touches the question of juris- 
diction of the Court and has also th2 


effect of passing decree against the ap 


pellant without any jurisdiction and a 
such the order is clearly appealable. H 
is argued on behalf of the appellant that 
Chap. 13A of the Rules of this Court has 
no application to a mortgage suit and a3 
Chap. 13A has no application to the sui, 
the Court had no jurisdiction or powert 
to entertain an application under Chap- 
ter 13A in the instant case and to pass 
any decree in the said application, In 
support of this contention reliance has 
been placed on the decision of the Divi- 

sion Bench of this Court in the case of 
` Radha Kissen Goenka v. Thakursidas 
Khemka reported in 30 Cal WN 228: 
(AIR 1926 Cal 713). 


© Yl. On'‘the merits it has been con- 

“tended on behalf of the appellant that a 
written statement had been filed on be- 
half of the appellant and the appellant 
is contesting the suit, Under such cir- 
cumstances, there cannot be any decre2 
against the appellant without proper ad- 
judication of his defence, It is further 
submitted that as Chap, 13A has no ap- 
plication in the case of a mortgage suit, 
there cannot be any decree against tha 
appellant in an application under Chap- 
ter 13A and the learned trial Judge b7 


- -Passing the order of amendment of th2 


decree has now in effect passed a decre> 
against the appellant without adjudica- 
tion of his defence on merits, 


12. On behalf of the respondent ap- 
plicant, the son of the original mort- 
gagee plaintiff, it has been submitted 
that Chap. 13-A can be invoked even in 
a mortgage suit. In this connection our 
attention has been drawn to the relevant 
provisions of Chap, 13-A. Relying on th? 
provisions contained in Rule 1-A of th2 
said Chapter -it has been submitted that 
the provisions of Chap, 13-A will apply 
in respect of a debt or a liquidated de- 
mand, Our attention has been drawn to 
Rule 5 of Chap. 7 which provides that 
the mortgage suit may be marked as a 
liquidated claim. It has further been 
submitted that the mortgagor has in fact 
no defence to the suit, and as the Dist 
rict Judge, who as assignee of the’ mort- 
gagor was representing his estate, dil 
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not, contest the said proceeding, the 
learned trial Judge very properly pass- 
ed the said decree, It has been fur- 
ther argued that the said decree which 
as a mortgage decree is really in the 
nature of a decree against the property ` 
and is clearly binding on the mortgagor 
in whom the property has now again - 
vested after his discharge from  insol- 
vency. 

13. It. is 


well-settled that if the 


court has initial jurisdiction to pass any]... > 


order, any order passed by the Court 
which has jurisdiction to pass the order 
cannot be considered to be a nullity. 
The order passed by the Court may be 
an erroneous or a wrong order, The 
Court has jurisdiction to pass an order 
which may be a right order or which 
may be a wrong order. Correctness or 
incorrectness of the order pronounced will 
not make the order without jurisdiction 
and will not render the order a nullity. 
It is equally well-settled that if the 
Court does not have any- jurisdiction to 
deal with a~particular matter or to pass 


„a particular order, any such order pass-|- 


ed without jurisdiction will be a nullity. 
An appeal will undoubtedly lie against 
an order which has been passed without’. . 
jurisdiction. 

14. The effect of the order passed by 
the learned trial Judge in the instant 
case is to pass a decree against the ap- 
pellant, although his defence in the suit 
still remains to be adjudicated, As the. 
order of the learned trial Judge has the, 
effect of passing a decree against the ap-, 
pellant, the order in the instant 
will be appealable. 

15. The relevant provisions of Chap- 
ter 13A may be set out hereunder : 

“1. The provisions of this Chapter shall 
not be applicable save to suits, 


(A) in which the plaintiff seeks to re- 


cover a debt or liquidated demand in 
money payakle by the defendant with or 
without interest arising— 

(i) ona contract express or implied; or 

(ii) on an enactment where the sum 
sought to be recovered is a fixed sum of 
money or in the nature of a debt other 
than a penalty; or 

(iii) on a guarantee where the claim- 
against the principal is in respect of a 
debt or a liquidated demand only; or 

(iv) on a trust; or- 

(B) for the recovery of immoveable 
property with or without a claim for 
rent or mesne profits by a landlord 
against a tenant whose term has expir- - 
ed or has been duly determined by no- 


case! - 


` 
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tice to quit or has become liable to’ for- 
feiture for non-payment of rent against 
persons claiming under such tenant.” 


3. Where the defendant in any suit 
which is within the terms of R. 1 has 
entered appearance the plaintiff may, as 


_ regards any claim which is within ` the 


the cause of action 
~ claimed, 


‘}Chapter applies, 


terms of R. 1, on affidavit made by him- 
self or by any other person who can 
swear positively to the facts verifying 
and the amount 
if any, and stating that in his 
behalf there is no defence to the claim, 
apply to the Judge for final judgment 
for the amount claimed together with 
interest, if any, or for the recovery oÈ 
the land (with or without rent or mesne 
profits) as the case may ‘be and costs: 


Provided that as against any defendant 
who has filed a written statement such 
application shall not be permissible un- 
less the summons is taken out as in R:4 
mentioned within ten days after receipt 
of notice of the entering of appearance 
under Chap. VIII, R, 18.” 


It will appear from the provisions.con- 
tained in R. 1 that specific provisions 
Ihave been made regarding any suit con- 


“cerning immoveable property, when the 


provisions of Chap, 13A can be attract- 
ed, Under R. 3 the right is given to 
the plaintiff to make an application for 
final judgment only in a suit to which 
the provisions of Chap. 13A are applic- 
able, Chapter 13A provides for the 


- {passing of a final decree in a summary 


manner in any suit to which the said 
In a mortgage suit 
there have to be two decrees, a prelimi- 
mary decree followed by a final decree. 
A final judgment resulting in a final de- 
cree cannot be passed in a mortgage 


‘suit under Chap. 13A of the Rules and 


Chap, 13A can have no application.to a 
mortgage suit. ‘The plaintiff in a mort- 
gage suit does not have any right to 
make any application for final judgment 
or decree under the provisions of ‘Chap- 
ter 13-A in a mortgage suit, Unless the 
provisions of Chap. 13-A apply the 
Court does not acquire any jurisdiction 
or power to entertain the application and 
to pass any decree and any - decree 
which the Court may pass will clearly 
be without jurisdiction. Merely because 
R. 5 of Chap, 7 provides that a mort- 
gage suit may be marked as a liquidat- 
ed claim for the purpose of classifica- 
tion of suits, it does not follow that it 
becomes a suit to which the provisions 
of Chap, 13-A are applicable, 
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16. The view that we have taken is 
also supported by the decision of the 
Division Bench in the case” of Radha 
Kissen Goenka v, Thakursidas Khemka, | 
30 CWN 228: (AIR 1926 Cal 713), Rankin 
J. who spoke for the Bench observed : 

“It seems to me that the order of the 
learned Judge (a part of which as re- 
gards the sale of these properties is en- 
tirely without jurisdiction under Chap- 
ter XOTA) should be altogether..set aside 
and that the proper order to’ ‘make is 
that the plaintiff on this application 
should have judgment for Rs, 13,000 but.. 


that this judgment is not to be execut- _. 


ed pending the final determination of’ 
the other matters in the suit.” 
27. In ILR 48 Cal 138: (AIR 1921 


Cal 34) (FB) Mookerjee, A:C.J. deliver- 
ing the judgment of the Full Bench ob- 
served: “The authority to decide a case 


at all and not the decision rendered] .. 


therein is what makes up jurisdiction.” 
In the instant case, as the provisions of 
Chap, 13A had no application to the suit 
in question, the application .for final 
judgment under the said provision was 
incompetent and ‘the ‘Court ‘had:no autho-| ” 
rity to entertain the said application. 
The other -decisions of the Supreme 
‘Court lay down well-established princi- 
ples. They are, however, not of any 
material assistance in considering the 
question involved in ‘the present appeal. 
18. In any event, as the effect of the 
order of the learned trial Judge is to 
pass a decree against ‘the mortgagor de- 
fendant, the said order ‘is clearly appeal- 
able. . 
19. The appellant ‘has filed his writ< © 
ten statement in the suit, His defence 
awaits adjudication in the ‘suit. The 
learned trial Judge was not right in di- 
of the decree 
which made the decree ‘binding on him 
‘without any adjudication of his defence. 
20. As the decree passed under’ the 
provisions of Chap. 13A in the instant 
case is without jurisdiction and in any 
event cannot be made binding on the 
adjudica- 
tion of his defence which is to ‘be’ adju- 
dicated in the suit, the order `of- the 
learned trial Judge directing amendment 
of the decree cannot be upheld, The de- 
cree under Chap, 13A is also a nullity 
being without jurisdiction and in any 
event the said decree inthe facts and 
circumstances -of this case cannot ‘be -en~ 
forced. 
21. For reasons stated above, we hold 
that the appeal is competent and the 
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appeal must succeed; We set aside th2 
order of the: learned: trial Judge direct- 
ing amendment of the decree, We als? 
make it clear that the decree passed ky 
the learned trial Judge under Chap, 134 
is of no effect and is not binding on th2 
mortgagor defendant, ‘The order of th2 
learned trial Judge directing. substitution 
is, however, upheld. The said heirs of 
the: deceased. plaintiff in terms. of th2 
order ofthe learned: trial Judge will b> 
substituted’ as plaintiffs in the suit. ani 
they will proceed’ to make necessary am- 
endment. in the cause title and also in 
the body of the plaint and the sux 
against the mortgagor and the other de- 
fendant wil! proceed’ to trial according 
to law. The hearing of the suit should be 
expedited and we direct that. the suit 
should appear at the top of the appropria= 
prospective: list a. fortnight hence. The 
necessary’ amendment in the cause. titl 
and. in the body of the plaint. will be 
effected: within a fortnight from daz 
and the parties: will be at: liberty to ap- 
ply before the appropriate ‘Court: for 
_early hearing: of the: suit; The amend- 
ment will: be effected on a signed copy 
of the: minutes, Each party will pay and 
bear’ its own: costs of the appeal. 
BIMAL CHANDRA BASAK, J. :— 
I agree, 
: Order accordingly. 
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Ghanshyam Das, Petitioner v, Krishna 
Gopal Ghosal; Respondent, 


C.. R. No, 4108 of 1976, D/~ 1-12-1976. 

W. B.. Premises Tenancy Act (12 of 
1956), S.. 17 — Court. directing. tenant t 
deposit arrears of rent within  specifiel 
period -— Due to bona fide mistake order 
not carried. out by tenant. within. time.— 
Benefit of . protection from eviction can- 
not be refused.. (Paras 6, 7, © 

Birendra Kumar Bhowmik, for Pett 
tioner; Sanat. Kumar Rakshit, for Res- 
pondent, 

ORDER:— This: Rule is, directed: agaia 
order’ No. 141 dated llth Nov., 1978 
whereby the plaintiffs petition unde? 
S. 17 (3) of the West Bengal. Premises 
Tenancy Act: was allowed and’ the de- 
fence: against. delivery of possession wes 
struck out. It appears that on the peti- 
tioner’s application under Sec, 17° (2A: 
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CE, (b) the Court by Order No, 14 dated 
18-11-69 directed the defendant to depo- 
sit the amount of Rs.. 347.75 P, in 19 in- 
stalments. of Rs. 17.38P every month 
and last instalment of Rs, 17.53.P. in the 
following month within. July 1971, The. 


petitioner it is alleged in pursuance of . 


the order duly made deposits of 18 in- 
stalments but through mistake instead of 
depositing 19th instalment deposited 
within the time for 19th instalment Rs. 
17.53 P as the 20th and last. instalment -` 
thereby missing the 19th instalment. 
This mistake was detected by the plain- 
tiff but the defendant deposited on 23-8- 
71 the amount with interest which was 
obviously after the due date. 


2. The plaintiff thereupon filed a pe- 
tition under S. 17 (3) for striking. out 
the defence of the defendant on account 
of his failure to comply with the order 
dated 18-11-69 and, as - already stated, 
this application has been allowed, ' 


3. In support of the Rule Mr, Bhow- 
mick has. contended that on account of 
bona fide mistake the 19th. instalment 
could not be deposited in time and it 
has since been deposited with irterest. 
He submits that the delay in making 
the deposit may be condoned in the 
aforesaid. circumstances.. 


4, Mr, Rakshit, appearing for the 
plaintiff opposite party, contended on the 
other hand that the provisions of law 
are clear and unambiguous. and in view 
of the default committed by the defen- 
dant there is no escape from the penalty -- 
provided in law and the Court has no 
power to extend further: the time of de- 


’ posit or condone: the ery in making 


such deposits. 


5. Under the West Bengal Premises ` 
Tenancy Act, 1956. certain limitations 
have been placed on the landlord for ob- 
taining a. decree for eviction. The 
grounds for eviction provided in S. 13 (1) 
must be established before the landlord: 
is made entitled to a decree for posses~ 
sion notwithstanding anything to the 
contrary in any other law. The protec- 
tion given to the tenant against eviction 
however is conditional upon his making 
due payment of rent or complying with 
the provisions of S. 17 sub-ss, (1) or (2) 
read with sub-s, (2-A) in default where- 
of the defence against. eviction is to be 
struck out. It is, therefore, obvious that 
before a tenant. is entitled to the bene- 
fits of protection and the right cf de- 
fending a suit against eviction he has to 
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comply with the conditions imposed by 
orders passed under the aforesaid provi- 
sions, These provisions have been made 
to ensure that no tenant should be en- 
titled to defend a suit for eviction un- 
less he pays arrear rent as also the 
amount equivalent to rent every month 
in accordance with the provisions of the 
said Act during the hearing of the suit. 


6. The Courts however have recognis~ 
ed that there may be instances where 
for certain bona fide reasons it may not 
be possible for the tenant to make de- 
posit in time as required in law or un- 
der orders of Court, It has been consis- 
tently and uniformly held that when 
such appropriate circumstances exist the 
delay in making such deposits should be 
condoned and deposits accepted as being 
in compliance with law. Where a ten- 
ant fails to make a deposit as required 
and instead makes deposit after due date 
for no fault of his or for reasons beyond 
his control or for any other bona fide 
reason, such lapses have been accepted 
as being in compliance with the provi- 
sions of law or orders passed by courts 
thereunder. 


7. Im the instant case, the tenant was 

required to make deposits of 20 monthly 
instalments whereof 18 instalments have 
already been made on due dates and 19th 
deposit was missed on account of a 
bona fide mistake. A tenant who has 
[deposited 18 instalments and was requir- 
ed only to deposit two further instal- 
ments and, in fact, made the 19th de- 
posit as the 20th instalment can be taken 
to have made the said deposits by way 
of bona fide mistake. I have no doubt 
in my mind that the mistake was a bona 
fide one and it can never be said to be 
a deliberate action on his part, 


= 8. Accordingly I am of opinion that 





in the facts and circumstances of the 
case wherein the mistake was a bona 
fide one and not deliberate the deposit 


of the 19th instalment with interest after 
the due date is to be taken as being in 
compliance with the order of the learn- 
ed Munsif passed on 18-11-69. 


9. In the view I have taken, the Rule 


succeeds and is made absolute. The 
impugned order is set aside. The suit 
will now proceed in accordance with 


law. 

"10. The petitioner, however, will pay 
to the learned Advocate for the respon- 
dent the costs of this Rule within one 
. week from this date assessed at five gold 
mohurs. 


J. Thomas & Co, v. Bengal Jute Baling Co, 


A.L R- 


1i. Let the records go down at once 
and the suit be heard expeditiously, _ 
Rule made absolute, 


AIR 1978 CALCUTTA 20 
SANKAR PRASAD MITRA, C. J, 
AND S. K, DATTA, J. 

J, Thomas and Co. (Jute and Gunnies) 
Pvt. Ltd. (In liquidation), Appellant v. 
The Bengal Jute Baling Co, Ltd., Res- 
pondent. 

A. F. O. O. 74 of 1974, D/- 31-3-1978. 

(A) Arbitration Act (10 of 1940), Sec- 
tions 30, 33 — Application. to set aside 
award — Cannot be dismissed merely 
because applicant has paid money under 
award. j 

A person who gains a benefit by 
obtaining an advantage of money under 
an award accepts such award and cannot 
thereafter challenge it.: But a person who 
suffers or incurs a detriment by . paying 
a sum of money or otherwise under an 
award does not thereby preclude himself.. 
from challenging the award if it is other- 
wise open to challenge. Kennard v. 
Harris (1824) 2 B & C 801 and Bartle v. 
Musgrave (1841) 5 Jur 1061, Followed. 

(Para 24) 

Anno: AIR Manual (3rd Edn.) Arb. 

Act, S. 30 Notes 3, 7; S. 33 N. 8. 


(B) Contract Act (9 of 1872), S. 230 — 
Undisclosed principal — Agent alone is 
liable. 

Where the contract is between B and 
A as an agent for an undisclosed prin- 
cipal C, the question of joint liability of 
A and C does not arise. The liability 
under S. 230 is that of the agent i.e. A 
only. (Para 36) 


Anno: AIR Manual (3rd Edn.) Con- 
tract Act, S. 230 N, 5. i 
(C) Raw Jute (Central Jute Board and 
Miscellaneous Provisions) Act (1951), Sec- 
tions 5 and 6 — Contract for sale of raw 
jute made with owner of jute mill and 
containing arbitration clause — Contract 
not made in accordance with Act — 
Contract is void and award made there- 
under is liable to be set aside, (Arbitra- 

tion Act (1946), Ss. 2 (a), 30 and 33). 
(Para 49) 
Anno: AIR Manual (3rd Edn.) Arb. Act, 
S. 2 (a), N. 9; S. 30, N. 7; S. 33, N. 5. 
Cases Referred : Chronological Paras 
AIR 1974 SC 1579 23 
AIR 1956 Cal 321 (FB) 53 
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AIR 1953 Cal’ 787 - : 50 
(1841) 5 Jur. 1061, Bartle v. Musgrave 2+ 
(1824):2 B.& C 861 : 107 ER 580, Ken- 

nard v. Harris 24 


B. L. Vyas with Rajat Ghose, for Ap- 
péllant; S. Tibrewal with L., P, Murarka, 
for Respondent. 


SANKAR PRASAD MITRA, C. J.:— 
This is an appeal from a Pomma ož 
Salil K, Roy Chowdhury J., deliverec 
on the 20th and 2ist Dec., 1973 dismiss- 
ing an application for setting aside an 
award, It is an award of the Tribunal 
of Arbitration of the Bengal Chamber o? 
Commerce and Industry being Award 
No, 248 made on the 18th March, 1952 
The petitioner before the learned Trial 
Judge, who is now the appellant before 
us, made inter alia, the following pra- 
yers : 


“(a) That the said purported Contract 
No. B/713 dated 31st May 1951 and/cc 
the Bought Note and Sold Note relating 
thereto and the arbitration agreement 
contained therein be declared null and 
‘void and/or the validity and/or th2 
‘existence and/or the effect of the said 
purported contract and the arbitration 
agreement contained therein be detem 
mined by this Hon’ble Court; 


(b) That the purported reference and 
-the said pretended Award of the Tribu- 
nal of Arbitration of the Bengal Cham- 
ber of Commerce and Industry being pur- 
ported Award No, 248 dated 18th Marca 
1852 be declared null and void, inoper= 
tive, invalid and/or of no effect whatsz- 
ever; 


(c) That the said purported Award te 
set, aside.” 

The application it is stated has beea 
made under Ss. 33 and 30 of the Arki- 
tration Act, 1940, 

2. When the contract, being contract 
N. B/713 dated the 3lst May 1951, was 
entered into it is common case that the 
Raw Jute (Central Jute Board and Mi= 
cellaneous Provisions) Act, 1951 (herein- 
after called “the Act”) was in operation. 
In the preamble to the Act it was stat- 
ed: . 


“Whereas a crisis has arisen in the 
Jute industry on account of the owners 
of Jute Mills not being able to secure 
adequate supplies of raw jute at the 
maximum prices fixed under the West 
Bengal Jute (Control of Prices) Ac, 
1950. 

And whereas it is expedient to set uo 
a Central Jute Board in West Bengal for 


-in India during the current season 
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ensuring equitable ‘supply of raw jute to 


the owners of different jute mills, 


And whereas it is also expedient to 
make certain other miscellaneous provi- 
sions for the better regulation o3 the 
jute trade and for the protection of cul- 
tivators of jute :— 

It is hereby enacted as follows:” 

3. In an extraordinary issue o? the 
Calcutta Gazette published on Wednes- 
day, Jan. 31, 1951, at p. 82 of Part IV 
the Raw Jute (Central. Jute Board and 
Miscellaneous Provisions) Bill, 1951 was 
published. It is necessary to go through 
the statemenz of objects and reasons 
placed before the legislature by the late 
Dr. Bidhan Chandra Roy who was the 
Member-in-charge of the Bill. In this 
statement it has been observed : 

“Though the production of raw jute 
has 
been large enough to meet the consump- 
tion requirements of the jute mills for’ 


_several months this year, there were al- 


legations of raw jute selling at prices 
much above the maximum fixed by Gov- 
ernment under the West Bengal, Jute 
(Control -of Prices). Act, 1950, The mills 
were making purchases individually and 
not through any central agency. This 
led to illegal transactions in jute and 
also resulted in an uneven supply of the 
raw material to the different jute mills. 
As a consequence stocks of raw jute of 
some of the mills fell far short o= their 
requirements, so much so that there was 
an apprehension of their closing down 
at least for some time. 


To put a stop to these illegal transac- 
tions and to ensure ‘a steady and equit- 
able supply of raw jute to the jute mills 
at controlled prices, and also to make 
certain other miscellaneous provisions 
for the better regulation of the jute 
trade and for the protection of the jute 
cultivators, this State Government in 
consultation with the Government of 
India and with the sanction of the Pre- 
sident, promulgated the Raw Jute (Cen- 
tral Jute Board -and Miscellaneous Provi- 
visions) Ordinance, 1950, on the 14th 
Dec., 1950. 

Under the Ordinance a Central Jute 
Board has been established with the re- 
presentatives of various associations of 
jute mills, balers and dealers, Sellers 
were, however, given time up to and in- 
cluding the 29th: Dec., 1950 for the per- 
formance of their- existing | ecntracts 
with the jute mills. The Central Jute 
Board commenced functioning fram the 
30th Dec. 1950, whereafter no mill can 
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purchase or take delivery of raw jute 
direct from „any seller or dealer or baler 
except through the intervention of the 
Central Jute Board. Henceforth all of- 
fers of sale or supply of raw jute to 
jute mills will, in the first instance, 
have to be.made to the Central Jute 
Board which will then consider the’ of- 
fers and issue orders on sellers to make 
contracts with the jute mills selected by 
the Board, at controlled prices, This 
Bill has been drafted on the same lines. 
What is prohibited under the provi- 
sions of this Bill is a direct contract be- 
tween a seller and a’ jute mill, but 
transactions in the other sectors of the 
trade, such as between: dealers and bal- 
ers, may take place freely as before. 
Provisions have been made in the Bill 
to prescribe minimum prices for raw 
jute to safeguard the interests of the 
growers, There is also a provision for 
` licensing all holders of raw jute.” 


4. From the preamble and the state-. 


ment of objects and reasons it is clear 
that the State Government was interest- 
ed in equitable supply of raw jute to 
all jute mills at controlled prices, A 
Central Jute Board was constituted and 
all direct contracts between a seller 
and a jute mill were prohibited except 
through the intervention of the Central 
. Jute Board. i 


5. In this context, we have to exa- 

- mine some of the provisions of the Act 
itself, Sub-sec, (5) of S. 2 defines “jute 

mill’, It means a factory defined in, or 

declared to be a factory under the Fac- 

tories Act, 1948 which is engaged whol- 

ly or in part in the manufacture of jute 


products, Sub-sec, (6) of S. 2 defines 
“owner of a jute mill”. It means the 
person who has ultimate control over 


the affairs of the jute mill, Where the 
affairs of the jute mill are entrusted to 
a managing Agent, such managing agent 
shall be deemed to be the owner of the 
jute mill. 

6. Under S., 4, the constitution of the 
Central Jute Board has been. provided 
for. Section 5 runs thus :— i 

“5, Contarcts for sale or supply of 

raw jute not to be made except in the 
manner provided: 
. (1) No person shall sell or agree to 
sell raw jute to the owner of a jute 
mill and no owner of a jute mill shall 
buy or agree to buy raw jute save and 
except in pursuance of a contract for 
the sale or the supply of raw jute en- 
tered into in the manner. provided im 
S, 4, f ; 


the provisions of clause 


(2) Any contract entered into for the 
sale or the supply of raw jute with the 
owner of a jute mill save and except in 
the manner provided in S. 6 shall be 
void and of no effect. 

(3) Any person contravening the provi- 
sions of sub-sec. (1) shall be guilty of 
an offence under this Act and shall be 
punishable with imprisonment which 
may extend to six months or with fine 
or with both.” 

Section 6 is a very important section, It 
is as under : 

“6, Manner of ‘making contracts : 

(1) Any person who intends to enter 
into a contract for the sale or the sup- 
ply of raw jute with the owner of a jute 
mill shall apply to the Board specifying 
the quantity, quality and trade descrip- 
tion of such jute and such other parti- 
culars in respect thereof, if any, as may 
be prescribed. 


(2) The Board shall after considering 
the application, select an owner of a 
jute mili (who has signified in writing to 
the Board his intention to buy raw jute) 
with whom the applicant shall enter., 
into a contract for the sale or the supply 
of raw jute within a date specified by 
the Board. ‘ 

(3) (i) The applicant and the owner of 
jute mill selected under sub-sec, (2) shall 
thereupon, within the date specified by 
the Board, enter into a contract for the 
sale or supply of raw jute on such terms 
and conditions (including terms as to 
arbitration in case of dispute} as may be 
prescribed: 

Provided that the prices for raw jute 


. fixed under such contract, shall not ex- 


ceed the maximum prices, if any, as may 
be fixed: under the West Bengal Jute 


‘(Control of Prices) Act, 1950...... 


(ii) An applicant or the owner of a 
jute ‘mill selected under sub-sec, (2) who 
refuses to comply in any manner with 
(ij, shall be 
guilty of an offence under this Act and 
shall be punishable with imprisonment 


‘which may extend to six months or 


with fine or with both. oe 

(4) In considering applications and in 
selecting owners of jute mills under sub- 
sec, (2), the Board shall endeavour to 
ensure equitable supply of raw jute 
among owners of different jute © mills 
but the selection of the Board shall not - 
be questioned by or in any Court of Law. 

(5) The Board may levy in the pre- 
scribed manner, a cess from the appli~ 
cant who enters into a contract for tha 
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sale or the supply of raw jute in accord- 
ance with the provisions of clause (i) of 
sub-sec, (3), at such rate as'may be fix- 
ed from‘ time to time by the Board not 
exceeding one eighth per centum of the 
value of the raw jute sold or supplied 
by the applicant under such contract.” 

%. The scheme of the Act briefly is 
that in order to ensure equitable supply 
of raw jute to all jute mills, a Central 
Jute Board was constituted, All intend- 
ing sellers of raw jute would have t= 
apply to the Central Jute Board. Th: 
‘Jute Board would select a buyer ant 
then a direct contract would be entere: 
into between the seller and the buyer 
selected by the Jute Board. Any other 
manner of entering into a contract be- 
tween a seller and an owner of a jute 
mill for sale or purchase of raw jute 
was prohibited by law, This was made 
clear by Section 7 of the Act which was 
as follows:— 


“7, Prohibition of delivery or accept~ 
ance of raw jute except in pursuance o 
contracts made in the manner provided—. 

(1) No person shall deliver or cause 
to be delivered to the owner of a jute 
mill and no owner of a jute mill shali 
accept or cause to be accepted any raw. 
jute save and except in pursuance of 3 
contract for the sale or the supply. of 
raw jute entered into in the manner pro- 
vided in Section 6. 

(2) Any person contravening the pros 
visions of sub-section (1) shall be guilt» 
of an offence under this Act and shal 
be punishable with imprisonment which 
may extend to six months or with fir? 
or with. both. 


(3) The provisions of Section 5 ard 
Section 6 of this section shall have effect 
on and from the appointed day.” 

S. 15 of the Act was more explicit, IH 
said:— 

"15, Act to prevail over other law etc. 


The provisions of this Act and of any 


rules made thereunder shall have effe-t 
notwithstanding anything to the con 
trary in any other law, or in any cus 
tom, usage, contract or instrument.” 

8. We have discussed as elaborately 
as necessary the various provisions cf 
the above Act „as also the background 
for its enactment inasmuch. as the prim 
cipal dispute between. the parties before 
us is whether the contract. in question 
was between a seller and a broker of a1 
undisclosed principal which was admit< 
tedly a jute mill or a contract between 
a seller and a broker of a disclosed 
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principal. If the contract was a contract 
between a seller and a broker of an un- 
disclosed principal the contract ‘might 
be held to be valid. If, however, the con- 
tract was a contract between a seller 
and a broker of a disclosed principal the 
contract. was void and illegal, We have’ 
also to keep in view the relevant provi- 
sions of S, 23 of the Indian Contract Act, 
1872. These provisions are:— 


“23. The consideration or object of an 
agreement is lawful unless— 


ences = = eee ee te sonses PEERIT] 


it is of such a nature that, if permitted 
it would defeat the provisions of any 
law, or- 


Illustrations : 


(i) A’s estate is sold for arrears of re- 
venue under the provisions of an Act of 
the Legislature, by which the defaulter 


` is prohibited from purchasing the estate. 


B, upon an understanding with A, be- 
comes the purchaser and agrees to con- 
vey the estate to A upon receiving from 
him the price which B has paid. The 
agreement is void, as it renders the 
transaction, in effect, a purchase by the 
defaulter, and would so defeat the ob- 
ject of the law.” 


8-A. The position therefore is that if 
we find that the contract was a contract 
between a seller and a broker of a dis- 
closed principal or if we find that the 
contract was of such a nature that, if . 
permitted; it would defeat. the privisions 
of. the aforesaid Act, we have to hold 
that the contract was void and illegal 
and the award made under the contract 
has got. to be set aside. 


9. Learned counsel for both the par- 
ties have cited authorities to satisfy us 
as to the correctness of their respective 
propositions. Our attention was also 
drawn to the authorities which have con- 
sidered contracts in the standard forms 
of the Indian Jute Mills Association. To 
us, however, it seems that whether a 
contract has been entered into by an 
agent on behalf of an undisclosed prin- 
cipal or by an agent on behalf of a dis- 
closed principal is a pure question of fact. 
This fact is to be ascertained from the 
terms of the contract themselves. When 
the Court has drawn its own conclusions 
on the terms of the contract the Court 
may also seek to support those conclu- 
sions by surrounding circumstances be- 


fore. or after the contract, Our first task; 
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therefore, is to analyse the terms them- 
selves, These terms have been printed 
at pages 19 to 31 of the paper book, The 
contract has been signed by the appel- 
, lant as ‘Brokers’, It opens with the words 
“we have this day sold by your order 
and for your account to selves for Prin- 
cipals”, These opening words make it 
clear that the appellant was acting mere- 
ly as a broker, The appellant's principal 
was some other party. The contract sti- 
pulates delivery of the goods “free to 
buyers” Mill Siding and/or Ghat. Weight 
guaranteed at Buyer’s Mill, Clause 2 of 
‘the contract is interesting it says:— 

“Delivery to Howrah Mill, by I. G. N. 
& Ry. Co's, R. S. N, Co.’s, B. A. S. S, 
Co’s, E. B. R. S. S. Co’s, I. S. Co’s Stea- 
mer and/or Flat and/or by Rail.” 

We find, therefore, that delivery of the 
goods was to be effected at the buyer’s 
mill and the buyer was the Howrah Mill. 

10. Clause 3 of the contract  stipu- 
lates: 

“Transit Insurance— To be cared for 
by sellers at contract rate plus 10% 
through Buyer’s Agency with M/s. Atlas 
Assurance Co, Ltd, and premium, to be 
deducted from Sellers’ Invoice.” 

11. Clause 6 of the contract provides: 

“Non-delivery of Documents.— In case 
of default. by Sellers, Buyers have the 
right to exercise any of the 
options.” 

12. In the margin at pages 23-24 has 
‘been written: 

“Brokerage in this contract is due for 

- payment, @ one & quarter per cent by 
sellers on account of the contract by 
both parties and is payable on the quan- 
tity contracted for without any abate- 
ment, contracts cancelled or not cancel- 
led, goods, delivered or not delivered.” 


13. This is again another interesting 
clause, The appellant was the broker. 
Brokerage was payable to the appellant 
at the rate of 1'/, per cent by the sellers 
on account of contract by both parties. 
The brokerage is payable on the quan- 
tity contracted for irrespective of whe- 
ther there is abatement or cancellation 
of the contract, irrespective of whether 
the goods are delivered or not. 

14. Clause 9 (1): of the 
says: 

"Claims in respect of short weight 
must be made not later than 5 working 
days after the arrival of the jute in buy- 


contract 


15. Clause 15 of the contract says: 
`- “If the rates current at the date of 
the contract for freight by river steamer, 
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ALR- 
and/or rail to the Buyers’ Mill Siding 
and/or Ghat and insurance (including 


War risk). during transit shall be increas- 
ed or reduced before the date of des- 
patch of the goods consigned to Buyers’ 
Mill Siding and/or Ghat, the rates men- 
tioned in Clause I shall be increased or 
reduced accordingly.” 

On a reading of the contract ‘the fea- 
tures noticeable for our purposes are: 


(i) The appellant signed the contract 
as a broker for its principals; 


(ii) Goods were to be delivered at the. 
buyer’s mill siding; 

(iii) This delivery was to be made to 
Howrah Mills; 


(iv) Transit insurance was tò be effect- 
ed through buyer’s agency; 

(v) Brokerage was to be paid to the 
appellant irrespective of cancellation of 
the contract or delivery of goods; 

(vi) Short weight is to be ascertained 
at the buyer’s mill; 

(vii) The cost of carriage to buyer’s 
mill may be increased or reduced ac~ 
cording to circumstances, 


16. Mr, Tibrewal, learned counsel for 
the respondent has argued before us that 
in a transaction a party can act both 
as a broker and as a principal, The duty 
of the broker comes to an end as soon 
as the contract is put through and he 
becomes . entitled to his brokerage, The 
party which is the broker’s principal is 
the only party entitled to enforce the 
contract, The agent or broker can en 
force only when he is the agent or bro- 
ker for an undisclosed principal. 

17. Mr. Tibrewal has argued further 
that the contract in the instant case shows 
that Bengal Jute Baling Co, Ltd, the 
respondent is the seller and J. Thomas 
& Co, (Jute & Gunnies) Pvt, Ltd. is the 


purchaser. - If the contract contains 
an arbitration clause and if the 
matter be referred to arbitration 


then the question of construction of the 
contract or of the liabilities of the par- 
ties to the contract is within the juris- 
diction of the arbitrators. The arbitra- 
tors have made their award and it is not 
for the Court to construe the terms of 
contract, Section 33 of the Sale of Goods 
Act provides that delivery of the goods 
may be made by doing anything which 
the parties agree shall be treated as a 
delivery or which has the effect of put- 
ting the goods in the possession of a 
buyer or to any person authorised to 
hold them on his behalf. The contract 
here, according to Mr. Tibrewal, is be- 
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tween the parties mentioned by him ēs 
- would appear from the following facts: 

(i) Part of the goods. was~delivered by 
Bengal Jute Baling to J; Thomas anid 
was accepted and paid for by J, Thomes 
and there is no dispute in respect cf 
these goods, 

(ii) Bengal Jute Baling applied to <. 
Thomas for extension of the delivery 
period. 

(iii) J. Thomas refused to grant exter- 
sion to Bengal Jute Baling, 

(iv) Bengal Jute Baling made out bil-s 
“on J, Thomas, 


18. The fact that in the bills it :s 
also mentioned at the bottom “Broker 
yourselves” says Mr. Tibrewal, does not 
in any way affect the position of J. Thc- 
mas as the buyer of the goods. The bits 
have been made on J, Thomas as buyes, 
The bills were submitted to J. Thomas. 
They refused to make payment unless 
certain conditions were fulfilled. .Tke 
bills of lading were tendered to J. Tho- 
mas, The demand for payment was mace 
to J. Thomas, The insurance was effected 
by J, Thomas, The contract was cance- 
led by J. Thomas, 


_19. Learned counsel for the respon- 
dent submitted to us that after the dis- 
putes had arisen J, Thomas for the first 
time by its letter dated the 26th July, 
1951 (page 154 of the Paper Book) dis- 
closed the name of the principal, Ths 
act on the part of J. Thomas clearly 
establisked that the name of the princ- 
pal had not been disclosed till then. Tke 
contract at page 19 unequivocally ard 
in clear terms mentioned, J. Thomas as 
the purchaser, Thereafter starts the 
terms and conditions of the contract. 
Clause (1) specifies the quantity, rate and 
_ description of the goods, The expression 
“free to buyer’s mills side and/or ghat, 
weight guaranteed at buyer’s mill” is a 
part of the price clause mentioned im 
the contract, Clause (2) of the contract _s 
the clause which indicates where tke 
goods had to be booked. The goods were 
to come from Pakistan, They were to te 
transported either by a steamer or in 
a flat or by rail. Therefore, the place to 
which the goods had to be carried ty 
public transport had to be mentioned 
so that the necessary bill of lading cr 
railway receipt can be prepared. Cl. (2) 
should be read with clause (4) which 
provides that payment has to be mace 
against the document, 

19-A. The contract in this case, says 
Mr, Tibrewal,. was on the printed form 
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approved by the Indian Jute Mills As- 
sociation. Similar clauses inthe contract 
came up for consideration“before this 
Court and it was construed that the party 
mentioned as the buyer was entitled to_ 
enforce the contract, It may be that 
Howrah Mills was the purchaser of the 
goods from J. Thomas, But Howrah Mills 
was the ultimate purchaser. The contract 
between J, Thomas and Bengal Jute 
Baling was one of the contracts in a se- 
ries of chain contracts, 


20: Learned counsel has submitted 
that for the purpose of importing jute 
from East Pakistan an Import Licence 
was necessary which used to be granted 
to the Jute Mills on the basis of actual 
user’s licence. The appropriate autho- 
‘rities used to grant to the jute mills per- 
mission to have the jute imported from 
one of their buyers and such permission 
when granted used to be described as 
authority letters, The import used to be 
in the name of the Import licence holder 
and it was the import licence holder 
only who was entitled to clear the goods 
from the Customs Authorities, For this 
reason, the Bengal Jute Baling asked J. 
Thomas for a letter of authority, J. Tho- 
mas got the letter of authority in its 
turn from its purchaser mill. If the ulti- 
„mate purchaser namely, the.jute mill 
would have been a party to the con- 
tract between Bengal Jute Baling ` and 
J. Thomas, Bengal Jute Baling would 
have written to the Jute Mill directly 
instead of writing to J. Thomas. 

21. Mr. Tibrewal contends thar since 
J, Thomas was not the owner of a jute 
mill the contract was not hit by the Raw 
Jute (Central Jute Board and Miscella- 
neous Provisions} Act, 1951, The provi- 
sions of the Act are restrictive and penal 
.in nature and should . be strictly con- 
strued. 

22. An identical contract, says Mr. 
Tibrewal, entered into by and between 
J. Thomas and Bengal Jute Baling on 
the 31st May, 1951 being Contract No. 
B/715 was a subject-matter of a suit fil- 
ed by J. Thomas against Bengal Jute 
Baling. In that suit, it was contended 
that the contract was: hit by the provi- 
sions of the said Act and was void ab 
initio, Mr, Justice Sabyasachi Mukharji 
has negatived the contentions, E 

23. The contract in dispute, submits 
learned counsel is-a cif. contract in 
respect of goods outside India. The pro- 
visions of the Act are in any event not 
applicable to the contract. It is clear that 
the delivery under the contract by Ben- 


26 Cal, {Prs. 23-31] J, Thomas & Co. v. Bengal Jute Baling Co, (Mitra C. J.) 


gal Jute Baling would be to J. Thomas 
and then J, Thomas would deliver the 
goods. to Howrah Mills, The ‘Supreme 
Court in its decision reported in AIR 
1974 SC 1579 (Jaikishan Dass Mull v. 
Luchhiminarain Kanoria & Co.) has dis- 
cussed the manner of working of a chain 
contract. This was also a chain contract. 


' 24, J. Thomas, contends Mr, Tibrewal, 
having. accepted the award’. and having 
made payments under the award cannot 
now challenge the award, It is nobody’s 
case that the appellant made payment 
without prejudice to its rights to chal- 
lenge the award, The last point of Mr. 
Tibrewal may immediately be dealt with. 
A person who gains a benefit by obtain- 
ing an advantage of money under an 
award accepts such award and cannot 
thereafter challenge it. But a person who 
suffers or incurs a detriment by paying 
a sum of money or otherwise under an 
award does not thereby preclude himself 
from challenging the award if it is 
otherwise open to challenge, (Kennard 
v. Harris, (1823-24) 2 B & C 801 and 
Bartle v, Musgrave, (1841) 5 Jur 1061. 


25. In the last named case Patterson 
J. categorically observed that the mere 
fact of the party having paid the money 
awarded interposes 
setting” aside of the award. 


26.. “Let us now come to the contract 
itself. We have said the terms of each 
contract have to be examined by the 
- Court and the Court has to draw its own 
inference, If- the facts as presented to us 
by Mr, Tibrewal be found to be correct 
we agree that his argument cannot be 
assailed, In other words, if the appellant 
had in fact entered into the contract as 
broker for an undisclosed principal, it 
could not be held that the contract was 
void for violation of the provisions of 
the Raw Jute (Central Jute Board and 
Miscellaneous Provisions). Act, 1951, 


27. We have already discussed the re- 
levant features of the contract. Those 
features prima facie do not- help Mr. 
Tibrewal. We may row look into a few 
surrounding circumstances, The contract 
was made on the 31st May, 1951. Within 
a fortnight, on the 16th June, 1951, the 
respondent addressed a letter to the ap- 
pellant. This letter ‘has been printed at 
page 226 of the Paper Book and we in- 
tend to quote its contents, The document 
is an admitted document. ‘The respon- 
dent wrote this letter to the appellant 
before any dispute relating to the con- 
tract arose, The letter is this—  - 


no obstacle to the 


documents, 


ALR 


Re:— Your cont. Nos. B/713, B/714 of 
3lst May, 1951 A/c. Howrah Jute Mills. 
and Cont. No, B/715 Ale, Baranagore 
South Mills.” 

We shall thank you to get us autho- 
rity letters from the Mills referred to 
above, to deliver to them the above jute 
under the contracts.” 


28. In this appeal we are concerned 
with Contract No, B/713 dated the 31st 
May; 1951, This letter convincingly shows 
that the respondent knew that (a) that 
the sale was on account of Howrah Jute 
Mills and (b) that the delivery of the 
goods under the contract was to be made 
to Howrah Jute Mills, 


29. In the face of this document we 
fail to see how Mr, Tibrewal can con~ 
tend that the name of the appellant’s 
principal was not known to the respon~. 
dent at all at the time the contract was _ 
made. We have already said that How- 
rah Jute Mills’ name is in the contract 
itself and delivery, the contract itself 
shows, was to be made to the Howrah 
Jute Mills. Clause (2) of the contract is 
fully confirmed by this letter of June 16, 
1951. When we read this letter along 
with clause (2) of the contract it seems 
that in the instant case the agent has 
disclosed the name of the principal at the 
time the contract was made, This was 
not therefore the case of a contract en~ 
tered into by an agent for an undisclos- 
ed principal, 


30. There are a few other letters and 
amongst many to which we 
intend to refer in support of the conclu- 
sion we have reached, 


31. On the 27th June, 1951 (vide page 
227 of the Paper Book), the appellant 
wrote another letter to the respondent, 
The appellant enquired whether the res- 
pondent wanted extension of due 
which under the contract was to expire 
on the 30th June, 1951, The appellant 
said: 

“should you desire any extension of 
the due date, please write per return 
giving us the period you require and we 
will see the buyers and do what we can 
for you.” 

In the memo to this letter the very first 
contract is contract No. B/713 dated 
the 31st May, 1951 for 8,000 maunds of 
jute and the name- of the buyer namely, 
Howrah Jute Mills has been expressly 
stated, Clause (5) of the contract has 
made provisions for extension, it says:—~ 

“It is understood that if the due date 

of this contract is extended by mutual 


date . 
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consent of both the parties all other 
terms and conditions of the contract re- 
main unchanged.” 

32. The appellant, in this. letter of the 
27th June, 1951 makes it abundantly 
clear that it is the buyer who can grant 
extension, Unless the buyer was a party 
to this contract the question of referring 
the matter to the buyer for the purpose 
of extension would not have arisen. 


33. Correspondence between the par- 
ties, it appears was frequent at a cer- 
tain stage. The respondent made the prs- 
posal for getting the goods insured, On 
the 10th July, 1951 (vide page 140 of the 
Paper Book), the respondent in a letter 
to the appellant suggested that the goods 
could be insured on the basis of the res- 
pondent’s dues and valuation shovwm 
therein, On the following day ie. on July 
11, 1951, the appellant writes to the res- 
pondent inter alia as follows:— 

“Dear Sirs, 

Contracts Nos, B/713, 714 & ns of 

31-5-51. 

With reference to your letter of tne 
10th instant, in view of the buyers’ re- 
fusal to grant extensions of these con- 
tracts no declarations regarding insur- 
ance can be issued until documents are 
presented bearing date not later than 
30th June, 1951. 

(vide page 141 of the Paper Book). 

34. Here again, the appellant was in- 
forming the respondent that the right of 
granting extension under the contract 
was that of the buyer and-the buyer 
had refused to grant extension. 


35. The appellant’s letter to the res- 
pondent on the 20th July, 1951 (viče 
page 143 of the Paper Book) is import- 
ant for our purposes, The letter refers to 
contract No, B/713 dated 31st May, 1951 
and the bills relating thereto. What the 
appellant has stated is:—~ 


» 
. 


“The following copy of a letter No. 66. 


of 19th instant, from the buyers, is for- 
warded for your information:— 

“We acknowledge receipt of your let- 
ter of the 17th instant and return here- 
with: the abovementioned documents as 
these have not been tendered as per 
Clause 6 of the contract and therefore 
the contract now stands cancelled, as 
documents were not received by us with- 
in 15 days of due date.” 

36. The respondent’s reply to this 
letter (vide page 148 of the Paper Book) 
is rather interesting, The respondent 
saysi-— — : 


J. Thomas & Co, Bengal Jute Baling ‘Co. (Mitra C. J.) 


-20th instant we are 
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“With reference to your letter of the 
surprised to nota 
the contents thereof, From the conduct 
of the parties and in particular your let- 
ter dated llth shows that there was ex- 
tension without any limit of 15 days, 
Moreover you accepted the documents 
when tendered and you are not entitled 
to return the same, So far as -we are 
concerned both you and your principals 
are jointly and severally liable, We, 
therefore, send you the documents again 
and call upan you to pay for the same.” 


This letter is extremely damaging to 
the respondent’s case made before us. If 
it was a contract between the respondent 
and the appellant as an agent for an 
undisclosed principal, the .undisclosed 
principal can never be liable. The ques- 
tion of joint and several liability does 
not arise in such cases. The liability un- 
der Section 230 (2) of the Indian Con- 
tract Act, 1872 is that of the agent only. 
It would be legitimate to conclude from 
this reply which the respondent had 
given that the respondent knew from the 
date of the contract who the principal 
was and now that the principal was re- 
fusing to grant extension of time or ho- 
nour the respondent’s bills the respon- 
dent was seeking to make both the prin- 
cipal and.the agent liable. ` 


37. The respondent by its letter of 
August 29, 1951 (page 170 of the paper 
book) referred the disputes to the arbi- 
tration of the Tribunal of Arbitration of 
the Bengal ‘Chamber of Commerce. 


38. The Registrar of the Tribunal 
gave notice to the appellant by his letter 
of September 10, 1951 (page 171 of the 
paper book). On the 11th September 1951 
(page 172 of the paper book) the appel- 
lant wrote to the respondent as follows: 

“Dear Sir, 

Contract No. B/713 of 31-5-51. 

We have received from the Registrar 
Tribunal of Arbitration, Bengal Chamber 
of Commerce, under his notification No. 
of 10th instant, papers in a case 
No. arris of 1951 for 8,000 mds, Jute, 
which you have instituted against us as’ 
buyers under the above contract. We 

wish to intimate that we are only bro- 
kers in this transaction and therefore 
‘request you to amend your case to the 
Registrar to be against J. Thomas & Co. 
(Jute & Gunnies) Ltd., for principals, 
kindly take early action in this regard.” 

39. Immediately on receipt of this let- 
ter the respondent addressed a letter to 
the Registrar of the Tribunal on Septem- 
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ber 12, 1951. In this letter the 
dent has said: ` 

“Please read the words ‘for principals’ 
after the words ‘Disputes and differences 
having arisen between ourselves and 
Messrs. J, Thomas & Co, (Jute & Gun- 
nies) Ltd.” in our letter to you of the 
‘29th August, 1951.” 


40. From this letter it appears that the 
respondent agreed to amend its refer- 
ence to the Tribunal, by accepting the 
position that the ` appellant was acting 
‘for principals’ in the contract and was 
merely a broker. 


Peepers 


41. The respondent tried to retract 
from the position which it had taken in 
its letter of September 12, 1951 on Sep- 
tember 25, 1951. In a letter to the Regis- 
trar (page 183 of the paper book) the 
respondent wrote: 


“We are in receipt of your letter No. 
ee dated 19th September 1951 which 
appears to have crossed ours of the same 
date addressed to you. We have made 
the position clear in our letter of the 
19th instant and accordingly you are 
requested to proceed with the arbitra- 
tion as between ourselves and Messrs. 
J. Thomas & Co, (Jute & Gunnies) Ltd.” 


42. From what we have stated above 
it is clear that the respondent was tak- 
ing up inconsistent positions. The respon- 
dent once admitted that the appellant 
was a broker in the transaction acting 
‘for principals’ and then realising that 
the admission would be detrimental to its 
interest it went back on its previous 
position and tried to assert that the ap- 
pellant was the principal in the contract. 


43. The respondent’s statement before 
the Arbitrators on November 8, 1951 
(page 246 of the paper book) is interest- 
ing and at the same time amusing, .The 
respondent has said: 

“Our case is against 
mas, They are liable as brokers and/or 
agents for undisclosed principals, We 
draw the attention of the arbitrators to 
the following words in the contracts ‘We 
have this day sold by your order and 
for- your accounts to selves for princi- 
pals’. It means that the purchase was 
by Messrs. J, Thomas on behalf of their 
principals whose name was not disclos- 
ed in the contract. In this connection we 
refer to S, 230, of the Indian Contract 
Act which provides to the effect that 
where the agent does not disclose the 
name of the principal it will be presum- 
ed that the agent can personally enforce 


Messrs, J. Tho- 
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contract and he will be personally bound 
by the same......... Š 


44. We have already said that the 
contract itself contained the name of 
Howrah Mills. Secondly within two 


weeks of the date of the contract the 
respondent in its letter of June 16, 1951 
(page 226 of the paper book) made it 
perfectly clear that the sale was on ac- 
count of Howrah Mills and delivery 
was to be made to Howrah Mills. It was, 
therefore, idle on the part of the res- 
pondent to contend before the Arbitrators 
that the agent did not disclose the name 
of the principal and, as such, was liable 
under the contract in terms of S. 230 
of the Indian Contract Act. 


45. There is one other curious fact to 
be noted, The respondent in its letter of 
reference to the Registrar of the Tribu- 
nal dated August 29, 1951 (page 170 of 
the paper book). writes: 


SRE Please also request the gentle~ 
man whom you propose selecting not to 
accept the case if they feel embarrassed 
in any way by Messrs, Jardine Hender- 
son Ltd., being the Managing Agents of 
the mill concerned, The representative 
from the brokers also who call on Jar- 
dine Henderson Ltd., may “not be selected 
please.” 


Mr, Rajat Ghose, learned counsel for the 
appellant stated before us that Messrs. 
Jardine Henderson Ltd., was the manag~ 
ing agents of Howrah Mils. Co, Ltd. 
This statement was not contradicted by 


Mr. Tibrewal. The letter, therefore,- re- 
veals that the respondent knew that 
Howrah Mills Co, Ltd, was the buyer 


and the respondent was trying to ex- 
clude any person connected with the 
managing agents of the buyer Som act~ 
ing as an Arbitrator. 

46. The respondent again contradicted 
itself when the matter came to this 
Court. In the affidavit-in-opposition of 
Radha Kissen Kanoria, one of the respon- 
dents directors affirmed on the 4th 
April, 1955 the respondent came out 
with a different case. In paragraph 3 of 
this affidavit Radha Kissen Kanoria says 
inter alia: f 

igwa I deny that the petitioner was 
acting as a broker in the said transaction 
and that Messrs. Howrah Mills Co. Ltd., 
the owners of Howrah Mills, were the 
purchasers. So far as the respondent is 
concerned it sold the goods under the 
said contract to the petitioner and that 
the delivery of the goods was to be ef- 
fected at the Howrah Mills at the re« 
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quest of and for and on account of tk 
petitioner, The respondent, however, had 
no direct privity of contract. with tha 
Howrah Mills Co. Ltd, So far as the res- 
pondent is concerned the contract was Œ= 
a principal to principal contract between 
the petitioner and the respondent.” 


47. If we now try to retrace the facts 
we find that the contract in. ¢latise 2 
mentioned the name of the Jute _ Mil 
which was buying the raw jute being 
the subject-matter of the contract. From 
the respondent’s letter of the 16th June 
1951 it is apparent that the respondert 
knew that the sale was on account cf 


Howrah Mills and the delivery 
was . to be given to Howrah 
Mills. When the respondent re- 


ferred the disputes to arbitration, tke 
respondent tried to make the appellart 
alone liable, On the appellant’s -protest 
the respondent agreed to amend the re- 
ference and to say that the appellar-t 
was liable “for principals”, The respor- 
dent retracted from that position amd 
submitted to the Arbitrators that they 
should proceed with the arbitration <s 
between Bengal Jute Baling: and J, Tho- 
mas. Before the Arbitrators the respor- 
dent’s case was that the appellant had 
entered into the contract as an agent for 
an undisclosed principal and was liab_e 
under S, 230 of the Contract Act. Before 
this Court the respondent tried to maze 
out the case that the appellant was rot 
an agent for an undisclosed principal 
but the principal itself and it was a com- 
tract between principal and principsl. 
These inconsistent positions taken by tke 
respondent as and when occasion arose 


cannot be overlooked in the instant ca=.. 


The conduct of the respondent revealed 
as aforesaid, convinces us that our cco- 
struction of the contract, namely, that 
it was a contract between the respon- 
dent and Howrah Mills Co, Ltd. is coz- 
rect and the-.appellant was a broker for 
Howrah Mills Co, Ltd. that is to say, the 
agent of a disclosed principal. 


48. It appears that on May 7, 1955 
this matter came up before Bachawat, J. 
for settlement of issues, .The third issae 
which was settled was: è 


“Was the petitioner acting as a brok=2r 
in the transaction and were Messrs, How- 
rah Mills Ltd., the real purchasers of the 
goods?” 


49. It was conceded before Bachawat, 
J. that the contract was not made in az- 
cordance with the Raw Jute (Central 


J. Thomas & Co, v, Bengal Juc2 Baling Co, (Mitra C. J.) {Prs, 46-52] Cal, 29- 


Jute Board and Miscellaneous Provisions) 
‘Act,-1951, Now that we have-held that 
the contract was between the respondent 
as the seller and Howrah Mills Co, Ltd., 
which: was thé owner of a jute mill, as 
the buyer tke contract was hit by the 


provisions of the said Act and was, there- 


fore, illegal and void and the award that 
had been made under the contract was 
liable to be set aside, 


50. Two other points have been argu- 
ed before us. The appellant in paragraph 
24 of the petition (page 14 of the paper 
book) has alleged that from time to time 
courts were constituted by the Bengal 
Chamber of Commerce in case No, 623 
of 1951, the case with which we are 
concerned, These courts were constituted 
on.September 22, 1951, November 30, 
1951, December 6, 1951, January 2, 1952, 
January 28, 1952 and February 5, 1952, 
One Mr. Tosh was an Arbitrator in all 
these courts. The appellant’s contention 
before us is that when a new court has 
to be appointed by the Bengal Chamber 
of Commerce the personnel of the new 
Court must be entirely different from 
the personnel of the old court, If A and 
B were appointed Arbitrators of one of 
the courts, neither A nor B can be ap- 
pointed Arbitrator for another: court. 
The constitution of the courts in the in- 
stant case was, therefore, bad and con- 
trary to the rules of.the Bengal Chamber 
of Commerce. Reliance was placed on a 
judgment of S, R. Das Gupta, J. in Ram- 
nath v. N. S. & Co, reported in AIR 1953 - 
Cal 787. f 


51. The learned trial Judge has over- 
ruled this ccntention. One of the grounds 
for doing so is that at no point of time 
the appellant objected to the consitution 
of the Court which was a mere irregula- 
rity that should be deemed to have been 
waived.. We do not intend to take a dif- 
ferent view and interfere with the use’ 
of discretion by the learned trial Judge 
on this ground. 


52. The next point urged before us is 
the point of limitation. Mr. Tibrewal had 
drawn our attention to clauses (a) and 
(b) of the prayers in the petition. These 
clauses are as follows : 

“(a) That the said purported Contract 
No. B/713 dated 3lst May 1951 and/or 
the Bought Note and Sold Note relating 
thereto and the arbitration agreement 
contained therein be declared null and 
void and/or the validity and/or the exist- 
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ence and/or the effect of the said. pur- 
ported contract.and the arbitration’ agree- 
ment contained therein be determined by 
this Hon’ble Court. 


(b) That the purported reference and 
said pretended Award of the Tribunal of 
Arbitration of the Bengal 
Commerce and Industry being purported 
Award No. 248 dated 18th March, 1952 
be declared null, void, inoperative, in- 
valid and/or of no effect whatsoever.” 


53.. Mr, Tibrewal does not contend 
that the second portion of Cl. (b} of the 
prayers is barred by limitation. He con- 
cedes that since the award was made on 
the 18th March, 1952 and the application 
. for setting aside the award- was made 
- on the 17th March, 1955, the second part 
of the Cl. (b) of the prayers is not bar- 
red, But according to Mr. Tibrewal the 
Cl. (a) of the prayers is barred. under 
Art, 181 of the Indian Limitation Act, 
1808 and if Cl.. (a) of the prayers is bar- 
red Cl. (b) cannot be sustained because 
the award cannot be set aside unless the 
Court can hold that the contract was 
void, We do not intend to enter into 
the controversy as tc whether the Cl. (a) 
of the prayers. in the petition is barred. 
There is no dispute that the appellant 
was within time in making an application 
for settifiig aside an award, A Full 
Bench of our Court in the case of Saha 
& Co, v. Ishar Singh Kripal Singh and 
Co. reported in AIR 1956 Cal 321 (FB) 
has, by a majority decision, held that 
when an application for setting aside an 
award is made all grounds for assailing 
the award are available to the applicant. 
In view of this decision of the Full 
Bench, we do not find any substance in 
the point of limitation raised by Mr. 
Tibrewal and this point is overruled, 


54. In the result, this appeal is al- 
lowed, The judgment and the order 
under appeal are set aside. The award 
.of the Tribunal of arbitration of the 
Bengal Chamber of Commerce and Indus- 
try being Award No, 248 dated 18th 
March, 1952 is set aside. 


55. 


There will be no order as to the 
costs, l . 


Ss. K. DATTA, J.+— I agree, 
Appeal allowed. 
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Nanda. Lal“ Agarwalla, Appellant v.. 
Rameswar “Lal Sharma, Respondent 
(Cross-objectors), 

C.O.T. Nos, 2565 and 2566 of 1976 in 
S.A. Nos. 1033 and 1034 of 1976, D/- 
4-12-1978. 

Civil P. C. (5 of 1908), O. 41, R. 22 — 
Cross objection — Decree in favour of 
respondent — Some finding against res- 
pondent though not incorporated in de- 
cree — Cross objection by respondent 
is maintainable, 


The plaintiffs brought two suits for 
ejectment of the defendants on the 
ground of building and rebuilding and 
for own use and occupation, The trial 
Court decreed the suits. om both the 
grounds, Being aggrieved, the plaintiffs 
preferred two appeals, The appeals were 
heard by the District Judge, who affirm- 
ed the findings of the Munsiff that the 
plaintiffs were entitled to get decrees 
for ejectment on the ground of building 
and rebuilding. The Judge also agreed 
with the finding of the Munsif that the 
plaintifis required the premises for own 
use and occupation, But the Judge refus- 
ed to pass decrees for eviction on that 
ground as it was found by the Judge 
that the plaintifis were not full owners 
of the suit premises and were only co- 
sharers, In that view of his finding, the 
Judge dismissed the appeals, Being ag- 
grieved, the defendants filed appeal, be- 
fore the High Court. The plaintiffs filed 
two cross objections challenging the find- 
ing of the Judge that the plaintiffs are 
not entitled to get decrees for eviction 
on the ground of own use and occupa- 
tion. j 

Held, that the cross objections were 
maintainable, (Case law, discussed), 

{Para 6) 

In the instant case, the plaintiff sought 
eviction on two grounds, Firstly, that he 
requires the suit premises for his own 
use and occupation and secondly, for the 
said purpose the suit premises is requir- 
ed to be rebuilt, The plaintiff got decrees 
for eviction on the ground of building 
and rebuilding, But, his prayer for evic- 
tion on the ground of own use and occu~ 
pation was refused. That being so, it 
must be said that one of the main reliefs, 
sought for by the plaintiff, has been re- 
fused by the Court of appeal below and 
that being so, it cannot be said that there 
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was no necessity of filing any cress ok- 
jections by the plaintiff. (Para 4: 
Anno: AIR Comm. CEC. (9th Edn.: 
O. 41 R. 22 N. 2A, 
Cases Referred : 
AIR 1976 SC 2335 
(1975) 1 Cal LJ 413 


Chronological Paras 


GOl 


e3 


AIR 1974 SC 1126 & 
AIR 1974 Cal 80 E 
(1969) 73 Cal WN 88 £ 
AIR 1950 Assam 119 3 
AIR 1961 Punj 281 é 
ATR 1942 Cal 1: 73 Cal LJ 475 G 
(1938) 42 Cal WN 492 & 
(1935) 39 Cal WN 567 = 
(1905), 9 Cal WN 584 z 
(1885) ILR 11 Cal 301 t 


(1881) ILR 6 Cal 319 (FB) 


Sakti Nath Mukherji and Deba Prosad 
Mukherji, for Appellant; Bidyot Kumar 
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Banerji, for Cross-Objectors, 
JUDGMENT:— These two cross ob- 
jections were filed in the two appeals 


which arise out of the judgment and de= 
crees passed by Shri S, K. Ghosal, Addi~ 
tional District Judge, 9th Court, Alipora 
in Title Appeal Nos, 1067 and 1148 o? 
1973 dated 15-5-76 substantially affirm- 
ing those of Shri S, Chakraborty, Mun- 
sif, 4th Court, Sealdah in’ Title Sui 
Nos, 332 and 333 of 1967 dated 11-8-73. 


2. The plaintiffs brought two suits 
for ejectment of the defendants on the 
ground of building and rebuilding and 
for own use and occupation, The trial 
court decreed the suits on both tha 
grounds, Being aggrieved, the plaintifs 
preferred two appeals before the learn- 
ed District Judge. The appeals wera 
heard by the learned Additional Dis- 
trict Judge, who affirmed the findings 
of the learned Munsif that the ‘plaintifis 
were entitled to get decrees for eject 
ment on the ground of building and re- 
building. The learned Judge also agreed 
with the finding of the learned Munsif 
that the plaintiffs required the premises 


for own use and occupation, But tha 
learned Judge refused to pass decrees 
for eviction on that ground asit ws 


found by the learned Judge that th2 
plaintiffs were not full owners of tha 
suit premises and were only co-sharer:. 
In that view of his finding, the “earned 
Judge dismissed the appeals, Being ag- 
grieved, the defendants have come up 2 
this Court. The plaintiffs have filed tw2 
cross objections challenging the finding 
of the learned Judge that- the plaintifis 
are not entitled to get decrees for evir- 
tion on the ground of own use and occu= 
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pation, On August 7, 1978 it was stated 
by the learned Advocate.. appearing on 
behalf of the appellants that he had in- 


structions not to proceed with the ap- 
peals, In the circumstances, the appeals 
were dismissed for non-prosecution with- 
out any order as to costs, Though the 
two appeals were dismissed, it was men- 
tioned by the learned advocate appear~ 
ing on behalf of the cross objectors 
that the cross objectioris should .bé dis- 
posed of. The cross objections were 
then placed for hearing, ; 


3. Mr. Sakti Nath Mukherji, learned 
Advocate appearing on behalf of the ap- 
pellants, takes a preliminary objection 
regarding the maintainability of the 
cross objections, It is contended by Mr. 
Mukherji that the respondents got de- 
crees for ejectment in the court of ap- 
peal below. The finding of the learned 
Judge that the plaintiffs are not entitled 
to.get a decree for ejectment on the 
ground of own use and occupation has 
not been incorporated in the decree and ` 
that being so, Mr. Mukherji submits that 
in such circumstances, the respondents 


- cannot challenge those decrees by filing 


cross objections, Mr, Mukherji contends 
that the decree passed by the learned 
court of appeal below being wholly in 
favour of the plaintiff the plaintiff could 
not have filed any appeal challenging a 
finding which has been made against 
him, inasmuch as the decrees passed by 
the learned court of appeal below are 
not based on such finding. Mr. Bidyut 
Kumar Banerji, learned advocate ap- 
pearing on behalf of the respondents 
cross-objectors, contends that the plain- 
tiff filed suits on two grounds namely, 
building and rebuilding and that after 
building and rebuilding the premises in 
question would be used for establishing 
the plaintiff's sons in business. The trial 
court decreed the suits for eviction on 
both the grounds.: The court of appeal 
below also affirmed the findings of the 
trial court that the plaintiffs succeeded 
in proving both the grounds, But, in 
view of the fact that the plaintiff is not 
the sole owner of the property in dis- 
pute and that he is only one of the co- 
owners it was found that he was not 
entitled to get a decree for own use and 
occupation. The learned court of appeal 
below relied on the decision reported in 
AIR 1974 Cal 80 (Sriram Pasrisha v. 
Jagannath Sen), This decision was re- 
versed by the Letters Patent Bench in 
the decision reported in (1975) 1 Cal LJ 


32. Cal, (Pr. 3] 


413 (Jagannath Sen v, Sriram Pasrisha). 
The decision of the Letters Patent Bench 
` was affirmed by the Supreme Court in a 
case reported in AIR 1978 SC 2335 (Sri 
Ram Pasrisha v. Jagannath). Now, 
it is. the settled position that a co-owner 
is entitled to get a decree on the ground 
of own_use and occupation, Mr, Mukher- 
ji states that in view of the decisions re- 
ferred to above, it must be said that the 
finding of the court of appeal below is 
not correct, Mr, Banerji contends that the 


plaintiffs’ case for eviction. was on “he. 


ground of own use and occupation. For 
‘the purpose of own use and occupation, 
it is necessary to rebuild the suit pre- 
mises. If he gets a decree only on the 
ground of building and rebuilding and 
if the decree on the ground of own use 
„and occupation is refused, the plaintiff 
will be very much prejudiced. In fact, 
the court of appeal below found that the 


plaintiff required the suit premises for - 


own use and occupation, But relying on 
the decision which has since been over- 
ruled, the learned court of appeal below 
found against the plaintiff, Mr, Benerji 
contends that the plaintiff has been very 
much affected by the finding and as such, 
the plaintiffs cross objections are quite 
maintainable, It is true that in the de- 
cree the finding has not been incorporat- 
ed. But Mr. Banerji submits that the 
decree ‘should be read with the judgment 
and in the judgment it has been clear- 
ly stated that the plaintiff cannot get a 
decree for eviction on the 
own. use and occupation, but he is entitl- 
ed to a decree for eviction on the ground 
of building and rebuilding, True it has 
not. been mentioned in the decree that 
the plaintiff's ground for eviction on the 


ground of own use and occupation has . 


been refused, nevertheless, reading the 
judgment and decrees there cannot be 
any doubt that the plaintiffs case on 
the ground of own use and occupation 
has been negatived by the court of ap- 
peal below and that being so, the plain- 
tiff is very much aggrieved by the de- 
crees, Mr. Banerji in support of his con- 
tention that in the circumstances of the 
case, cross objections filed by the plain- 
tiff are quite maintainable first relied 
on a decision reported in AIR 1950 
‘Assam 119 (Bhubindra Narayan Bhat- 
tacharjya v. Mt.. Tarupriya Debya). In 
this case, the question arose as to who 
could file an appeal. It has been held 
“notwithstanding that suit has been dis- 


missed against a defendant, he has. the 
right of appeal if he is aggrieved by the 
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decree, The question whether he is ag- 


. grieved by the decree is a question of 


fact to determined in each case ac~ 
cording to its particular circumstances. 
In order to find out whether a defen~ 
dant is aggrieved by a decree dismiss- 
ing the suit against him, it is not mere- 
ly the form but the substance of the 
decree and the judgment that should be 
looked into. Where the point adversely 
decided to such a defendant is directly 
and substantially in issue and where it 
will operate as res judicata in subsequ-, 
ent proceedings, the defendant should 
have the right of appeal against the de- 
cree though the particular finding is not 
embodied or incorporated in the decree.” 
Mr. Banerji contends that in the pre- 
sent case also much importance should 
not be attached to the form of the de- 
crees, the substance of the decrees and 
the judgment should be looked into and 
considering the facts of the case there. 
can be no hesitation to say that the 
plaintiff is very much aggrieved by the . 
decree passed by the learned court of 
appeal below. That being so, he could 


- have preferred appeals, against such de- 


crees. But, when the defendants have — 
preferred the appeals, the cross objec- 

tions filed by the plaintiff are quite 
maintainable, Mr, Banerji also seeks re~ 
liance from the decision reported in 
(1905) 9 Cal WN 584 (Krishna Ch. Gol- 
dar v. Mohesh Ch. Saha), The next case 
relied on by Mr. Banerji has been re- 
ported in AIR 1961 Punj 281 (Union of 
India, Ministry of Food and Agriculture; 
New Delhi v. Pearl Hosiery Mills), In 
this case, their Lordships after consider- 
ing the provisions of S, 96 of the Civil 
Procedure Code held as follows, "S. 96 
Civil Procedure. Code does not in terms 
lay down as to who can file an appeal; 
it does not prescribe that it is only that 
person against whom a decree has been 
passed or against whom a relief has 
been granted, who can come in appeal. 
Any person who can show that he is 
aggrieved by the decree, can file an ap- 
peal against the same. For determining 
as to who is an aggrieved person, one 
has to look to all the circumstances of 
the case and the substance of the de- 
cree passed.” In-coming to the decision 
their Lordships relied on the decision. 
reported in (1905) 9 Cal WN 584, The 
next case relied on by Mr. Banerji has 
been reported in (1935) 39 Cal WN 567 
(Hara Ch. Das v. Bhola Nath Das), In 
this case, it has been held “under the 


strict letter of the provision in the 


1978 


Civi. Procedure Code relating to the 
right of appeal, no appeal lies by a 
party in whose favour a decree has 
been passed against a finding contained 
in the judgment, But on grounds of 
justice, it is justifiable and even 
necessary to read in the provi- 
sion in the Code an implication in 
favour of suitable exceptions; and the 
rule in this respect which has been en- 
grafted on the statute by a current of 
judizial decisions and which it is right 
to follow, is that a party in whose fav- 
our a decree has been passed may, 
nevertheless, have a right to appeal 
against a finding acverse to him — the 
test to be applied in each particular 
case being whether the finding, sought 
to be appealed against, is one to which 
the rule of res judicata may be held to 
be applicable so as to disentitle the ag- 
grieved party to agitate the question 
covered by the finding in any other 
proceeding”, Mr. Banerji contends that 
if the finding of the court of appeal be- 
low be allowed to stand, then in any 
subsequent proceeding the plaintiff will 
be precluded from raising the point 
that he is entitled to get a decree on 
the ground of own use and occupation 
and as the plaintiff is very much ag- 
grieved by the decrees passed by the 
court of appeal below he could very well 
file appeals against the adverse finding 
made against him though the finding has 
not been incorporated in the decree and 
if the plaintiff could file appeals, the cross 
objections which have been filed by him 
must be considered as maintainable. Mr. 
Banerji also relies on a decision report- 
ed in (1938) 42 Cal WN 492. (Tarapada 
Ghese v. Sakhi Kanta Behara). In this 
case, his Lordship fully relied on the 
decision reported in (1935) 39 Cal WN 
567. 


4. Mr, Mukherji contends that no 
appeal lies against a finding specially in 
a, case when the decree is wholly in fa- 
vour of a person against whom a find- 
ing has been made and when the find- 
ing has not been incorporated in the 
decree and when the decree has been 
passed in full, Mr, Mukherji contends 
that in this case the plaintiff brought 
suits for eviction true on two grounds. 
Nevertheless, his suits for eviction have 
been decreed by the appellate court, 
though the appellate court found that 
he was not entitled to get decrees for 
eviction on one of the grounds. Im such 
circumstances, according to Mr. Mukher- 
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ji, the plaintiff could not have preferred 
appeals against such judgment and de- 
crees and that being so, the cross ob- 
jections filed by the plaintiff are not 
maintainable, Mr, Mukherji in support 
of his contention refers to a number of 
decisions. The first case cited by Mr, 
Mukherji has been reported in (1881) 
ILR 6 Cal 319 (FB) (Niamut Khan v. 
Bhadu Buldia), In this case, it has been 
held that “the material findings in each 
case should be- embodied .in the decree, 
and if they are not, it is incumbent on 
the parties, to avoid their being bound 
by decisions against which they have 
no right of appeal, to apply to amend 
the decree in accordance with the judg- 
ment.” In this case, it was further held 
that “unless the finding is embodied in 
the decree, the party against whom the 
issue is decided will have no right to 
appeal against it. Appeals can only be 
preferred against the decrees, not 
against the judgments of the lower 
Courts”. The next case relied on by Mr. 
Mukherji has been reported in (1885) 
ILR 11 Cal 301 (Run Bahadur Singh v. 
Lucho Koer), In this case, a suit was 
brought in the Court of the Suborcinate 
Judge by a Hindu against a widow of 
his deceased brother, claiming his pro- 
perty by right of survivorship, the issue - 
being whether, at the death of the latter, 
the ownership of the brothers was joint 
or separate. An order under Act XXVII 
of 1860, granting a certificate to the 
widow did not on the above issue, 
operate as res judicata in the widow’s 
favour, being a proceeding of representa- 
tion, and not otherwise of title, It was 
held, in this case that “the brother having 
appealed against a decree dismissing the 
suit as res judicata (the judgment which 
that decree followed having, nevertheless, 
found that the widow was disentitled 
by reason of the brothers having been, 
in fact, joint in estate), the widow could 
have supported the decree, without filing 
a cross appeal as to that finding, on the 
ground that the decree had been rightly 
made, (though not for the reason given) 
in her favour”, The facts of this case 
are different and I do not see how the 
proposition of law laid down in this case 
helps the appellants, Mr. Mukherji 
next relies on a decision reported in 
(1963) 73 Cal WN 88. (Nrisingha Prosad 
Rakshit v. The Commissioner of Bhadre- 
swar Municipality), In this case, the 


suit was filed for recovery of damages 
on the ground of negligence. On neglig- 
ence, the finding was against the defen- 
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dant, But, nevertheless the suit was dis- 
missed, In an appeal by the plaintiff 
the defendant filed a cross objection 
challenging the finding on the ground of 
negligence, It was held “but where (as 
here). only a particular issue of neglig+ 
ence is - found against the defendant- 
Municipality, and at the same time the 
decree dismissing the whole of the suit 
is completely in its favour, a cross ob- 
jection as I find on the record is clearly 
called for’, . The facts of this case are 
completely different from the facts of 
the present case. In the present case, 


the plaintiff sought eviction on two 
grounds, Firstly, that he requires the 
suit premises for his own use and oc- 


cupation and secondly, for the said pur- 
pose the suit premises is required to be 
rebuilt, As has already been indicated 
the plaintiff got decrees for eviction on 
the ground of building and rebuilding. 
But, his prayer for eviction on the 
ground of own use and occupation was 
refused. That being so, it must be said 
that one of the main reliefs, sought for 
by the plaintiff, has been refused by the 
court of appeal below and that being 
so, it cannot be said that there was no 
necessity of filing any cross objection by 
the plaintiff, Mr. Mukherji next relies 
- on a decision reported in 73 Cal LJ 475: 
(AIR 1942 Cal 1) (Fateh Nasib v. Swarup 
Chand Hukum Chand (Firm)). In this 
case, it has been held that “where seve- 
ral issues were framed, the decision on 
each issue which supports the ultimate 
decision in the case must be regarded 
as res judicata between the parties to 
to the suit, If a decision on the issue 
does not support the ultimate decree 
such decision cannot operate as res judi- 
cata between the parties to the suit.” 
Mr. Mukherji relying on this decision 
contends that the decrees passed by the 
Court of appeal below are not based on 
the finding made in the judgment and 
that finding has not been incorporated 
in the decree and as such, that finding 
cannot operate as res judicata. That be- 
ing so, the plaintiff could not prefer any 
appeal against such finding and as such, 
the cross objections filed by the plaintiff 
are also not mainzainable. The last casa 


relied on by Mukherji has been reported: 


in AIR 1974 SC 1126 (Smt. Ganga Bai v. 
Vijay Kumar). In this case, it has been 
held that “the provisions of Ss, 96, 100, 


104 (1), 105 read with O, 43, R. 1 of the 
Code show that an appeal lies only as 
against a decree or an order passed un- 
der rules from which an appeal is ex- 
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pressly allowed by O. 43, R. 1. No ap- 
peal can lie against a mere finding for 
the simple reason that the Code does 
not provide for any such appeal”, It 
was further held, in this case that "the 
appeal was not maintainable in law as 
it was directed against a mere finding 
recorded by the trial court. The High 
Court was in error in entertaining the 
appeal”, In the present case, it cannot 
be said that the cross objections have 
really been filed against a finding of the 
court of appeal below. It jis really 
against decrees of. the court of appeal 
below. True. that the finding has not 
been incorporated in the decrees, but 
reading the judgment there cannot be 
any doubt that the learned court of ap< 
peal below refused to pass decrees in 
favour of the plaintiff on the ground of 
own use and occupation. Thus, one of 
the main reliefs sought for by the 
plaintiff was refused ‘by the learned 
court of appeal below. Mr. Mukherji 
next submits that in this case there ig 
no pleading to the effect that the plain- 
tiff has no other reasonably suitable ac 
commodation besides the suit premises 
and unless that is pleaded and proved 
the plaintiff is not entitled to get a de 
cree, Mr. Banerji repels this argument 
by stating that in 
para, 9 of the plaint it has been stated 
that the plaintiff is in dire need ta 
place his sons in business who are all | 
grown up and are quite competent ta 
run a business independently, that Tita- 
garh specially Mahatma Gandhi Road is 
an excellent business place at a control- 
led industrial area, Now a days, thera 
is absolutely dearth of any business site 
here. Mr, Banerji also submits that 
these averments in para, 9 of the plaint 
have not been denied. In para, 6 of the 
written statement, it has been stated that 
the deed of partition is not an effective 
and legal deed and as such, the plain- 
tiff cannot become the owner of the suit 
property as alleged in para, 4 of the 
plaint. The mutation of the plaintiff's 
name in the local Municipality and pay~ 
ment of Government revenue cannot 
confer title on the plaintiff as claimed 
by him, In para, 7 of the written state~ 
ment it has been stated that in view of 
the above, all statements in the plaint 
from paragraphs 5to11 become meaning- 
less and irrelevant. On such pleadings, 
both the courts below found that the 
plaintiff required the suit premises for 
own use and occupation. I find from the 
pleadings that the plaintiff has stated 
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that the Titagarh is. a -business centre 
and there is no. other suitable . site at 
Titagarh for business purpose. besides 
the suit premises, The statements. mad¢ 
in para. 9 of the plaint go to show that 
the plaintiff has stated that besides the 
suit premises he has no other reasonabs 
ly suitable accommodation. _ 

5. Mr, Mukherji next contends - that 
the respondents have challenged the dez 
cree passed by the court of appeal be=- 
low, That being so, he ought to ‘hava 
paid | ad valorem. court-fees instead of 
paying court-fees of Rs, 2/-. I do not 
think that the respondents are required 
to pay ad valorem court-fees' on the 
memorandum of appeal, The court-feeg 
paid by the respondents on the cross 
objections are found sufficient, 


6. After ‘hearing the learned Advo- 
cates for the parties at length and on 
a careful consideration of the decisions 
referred to by the learned Advocates 
and the legal position I find that the 
cross objections are quite maintainable 
and they should be allowed. 


7. In the result, the cross Shiediinns 
are allowed on contest, The judgment 
passed by the learned court . of appeal 
below is modified to the extent that the 
finding of the learned court of appeal 
below that the plaintiff is not entitled 
to get decrees on the ground of own use 
and occupation is set aside. It is found 


that the plaintiff is also entitled to get ` 


a decree on the ‘ground of own use and 
occupation, The decree passed by the 
learned court of appeal below is modi- 
fied to the following effect :— 

The plaintiff do get decrees for evic- 
tion both on the'ground of building and 
rebuilding and on the ground of own 
use and- occupation, . There will. be no 
order for costs in these cross objections. 

Order accordingly. 
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Bar Council of West Bengal and others, 
Petitioners: v. Miss Ajanta Aughstin, Opposite 
Party. 

C. R. No. 1781 of 1977; D/- 24-8-1978. 

(A) Advocates Act (25 of 1961), S. 15 — 
West Bengal Bar Council Rules, Rr, 34 and 
86 — Who can challenge election to Bar 
Council — Grounds of challenge, ` f 


IV/IV/E8/78/KSB 


Bar Council, W. E v, Ajanta Aughstin: 


~ 439 Rel. on. 
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- Under sub-rule (1) of R. 84, only a voter 
is entitled to challenge the validity of the 
election. of the candidate declared to have 


` been elected to the Bar Council. The grounds 


of such challenge have not been specifically 
mentioned in. .R. 34, but.there is an indica- 
tion in that regard under sub-rule (6). Under 
Cl. (ii) of sub-rule (6) an Election Tribunal 
can order recount of the votes cast, Pre- 
sumably such recount may be ordered by the 
Election Tribunal in case it is complained 
and proved that there has not been a proper 
counting. Cl. (iv) of sub-rule (6) indicates that 
the election of a candidate can be challenged 
on the ground of corrupt practices. These 
are, therefore, two grounds for challeaging 
the election of a candidate declared ~o be 
elected to the Bar Council. But an election 
can be challenged only at the instance of a 
voter, that is, an advocate whose ‘nam> has 
beer included in the electoral roll. R.‘86:(2) 
debars a voter from challenging the election: 
of a candidate on the ground of wrong inclu- 
sion or non-inclusion of a voter. (Para 8) 


' Anno: AIR Manual (2nd Edn.) Adv. Act, 
S. 15, N. 1. 


(B) Civil P. C. (5 of 1908), S. 9 — Ex 
pressly or impliedly barreď — Suit for de- 
claring an election to State Bar Council as 
void and for injunction against defendarts to 
restrain publication of result — Jurisdiction 
of City Civil Court to entertain suit — Not 
barred by R. 34 of West Bengal Bar Council 
Rules. 

It is settled law that the ‘exclusion of the 
jurisdiction, of the Civil Court is not to be 
readily inferred, but that such exclusion must 
either be explicitly expressed or.clearly im 
plied. AIR 1940 PC 105 and ATR 1963 SC 
‘(Para 8) 


The West Bengal Bar Council Rules do not 
contain any: provision expressly excluding the 
jurisdiction of Civil Courts, R. 34 also “does 
not provide for such exclusion either ex- 
pressly or by necessary implication, except 
that it may be said, that the Civil Court is by 
necessay implication, debarred from challeng- 
ing the election of a candidate at the ix 

stance of a voter on the two grounds on which 
he may challenge such election before an 
Election Tribunal, and beyond that there is 
no implied | exclusion of the jurisdiction of 
Civil Court to adjudicate the’ validity of an 
election to the West. Bengal Bar Council. 
(Para 9) 

Anno: AIR. Comm. C. P. C. 1977 -(9th 
Edn.), S. 9. Notes 8, 5, 53, 55. 

(C) Civil P. C.. of 1908), S. 9 — Statute 
creating liability not existing at commoz law 
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but itself providing no remedy — Jurisdic- 
tion of Civil Court not barred. 

Where a liability not existing at common 
law is created by a statute which at the same 
time gives a special and particular remedy for 
enfarcing it, the remedy provided by the sta- 
tute must be followed, and it is not compe- 
tent to the party to pursue the common law 
remedy. AIR 1952 SC 64 Rel. on. 

(Para 10) 


But this principle will not apply where the 
statute creating the liability does not itself 
provide remedy to the aggrieved party for its 
enforcement. Though a liability has been 
created under R. 18 (2) West Bengal Bar 
Council Rules, no remedy has been provided 
for its enforcement. As there is no provision 
in the West Bengal Bar Council Rules for any 
remedy which may be taken resort to by an 
advocate if he feels aggrieved by the non- 
inclusion of his name in the electoral roll, 
the said principles do not apply, and the Civil 
Court would have jurisdiction to entertain 
and try the present suit. (Para 10) 


Anno: AIR Comm, C. P. C. 1977, (Sth 
Edn.), S. 9, N. 62. 
Cases Referred: Chronological Paras 
AIR 1969 SC 489 9 
AIR 1968 SC 1547 10 
AIR 1952 SC 64 10 
AIR 1940 PC 105: 67 Ind App 222 9 


(1859) 6 CB (NS) 886: 141 ER 486 
Wolverhampton New Water Works Co. v. 
Hawkesford 10 


R. Ghosh and Roma Bhattacherji. for Peti- 
tioners; S. S. Hazra and Durga Dutta, for 
Opposite Party. 

ORDER :— This Rule is at the instance of 
the defendants, the Bar Council of West Ben- 
gal and two others, and it is directed against 
order No. 12, dated April 5, 1977, of the 
learned Judge, Second Bench, City Civil 
Court, Calcutta. By the said order the learned 
Judge decided issue No. 2 in favour of the 
plaintiff, That issue relates to the jurisdiction 
of the City Civil Court to entertain and try 
the suit instituted by the plaintiff. 


2 The plaintiff is a practising advocate 
and her name has been entered in the State 
Roll maintained by the Bar Council of West 
Bengal, under the provisions of the Advocates 
Act, 1961 and the rules framed thereunder. 
The defendants Nos. 1, 2 and 3 held an elec- 
tion of the members of the Bar Council] of 
West Bengal on Aug. 11 and 12, 1975. It is 
the case of the plaintiff that she came to 
know about the. said election from her .advo- 
cate friends, and on Aug, 12, 1975 the plain- 


ALR 


tif went to cast her vote in the said election, 
but she was refused to cast vote by the Pol- 
ling Agent, who was conducting the election 
at the election booth situate in the City Civil 
Court building, Calcutta. It is alleged by her 
that her name was not in the electoral roll on 
the basis of which the said election was held. 
It is alleged that the electoral roll was not 
published by the defendants, It is also the 
plaintiffs case that she came to know that 
the names of 9,000 advocates have not been 
included in the electoral roll of the State Bar 
Council. The result of the said election held 
on Aug. 11 and 12, 1975 has not yet been 
declared. The contention of the plaintiff is 
that the defendants by their conduct debarred 
ber from exercising her yight of franchise, It 
is also the case of the plaintiff that the elec- 
toral roll has been prepared illegally by elimi- 
nating the name of the plaintiff and the names 
of 9,000 advocates and, accordingly, the 
election which has been held on the basis of 
such illegal electoral roll is void and liable to 
be set aside. The plaintiff has prayed for a 
declaration in that regard. She has also pray- 
ed for a permanent injunction restraining the 
defendants from publishing the result of the 
said election. 


3 The defendants, including the Bar Coun- 
cil of West Bengal, have been contesting the 
suit by filing a written statement. One of the 
defences of the defendants is that the Civil 
Court has no jurisdiction to entertain and try 
the suit inasmuch as under cl. (4) of R. 34 of 
the West Bengal Bar Council Rules, there is 
an Election Tribunal to decide all disputes 
relating to election. Upon the pleadings of 
the parties, the learned Judge framed certain 
issues of which issue No. 2 is as follows :— 

“Has this Court jurisdiction to entertain 
and try this suit in view of R. 84, cl. (4) of 
the Bar Council Rules”. 


4. It has been held by the learned Judge 
that the Civil Court has jurisdiction to enter- 
tain and try the suit in spite of the provision 
of cl. (4) of R. 34. Hence this Rule. Under 
cl, (a) of S. 49 (1) of the Advocates Act, 1961, 
the Bar Council of India may make rules 


- for discharging its functions under the Act, 


and in particular, such rules may prescribe — 
(a) the conditions subject to which an 
Advocate may be entitled to vote at an elec- 
tion to the State Bar Council including the 
qualifications or disqualifications of voters, 
and the manner in which an electoral roll of 
voters may be prepared and revised by a 
State Bar Council. ; 
5. The Bar Council of India framed its rule 
including the rules for the election of mem” 
bers to the State Council, R. 1 provides that 


1979 


every advocate whose name is on the elec- 
toral roll of the State Council shall be entitl- 
ed to vote at an election. Rule 2 provides 
that subject to the provision of R. 8, the nama 
of every advocate. entered in the said roi 
shall be entered in the electoral roll of ths 
State Council. R. 8 lays down certain dis- 
qualifications and if an advocate has any such 
disqualifications his name shall not be entered 
on the electoral roll. Cls. (a) and (b) of R. 4 
provide as follows :— 
“4 (a). A preliminary electoral roll consist: 
ing of the names of all advocates whosa 
. names are required to be included under 
these rules shall be put up on the notic2 
board of the State Council within 120 clear 
days before the expiry of the term of ths 
members of the said State Council necessitat- 
ing the election and relevant portions thereof 
shall be sent to such Bar Associations as the 
Secretary considers. fit. 


(b) The final electoral roll shall be prepar 
ed after incorporating such changes as may 
be necessary including the addition of the 
names of Advocates enrolled after the prepa- 
ration of the preliminary roll and put up on 
the notice board of the State Council not 
more than 75 clear days and not less than 60 
clear days, before the date of election. Intima- 
tion of such publication shall be given within 
a week after the publication to the Bar Asso- 
ciation aforesaid”. 

6. By virtue of cls. (a) and (d) of S. 15 of 
the Advocates Act, 1961, the Bar Council of 
West Bengal framed the election rules. 
Rule 18 provides as follows :— 

“18. Preparation of list of voters : 

(1) The Electoral Roll containing the list of 
voters shall be prepared by the State Bar 
Council in accordance with the rules of the 
Bar Council of India in Part ITI, Chap. 1 of 
the Bar Council of India Rules. 

(2) In preparing the final electoral roll a 
Notice in the prescribed form shall be issued 
by the Secretary of the State Bar Council to 
all Advocates whose names are in the Stata 
Roll for the time being, asking them to inti 

“mate the Council within the time specified in 
the said Notice as to whether he has incurred 
any disqualification mentioned in Rule 8 of 
Chapter 1. Part III of the Bar Council of 
India Rules. By the said Notice the Secretary 
shall also inform the Advocate concerned 
that unless the information required by the 
Notice in question is received by the State 
Bar Council within the specified time or such 
extended time as may be granted by the 
Council on an application made on that be- 
half, his name shall not be included- in the 
electoral roll, aR 
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(8) The Bar Council will publish fer infor- 
mation of all Advocates concerned the pur- 
port of the Rule 13 (2) by a notice, in three 
daily newspapers, viz., (i) Statesman. (ii) 
Amrita Bazar and (iii) Ananda Bazar Patrika 
and also in the Official Gazette of the State”. 

7. Rule 84 of the West Bengal Bar Council 
Rules provides as follows :— 


“(1) Any voter may contest the validity of 
the election of a candidate declared o have 
been elected to the Bar Council by a peti- 
tion signed by him and supported by an affi- 
davit and delivered to the Secretary personal- 
ly or sent by registered post so as to reach 
him within 15 days from the date of publica- 
tion of the results of the election. 


(2) The petition shall be accom- 
panied by a fee of Rs. 250/- which 
shall be paid in cash or sent by Money Order. 
In case it is sent by M. O., the M. O. receipt 
shall also be attached to the petition, The fee 
shall not be refundable. 


(8) Such petition shall include as respon- 
dents all the contesting candidates, end the 
petition shall be accompanied by as many 
copies as there are respondents. 

(4) All disputes arising under the above 
sub-rules shall be decided by a tribunal to be 
known as an Election Tribunal comprising 8 
Advocates whose names are on the State Roll 
and who are not less than of 10 years’ stand- 
ing. 

(5) The Election Tribunal shall be appoint- 
ed by the Bar Council.on or before the date 
on which the time of the Election is fixed 
under R, 4. i 

(6) The Election Tribunal shall have all or 
any of the following powers :— | 

(i) To dismiss a petition; ` 

(ii) To order recount; 

(iii) To declare any candidate to have been 
duly elected’ on a recount; 

(iv) To set aside the election of the candi- 
date who either by himself or through any 
other person acting with his consent is guilty 
of corrupt practices. ~ 


8. It thus appears that the plaintiff being 
an advocate and her name being on the State 
Roll and she not having any disqualifications, 
her name should ‘have been included in the 
electoral roll of the Bar Council of West Ben- 
gal. It is the case of the plaintiff that the 
names of 9,000 Advocates have not been in- 
cluded in the electoral roll. The plaintiff has 
challenged the legality of the election held 
on Aug. 11 and 12, 1975 on the basis of the 
electoral roll which, according to the plaintiff, 
does not include the name of the. plaintiff as 
also the names of 9,000 Advocates. Under 
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sub-rule (1) of R. 34, only a voter is entitled 
to challenge the validity of the élection of the 
candidate declared to have been elected to 
the Bar Council. The grounds of such chal- 
lenge have not been specifically mentioned in 
R, 84, but there is an indication in that re- 
gard under sub-rule (6). Under Cl. (ii) of sub- 
rule (6) an Election Tribunal can order re- 
count of the votes cast. Presumably such re- 
count may be ordered by the Election Tri- 
bunal in case it is complained and proved 
that there has not been a proper counting. 
Cl. (iv) of sub-rule (6) indicates that the elec- 
tion of a candidate can be challenged.on the 
ground of corrupt practices. These are, there- 
fore, two grounds for challenging the election 
of a candidate declared to be elected to the 
Bar Council. But an election can be challeng- 
ed only at the instance of a voter, that is, an 
advocate whose name has been included in 
the electoral roll. In this connection, we may 
refer to sub-rule (2) of R. 86 which provides 
that no petition shall lie on the ground that 
any nomination paper was wrongly rejected 
or the name of any voter was wrongly includ- 
ed in or omitted from the electoral roll or any 
error or irregularity which is not of a substan- 
tial character, Sub-r. (2) of R. 86, therefore, 
debars a voter from challenging the election 
of a candidate on the ground of wrong inclu- 
sion or non-inclusion of a voter. 
The plaintiff is not a voter as her 
name has not been included in the elec- 
toral roll. Even if she had been a voter she 
could not challenge the election on the 
ground of non-inclusion of the names of 
9,000 Advocates in the electoral roll, nor will 
any of such 9,000 Advocates be entitled to 
challenge the election. It is clear from the 
powers of the Election Tribunal as enumerat- 
ed in sub-rule (6) of R. 34 that the Tribunal 
cannot set aside the election of members to 
the Bar Council on the ground that the names 
of 9,000 Advocates have not been included 
in the electoral roll. It has been already notic- 
ed that it follows from the powers of the 
Election Tribunal that such Tribunal can set 
aside the election of a candidate upon re- 
counting of votes where there has not been a 
proper counting, and on the ground of cor- 
rupt practices of a candidate declared to be 
elected. 


9. The question, therefore, is whether by 
the setting up of an Election Tribunal the 
jurisdiction of the Civil Court has been im- 
pliedly barred. It is settled law that the ex- 
clusion of the jurisdiction of the Civil Court 
is not to be readily inferred, but that such ex- 
clusion must either be explicitly expressed or 
clearly implied (See Secretary of State v. 
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Mask and Co., 67 Ind App 222: AIR 1940 
PC 105) ). This principle has been relied on 
by the Supreme Court in Musamia Imam 
Haider Bax Razvi v. Rabari Govindbhai Ra- 
tnabhai, AIR 1969 SC 489, The West Bengal 
Bar Council Rules do not contain any provi- 
sion expressly excluding the jurisdiction of 
Civil Courts. Rule 34 also does not provide 
for such exclusion either expressly or by 
necessary implication, except that it may be 
said, that the Civil Court is by necessary im- 
plication, debarred from challenging the elec- 
tion of a candidate at the instance of a voter 
on the two grounds on which he may chal- 
lenge. such election before an Election Tribu- 
nal, and beyond that I do not find any im- 
plied exclusion of the jurisdiction of Civil 
Court to adjudicate the validity of an elec- 
tion to the West Bengal Bar Council. 


10. Much reliance has been placed on be- 
half of the petitioners on the observation ot 
Willes J. in Wolverhampton New Water 
Works Co. v. Hawkesford, (1859) 6 CB (NS) 
886 at p. 356, as referred to by the Supreme 
Court in N. P. Ponnuswami v. Returning Offi- 
cer, Namakkal, ATR 1952 SC 64. It has been 
inter alia observed by Willes J. that where a 
liability not existing at common law is created 
by a statute which at the same time gives a 
special and particular remedy for enforcing it, 
the remedy provided by the statute must be 
followed, and it is not competent to the party 
to pursue the common law remedy. It is con- 
tended by Mr. Ranjit Ghose, learned Advo- 
cate appearing on behalf of the petitioners 
that the names of the plaintiff and other 
advocates have not been included in the elec- 
toral roll as they did not furnish the informa- 
tion required by the State Bar Council under 
sub-rule (2) of R. 18 of the West Bengal Bar 
Council Rules which has been quoted above. 
Under sub-rule (2) of R. 18, if the informa- 
tion required by the notice is not received 
from the advocate ‘concerned by the State 
Bar Council within the specified time or such 
extended time as may be granted by the Bar 
Council on an application made in that be- 
half, his name shall not be included ‘in .the 
electoral roll.’ A liability has, therefore, been 
created by: R. 18 (2). But no remedy has 
been provided for in the West Bengal Bar 
Council Rules in case an advocate feels ag- 
grieved by the action of the Bar Council. In 
order to apply the principles of law laid 
down by Willes J. in Wolverhampton’s case 
referred to above, the statute concerned 
which creates the liability must also provide 
remedy for the party aggrieved in the en- 
forcement of the liability. As there is no pro- 
vision in the West Bengal Bar Council Rules 
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for any remedy which may be” taken resort 
to by an advocate if he feels aggrieved’ by 
the non-inclusion of his name in the electoral 
roll, the said principles do not apply. In this 
connection, we may refer to the decision f 


the Supreme Court in Firm.Seth Radha Ki-“ 


shan v. Administrator, Municipal Committe, 
Ludhiana, AIR 1963 SC 1547, where the 
same principle has been laid down. In these 


circumstances, I do not think that the jurs-_ 


diction of the Civil Court to try the instant 
suit has been barred by Rule 34 or any othar 
rule, either expressly or by necessary implica- 
tion, to entertain and hear the instant suit. 
11. For the reasons stated above, the order 
of the learned Judge is affirmed. This Rule 
is discharged. - There will, however, be 20 
order for costs. Let the records be sent down 
at once and the learned Judge is directed to 
dispose of the suit as expeditiously as possi- 


ble. 
Rule discharged. 





‘AIR 1979 CALCUTTA, 89 
_ SABYASACHI MUKHARJL, J. 


Hope (India) Limited, Applicant v. Mining ~ 


and Allied Machinery ‘Corpn. Ltd., Oppos te 
Parties, 


Matter No. 864 of 1977, D/- 6- 3-1978. 


Arbitration Act (10 of 1940), Ss. 2 (a), 
5 — Arbitration agreement — Dispute — 
Contract submitting question of law — Per 
missibility —- Revocation of the authority of 
arbitrator, if open. 

There can be a contract to ‘submit both ques- 
tions of law as well as questions of fact. fn- 
deed in most of the contracts for arbitration 
some questions of law are embedded. If, 
however, the questions of law are of such 
complex nature that an adjudication by a 
private forum, where there is justified appre- 
hension that the adjudication involves deci- 
sion on such complex questions of law would 
not lead to proper justice between the partias, 
the Courts lean to exercise the discretion in 
favour of the revocation of the authority of 
the arbitrator and in such cases the question 
whether the arbitrator-is legally literate or 
not is not a relevant factor. But simply te- 
cause certain questions of law have arisen, 
that by itself, is not sufficient ground to re- 
voke the authority of the arbitrator as such. 
(1889) 22 QBD 669° (674), Ref. (Para 4) 


The question of finding out the intention 
of the parties, so far as the payment of saes 
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- thority of the. chosen. arbitrator. 
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tax is concerned, in the light of the written 
contract between the parties, does not in- 


_volve such a complex, question of construc- 


tion as to compel the Court to revoke the au- 
. So also the 
interpretation of S. 64-A of the Sale of Goods 


‘Act, 1980 in the background of the terms of 


the ‘contract -between the parties also does 
not raise such a complexity as to come to the 
conclusion that the authority of the chosen 
arbitrator, who is competent to decide both as 
to the law and facts, should be revoked. AIR 
1967 SC 249, Dist. (Para 4) 


Anno: AIR Manual (8rd Edn.), Arb, Act 
S. 2 (a), N. 3 (a), S. 5 N. 4, 


Cases Referred: Chronological Paras 
AIR 1973 Cal 215 4 
(1969) 73 Cal WN 192 4 
AIR 1967 SC 249 f 4 
(1910) I Ch 782: 10% LT 708, Bonain v. 
Neame 4 
(1889) 22 QBD 669 : 60 LT 569, James v. 
James 4 


ORDER :— In this application under Sec- 
tion 83 of the Arbitration Act two questions 


fall for consideration. The first question, is, 
` what is the clause of the arbitration agree’ 


ment between the parties and the second 
question is, whether the authority of the ar- 
bitrator named in the clause submitted on 
behalf of the respondent should be 
revoked. It is not necessary to set 
out in very much detail the facts of 
the case. But it appears that the res- 
pondent is a Government of India under- 
taking and the petitioner is a private limted 
company. Previously it was Pench Steels 
Limited and subsequently it was amalgamated 
with the petitioner company. By and- under 
the purchase order dated the 24th June, 1975 
executed by and on behalf of the respondent 
and accepted on behalf of the said company 
by the petitioner the respondent had agreed 
to purchase and the petitioner had agreed to 
sell 1000 metric tons of ingots of different 
varieties and sizes at agreed rate of Rupees 
1,500/- per metric.ton under the terms and 
conditions set out in the general conditions of 
contract for purchase, according to the res- 
pondent, The said purchase order which is 
dated 24th June, 1975 reads as follows:— 


“Your offer under reference for supply of 
the following stores is hereby accepted on 
the terms and conditions detailed below and 
overleaf. 
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BI. No., Material Code No. Description of stores 





Quantity Unit UnitRate Total Amount 





Ra. p. Rs. p. 
Supply of ingots. 
1. Size - 5’x4” COL-III 20 MT Rs. 1500/. Rs. 30,000 00 
2. ” —do— CL-IIIA 15 MT Rs. 1500/. Rə. 22,500 00 
3. 8 —do— CL-IV 200 MT Rs. 1500/. Rs. 3,00,000.00 
4, 8 5” x44” CL-IV 765 MT Re 1500/. Rø. 11,47,500.00 
Total 1000 MT 
Note : (1) Rates are inclusive of Excise duty 
(2) Chemical Oomposition as per 
Schedule enclosed. 

Total Rs. 15,00,000 00 


(Total Rupees Fifteen Lakhs only). 


Single Tender 


Sale Order No. 


Imported/Indigenous (SSI/Others) 


Particulars of machine : 


Indent No. Nil dated 21-6 1975, 





l. Price: F. O. R. (Final destination). 

2. Sales Tax and Surcharge: Extra, where 
applicable. STD Form will be issued to you 
after payment, Suppliers Sales Tax No. WB/ 
CENTRAL: 

3. Delivery @ 200 MT each month com- 
mencing from July, ‘75. 

4. Mode of despatch: By Road freight paid 
at your risk. 

5. Consignee: M/s. Netaji Industrial Works 
(On behalf of MAMC Ltd.) P. O. Baliatore, 
Dist. Bankura. 

6. Inspection: Place: At your premises 
prior to despatch of each Lots by D. I. (Met) 

7. Payment: 100% Payment against CR V 
(For details, Please see SI. No. 5 overleaf) 

8. Special Payment Clause: Through - 
Bank (For Details, kindly see Clause No. 6 
overleaf) 

100% payment will be made by our Sr. A/0 
(Mat) within 90 days of the submission of 
your bill to him for each lot duly supported 
with (1) A receipted challan duly signed by 
M/s. Netaji Industrial Works. 

(2) Certificate form D. I. (Met) for each lot. 

9. Special Conditions: (Advance Sample/ 
Price Preference/Packing etc.)” 

The said purchase order was preceded by 
an offer dated 20th June, 1975 from the 
petitioner. According to the purchase order 
the price was inclusive of excise duty, but 
sales tax extra where applicable. The said 
purchase order attracted the general condi- 
tions of contract for purchase which provided 
for the arbitration of any question, dispute 
or difference arising in connection with the 
contract by the Managing Director of the 
respondent or such other person as might be 


appointed by him, it being no objection that 
the Arbitrator was an employee of the res- 
pondent or that in course of such employ- 
ment he had to deal with matters relating to 
the said contract or had occasion to express 
his views on all or any of the matters in dis- 
pute or difference. The case of -the peti- 
tioner was that thereafter on the 4th July, 
1975 the petitioner wrote a letter in reply to 
the letter dated the 25th June, 1975 stating 
that the purchase order had not been receiv- 
ed and on receipt the petitioner would send 
their order of acknowledgement subject to the 
usual terms and conditions. This letter how- 
ever, is disputed by the respondent. On 12th 
July, 1975 the petitioner acknowledged the 
receipt of the purchase order, This is mate- 
rial and the said letter reads as follows:— 


“This is to acknowledge your order 
No. P/62099082/VPC dated 24-6-75 and 
thank you for the same. We want to draw 
your attention to the following points: 

(1) There is a difference in the Order No. 
as quoted in the Purchase Order (i. e) 
P/62099082/VPC and in the Order No. re- 
ferred in the amendment letter of Ref. No. 
P/62099/VPC/2161 (i. e. P/62099083/VPC). 

(2) The length of the Ingot is not mention- 
ed in the purchase Order. 

(3) The Max. Sulphur and Phosphorus con- 
tent of the steels as required by you is .040. 
But as per IS 1875-1971 the Sulphur and 
Phosphorus content should be .050 Max. 

Please note that we have already discussed 
these points with your Mr. Sur of Calcutta 
Office and we like to request you to kindly 
look into this and make the necessary amend- 
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ment as early as possible'to offer you our best 
service. 

Thanking you once more” ; 
According to the petitioner, on the 21st Juls 
1975 there was certain discussion for further 
amendment of the purchase order and the re= 
pondent issued on the 19th/24th July, 1975 
formal further amendment to the purchas3 
order. The petitioner states that the peti 
tioner had issued on the 14th July an acknow- 
ledgement of the purchase order which com 
tained an arbitration clause which is different. 
The said arbitration clause is to the following 
effect :— ; 


“If any dispute or disputes arise betwee2 
the seller and the buyer concerning ths 
order it should be referred to Arbitration i2 
Calcutta under the reference of Tribunal Æ 
Arbitration of Indian Chamber of Commerce 
in Calcutta and any award or awards mada 
shall be final and binding on both parties.” 
The case of the petitioner is that this cond 
tion was contained in the formal acknow- 
ledgement of the purchase order and it was 
sent to the respondent. 


2. Disputes and differences have aryise2 
between the parties. The respondent has 
claimed that the respondent was entitled t 
return of Rs. 1,56,000/- from the petitioner 
on the ground that the Excise Duty had been 
reduced from Rs. 200/- to Rs, 50/- ance, 
therefore, the benefit of the reduction should 
accrue to the respondent and on that ‘account 
the respondent was claiming Rs. 1,22,250/- 
because of reduction of Excise Duty from 
Rs. 200/- per metric ton to Rs. 50/- per 
metrio ton. The respondent was further 
claiming that on account of Sales Tax a sum 
of Rs. 88665.84 had been charged from the 
respondent which was the liability, unde: 
the terms and conditions of the contract be- 
tween the parties, of the petitioner. As thera 
have been disputes on these points, a cheque 
for Rs. 1,56,000/- wes given by the petitiones 
in favour of the respondent and it was agreed 
that the said cheque would be kept in abey- 
ance for about 5 months and in the mean- 
time these disputes would be settled or ad- 
justed. As these disputes have not been set 
tled within the time mentioned above, the 
respondent referred the disputes to the arbi- 
‘tration according to their term of arbitration 

- and appointed one Shri S. L. Ganguli as the 
arbitrator. The first question, therefore, is 
whether there was an order or letter of ac- 
knowledgment containing the .arbitratior 
clause as contended by the petitioner. 


8. I have noticed before that the peti- 
tioner is contending that there was an accept- 


ance of the order of acknowledgemen- dated 
8th July, 1975. The said order of acknow- 
ledgement is in the brief of documents 
(P. D. 5) appearing at page 41, which is mark- 
ed as Ext. A. The said order of acknowledge- 
ment contains the arbitration clause which 
contemplated arbitration according to the 
rules of the Tribunal of Arbitration of the 
Indian Chamber of Commerce in Calcutta. 
The main factual dispute in this application, 
is whether such an order of acknowledge- 
ment was made by the petitioner or was 
communicated to the  respondert. This 
point was set down to be tied on 
evidence and the parties have tendered 
both documentary and oral evidence 2n this 
point. On behalf of the petitioner two per- 
sons have given evidence, namely, ome Shri 
G. Sridharan who stated that he was the Exe- 
cutive Director of the petitioner company. 
He tried to prove that the document im ques- 
tion was sent by the petitioner. He further 
stated that the petitioner company was not 
aware of the terms and conditions mention- 
ed in the general conditions of cont-act as 
contended by the respondent. In answer to 
Q. 15 in examination-in-chief he stated that 
the document of 8th July, 1975 was the 
order of acknowledgement sent by them to 
the respondent and the original was sent 
under certificate of posting. (See in this 
connection his answer to Qq. 15 to 29. Qq. 
55 to 108 and Qq. 187 to 140). The certi- 
ficate of posting, which is included in =xt. B, 
has not been satisfactorily proved to estab- 
lish that the certificate of posting was in res- 
pect of the alleged order of acknowledge- 
ment. Indeed learned Counsel for th> peti- 
tioner at the time of argument did noz place 
any reliance on this Ext. B which indicated 
that there was a certificate of posting on 12th 
July, 1975 in respect of the alleged order of 
acknowledgement. On this point Skri Sri 
dharan’s testimony is contradicted Sy the 
testimony of Vidyaprakash Chadha end he 
on the other hand, has stated in his evidence 
(see Qq. 8 to 17) that no order of acknow- 
ledgement was received as such but tke con- 
tract was concluded by the supply order 
dated 24th June, 1975. In answer to Q. 18 
Shri Chadda has stated that the general con- 
ditions of contract were in the knowledge of 
the petitioner. According. to him the offer 
was based on the discussion that the respon- 
dent had with two of the officers of the peti- 
tioner where Shri Chadda says, he was pre- 
sent. One of the representatives wes Sri 
Sridharan and he had seen the term: and 
conditions and then only he agreed, eccord- 
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ing to Shri Chadda, to submit the offer in 
their office. There was no cross-examination 
on this point nor was any suggestion made 
that Shri Sridharan was not present at the 
time when the conditons were shown. Fur- 
ther, in view of the answers given by Shri 
Sridharan in respect of the letter dated 19th 
July, 1975 in answers to Qq. 63 to 75 and 
Qq. 86 to 89 and Qq. 96 and 97 it is not 
possible to accept the version of the peti- 
tioner that the order of acknowledgement 
was sent containing the terms of the arbitra 
tion. Quite apart from this, if the contract 
was concluded by the purchase order dated 
24th June, 1975, ther there was no occasion 
to send an order of ‘acknowledgement .con- 
taining terms different from those contained 
in the purchase order. There is no evidence 
apart from that that these alleged different 
terms were agreed to by the respondent or 
even were brought to the notice of the res- 
pondent. The alleged terms of the order of 
acknowledgement in this background of the 
transaction between the parties seem to be 
contrary to the probability of the situation. 
For these reasons and in the background of 
the fact that there is no positive evidence to 
establish that the order of acknowledgement 
was sent to the respondent or the respondent 
had received the same or that the alleged 
terms contained in the said order of acknow- 
-ledgement were brought to the notice of the 
respondent, I am unzble to accept the posi- 
tion that the terms of the bargain between 
the parties were such which contained the 
arbitration clause as contended by the peti- 
tioner, The fact thet counsel for the peti- 
tioney could not press for the acceptance of 
the evidence of the certificate of posting cor- 
roborates this position. Counsel for the peti- 
tioner, however, urged that the non-produc- 
tion of the register containing the receipt af 
the letters by the respondent should 
lead to an adverse presumption against 
the respondent and it should be held that the 
respondent had not produced the same be- 
cause the same would not have corroborated 
the version of the respondent of non-receipt 
of the order of acknowledgment. The re 
gister at the highest would have given nega- 
tive piece of evidence. There was no evi 
dence as such that the said register had in- 
cluded such an entry of other receipts. In my 
opinion, this factor by itself in the background 
of the other factors which I have mentioned 
before, would not be of much relevance, 
Then reliance was pleced on the fact that cer- 
tain bills had been paid without raising any 
objection and the bills had referred to the 
acceptance of.the order of acknowledgement 


ALR 


by a particular number. This also in my 
opinion, in view of the evidence of Jagdish 
Prasad Sharma, who has explained how bills 
were passed in tke office of the respondent, 
cannot be of much significance. In the afore- 
said view of the matter I am, therefore, unable 
to accept the submissions made on behalf of 
the petitioner that the arbitration clause was 
the ‘one as contended by the petitioner. I 
hold therefore, that the arbitration clause was 
to the following effect :— 


“In the event of any question, dispute or 
difference arising under these conditions .-or 
any special conditions of contract or in con- 
nection with this contract (except as to 
matters the decision of which is specially pro- 
vided for by these or the special conditions) 
the same shall be referred to the sole arbitra- 
tor of a person appointed to the arbitrator, 
(sic) by the Managing Director of the Cor 
poration. It will be no objection if the arbi- 
trator is an “Employee of the Corporation 
that he had to deal with matters to which 
the contract relates or that in the course of 
his duties as a corporation employee, he has 
expressed views on all or any of the matters 
in dispute or difference. The award of the 
arbitrator shall be final and binding on the 
parties to the contract.” ; 


4, It was, then, contended on behalf of 
the petitioner that the authority of the arbitra- 
tor should be revoked. It was urged that the ' 
points involved in the present disputes are 
whether the respondent was entitled toa re- 
bate of Excise Duty on account of reduction of 
Excise Duty from Rs. 200/- per metric ton to 
Rs. 50/- per metric ton and secondly whether 
the petitioner was liable to charge from the 
respondent the Sales Tax that were payable 
in respect of the same. Counsel for the peti- 
tioner urged that the right of the parties in 
respect of the reduction of Excise Duty would 
be governed by proper interpretation of Sec- 
tion 64-A of the Sale of Goods Act, 1980 
which reads as follows:— 


“64-A. (1) Unless a different intention ap- 
pears from the terms of the contract, in the 
event of any tax of the nature described in 
sub-section (2) being imposed, increased, de- 
creased or remitted in respect of any goods 
after making of any contract for the sale or 
purchase of such goods without. stipulations 
to the payment of tax where tax was not 
chargeable at the time of the making of the 
contract or for the sale or purchase of such 
goods tax-paid where tax was chargeable at 
that time,— 

(a) if such imposition or increase so takes 
effect that the tax or increased tax, as the 
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case may be, or any part of such tax is paid 
or is payable, the seller may add so much to 
the contract price as will be equivalent to the 
amount paid or payable'in respect of such tax 
or increase of tax, and he shall be. entitled. ta 
be paid and to sue for and recover such ad- 
dition; and 

(b) if such decrease or remission so takes 
effect that the decreased tax only, or no tax, 
as the case may be, is paid or is payable, the 
buyer may deduct so much from the contract 
price as will be: equivalent to the decrease’ cf 
tax or remitted tax, and he shall not be liable 
to pay, or-be sued for,.or in respect of, such 
deduction, ` 

(2) The provisions of EPN (1) apply to 
the following namely : 

(a) any duty of customs or excise on goods, 


(b) any tax on the sale or purchase of 
goods.” 


It was, further, submitted that the 
rights of the parties in respect of the 
sales tax was also dependent upon 
the construction of the - contract and in 
that view of the matter it was urged 
that such questions of law would be better 
decided. in a Court of law and: should nct 
be left for the decision by the private arbitra- 
tor, as.in this case. On behalf of the res- 
pondent it was: submitted that the arbitratcr 
chosen by the respondent was á law grs- 
duate. He was a Chartered Secretary and 
he was the Secretary of the respondent com- 
pany. Learned counsel drew my attention te 
the observations in the.case of Bonnin v. 
Neame (1910) 1 Ch 782 at p. 789 of report 
where learned Judge observed in connection 
with an application for stay of the suit that 
the principal points in dispute in that case 
appeared to be matters of law arising on the 
construction of partnership articles and this 
factor was considered to be an additional 
reason why discretion should be used against 


granting stay of tle suit because of the arbi-’ 


tration clause. Reliance was placed on cer- 
tain observations of mine in the case of 
Cekop v. Asian Refractories Limited, (196% 
73 Cal WN 192 where I had observed, rely- 
ing on the aforesaid -observations in the case 
of Bonnin v. Neame (supra) that if matters or 
construction of clauses of certain contract were 
involved that was a factor which should be 
taken into consideration in exercising discre- 


tion .of the Court against grant of stay of’ 


the suit in an application under S. 34 of the 


- Arbitration Act, 1940. In the case of Unior 


of India v. Hind:G and E Co., AIR 1972 
Cal 215 at p.'219 the Division Bench of this 
Court had also occasion: to consider the ques- 
tion and it held that where complex ques- 
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tions of law arose it ‘was a proper exerzise of 
discretion of court. to refuse to ‘grant stay of 
the suit in-an application under S. 34 of the 
the Arbitration Act, 1940. It was, then, sub- 
mitted that having regard to the facts and 
circumstances of the case and the nature of 
the disputes that have arisen, the authority 


_ of the arbitrator should be revoked because 


it would not be just in the: facts and ‘circum- 
stances of this case to. go .to arbitration. Re- 
liance was placed on certain observations of 
the Supreme Court in the case of U, P.-Co- 
operative’ Federation v. Sunder Brothers, 
Delhi, AIR 1967 SC 249. It has-to be borne 
in mind that the procedure of revocation of 
the authority of an arbitrator is normally con- 
sidered to be so awkward in form, so injuri- 
ous if regarded as one to be generally adopt- 
ed, and introduces so great a change into a 
highly useful and important branch of the 
law, that there is the strongest possible ob- 
jection to it in any case which does not im- 
peratively call for it. (See in this connection 
the observations in the case of James v. 
James (1889) 22 QBD 669 at p. 674 as quot- 
ed in Russell on Arbitration, 18th Edition. 
page 126). The principle seems to be that 
there can be a contract’ to submit both ques- 
tions of law as well as questions of fact, In- 
deed in most of the contracts for arbiration| 
some questions of law are embedded. If, how- 
ever, the questions of law are of such com- 
plex nature that an adjudication by a private 
forum, where there is justified apprehension| 
that the adjudication involves decision on such 
complex questions of law would not lead to 
proper justice between the parties, the Courts 
lean to exercise the discretion in favour of 
the revocation of the authority of the arbitra- 
tor and in such cases the question whether 
the arbitrator is legally literate or not is not 
a relevant factor, But simply because certain 
questions of law have arisen, that by itself, 
in my opinion. is not sufficient ground to: re- 
voke the authority of the arbitrator- as such. 
Now, in this case, as I have mentioned be- 
fore, two main disputes have arisen. One was 
about the liability for payment of sales tax 
and the other about the rights of the parties 
to share in the reduction of the excise duty. 
Now, so far as the rights ‘of the parzies in 
respect of the sales tax is concerned, the 
principles of law are well settled. The seller 
is liable to pay the sales tax subject to the 
contract between the parties. The intention 


of the parties, in the circumstances of each 
particular case will be found out fram the 
contract between the parties, In this case, in. 
my opinion; this question of finding cut the 
intention of the parties, so far as the payment 
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of sales tax is concerned, in the light of the 
written contract between the parties, does not 
involve such a complex question of construc- 
tion as to compel the Court to revoke the 
authority of the chosen arbitrator. In my 
opinion, the interpretation of Section 64-A of 
the Sale of Goods Act, 1980 in the back- 
ground of the terms of the contract between 
the parties also does not raise such a com- 
plexity as to come to the conclusion that the 
authority of the chosen arbitrator, who is 
competent, in the background of the facts 
and circumstances of the case, to decide both 
as to the Jaw and facts, should be revoked. 
Apart from the fact that the chosen arbitra- 
tor is one of the employees of the respondent, 
a fact which was known to the petitioner 
at the time of the contract between the par- 
ties, in my opinion, there is nothing which can 
be said to be a significant factor in consider- 
ing the question of revocation of the autho- 
rity of the arbitrator. But that by itself is 
not decisive of the question. Therefore, the 
circumstances in which the legitimate appre- 
hensions may arise, as indicated in the last 
mentioned decision of the Supreme Court, in 
my opinion, are not present in this case. Tf 
that is the position, then there is no ground 
for revoking the authority of the arbitrator. 


5. In that view of the matter, this appli- 
cation fails and is, accordingly, dismissed. 
Costs of this application will be cost in the 
arbitration. 


6. There will, however, be a stay of the 
operation of this order for a fortnight as 
asked for. 

Application dismissed. 
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Contract Act (9 of 1872), Section 124 — 
Contract of indemnity — Performance guar- 
antee by bank — Liability of bank to pay 
on demand, when arises. 


In the absence of special equities arising 
from a particular situation which might en- 
title the party on whose behalf guarantee is 
given to an injunction restraining the bank 
in performance of bank guarantee and in the 
absence of any clear fraud, the Bank must 
pay to the party in whose favour guarantee is 
given on demand, if so stipulated, and whe- 
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ther the terms are such have to be found out 
from the performance guarantee as such. (Case 
law discussed), (Para 10) 

Where though the guarantee was given for 
the performance by the party on whose be- 
half guarantee was given, in an orderly 
manner its contractual obligation, the obliga- 
tion was undertaken by the bank to repay 
the amount on “first demand” and ‘without 
contestation, demur or protest and without 
reference to such party and without question- 
ing the legal relationship subsisting between 
the party in whose favour guarantee was given 
and the party on whose behalf guarantee was 
given”, and the guarantee also stipulated 
that the bank should forthwith pay the 
amount due ‘notwithstanding any dispute be- 
tween the parties aforesaid’, it must be 
deemed that the moment a demand was made 
without protest and contestation, the bank had 
obliged itself to pay irrespective of any dis- 
pute as to whether there had been perform- 
ance in an orderly manner of the contractual 
obligation by the party. Consequently, in 
such a case, the party on whose behalf guar- 
antee was given was not entitled to an in- 
junction restraining the bank in performance 
of its guarantee. (Para 11) 


Anno: AIR Manual (8rd Edn.), Contract 
Act, S. 124, N. 4 
Cases Referred : Chronological Paras 
(1977) 8 WLR 752, R. D. Harbottle (Mercan- 
tile) Ltd. v. National Westminster Bank 
Ltd. 8 
(1977) 3 WLR 764, Edward Owen Enginee- 
ing Ltd. v. Barclays Bank International 
Ltd. 
AIR 1975 Cal 145 
AIR 1970 SC 891 
(1970) 74 Cal WN 991 
AIR 1942 Bom 302 
AIR 1933 Cal 641 
AIR 1929 Cal 208 
© §, S. Roy with Dipankar Gupta, tor Peti- 
General of 


ANANO 


India, for Respondents. 


ORDER:— This is an application in Suit 
No. 562 of 1972 whereby the petitioner, Tex- 
tile Machinery Corporation Ltd. hereinafter 
referred to as Texmaco Ltd. asked for 
an injunction against the State Bank 
of India, State Trading, Corporation of 
India and the Projects and Equipment 
Corporation of India Ltd. restraining 
the State Bank of India from releas- 
ing or making any payments to the State 
Trading Corporation of India and the Projects 
and Equipment Corporation of India Ltd. 
under or in respect of the performance 
Guarantee issued by the State Bank of India. 
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2. In order to appreciate the contenticns, 
it may be necessary briefly to refer to certain 
facts, It appears that on 23rd Oct. 1970, thare 
was an agreement between the Community of 
the Yugoslav Railways and the State Trading 
Corporation of India Ltd. briefly referred to 
hereinafter as S. T. C. for manufacture in 
India and supply in Yugoslavia for diffe-ent 
railways, known as ZTPs 1800 Gas type end 
2300 EAS type wagons. Art, 10 of the said 
agreement provided that the technical. guaran- 
tee was regulated by the provisions staced 
in Annexure VI. Annexure VI to the agree- 
ment provided that S. T. C. should give Jie 
guarantee for the high quality of the deliver- 
ed wagons for a period of one year after the 
acceptance of the wagons in Yugoslavia. 
RUDNAP, a Yugoslav firm was the agent of 
the Community and also a confirming party 
to the agreement, On 4th June, 1971 back 
to back contract between S. T. C. and the 
plaintiff for manufacture and supply of +34 
Gas wagons, 425 EAS wagons on the same 
terms and conditions of the export contract 
dated 28rd Oct. 1370 was entered into. The 
terms and conditions of the export contract 
including the terms as to the period of gua- 
rantee of one year were incorporated in the 
back to back contract. In the said contract, 
inter alia, it was stipulated as follows: 


“TEXMACO hereby indemnify and skall 
keep the S. T. C. indemnified against all ac- 
tions, claims, proceedings, demand, damages, 
losses, costs and expenses in respect of or in 
connection with or in relation to or arising 
out of any matter under this contract and/or 
Export Contract relating to the WAGONS due 
to Texmaco’s failure to perform any of its 
obligations under the contract.” 


Thereafter, on or about 18th Sept.. 1971 thare 
was an agreement between S. T. C. and zhe 
Braithwaite and Co. whereby Braithweite 
agreed to manufacture and supply 425 EAS 
wagons. In Dec. 1972 the’ wagons to be 
supplied to ZTP could only be shipped in 
knocked down condition and contained vari- 
ous parts not available in India. An-assemaly 
contract was entered into between Indian 
manufacturers including the plaintif znd 
RUDNAP whereby RUDNAP were requi-ed 
to assemble the components of the wagens 
and to fit into the same the other impor-ed 
parts. RUDNAP gave necessary undertakings 
and guarantees to the Indian manufacturers 
for due performance of its obligations. Dn 
20th Jan. 1978 a tripartite agreement 3e- 
tween S. T. C. the plaintiff and Braithwzite 


and Co. Ltd., for reallocation between -he . 


plaintiff and the Braithwaite for the manuBc- 
ture and delivery of the Railway wagons was 


Texmaco Ltd, v. State Bank of India (S. Mukharji J.) 


[Prs. 2-4] Cal. 45 


made. Then, pursuant to the back to back 
contract, the State Bank of India, or or about 
26th Feb. 1978 at the instance of -he plain- 
tiff gave a Bank guarantee in favour of S.T.C. 
for a sum‘of Rs. 49,50,570/- beng 5 per 
cent of the price of the wagons for due per- 
formance by the plaintif inan orderly 
manner their contractual obligations under 
the back to back contract. It is now relevant 
to refer to the said document. The said 
guarantee after reciting the previous contract. 
mentioned hereinbefore, recited that there 
was a back to back contract signed by the 
S. T. C.:and Texmaco on 4th June, 1971 and 
a tripartite agreement had been entsred into 
between the Textile Machinery Ccrporation 
Ltd., Braithwaite and Co, Ltd. and the State 
Trading Corporation of India Ltd. on the 
20th Jan. 1978 and the Texmaco hed agreed 
to manufacture and sell as follows: 


“AND WHEREAS by a Back to Back Con- 
tract signed by STC and TEXMACO on 4th 
June, 1971 and a tripartite agreement into 
between Textile Machinery Corporation Ltd. 
Braithwaite and Co. (India) Ltd. end State 
Trading Corporation of India Ltd on the 
20th Jan. 1978 (hereinafter referred to as 
Back to Back Contract) TEXMACO have 
agreed to— 

(a) manufacture and supply 867 GAS 
wagons (hereinafter referred to as wagons) at 
the total price of Rs. 9,90,11,400/- (Rupees 
Nine crores ninety lacs eleven thousand and 
four hundred only) (hereinafter referzed to as 
the price) and 

(b) perform and observe all the o>ligations 
covenants and agreements required t> be per- 
formed and observed on the part of STC 
under the Export Contract insofar as these 
related to the Wagons,” 


8. Thereafter, after reciting the Back to 
Back Contract, TEXMACO had tc provide 
STC with a performance Bank Guarantee for 
five per cent of the price guaranteeing order- 
ly performance of TEXMACO’S contractual 
obligations. 

4. Thereafter at the request of TEXMACO 
the Bank had agreed to give a guarentee and 
STC had agreed to accept the same, The 
guarantee was in the following terms: 

‘Now This Guarantee Witnesseth That: 

l. In consideration of the aforesaid pre- 
mises and at the. request of Texmaco we, the 
Bank, hereby irrevocably and unconditionally 
guarantee that Texmaco shall perform, in an 
orderly manner, their contractual obligations 
under the Back to Back Contract and in 
the event of Texmaco’s failure to do so, the 
Bank shall pay to STC on its first demand, 
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any amount up to Rs. 49,50,570/- (Rupees 
zorty nine lacs fifty thousand and five hund- 
zed seventy only) being 5% of the price, with- 
jut-any contestation, demur or protest and/ 
or without any reference to Texmaco and/or 
without questioning the legal relationship -sub- 
sisting between STC and Texmaco. 


2. Our. obligations under this guarantee 
shall be reduced, automatically in proportion 
to the value of the wagons for which the 
guarantee period has expired from time to 
time in terms of the Ba2k-to-Back contract. 


8. The DECISION of the STC as to the 
liability of the Bank under the guarantee and 
the amounts payable thereunder 
final and binding on the Bank. The Bank 
shall pay forthwith the emount demanded by 
STC notwithstanding any dispute between 
STC and TEXMACO. 


5. NOTWITHSANDING anything stated 
above our liability under the guarantee is 
restricted to- Rs. 49,50,570/- (Rupees tor- 
tynine lacs fifty thousand five hundred and 


seventy only). Our guarantee shall remain in. 


force until the 8lst Dec. 1975. Unless a suit 


or an action to enforce a claim under the . 


Guarantee is filed against us before that 
date. all your rights under the guarantee shall 
be forfeited and we shall be released and dis- 
charged from all liability thereunder, provid- 
ed always that if at the expiry of this gua- 
rantee period any wagons remain undelivered 
or the contractual guarantee period in respect 
of wagons has not expired, the Bank shall 
forthwith on demand pay to S. T. C. a-sum 
equal to 5 per cent of the price in respect 
of such wagons proviced further that the 
Statement of S. T. C.. with regard to such 
wagons shall be final and conclusive in this 
connection.” 


dt appears that on 26th Feb. 1978 in consi- 
deration of the guarantee given .by State 
Bank of India to S. T,.C. the plaintiff gave a 
counter guarantee to State Bank of India. In 
view of the said agreement dated 28th 
Det. 1970, on or about 24th Aug. 1973 the 
back to back contract dated 4th June, 1971 
was modified and.the plaintiff was required 
hen to manufacture and supply 433 G. A. S. 
wagons in addition to 484 G. A. S. wagons 
agreed to be manufactured originally and the 
plaintiff was discharged from its obligation 
20 manufacture ‘the 425 EAS wagons. On 
16th January, 1975 the export contract dated 
28rd Oct. 1970 was modified by reducing the 
total number of EAS type wagons to be sup- 
plied by STC to ZTPS to 850 and GAS type 
zo 450. The export contract stood modified 
3y necessary addendum. On the 27th June, 
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1975 the Bank guarantee given by the State 
Bank of India was reduced to Rs. 21,51,875/-. 
In view of the reduction of the number of 
wagons to be manufactured by the. plaintiff 
to 275, the period of validity was extended 
til 8th May, 1977. Other conditions of the 
Bank: guarantee remained the same, 


5. On the 25th Nov. 1975 the State Bank 
of India gave a Bank guarantee to the con- 
cerned ZTPs guaranteeing the due perfor- 
mance of the obligations -under the export 
contract of STC, On the 10th May, 1976 
consequent upon the modification of the 
export contract, the Back to Back contract 
of the plaintiff was further modified by an 
addendum by which the plaintiff was then 
required to manufacture and supply 275 GAS 
wagons instead of 867. On the 23rd Nov. 
1976, by further endorsement, the period. 
of validity of the Bank guarantee was ex- 
tended up to 8th February. 1978. On the 11th 
March 1977, the State Bank of India wrote to 
the defendant No. 8, the Project and Equip- 
ment Corporation of India Ltd. informing 
that the bank had received a cable from the 
foreign bankers of the ZTP claiming full pay- 
ment of the Bank guarantee on thẹ allegation 
that STC had failed to perform in orderly 
manner their obligations under the relevant 
contract. On the 8rd June, 1977, the vali- 
dity of the performance guarantee of one 
year from the date of acceptance of the 
wagons for 280 wagons had expired; On .the 
15th June, 1977, two telex were issued on be- 
half of STC to the State Bank of India and 
RUDNAP reiterating that an invocation of 
performance guarantee by the ZTPs was im- 
proper and that there was no failure on the 
part of STC to perform the obligations and 
that in any event the guarantee automatically 
stood reduced in proportion to the value of 
the wagons for which the guarantee period 
had expired. Thereupon, on the same day, that 
is, on the 15th June, 1977 the STC wrote to 
the State Bank of India invoking the guaran- 
tee after setting out the performance guaran- 
tee as mentioned hereinbefore, The STC wrote 
to the State Bank of India as follows: . 


“The Community of Yogoslav ’ Railways/, 
ZTPs have invoked the STC’s Performance 
guarantes for Rs. 91,95,000.00 furnished in 
their favour by the State Bank of India, New 
Delhi at the request of STC by virtue of 
Cl. 55 of the Contract dated 28rd Oct. 1970 
between STC and the Community of Yugos- 
lav Railways for the supply of 3600 Railway 
wagons (hereinafter called “the Export Con- 
tract”) amended by Addendum dated 16th 
Jan. 1975 to the Export Contract alleging 
failure on the part of STC to perform in an 
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orderly manner its obligations under he 
Export Contract, STC is contesting the Bene- 
ficiaries claim for payment under STC’s sid 
Performance Guarantees. Notwithstanding. the 
foregoing STC.maintains that TEXMACO hil- 
ed to perform in an orderly manner its b- 
ligations under the aforesaid Back .to Back 
contract. In view of the-foregoing STC hereby 
calls upon you to make full payment to it of 
the whole of the guaranteed, amount of 
Rs. 21,51,875/- (Rupees Twenty one lacs 
fifty one thousand eight hundred and seveaty 
five only) under your aforesaid performance 
guarantee.” | i 


They have further added the following: 

“as already intimated and stated in our 
above communication to the State Bank of 
India, Calcutta Main Branch, 1-Strand Road, 
Calcutta, this is once again to place on re- 
cord that as agreed to by and between rou 
and us STC is contesting the claim of <he 
Community’ of Yogoslav Railway/ZTPs for 
payment to them of the amount guaranteed 
under our aforesaid Performance Guaranzee 
for Rs. 91,95,000.00 furnished to the Cm- 
munity of Yogoslav Railways/ZTPs by vir-ue 
of the Export ‘Contract. But, in the event of 
the claims of the Community of Yogos'av 
Railways/Rudnap being upheld or our afcre- 
said performance guarantee in favour of -he 
Community of Yogoslav Railways/ZTPs 36- 
ing enforced we would enforce payment urder 
your aforesaid performance Guarantee.” 


6. Thereafter, between 2nd July, 1£77 
and 22nd July, 1977 there were exchanges of 
correspondence between STC and the Staite 
. Bank of India. Again, on the 80th Aug. 1977, 
STC invoked the Bank guarantee and asked 
for full payment. Thereafter the suit was fied 
and interim injunction was obtained in this 
suit. : f 

7. The question, is, whether the plaintiff 
petitioner is entitled to the injunction, as ak- 
ed for restraining the State Bank of India 
from making any payment pursuant to he 
performance guarantee. Reliance in this con- 
nection was placed heavily on 2e 
half of the petitioner on the obsezva- 
tions of the Division Bench of this Court in 
the case of State Bank of India v, Economic 
Trading Corporation, - AIR 1975 Cal 145. It 


appears that in‘ the case of Tarapore & Co. . 


Madras v, V. O. Tractors AIR 1970 SC 831, 
the Supreme Court had to deal with the aa- 
ture of letter of credit. Thereafter, the pasi- 
tion was reviewed by a Division Bench of 
this Court in the case of the Minerals «nd 
Metals Trading Corporation of India v. Surya- 
ballav Seth (1970) 74 Cal WN 991. The dis- 
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tinction between irrevocable letter of credit 
and bank guarantee was examined by the 
said Division Bench judgment as well as by 
the Division Bench judgment.of this Court 
in the case of State Bank of India v. Econo- 
mic Trading Corporation. Both these cases, 
drew the distinction between the irrevocable 
letter of credit and the bank guarantee, But 
both these cases reiterated, the paymant under - 
a bank guarantee like payment under letter 
of credit become due only on compliance 
with the terms on which the bank was to pay 
under the ` respective documents, In 
the case of the Minerals & Metals Trading 
Corporation v. Suryaballav Seth, (1970) . 74 
Cal WN 991::the. Division. Bench had to deal 
with the two Bank guarantees; in respect of 
one there was no stipulation that the dispute 
between the parties would be no ground for 
withholding the payment by the Bank but in 
respect of the second’ guarantee there was 
that express stipulation. The Division Bench 
in the aforesaid decision, at pp. 997 <o 998 of 
the report noted the said distinction and ob- 
served that the absence in the first guarantee 
of a term similar to the term in the second 
guarantee, namely the right of the appellant 
to recover the moneys payable wnder the 
guarantee would not be. affected by such dis- 
pute or any proceedings, and in the end, the 
Division Bench, therefore, on the . construc- 
tion of the said two Bank guarantees upheld 
the’ order of the learned. trial Judge, who had 
granted the injunction only in respect of that 
Bank guarantee which did not contain the 
term that irrespective of the dispute between 
the parties, the bank would be obliged to pay 
but so far as the trial Judge had granted the 
injunction in respect of other matter which 
contained this. clause, referred to herein- 
before, the injunction was vacated. In the case 
of State Baak of India v. Economic Trading 
Corporation Ltd. (supra) the facts ware signi- 
ficant. There in a prior suit, prior. order of 
injunction had been obtained by an Indian 
seller against the Egyptian Bank and an 
Egyptian buyer. That order of injunction, 
though obtained ex parte, was not the sub- 
ject matter of consideration before the Divi- 
sion Bench, which had an occasion to consi- 
der this question. Thereupon, the plaintiff 
had applied for adding the State Bank of 
India as a party and issuing an injunction 
against the State Bank of India from making 
payment to the Bank.of Alexandria at Egypt. 


The learned trial Judge had refused to. add 
the State Bank as a party but had directed 
the State Bank of India to deposit the money 
in Court. The propriety of that order was 
under ‘challenge before the Division Bench, 
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which had to deal with the matter in the de- 
cision reported. The Court upheld the order 
of injunction against the State Bank of India 
not because the party at whose instance the 
Bank gave the guarantee had a right to ob- 
tain injunction against the Bank, because the 
dispute between that party and the foreign 
party was pending but because of the pecu- 
- liar facts of that case, that is to say, there 
was a prior pre-existing, order of injunction 
against the foreign buyer and the foreign 
banker which order was not the subject matter 
of dispute before the Appeal Court and which 
order should not have been circumvented by 
allowing the State Bank of India to make 
the payments. It is in this context, the order 
of injunction against the Bank was sustained. 
The position would be abundantly clear, if a 


reference is made to the basis upon which. 


the order was made. There, the Court ob- 
served as follows at pp. 149-150 of the re- 
port in paras. 4 and 5: - 


“4, In the instant case before us, counsel 
for the State Bank of India, placed reliance 
on the use of the expression ‘we indemnify 
you’, in the telegram dated the 29th Aug. 
1967, which is at page 68 of the Paper Book. 
Apart from the aforesaid expression used 
thereunder we are not aware of the terms and 
conditions, if any, under which the indemnity, 
if any, was granted by the State Bank of India 
to the Bank of Alexandria. The scope and ef- 
fect of an indemnity is dealt with under the 
provisions of S. 124 of the Indian Contract 
Act which provides as follows : 


‘A contract by which one party promises 
to save the other from the loss caused to him 
by the conduct of the promisor himself or by 
the conduct of any other person, is called a 
contract of indemnity.’ 


The section in its terms is dependent upon 
the obligation which arises on the loss caused 
to the party to be indemnified. The loss may, 


however, be caused not by actual payment - 


but otherwise and that was recognised by 
several decisions of Calcutta and Bombay. 
Reference in this connection may be made to 
the decisions of this Court in the case of Os- 
man Jamal & Sons Ltd. v. Gopal Purshottam, 
ATR 1929 Cal 208, in the case of Chand Bibi 
v. Santoshkumar Pal, AIR 1988 Cal 641 and 
in the case of Gajanan Moreshwar v. More- 
shwar Madan, AIR 1942 Bom 302. But in all 
these cases the cases were decided upon the 
terms and conditions of the indemnity. In the 
instant case, as mentioned hereinbefore, we 
are not aware of the terms and conditions of 
the indemnity. In this case, therefore, the in- 
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demnity, must be for the loss to be caused 
by the conduct of the other party. In this 


case, the facts have, again to be viewed in 
the light that there is alveady an injunction 
against the Bank of Alexandria as well as 
against the foreign buyer restraining them 
from receiving any money. That injunction 
was issued by this Court. The order of in- 
junction has not been varied, or vacated. 
Therefore, lawfully so long as order of this 
Court stands restraining the Bank of Alexand- 
ria from making any payment or the foreign 
buyer from receiving any payment, any pay- 
ment to be made or attempted to be made 
would be in violation of the order of A. N. 
Sen, J, dated the 28th November 1967 as 
mentioned hereinbefore and that order is 
binding on the Bank of Alexandria until it is 
set aside or lawfully declared not binding. It 
would, therefore, be not correct to say that 
so long as that order stands, the Bank of 
Alexandria would be under an obligation to 
pay without contestation the amount agreed 
to be paid under a letter of credit to the 
foreign buyer. The unilateral assertion of the 
Bank of Alexandria that’ under the Egyptian 
Law they were under an obligation to pay 
without contestation would not be decisive of 
the matter. In a case of this nature the ques- 
tion always arises as to what is the proper 
law of the contract and the unilateral asser- 
tion of the party that under the Egyptian law 
they were under an obligation to pay where 
there is already a lawful injunction granted 
by this Court cannot in our opinion be con- 
clusive of the matter. It would not be right 
to say that any order made in aid and/or in 
furtherance of that order would be illegal. An 
order to prevent circumvention of that order ' 
by indirect method would not be illegal. 
Counsel for the appellant stressed a great 
deal on international credit and reputation. 
International credit, however, cannot and 
should not be sought by such dubious pro- 
cess of permitting circumvention of the law- 
ful order passed by this Court, In the afore- 
said view of the matter in the facts and cir- 
cumstances of the case, we are, therefore, of 
the opinion that the same kind of order res- 
training the State Bank of India from making 
any payment to the Bank of Alexandria so 
that the order made by A. N. Sen, J. on the 
28th Nov. 1967 may not be defeated, would 
not be improper, invalid or illegal, but would 
be on the contrary quite justified.” 


& The position has been recently examin- 
ed in England by Mr. Justice Kerr in the case 
of R, D. Harbottle (Mercantile) Ltd. v. Na- 
tional Westminster Bank Ltd. 1977 (8) WLR 


a 
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752. At page 761 the learned Judge observec 
as follows : 


“It is only in exceptional cases that the 
courts will interfere with the machinery of ir- 
revocable obligations assumed by banks. Ther 
are the life-blood of international commerce. 
Such obligations are regarded as collateral te 
the underlying rights and obligations be- 
tween the merchants at either end of the 
banking chain. Except possibly in clear cases 
of fraud of which the banks have notice, the 
courts will leave the merchants to settle thei: 
disputes under the contracts by litigation o- 
arbitration. ..... The courts are not concern- 
ed with their difficulties to enforce such 
claims : these are risks which the merchants 
take. In this case the plaintiffs took the risk 
of the unconditional wording of the guaran- 
tees. The machinery and commitments o- 
banks are on a different level. They must be 
allowed to be honoured, free from inter- 
ference by the courts. Otherwise, trust in in- 
ternational commerce could be irreparablr 
damaged.” 


9. The position was again reviewed by the 
Court of Appeal in England in the case o 
Edward Owen Engineering Ltd. v. Barclays 
Bank International Ltd. 1977 (8) WLR 764 
where speaking for the Court, Lord Denning, 
M. R. observed that in respect of a bank 
guarantee which stipulated that payment will 
be made by the Bank down the line and be 
made by them on demand and without proo= 
or conditions, the Master of Rolls observed 
that the performance guarantee was virtually 
a promissory note payable on demand anc 
observed at p. 778 of the report as follows : 


“All this leads to the conclusion that the 
performance guarantee stands on a_ similar 
footing to a letter of credit. A Bank whick 
gives a performance guarantee must honour 
that guarantee according to its terms. It is not 
concerned in the least with the relations be- 
tween the supplier and the customer; nor 
with the question whether the supplier has 
performed his contracted obligation or not; 
nor with the question whether the supplier 
is in default or not. The Bank must pay ac- 
cording to its guarantee, on demand, if sc 
stipulated, without proof or conditions. The 
only exception is when there is a clear fraud 
of which the Bank has notice.” 


10. In my opinion, the position in law is as 
follows, whether the bank is obliged to pay 
and pay on what terms must depend upon 
both in the case of bank guarantee and in the 
case of letter of credit on the terms of the 
document, With respect to the Court of Ap- 
peal, it is not necessary for this Court to go 
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Texmaco. Ltd. v. State Bank of India (S. Mukharji J.) [Prs. 8-12] Cal. 49 


to the extent of saying whether the 
performance guarantee stands on a 


similar footing of a letter of credit but so 


far as the Court of Appeal says the bank 
must pay according to the guarantee on de- 
mand, if so stipulated, without proof or con- 
ditions, I respectfully agree. The Court of 
Appeal has referred to the exception of a 
clear fraud. I venture to suggest there may 
be another exception in- the form of special - 
equities arising from a particular situation . 
which might entitle the party to an injunc- © 

tion restraining the performance of bank 

guarantee. But in the absence of such special 

equities and in the absence of any clear 

fraud, the Bank must pay on demand, if soj’ 
stipulated, and whether the terms are such 

must have to be found out from the perform- 

ance guarantee as such. 


Il. Keeping the aforesaid principles in 
mind I must examine the bank guarantee in 
the instant case. Here though the guarantee 
was given for the performance by Texmaco 
in an orderly manner their contractual ob- 
ligation, the obligation was taken by the bank 
to repay the amount on “first demand” and 
“without contestation, demur or protest and 
without reference to Texmaco 
without questioning the legal relationship 
subsisting between STC and Texmacn.” It 
turther stipulated, as I have mentioned be- 
fore, that the decision of STC as to the liabi- 
lity of the bank under the guarantee and the 
amounts payable thereunder shall be final 
and binding on the bank. It has further sti- 
pulated that the bank should forthwith pay 
the amount due “notwithstanding any dispute 
between STC and Texmaco.” In that context, 
in my opinion, the moment a demand is made 
without protest and contestation, the bank 
has obliged itself to pay irrespective of any 
dispute as to whether there has beer: per- 
formance in an orderly manner of the con- 
tractual obligation by the party. . 


12. Then it was contended that there has 


been no decision of STC as contemplated __ 


under cl, 8 referred to hereinbefore end no 
demand. This position also, in my opinion, 
cannot be sustained because in the letter 
dated 15th June, 1974 it has been stipulated 
that “notwithstanding the foregoing” STC 
maintains “Texmaco failed to perform in an 
orderly manner its obligations under the 
aforesaid contract, In the view of the fore- 
going, STC hereby asks you to make full pay- 
ment”. Whether STC has acted logically or. 
illogically, rationally or irrationally is not the 
question relevant but in this case of course 
there is no evidence that STC has acted il- 
logically or irrationally. Then, counsel for the 
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petitioner submitted that with a foreign buyer 
it was being contended by STC that there has 
been orderly performance. Therefore, it was 
urged that there was inconsistent stand or in 
-other words STC could not be allowed to 
both approbate and reprobate. This position 
also is not relevant. Under the terms of the 
bank guarantee it is upon STC’s decision to 
claim the money notwithstanding any dis- 
pute between STC and Texmaco that the 
bank has obliged itself to discharge that liabi- 
lity. Learned Solicitor General appearing for 
the STC has assured the Court that in case 
ultimately STC succeeds in reducing or in 
wiping out the liability payable to the foreign 
Yugoslay firm in respect of the main 
contract, proportionate reduction and refund 
will be given to the petitioner, In that view 
of the matter, the terms of the guarantee ob- 
lige the bank to pay to the STC on demand 
being made and the existence of the dispute 
as to due performance or orderly performance 
is irrelevant on this aspect of the matter. 
There is no question of any . fraud or any 
equity entitling the plaintiff to an injunction. 
If that is the position then, in my opinion, 
the plaintiff is not entitled to an, injunction 
in this application. 


13. It is stated on behalf of the respon- 
dents that the performance guarantee would 
be enforced only to the proportion that the 
STC has paid to the foreign buyer. 

14. It is contended on behalf of the peti- 
tioners that between 11th March, 1977 and 
15th June, 1977 certain portions of the vali- 
dity of the bank guarantee have expired. But 
it is not necessary for me to go into this as- 
pect of the matter in this application. 


15. On behalf of the respondents it is con- 
tended on the other hand that it is not a cor- 
rect statement and it does not affect the re- 
covery of the sum of Rs. 39 lakhs paid by 
them in respect of which the guarantee has 
been given. In the view I have taken it is not 
necessary for me at this stage to go into this 
aspect of the matter, 


16. In the view I have taken the plaintiff is 
not entitled to an injunction in this applica- 
tion. The application is, therefore, dismissed. 
Interim orders, if any, are vacated. 


17. There will be a stay of operation of 
this order till 26th May, 1978. 


18. Cost of this application will be the costs 
in the cause. 
Application dismissed. 
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M/s, Roy and Co, and another, Appel- 
lants v. Sm. Nani Bala Dey and others, 
Respondents. 

A. F. A. D, No, 249 of 1974, D/- 31-8- 
1978. ; 

{A} Evidence Act (1 of 1872), Sec, 95—~ 
Area and boundary — Conflict between 
— Description of boundary will prevail. 
(T. P, Act (1882), S. 8), (1913) 18 Cal LJ 
541; AIR 1934 Cal 851 and AIR 1948 PC 
207, Rel, on. (490%) 10 Cal LJ 570, Ex- 
plained. (Para 6) 

Anno : AIR Manual (8rd Edn.), Evi. 
Act, S. 95 N. 4, AIR Comm, T, P. Act | 
(áth Edn.), S. 8 N. 20. 


(B) Civil P. C. (5 of 1908), Sec. 75 — 
Commissioner’s report — Rejection of —~ 
Grounds. 

The Commissicner’s report should not 
be rejected except on clearly defined and 
sufficient grounds. The Court should 
not act as an expert and overrule the 
Commissioner’s report whose integrity 
and carefulness are not questioned and 
who did not blindly accept the assertion 
of either party. (Para 7) 

Where the Pleader Commissioner’s 
honesty has not been challenged and it 
is found that he did not blindly adopt 
the assertion of the plaintiff and in 
spite of several chances given to the de- 
fendant to assail the Commissioner’s re- 
port no objection was filed the objection 
against the Commissioner’s Report could 
not be allowed to be raised at appellate 
stage, AIR 1940 PC 3, Rel. on. (Para 7) 

Anno : AIR Comm, C, P. C. (9th Edn.), 
S. 75 N. 3. 

(C) Evidence Act (1 of 1872), S. 32 — 
Entries made im draft Record of Rights 
— Admissible. AIR 1852 Cal 393, Rel. 
on, (Para 8) 


Anno: AIR Manual (3rd Edn.) Evi. 
Act, S. 35 N. 21. 


(D) Evidence Act (1 of 1872), Ss, 101 to 
104 — Title suit — Burden of proof — 
Plaintiff can succeed only on the strength 
of his own case and not on the defen- 
dant’s weakness, AIB 1954 SC 526, Rel. 
on, (Para $) 


Anno : AIR Manual (3rd Edn.), Evi 
Act, Ss, 101 to 104 N. 97. 
Cases Referred: Chronological Paras 
AIR 1977 SC 5 ; 4, 12 
AIR 1973 SC 126% : (1973) 2 SCC 163 4 
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AIR. 1971 SC 1678 : (1969. 3 SCC 1- 
1970 All LJ 1104 £ 
AIR 1971 SC 2018 1c 
AIR 1969 SC 971 4 
ILR (1969) 2 Cal 315 : s 
AIR 1954 SC 526 s 
AIR 1952 Cal 393 S 
AIR 1948 PC 207: 52 Cal WN 719 £ 


AIR 1947 Cal 338: 50 Cal WN 377 18 


AIR 1946 PC 59 : 50 Cal WN 477 : 1946 
All LJ 228 s 

. AIR 1940 PC 3: 44 Cal WN 205: 1948 
All LJ 70 a 


AIR 1934 Cal 851 : 59 Cal LJ 532 fi 
AIR 1928 Cal 880 : 48 Cal LJ 97 1 
_ ATR 1922 PC 241 : (1921) 48 Ind App 48 
& 


(1913) 40 Ind App 223: ILR 41 Cal 492 
PC) ' 


4,6 
(1913) 18 Cal LJ 541 . -6 
(1911) 14 Cal LJ 38 i 


(1908) 10 Cal LJ 570 4,4 
(1888) 16 Ind App 23: ILR 16 Cal 473 
(PC) £ 
Ranjit Kumar Banerjee, Saktinatk 
Mukherjee and Dilip Kr. Dhar, for Ap- 
pellants; Kashi Kanta Moitra and Adya 
Nath Ghosh, for Respondents, 


JUDGMENT :— The plaintiffs have al- 
leged that the land of the Sch. B to ths 
plaint forms part of the land of th? 
Sch, A, On the 8th Dec., 1933, one Mo- 
dal Singh purchased the property of Sck. 
A from one Mohabir Prosad Mistri by a 
registered kobala and thereafter he was 
in peaceful possession of the same, Br 
a registered Sale Deed dated 10-1-1963 
the plaintiff purchased that property 
from Modal Singh, Defendants Nos, & 
to 4 have been carrying on business un- 
der the name and style of Messrs, Ror 
& Co, (Defendant No, 1). In 1958-59 the 
defendants illegally trespassed into the 
small “Tin Chhapra” of Modal Singh 
They possessed that shed as a godown 
for sometime. Thereafter they construct- 
ed a new C.LT, sheet structure. The sui: 
was filed for recovery of khas „possession 
of the disputed land on declaration . ož? 
plaintiffs’ title thereto. 

2. Defendants Nos. 2 and 3 filed a 
‘written statement alleging inter alia thaz 
the suit was not maintainable and the 
plaintiff had no title and possession, The 
propérty did not belong to Modal Singh, 
who never possessed the same. In 1948 
they erected structures on the disputed 
land with verbal permission of the land- 
lord, Subsequently it was renovated 
They are in exclusive possession and 
have acquired indefeasible title thereto. 
The suit is barred by adverse possession. 


’ 
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3. The learned Munsif issued a writ 
for local investigation, The Pleader Com- 
missioner reported in plaintiff's favour. 
The learned Munsif believed the plain- 
tiff’s version and decreed the suit. The 


‘defendants preferred an appeal ard lost 


the same, Hence this appeal. 

4. It has been contended at present 
that the Pleader Commissioner was di- 
rected by the learned Munsif to make 
relayment with reference to the C. S. 
map, but no such relayment was made. 
The Pleader Commissioner made a mis- 
take in stating that. the disputed land 
was included within the two kobalas pro- 
duced by the plaintiff, But he did not 
apply the arza test. The railway line 
has been shown as the western boundary 
But the Pleader Commissioner’s case 
map shows that the railway line is to 
the further west and to the cont.guous 
west of the disputed land there is an 
existence of Hill cart Road, So the wes- 
tern boundary did not tally. The Fleader 
Commissioner’s report is therefore liable 
to be rejected. The suit is for declération 
of title and hence plaintiff can succeed 
only on the strength-of his own case. 
The case of Mahima Chunder v. Mahesh 
Chunder reported in (1888) 16 Ini App 
23 at p. 26 (PC) has been cited ir. this 
connection. The documents of title (Exts, 
1 (a) and 1 (b)) show that the disputed 
property was a part of “Chukani Jote”. 
So, it is a tenure, After the provisions 
of West Bengal Act I of 1954 came into 
force, the rights of the intermediaries 
vested in the State, The plaintiff has not 
proved that his vendor retained tke dis- 
puted land according to the provisions of 
Section 6 of the Act. Hence on that 
ground alone the suit will fail. Since it 
was intermediary interest, the in-erme- 
diary cannot, in the eye of law, retain 
the disputed land since the same was 
not retained by the plaintiff’s vendor by 
filing a proper return. The cases in AIR 
1969 SC 971 at p. 974, (1969) 3 SCZ 1 at 
p. 8: (AIR 1971 SC 1678 at pp. 1634-85); 
(1973) 2 SCC 163 at p. 165: (AIR 1973 
SC 1269 at pp. 1270, 1271) and AIR 1977 
SC 5 at pp. 16 and 17 have been c.ted'to 
show that mere right to possess i not 
sufficient, If the disputed land is ia pos- 
session of a trespasser, the suit by the 
proprietor or tenure-holder for declara- 
tion of title and possession is not main- 
tainable, Here there was a conflict be- 
tween the area and the boundary des- 
cribed in the two documents, Exts 1 (a) 


and 1 (b}, Half cottah of land was sold 


~ in the draft R. S. Khatian Ext, 5. 


`. admissible in evidence, 
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to the plaintiff's vendor and that half 
cottah land was purported to be trans- 


‘ferred to the plaintiff in 1962, vide the 


kobalas, Exts. 1 (a) and 1 (b) respective- 
ly. In the case of Durga Prosad v., Ra- 
jendra Naraian in (1909) 10 Cal Ly 570 
it has been held that in case of conflict 


between the area and boundary, the de-, 


scription of the boundaries will prevail. 
But that decision was reversed by the 
Privy Council in the case reported in 


` : (1913) 40 Ind App 223 (PC). The courts 


below took into consideration the entry 
But 
the khatian prepared during the attesta- 
tion stage of the R. S. operations is not 
It will appear 
from the first document, Ext. 1 (a) that 
the property in question appertains to 
the “Jote Gazal Singh”. The same des- 
cription appears from the Sch, A to the 
plaint, The case of Midnapur Zamindari 
Company v: Naresh Narayan in 48 Ind 
App 49 at p, 54: (AIR 1922 PC 241 at 
p. 242) has been cited to show that, that 
"Jote? is a general term and it is not 
necessarily equivalent to a "raiyati Jote”, 
Since on the plaintiff's own showing it 
is a “raiyati Jote”, the suit is not main- 
tainable, because there is no cogent evi- 
dence that the plaintiffs vendor had re~ 
tained the same. 

5. The learned advocate appearing on 
behalf of the plaintiffs respondents has 
contended that no objection was filed 
against the Pleader Commissioner’s re- 
port, though several chances had been 
given to the defendant-appellant to pre- 
fer objection; Further there is no plead- 
ing that originally the disputed property 
appertained to any Jote or that the plain- 
tiffs vendor did not retain the suit land. 
Hence at this stage of the second ap- 
peal, the appellant is not entitled to ar- 
gue that, since it is an intermediary in- 
terest, it vested in the State. The main 


< defence was of adverse possession, but 


d 


the same was negatived by both the 
courts, Hence the fate of the appeal “is 
concluded by the findings arrived at by 


the first appellate court, 


6. Reference may. be made to the 
cases of Gossain Das in (1913) 18 Cal LJ 
541, 59 Cal LJ 532 at p. 534 : (AIR 1934 
Cal 851 at p.. 852) and 52 Cal WN 719 at 
p. 722: (AIR 1948 PC 207 at p. 209) to 
show that in case of conflict between 
the area and the boundary, the descrip- 
tion of the boundary will prevail. It will 
be pertinent to point out that the Bench 
decision of our Court in (1909) 10 Cal 
LJ 570 was set aside by the Judicial 
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A. I. R. ` 
Committee in the case in (1913) 40 Ind 
App 223 (PC) on a different point and not 
on the question of conflict between the 
area and the boundary. So this branch 
of the appellant's arguments is not ace ` 
cepted, 


7. Then about the report of the Plea= 
der Commissioner, Reference may be 
made to the famous decision of the Judi- 
cial Committee in Chandan Mull’s case 
reported in 44 Cal WN 205 at p, 212; 
(AIR 1940 PC 3, at pp. 5, 6) to show 
that the Commissioner’s report should] - 
not be rejected except on clearly defined] - 
and sufficient grounds. The Court should 
not act as an expert and overrule the 
Commissioner’s report whose integrity 
and carefulness are not questioned and 
who did not blindly accept the assertion 
of either party. Here the Pleader Com-|. 
missioner’s honesty has not been challeng- 
ed. He did not blindly adopt the asser~ 
tion of the plaintiff. As stated before, 
several chances were given to the defen- 
dant-appellants to assail the Commis~ 
sioner’s report, but no objection was fil~ 
ed, Hence at this stage this objection 
against the Commissioner’s report cannot 
be accepted. 

8. Then about the question of admis« 
sibility of the document, Ext, 5 which is 
a draft khatian prepared during the ate 
testation stage of the R. S. operations, 


‘Reference may be made to the decision 


of Mr, Justice Mukherji in AIR 1952 Cal 
393 at p. 394 to show that the entries 
made in the draft record of rights are 
admissible in evidence under Sec. 35 of 
the Indian Evidence Act, because such 
entry was made by a public servant in 
the discharge of the official duty. So this 
objection raised on behalf of the appel- 
lant will also fail. 


9.: Then about the question whether it 
is a tenure and if the plaintiff can suc« 
ceed on the strength of his own case. 
Reference may be made to the decision 
of Sir John Beaumount in 50 Cal WN 477 
at p. 478 : (AIR 1946 PC 59 at pp. 60, 61) 
and of Mr. Justice Jagannath Das in 
ATR 1954 SC ‘526 to show that in a suit 
for title, the plaintiff can succeed only 
on the strength of his own case and not 
on the defendant’s weakness, Let this 
aspect of the case be considered now. 


16. Of course emphasis has been laid 
on behalf of the respondent that the al- 
leged defects in the plaintiffs title were 
not pleaded in the written statement. 
Similar argument was advanced before 
the Judicial Committea in the case im 


zi 
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50 Cal WN 377, vide p. 378: (AIR 1947 
Cal 338 at p. 339) of the report, Their 
Lordships pointed out that though thə 
defendant did not plead the possible de- 
fects in the plaintiff’s title, the same did 
not relieve the plaintiff of the task of 
proving his own title, Here the ques- 
tion is of maintainability of the suit and 
that is a legal plea, The decision of th? 
Supreme Court in AIR 1971 SC 2018 at 
p. 2019 may be referred to show that 
the plea of maintainability is legal on? 
and if the suit on the face of it is noè 
maintainable, the fact that no specifie 
‘plea was taken or no precise issue fram- 
-ed, is of little consequence, Here the 
plea of maintainability of the suit was 
raised and issue framed, The specific 
defence was that the plaintiff had no 
title, 


11. It’ has been very OE O 
pointed out on behalf of the appellart 
that in the Schedule A to the plairt 
there is a.clear averment that this prc- 
perty appertains to “Jote Gazal Singh, 
Pargana Baikunthapur, Mauza at presert 
Siliguri”, Since necessary averment hes 
been made by the plaintiff himself in 
the plaint, the task has been made easie=. 
It has already been stated that the Judi- 
cial Committee has pointed out that the 
Jote is not equivalent to raiyati Jote. 
The cases in (1911) 14 Cal LJ 38 and 48 
Cal LJ 97 : (AIR 1928 Cal 880) will have 
to be looked into, This is a question cf 
law and the same cannot be ‘lightly 
brushed aside by taking a plea that th:3 
was not pleaded in the written state- 
ment, According to the provisions cf 
O. 14, R. 3 of the Civil P, C., an -issus 
can be framed on the pleadings and 
documents as well, 


12. So, considering the facts and cir- 
cumstances of the case, for the ends of 
justice, the suit must be sent back on 
remand. On receipt of the records the 
learned Munsif will consider only three 
points, viz, the question of maintainab:- 
lity of the suit and the question cf 
plaintiff’s title.. He will determine whe- 
ther the disputed property appertains to 
an intermediary interest and who was in 
actual physical possession of. the sanz 
at the date of the vesting. If it is found 
that it is an intermediary interest and a 
trespasser was in possession thereof on the 
relevant date, the plaintiff cannot succeed 
merely by saying that he had a right to 
recover khas possession thereof. Th:s 
contention was repelled by Mr, Justice 
Krishna Aiyar in the latest case in AIR 


Asrafannessa Khanum v, Mirza Ali Zamin (Maitra J.) 


~ 
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1977 SC 5 at pp. 16-17, There is a Bench 
decision of our High Court on this point, 
vide the case of Ratindra v. Subodh Go~ 
pal reported in ILR (1969) 2 Cal 3.5, No 
other point will be discussed or reopen- 
ed by the learned Munsif. 

13. The appeal is allowed. The judg- 
Ment and decree appealed against be set~ 
aside and the suit remitted to the trial 
court for disposal according to law in 
the light of the observations made in 
the body of the judgment, 

14. .The costs will abide the result. 

ang Appeal allowed, 
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Asrafannessa Khanum, Anpa Ve 
Mirza Ali. Zamin and others, Respon= 
dents. 


A. F, A. D. No. 164 of 1966, with cross- 
objection, D/- 31-8-1978. 

Bengal Wakf Act (13 of 1934), S. 70 (1) 
— Suit involving Wakf property — No- 
tice to Wakf Commissioner is mandatory 
— Notice given at appellate stage — In- 
valid. - 


Section 70 (1) of the Wakf Act clearly 
lays down that in every suit or proceed- 
ing in respect of any wakf property or 
of mutwalli as such the Court shall issue 
notice to the Commissioner at the cost 
of the party instituting the suit. Hera 
there is reference to the suit and not to 
appeal, Thus where wakf property has 
been given in the schedule to the plaint 
and the dispute is as to who will be the 
mutwalli, the fact that only at the ap- 
pellate stage a notice was issued to the 
Wakf Commissioner and that he also did 
not raise any objection within time are 
of ‘little consequence, AIR 1970 SC 287 
and AIR 1942 Cal 467 (1), Relied on, 


(Para 6) 
Cases Referred : Chronological Parag 
AIR 1970 SC 287 - 45 
AIR 1966 Cal 68 2 


AIR 1944 Cal 40: 77 Cal LJ 159 6. 
AIR 1944 Cal 206 : 48 Cal WN 157 1. 
AIR 1942 Cal 467 (1): 46 Cal WIT 339 
4, 6 
Syed Hasan 8 and Prasanta Kumar 
Bandopadhyay, for Appellant; S. C. Das- 
gupta, Tapan Kumar Sengupta and Sou- 
men Das- Gupta, for Respondents, ; 
JUDGMENT:— The plaintiff instituted 
the suit for declaration that he was the 
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sole mutawalli of the wakf estate in 
question and the defendants were not 
validly appointed mutwallis, The defence 
was that the suit was not maintainable, 
because Wakf Commissioner was not 
made a party. The learned Munsif re- 
lied on the decision in 48 Cal WN 157: 
(AIR 1944 Cal 206) and repelled that 
contention that the notice under Sec, 73 
of the Wakf Act was necessary. The suit 
was decreed in part against defendant 
No. 3 and dismissed against the rest, An 
appeal was taken out. A cross-objection 
was filed, The learned Subordinate Judge 
stated that the appellant could not be 
the sole mutwalli and her brother, that 
is, respondent No, 2, was also a mutwalli 
So the appeal and the  cross-objection 
were dismissed, Hence this appeal. 


2. In this Court the learned Advocate 
appearing on behalf of the appellant re- 
ferred to the decision of Mr, Justice P. 
B. Mukherji in AIR 1966 Cal 68 and 
stated that the notice under S. 70 (i) of 
the Wakf Act was mandatory unless 
Wakf Commissioner was a party to the 
suit, Some other submissions have been 
made on the merits, It has been con- 
tended that in view of that decision, the 
suit must fail, because the Wakf Com- 
‘missioner was not a party and no notice 
required by S, 70 (1) of the Act was 
issued, 


3. The learned Advocate appearing on 
behalf of the respondent has contended 
that the records of the learned District 
Judge show that when the appeal was 
filed, two applications were put in, One 
prayer was made according to the pro- 
visions of O, 1, R. 8, C. P. C. and later 
necessary publication made in the local 
newspaper, viz. “Bartabaha”, Secondly, 
a prayer was made to issue a notice on 
the Wakf Commissioner, That prayer 
was also allowed. So it has been con- 
tended that since at the stage of the ap- 
peal such proper notice was sent and the 
Wakf Commissioner did not raise any 
objection within one month from the 
date of receipt thereof, the présent ob- 
jection raised on behalf of the appellant 
cannot be sustained. 


4. Reference may be made to the 
Bench decision of our High Court in Be- 
noy Kumar v. Ahammad Ali, 46 Cal WN 
339 at p. 340: (AIR 1942 Cal 467 (1)) to 
show ‘that under S. 70 of the Bengal 
Wakf Act- notice is necessary to be serv- 
ed on the Commissioner of Wakf in a 
suit in respect of wakf property, unless 
the suit falls within the exception men- 
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tioned in the section, It should be point- 


ed that this Bench decision was consider- 
ed by our Supreme Court in the case of 
Ayesha Bibi v, Wakf Commr. in AIR 
1970 SC 287 at p. 291. Hidayatullah, C. J. 
has stated that the proposition was cor- 
rectly laid down in the case of Benoy 
Kumar v, Ahmed Ali, 


5. Of course the learned Advocate 
appearing on behalf of the respondent 
has referred to the aforesaid decision of 
Ayesha Bibi at p, 291 to show that in 
that case the Commissioner had been 
served with a notice, but he was not | 
made a party. But there was no final ` 
decision on the point by the Supreme 
Court because it has been observed at 
p. 291 that, though the decision of Muza- 
far Ahmed v, Indra Kumar Das in 77 
Cal LJ 159 : (AIR 1944 Cal 40) was con- 
sidered, that decision might require care- 
ful consideration, 


6 Section 70 (1) of the Wakf Act 
clearly lays down that in every suit or 
proceeding in respect of any wakf pro- 
perty or of mutwalli as such the Court 
shall issue notice to the Commissioner 
at the cost of the party instituting the 
suit, Here there is reference to the suit 
and not to appeal, The wakf property 
has been given in the schedule to the 
plaint and the dispute is as to who will 
be the mutwalli, So the fact that only 
at the appellate stage a notice was issued 
to the Wakf Commissioner is of little 
consequence, Here we can again refer 
to the observations made in the case of 
Benoy Kumar v, Ahammad Ali (AIR 1942 
Cal 467 (1)) by a Bench of our Court. 
It has already been observed that the 
principles enunciated in this case were 
stated to be correct by the Supreme 
Court, In Benoy’s case no notice under 
S. 70 of the Act was issued, In that case 
also the suit did not come within the ex- 
ception mentioned in sub-sec, (1) of 
S. 70, as in the present case, For that 
defect the decisions of the courts below 
were set aside and the High Court 
directed thet the suit be heard de novo 
on all the points after issue of notice to 
the Commissioner of Wakf according to 
the provisions of S. 70 of the Act, Same 
procedure will be adopted in this case. 
Hence for the ends of justice the suit 
must be sent back on remand, On re- 
ceipt of the records, the learned Munsif 
will direct the plaintiff to issue a notice 
by registered post to the plaintiff at his 
own cost, Thereafter the suit will be 
tried afresh on all points. and the learn- 
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ed Munsif will decide the same accord- 
ing to law. 

7. The appeal is allowed, The judg- 
ment and decree appealed against be sei 
aside and the suit remitted to the trial 
court for disposal in accordance with 
law in the ‘light of the observations 
made in the body of the judgment, 

8. There will be no order as to costs 
in this appeal, 

§. Since the suit will be heard de 
novo, the cross-objection is not required 
to. be decided on the merits and the 
‘same is dismissed without costs, 

10. Let the affidavit-in-opposition and 
the affidavit-in-reply filed by the par 
ties be kept on the record, 

Appeal allowed 





~ 


AIR 1979 CALCUTTA 55 
MRS, PADMA KHASTGIR, J. 


Ratan Chand Khanna, Applicant wù 
Mahendra Kimar, Respondent, 

Suit No, 56 of 1977, D/- 28-2-1978, 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of plaint — Court lacking 
pecuniary or territorial jurisdiction to 
entertain suit — Not competent to allow 
amendment of plaint to bring suit with- 
in its jurisdiction, AIR 1978 Cal 133 
Rel. on, AIR 1974 SC 1126 and AR 
1957 SC 357, Ref,: (Para 5) 


Anno : AIR Comm, C, P, C. (9th Edn) 
O. 6 R. 17 N. 16A 
Cases Referred : Chronological Paras 
AIR 1978 Cal 133 : 82 Cal WN 51 5 
AIR 1974 SC 1126 3 
AIR 1957 SC 357 4 


Mr, A. N, Saraf, for Respondent, 


ORDER :— This application has been 
taken out by the plaintiff for amend- 
ment of the plaint, This application has 
been taken out after the application 
which has been taken out by the defer- 
dant for an order for dismissal of tha 
suit or in the alternative for taking off 
the plaint from the file was heard by me, 
The said application was moved on 19ta 
Dec, 1977, In para, 8 of the said peti- 
tion it has been stated by the plaintiff 
that there are certain mistakes in calcu- 
lation which were due to bona fide mis- 
takes and were not known and realised by 
the plaintiff. As such under the said cir- 
cumstances the plaint should be amend- 
ed to rectify those mistakes, It is the 
plaintiffs further case that although im- 
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terest has been claimed in the original 
plaint but through inadvertence the 
agreement for payment of the interest 
has not been pleaded in the original 
plaint. In the premises, the plaintiff 
craves leave to amend the plaint to in- . 
clude appropriate pleadings. to that ef- 
fect, According to the plaintiff, these 
amendments are necessary for determina- 
tion of the real issue between the par- 
ties and will not change the character or 
cause of action of the case, as made out 
by the plaintiff, Annexure ‘A’ to the said 
petition which is a copy of the chart 
which was submitted by the defendant’s 
Advocate would show that the plaintiff’s 
claim in the suit is for Rs, 46,649.39, Mr. 
A, N. Saraf, appearing on behalf of the 
defendant has submitted that on the face 
of the plaint it will appear on proper 
calculation that without the aid of any 
other document or without referring to 
the affidavit-in-opposition by mere cal- 
culation of the figures and the total 
given by the plaintiff it would show that 
the plaintiff’s claim is Rs, 46,649.29 and 
not the figure given by the plaintiff . in 
the plaint itself, According to Mr. Saraf, 
even the calculation of interest at the 
rate given by the plaintiff is erroneous. 
Secondly, Mr. Saraf has argued that un- 
til and unless the plaintiff works for one 
year under the terms of the agreement, 
as set out in the plaint, the plaintiff is 
not entitled to get leave salary for two 
months. Moreover, he has submitted 
that as there is no pleading of any agree- 
ment to pay interest, interest cannot be 
allowed at 12% per annum or az any 
other rate at all, According to Mr. Saraf, 
in para, 2 all the terms of the agreement 
according to the plaintiff have been set 
out although the plaintiff has pleaded 
that the plaintiff would get every year 
equivalent to three months’ salary. 
There was no pleading regarding any 
agreement for payment of interest in de- . 
fault of payment of bonus, It is the 
common case of the parties that the 
plaintiff's service came to an end or 
stood terminated on and from the expiry 
of the month of July 1974, Now by pro- 
posing to introduce the pleading for pay- 
ment of interest the plaintiff is trying 
to introduce a new cause of acticn and 
that also beyond the period of limitation. 
By way of amendment the plaintiff want- 
ed to increase the original figure of Rs. 
50,071.14 to Rs. 50,629.81, According to . 
Mr, Saraf, from the particulars as given 
in the plaint in para, 15, it will be evi- 
dent that calculating interest on bonus 
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@ 12% would not amount to Rupees 
2,704.50 but it would be Rs. 16,069.50 and 
calculation of interest @ 12% on the 
sum of Rs, 4,800/- would be Rs. 366/- 
and not Rs, 624/- as wrongly given there- 
-in, According to Mr. Saraf, the question 
of proportionate leave salary does not 
arise as the plaintiff has not put in one 
year’s complete service to entitle him to 
get the proportionate leave salary, More- 
over, according to Mr, Saraf, the sum of 
Rs, 14,804 given in the said column is 
beyond the period of three years. As 
such it is time barred, According to Mr, 
Saraf, if these calculations are correct, 
the figure will be much less than Rupees 
50,000/-, As such from the face of the 
plaint it will be apparent that calcula- 
tion made at the rate shown by the 
plaintiff is wrong. As such this Court 
has no pecuniary jurisdiction to try this 
guit. 

2. Mr, Saraf has further taken the 
point that as this Hon’ble Court has no 
pecuniary jurisdiction to ‘try this suit 
this Court has no jurisdiction to enter- 
tain the application for amendment of 
the plaint. According to Mr. Saraf, by 
making the new amendment the plaintiff 
would be introducing a new cause of ac~ 
tion, Moreover, the present application 
has been made after long delay. As 
such no order should be passed on this 
application. 


3. In a case reported in AIR 1974 SC 
1126 it has been held that power to al- 
low an amendment under O, 6, R. 17 is 
undoubtedly wide and may at any stage 
be appropriately exercised in the inter- 
est of justice, the law of limitation not- 
withstanding but the exercise of such 
far reaching discretionary powers is 
governed by judicial consideration and 
wider the discretion greater ought to be 
the care and circumspection on the part 
of the Court. 


4. In a case reported in AIR 1957 SC 
357 where it has been held that— “It is 
no doubt true that the Court would as 
- a rule decline to allow amendments if a 
fresh suit on the amendment claimed 
would be barred. by limitation on the 
. date of the application but that is a fac- 
‘tor to be taken into account in exercise 
of discretion as to whether amendment 
should be ordered and does not affect 
the power of the Court to order it if 
that is required in the interest of jus- 
_ tice.” 


5. From the series of decisions it 
would appear that power of the. Court 
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to grant an amendment even beyond the 
period of limitation in proper cases is 
unfettered, Whether the plaintiff’s pro- 
posed amendments will introduce any 
new cause of action or not becomes re- 
dundant for the decision of this applica~ 
tion in view of the judgment reported in 
82 Cal WN 51: (AIR 1978 Cal 133) 
{Zohra Khatoon: v. Md, Jane Alam} 
wherein it has been held by a Division 
Bench of this Court that where the Court 
lacks jurisdiction either pecuniary or 
territorial it cannot grant any amend- 
ment of the plaint to bring the case with-| 
in its jurisdiction, As such in view of 
my decision in the earlier application 
holding that this Court has no jurisdic- 
tion to entertain the present suit in view 
of the claim of the plaintiff falling short 
of Rs. 50,000/- I am not in a position to 
grant any amendment on the said appli- 
cation. The proper application for am- 
endment may be made before the proper 
court which has jurisdiction to try this 
suit. 

6. As such I dismiss this application. 


Application dismissed, 


a AIR. 1979 CALCUTTA 56 
M. M. DUTT AND SHARMA, JJ. 


‘Jagadhatri Bhandar and Jagadhatri Oil 
Mills, Appellant v. Commercial Union 
Assurance Co, Ltd., Respondent. 

F. A. No, 217 of 1973, D/- 29-9-1978, 


(A) Evidence Act (1 of 1872), S. 3 — 
Insurance Act (1938), S. 2 (13-B) — Con- 
tract of insurance — Burglary and House 
Breaking policy —- Miscreants entering 
shop of insured and on point of revolver 
threatening accountant A and compelling 
insured B to open safe and removing 
money — Evidence of A and B cannot be 
rejected as interested witnesses — Per- 
sons assembling after incident would not 
be competent witnesses — Entries in ac- 
count book as to loss cannot be rejected. 


Under the Burglary and House Break- 
ing policy the insurance company under- 
took to indemnify the insured firm 
against loss of money to the limit of 
Rs. 30,000/- in respect of a securely 
locked iron safe in the. shop of the firm, 
At about 7 P.M, three persons entered 
the shop and on the point of revolver 
threatened the accountant A and compel- 
led B a partner of the firm to open the 
safe and took away about Rs, 32,500/. 
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from the safe. In such a case A and E 
who were the victims of the incident 
would be the most competent per- 
sons to depose about the same 
That they were interested persons is 
no ground for rejecting their evidence 
Failure to examine any of the persons 
who had assembled after the incident tc 
corroborate the evidence of A and E 
would be of no consequence because 
they would not be competent witnesses. 
for the simple reason that they were not: 
present at the time of the incident. 

~ The entries in the account book of the 
firm kept in the regular course of busi- 
ness as to the loss of Rs. 32,500/- cannot 
be rejected when they were corroboratec 
by A and B. The fact that there was nc 
evidence that no part of the amount was 
recovered by the police during investi- 
gation of case is no ground for rejecting 
the entries because it was mot the case 
of the insurer company that the police 
had been able to apprehend the robbers 


and recover the amount or amy pari’ 


thereof, (Para 8: 


Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, S. 3, N. 29, 41.. 

(B) Insurance Act (4 of 1938), S 
_ (13-B) — Burglary insurance policy — 
Forcible entry into premises for stealing 
property being condition precedent te 
indemnity — Miscreants entering shop o: 
insured and on point of revolver compel- 
ling insured to open safe and removing 
money — Policy held extended to robbery 
a— Insured’s claim to indemnity was ad- 
missible under policy even though entry 
of miscreants was not: forcible, 


Under the Burglary and House Break- 
ing Policy the insurance company under- 
took to indemnify the insured firr. 
against the loss of money to the limit ot 
‘Rs, 30,000/- in respect of a securely lock- 
ed iron safe in the shop of the firm. The 
indemnity in the first instance related te 
the circumstance when the property wat 
stolen after an actual forcible and vio- 

‘dent entry into the premises, But the 
agreement recorded under the schedule 
to the policy was in respect of robbery 
and not burglary or house breaking anc 
under it the company undertook to in- 
demnify the insured against the loss of 
property abstracted from the safe as é 
result of the use of key obtained by 
violence or threat of violence to -the 
insured or to a member of its staff. At 
about 7 P.M. three persons entered the 

- shop and on the. point of revolver 

threatened the accountant and compelled 

a partner to open the safe, 
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It was held that in ordinary practice 
a burglary policy -would extend -o loss’ 
by robbery and.the policy had been so 
extended -by the agreement unde: the 
schedule, Therefore even though the 
entry of the miscreants .was neither for- 
cible nor violent the claim of the insured 
to indemnity was admissible unde? ` the 
policy. 

Though under the dreamen tha key 
had to be obtained from the insured by 
violence or threat of violence there was 
no difference where the miscreaat ob- 
tained the key from the insured by 
violence or threat of violence and open=. 
ed the safe with the key and where he 
compelled the insured on the poimt of 
revolver to open the safe with th2 key, 
Therefore the condition under the agree« 
ment was fulfilled, (Paras 11, 12) 

Anno: AIR Manual (8rd Edn.), Insur« 

ance Act, Preamble, Notes 1 & 6. 
. (C) Arbitration Act (10 of 1940), 5. 2(a) 
— Civil P. C. (1908), S. 9 — Ccntract 
Act (1872), S. 28 — Insurance Act (1938), 
S. 2 (13-B) — Contract of insuraace — 
Arbitration clause making arbitration 
award condition precedent to rigit of 
action in Court is valid, 


An arbitration clause in a contract of 
insurance making arbitration awerd a - 
condition precedent to the right of ac- — 
tion in a Court for recovery on th2 con- 
tract is valid. It does not oust the Tourts 
of their jurisdiction because they have 
no jurisdiction whatsoever and no cause 
of action accrues until the arbitrator has 
made the award, (1856) 5 HLC 811 and 
1942 AC 356 and (1885) ILR 11 Cel 232, 
Rel. on. (Pera 14) 

Aono: AIR Manual (8rd Edn.), Arbi- 
tration Act, S. 2 (a), Notes 2 (a), 2 (b) 
Contract Act, S. 28, Notes 2; 4, 5; Insur- 
ance Act, Preamble, N. 1; AIR Comm., 
C. P. C. (9th Edn.), S. 9, Notes 3 29. 


(D) Arbitration Act (10 of 1940). Sec-- ` ` 


tion 2 (a) — Civil P. C. (1908), S. 9 — | 
Contract Act (1872), S. 28 — Insurance 
Act (1938), S. 2 (13-B) — Contract of 
Burglary insurance — Arbitration rlause 
in general terms — Pure point cf law 
cannot be referred to arbitrator b2cause 
parties cannot be said to have specifi- 
cally agreed to refer it — Arbitration 
clause is no bar to action in Civil Court 
for decision on point of law. 


Where the parties specifically agree to 
refer a point of law to the  arbi-rator, 
such point should be decided by the. 
arbitrator and not by the Court, But in 
the absence of such agreement one party 
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cannot insist on the other to refer a pure 
. point of law to the arbitrator and there 
would be no bar to a party to institute 
an action in a Civil Court for a decision 
on the point, When an arbitration clausa 
is in general terms it does not follow 
that the parties have specifically agreed 
to refer a pure point of law to the arbi- 
trator, Therefore when the Contract of 
Burglary and House Breaking insurance 
contained an arbitration clause in gene- 
ral terms making the arbitration award 
a condition precedent to right of action 
in Civil Court and the dispute between 
the parties was.in respect of a purée 
point of law as to the interpretation of 
the term “Burglary and House Breaking” 
the parties cannot be said to have speci- 
fically agreed to refer the point of law 
to the arbitrator and therefore the arbi- 
tration clause will not stand in the way 
of a party to institute an action in the 
Civil Court for a decision on the point, 
(1872) 41 LJ Ch 478 and AIR 1955 SC 468 
and AIR 1963 SC 1685, Rel. on. 

(Para 18) 


_ Anno: AIR Manual (3rd Edn), Arbi- 
tration Act, S. 2 (a), Notes 2 (a), 2 (b) 
Insurance Act, Preamble, Notes 1 and 6} 
Contract Act, S. 28, Notes 2, 4, 5; AIR 
Comm., C. P, C, (8th Edn.), S. 9, N. 29, 


(E) Arbitration Act (10 of 1940), Sec- 
. tion 2 (a) — Contract Act (1872), Ss. 28 
and 39 — Civil P, C. (1908), S. 9 — 
Insurance Act (1938), S. 2 (13-B) — 
Contract of Burglary and House Break- 
ing insurance — Arbitration clause — 
Insurance company relying om arbitra- 
tion clause to repudiate liability under 
contract — Such repudiation does not 
vitiate contract — Insured cannot insti- 
tute action in Civil Court in violation of 
arbitration clause. 

Where the Contract of Burglary and 
House Breaking insurance contains an 
arbitration clause and the insurance 
company seeks to avoid its liability 
under the con-cract and repudiate the 
contract not by denying the existence 
or validity of the contract but by relying 
on the arbitration clause, repudiation of 
such a nature does not vitiate the con- 
tract or make it non-existent so as to 
enable the other party to regard it as 
rescinded or set aside and resort to the 
institution of an action in the Civil Court 
in violation of the arbitration clause. 

(Para 20) 


Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 2(a), N. 2 (a} 2 (b); Con- 
tract Act, S. 28, Notes 2, 4, 5; 5S, 39, 


Commri. Union Assurance Co. 


A.L R. 


N. 4; Insurance Act, Preamble, N. 1 
and 6; AIR Comm., C. P. C. (9th Ean), 
S. 9, N. 29. 

Cases Referred: Chronological Paras 
AIR 1963 SC 1685 13 
AIR 1955 SC 468 18 
(1942) 1 All ER 337 : 1942 AC 356, Hey- 

man v. Darwins Ltd. 14 
(1885) ILR 11 Cal 232 14 
(1872)..41 LJ Ch 478 : 27 LT 25, Alexan- 

der v. Campbell 17 
(1856) 10 ER 1121 : 5 HLC 811, Scott v, 

Avery 14, 18 

.Bkolanath Sen and Amar Nath Baner- 
jee, for Appellant; Sitikantha Lahiri and 
Amal Sahu, for Respondent. 

DUTT, J.: — This appeal is at the 
instance of the plaintiff and it arises out 
of a suit for recovery of a sum of 
Rs, 30,000/- under an Insurance Policy. 


2. The case of the plaintiff, a part- 
nership firm, was that the defendant, 
Commercial Union Assurance Company 
Limited, entered into a contract of insur- 
ance with the plaintiff by issuing a Burg- 
lary and House Breaking Policy dated 
Sept. 17, 1966, indemnifying loss of 
money to the limit of Rs. 50,000/- in 
respect of a securely locked countrymade 
safe in the shop of the plaintiff known 
as “Jagadhatri Ehandar”, situate at B.T, 
Road, Titagarh, in the District of 24 
Parganas, The said Insurance Policy was 
renewed from y2ar to year and the 
amount of insurance cover was subse 
quently reduced from Rs, 50,000/- to 
Rs. 30,000/-. The plaintiff paid the last 
renewal premium on Jan. 7, 1970 and 
the policy was renewed for a period of 
12 months from Jan. 7, 1970 till the 
anniversary of the ee in the: succeed« 
ing year. 


3. The further case of the plaintiff 
was that on Feb. 6, 1970, four men, 
three of whom carrying revolvers, rusha 
ed into the plaintiffs said shop, Jagas 


‘dhatri Bhandar, and compelled one of 


the partners of the plaintiff firm by vio- 
lence and/or threat of violence to open 
the safe, and took away at the point of 
revolvers Rs, 32.871/- from the safe. The 
plaintiff submitted to the defendant 
company a claim for the loss of money 
for Rs. 30,000/- which was the limit of 
indemnity for loss under the said con- 
tract of insurance, although actual loss 
was more, The defendant company, 
thereafter, arranged to inspect the losg 
by its surveyor at the premises in which 
the said shop of the plaintiff was situate, 
Ultimately, the defendant company by, 
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its letters dated May 4, 1970 and June 26, 
1970 informed the plaintiff that the 
claim was mot admissible under the 
policy inasmuch as there was no forcible 
and violent entry into the premises at 
the time of the loss, The defendant com- 
pany, accordingly, refused to entertain 
the claim arising cut of the risk covered 
by the said contract of insurance on th2 
allegation that the policy did not covez 
such a risk and repudiated the contract 
of insurance and did not take further 
steps in the matier to implement th2 
terms of the contract of insurance in 
spite of repeated requests by the plain- 
tiff, The plaintiff, accordingly, instituted 


the suit for the recovery of the sum af 
Rs. 30,000/-. 
4, The ‘defendant company entered 


appearance in the suit and contested tha 
same by filing a written statement. AF 
though the defendant company denied 
the happening of the incident and the 
loss of money, as alleged by the. plair— 
tiff, the primcipal defence of the defer— 
dant was based on two technical‘ grounds, 
The first was that the claim of the plain 
tiff was not admissible under the policy 
of insurance and the second was thet 
the suit was mot maintainable in view 
of the Arbitration clause ‘as contained in 
cl. (9) of the Conditions of Policy cf 
Insurance, 


5. The learned Subordinate Judge, 
9th Court, Alipore came to the findings 
that the plaintiff had failed to prove the 
alleged incident or that the plaintiff had 
suffered any loss, Further, it was held 
that the claim of the plaintiff was mct 
admissible under the Policy of Insurance 
and that claim was also barred by the 
Arbitration Clause as contained in cl, (€) 
of the Conditions of the Policy of Insur~ 
ance, Upon the said findings, the learn 
ed Subordinate Judge dismissed the suis, 
Hence this appeal. 


6. The first question that is required 
to be considered is, whether any suca 
incident had taken place and whether 
the plaintiff had suffered loss of money 
to the extent of Rs. 30,000/-. as allegec, 
In order to prove the incident and tha 
loss the plaintiff examined P. W. 1 Man- 
matha Nath Das, the Accountant of th2 
plaintiff's shop, The plaintiff also examin- 
ed P. W. 2 Shyamsundar Sadhukhar, 
one of the partners. It transpires from 
the evidence of these two witnesses that 
on Feb. 6, 1970 at about 7-15 P.M. oc 
‘7-20 P.M.. three persons being: armed 
with revolvers entered into the shop 
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room, One of them pointed a revo_ver at 


‘the chest of P. W., 2 Shyamsundar. As 


P. W. 1 challenged the said personas, he 
was asked by them to keep silent. One 
of them gave P. W. 1 a push with a knife, 
P. W. 2 Shyamsundar was asked at the 
point of revolver to open the iroa safe, 
Out of fear, P. W. 2 opened the safe 
whereupon the ‘miscreants toox the 
money and left the shop room after / 
locking the door. The telephone line was 
also disconnected by them, About 
Rs. 32,500/- that was in the iron safe was 
taken away by the miscreants, The plain- 


tiff also filed a copy of the diary which .. 


was lodged on the same day with the 
local police station, Further, the plain- 
tiff filed a copy of the Statesman of 
Feb. 7, 1970 in which the incident was 
reported, It was inter alia reported in 
the Statesman that it was the second 
robbery committed in the arez. The 
police blocked traffic on the Barreckpore 
Trunk Road and searched all passing 
vehicles, The report of the incident as 
published in the Statesman tallied with 
the evidence of P. Ws, 1 and 2, Further 
it was reported in the Statesman that 
one of the employees made a slight 
movement and he was stabbed. 


7. The learned Subordinate Judge 
could not rely on the evidence of P Ws, 1 
and 2 on two grounds, namely, (2) that 
they were highly interested persons and ` 
(2) that although about 100 persons had 
assembled after the incident. none of 
them was examined in the case to corro- 
borate the evidence. The FIR. was 
rejected on the ground that the same 
was not proved in accordance with the 
law. The report published in the States- 
man dated Feb. 7, 1970, which was mark- 
ed as Ext, 3, was rejected by the learned 
Subordinate Judge as hearsay as neither 
the staff correspondent, who mace the 
report, nor anybody from the newspaper, 
had been examined to prove the source 
of information or any knowledge about 
the incident, Similarly, the learned Sub- ` 
ordinate Judge could not place ary reli- 
ance on the entries in the account book 
of the plaintiff as to the loss suffered by 
the plaintiff. It was observed by the 
learned Subordinate Judge that the 
plaintiff not having filed documents in - 
proof of the collection of the total 
amount that was made on the folowing 
day, that is, on Feb. 7, 1970, the emount 
entered in the account book could. not 
be relied on, Further, it was okserved 
by the learned Subordinate Judge that 
as regards the amount claimed there was 


-e 


-` ithe incident, 
` evidence of P, Ws. 1 and 2 and we see 
* no reason to disbelieve that such- an inci- 


no evidence that no part of the amount 
was recovered by the police during the 


aa investigation of the case, 


3. The learned Subordinate Judge 
has not placed any reliance on the evi- 
dence of P. Ws. 1 and 2. Admittedly, 
they were the victims of the incident 
and were the most competent persons to 
depose about the same, Tt is true that 
they were interested persons, but in our 

‘|view, that is no ground for rejecting 
their evidence as to the happening of 
We have considered the 


‘dent had taken place. It has been com- 
mented by the learned Subordinate Judge 


-~ that the plaintiff has not examined any 


© `of the persons who had assembled after 


- the incident. We fail to understand how 


these persons would be competent wit- 
messes, for the simple reason that they 
‘|were mot present at the time of the inci- 
dent, The learned Subordinate Judge 
was, however, right in holding that the 
newspaper report and the F. I. R. were 
not proved in accordance with law, but 
in our opinion, P, Ws. 1 and 2 have 
proved the happening of the incident. 
The learned Subordinate Judge was not 


: fustified in rejecting the entries in the 


account book which was produced by the 
plaintiff, We have not been able to follow 


~.the reason which has been given by the 


learned Subordinate Judge in not plac- 
ing reliance on the entries in the account 
book. It is not the case of the defen- 
dant that the. account. book was not kept 
in the regular course of business, The 
entries find corroboration from the evi- 
dence of P. Ws. 1 and 2. In these cir- 
cumstances, there could be no justifiable 
reason not to rely on the entries in the 
account book, One of the grounds for 
rejecting the entries in the account book 


-..by the learned Subordinate Judge was 


that there was mo evidence’ that 
No part of the amount was 
: recovered by the police during investi- 
gation of the case. We are not at al 


-impressed by ‘this reasoning of the 


. learned Subordinate Judge. . It was not 


-Ithe case of. the defendant that the ‘police 
had been able to apprehend the robbers 
and to recover the amount or any part 
thereof. In the circumstances, we are 
tunable to accept the reasons given. by 
the learned Subordinate Judge in not 
placing reliance on the entries in the ac- 

count book. : Ae a 
9. In this connection, we may refer 
to a significant. fact. The plaintiff by its 

f a $ z 
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letter dated Feb. 11, 1970, Ext, 6 {a}, ` 
reported about the incident and the losg 
of money to the defendant company: In 
reply to the said letter, the defendant 
company by its letter dated Feb, 26, 1970, 
Ext, 6 (g), informed the’ plaintiff that its 
surveyor, one Mr. S. S, Sarwal, would 
inspect the loss at the premises of the 
plaintiff. Thereafter, by its letter dated 
April 10, 1970, Ext. 6 (f), the company 
informed the plaintiff that it had receiv- 
ed a report from the surveyor, and that 
the matter was receiving consideration. . 
Lastly, the defendant company: by its . 
letter dated May 4, 1970 repupdiated tha 
claim of plaintiff on the ground that as 
there was no forcible and violent entry 
into the premisés at the time of the 
loss, the claim was not admissible under 
the policy. The fact that the surveyor 
had been to the shop premises and had 
made inspection is not disputed. It is 
also in evidence that the surveyor had . 
looked into the account book, It was ad- 
mitted’ by the defendant company in 
Ext, 6 (f), that the surveyor had sub- 
mitted a report of his- inspection. By 
Ext. 6 (d), the claim was refused by the 
company on a technical ground and not 
on .the ground that no such incident had 
taken place, nor had the plaintiff ‘suffer- 
ed any loss of money. In these circum- 
stances, it will not be unreasonable to 


presume that the surveyor was satisfied 


about the happening of the incident and 
also’ about the suffering of loss of money 
by the plaintiff. If the surveyor had not 
been so satisfied the defendant company 
would have surely, in their letter, 
Ext 6 (d), refused the claim of the plain- 
tiff not only on that technical ground, but 
also on.the ground that no such incident 
had taken place and there was, theve< 
fore, no question of suffering of any loss 
of money by the plaintiff.. These corres 
pondence have. not been considered. by 
the learned Subordinate Judge, In our 
view, the above correspondence between 
the parties prove the. plaintiff’s case that 
such an incident had taken place, and 
that the plaintiff had suffered. the loss of 
money as claimed by it. We would, ac- 
cordingly, hold that the ‘plaintiff has 
been able to prove that on Feb. 6, 1970, 


-it has suffered loss of the amount as 


claimed by it as-a result of the robbery 
comrnitted at its shop on that. date, 


-10. .We may now consider the tech-_ 
Nical objections that had been taken by 
the defendant company in its written 
statement. It may be stated here, that 
the defendant company did not examine 
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any witness in the suit. The first ob- 
jection of the defendant company is that 
the claim is not admissible under thd 
Insurance Policy as there was no vio~ 
lent and forcible entry into the premises 
at the time of the loss, In this regard, 
we may set out below the relevant por- 
tion of the Policy: 


“Burglary and House Breaking Policy 
(as Defined) 
(Business Premises) 

oo aseo f during amy Period of Indem- 
. nity the Property or any . part thereof 
whilst within the Premises shall after 
actual forcible and violent entry of. the 
Premises be stolen or damaged by 
thieves or if as a consequence of such 
forcible and violent entry or. any at- 
tempt threat (sic) there shall occur any 
damage to the Premises falling to be 
borne by the Insured then the Company 
will by payment or at its option by 
reinstatement or repair indemnify the 
Insured against such loss or damage, - 


THE SCHEDULE 


Tt is hereby declared and agreed that 
this Policy shall not extend to cover loss 
of Property covered by the within Policy 
if abstracted from Safe or Strongroom 
following the use of a key to the Safe or 
Strongroom or any duplicate thereof un- 
less such key has been obtained by vio- 
lence or the threat of violence to the 
fnsured or to a Member of his Staff.” 


11. The indemnity, in the first in- 
stance, relates to the circumstance when 
the property is stolen or damaged or the 
premises is damaged after an actual for- 
cible and violent entry into the premises, 
` The condition precedent to the Indemnity 
is the actual and violent entry into the 
premises, In view ‘of the word ‘stolen’ 
in the indemnity clause and the policy 
being a Burglary and House Breaking 
Policy, such entry must. be without the 
knowledge and behind the back of the 
insured, The agreement that is recorded 
under the schedule is not in respect of 
burglary or house breaking, but it is in 
respect, of robbery. In this agreement, 
there is no question of forcible or vio- 
lent entry, but the company indemnifies 
the insured against the loss. of property 
abstracted from the Safe or Strongroom 
as a result of:use of the key obtained 
by violence or threat of violence to ths 
insured or to a member of his. staff,. Thus, 
though the ‘policy has been termed as 
Burglary and House Breaking. Policy, by 
the agreement as embodied: in the 
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dule, it has been extended to loss of the 


property on account of robbery as well, ` 


In para 670 of Halsbury’s Laws cf Eng- 
land, 4th Edition, Volume 25, it hes been 
stated that in ordinary practice the pro- 
tection given by a burglary insurance 
policy is not confined to loss by burglary 
in the strict sense, but extends to loss 
by analogous crimes such as theft and 


robbery. In the present case, it hes been|- 


so extended by the agreement under the|-. 
schedule, In the circumstances, we are 
unable to accept the contention that asij. 
the entry of ‘miscreants was neith2r for- 
cible nor viclent, the claim of the plain-| . 
tiff is not admissible under the pelicy, ` 


12. It is, however, contended on bes ` 


half of the defendant company that 


under the agreement the key has to be - l 


obtained from the insured or a member 
of his staff by violence or threat of vio- 
lence, but as P, W. 2 was compelled to 
open the safe at the point of a revolver, 
the condition under the. agreement was 
not fulfilled. We do not think tha: there 
is any substance in the contention. In 
our opinion, there is no differerce be- 
tween the two circumstances, ramely, 
where the miscreants obtains the key 
from the person in possession of thej 
same by violence or threat of violence 

and opens the safe with the key, and 
where he compels such person at the 
point of a revolver to open the safe with 
the key. In the first case, the key is ac- 
tually obtained by the miscreant; in the 
second case, he does not take the key 
and open the safe himself, but by a 
threat of violence he compels such per- 
son to open the safe which he does, not 
voluntarily, but under compulsicn, on 
behalf of the miscreant, In such a case, 
at the particular moment, the possession 
by such person of the key is for all 
practical purposes the possession ef the 
miscreant,. In our opinion, the condi- 
tions under the agreement'do not admit 
of such a strict and literal interpretation 
as: contended on behalf of the defendant - 
company. The whole object of such con- - 
ditions seems to be, that the ‘nsured - 
should take particular care regarding the 
proper custody of the key, so that it 
cannot be obtained and used by ary per- 
son against his will except by violence 
or threat of violence. In the circum- 
stances, we hold that the conditions 
under the agreement have been fulfilled. 


13. The only other point that remains 
to be considered relates to the irterpre- 
tation of cl. (9) of the Policy which is 
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an arbitration clause, Clause (9) provides 
as follows: 


(9), All differences arising out of 
this Policy shall be referred to the deci- 
sion of two Arbitrators, one to be ob- 
tained in writing by each of the parties, 
within the calendar month after having 
required in writing so to do by either 
of the parties or in case the Arbitrators 
- do not agree of an Umpire of the par- 
ties obtained in writing by the Arbi- 
trators before entering upon the refer- 
ence, The making of the Award shall be 
a condition precedent to any right of 
action against the Company. If the Com- 
pany shall disclaim liability to the In- 
sured for any claim hereunder and such 
claim shall not within twelve calendar 
months from the date of such disclaimer 
have been referred to arbitration under 
the provisions herein contained then the 
claim shall for all purposes be deemed 
to have been abandoned and shall not 
thereafter ke recoverable hereunder.” 


14. Under cl. (9), the making of the 
Award has been made the condition pre- 
cedent to any right of action as it was 
made in Scott v. Avery, (1856) 5 HLC 
811. In that case Lord Cambell observ- 
ed: 

“Now in this contract of insurance it 
is stipulated in the most express terms, 
that until. the arbitrators have determin- 
ed, no action shall lie in any Court what- 
soever, That is not ousting the Courts of 
their jurisdiction because they have no 
jurisdiction whatsoever and no cause of 


action accrues until the arbitrators have . 


determined.” 


Such a clause commonly called Scott v. 
Avery clause was considered in Heyman 
v. Darwins Ltd, (1942) AC 356, and Lord 
Wright observed: 


"The contract, ‘either instead of or 
along with a clause submitting difference 
and disputes to arbitration, may provide 
that there is no right of action save upon 
the award of the arbitrator, The parties 
in such a case make arbitration followed 
by an award a condition of any legal 
tight of recovery on the contract. This 
is a condition of the contract to which 
the Court must give effect, unless the 
condition has been ‘waived’, that is, un- 
less the party seeking to set it up has 
somehow disentitled himself to do so.” 
The legality of a Scott v. Avery clause 
has been upheld in Aghore Nauth Baner- 
jee v. Calcutta Tramways, (1885) ILR 11 
Cal 232, In the present case, besides the 
Scott v, Avery clause, cl, (9). also pre- 
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scribes the time limit of twelve months 
from the date of disclaimer by the com- 
pany of its liability within which the 
claim has to be referred to arbitration, 
in default, the claim shall be deemed to 
have been abandoned. For the present, it 
is net necessary for us to consider the 
imposition of time limit by cl, (9) which 
will be referred to at the proper place, 


15. Relying on the provision of cl. (9), 
it has been strenuously urged by 
Mr. Lahiri, learned- Advocate for the 
defendant company,.that as, the award 
has been made the condition precedent 
to any right of action, the suit insti- 
tuted by the plaintiff was not maintain- 
able..On the other hand, Mr. Bhola Nath 
Sen, learned Advocate for the plaintiff 
submits that although, ordinarily the 
condition precedent under the submission 
clause would prevail, the same will not 
apply in view oi the facts and circum- 
stances of the present case, He has 
drawn our attention to the correspon- 
dence that passed between the parties 
before the institution of the suit, which 
will be referred to presently, It has been 
stated already that by its letter, 
Ext. 6 (c), the plaintiff reported the inci- 
dent to the defendant company and 
requested to send the claim forms, The 
defendant company made an investiga~ 
tion of the loss by its surveyor and tha 
latter submitted a report, the defendant 
company by its letter, Ext, 6 (d), repu- 
diated the plaintiff's claim on the ground 
that there was no forcible and violent 
entry into the premises at the time of 
loss, The plaintiff by its letter dated 
June 19, 1970, Ext. 6 (c), inter alia con- 
tended that it was necessary that there 
should be actual breaking of the struc« 
ture of the premises to constitute “break 
ing in”, and that “Burglary and House 
Breaking” would also include a case 
where the criminals or thieves gain en- 
trance into the premises at the point of 
firearms, daggers and other dangerous 
weapons, Thus it appears that by 
Ext. 6 (c) the pleintiff gave its own intera 
pretation of the term “Burglary and 
House Breaking’, The defendant com- 
pany, however, stuck to the stand taken 
by it, namely, that as there was no fore 
cible and violent entry into the pre- 
mises, the plaintiff's claim was not main- 
taineble. On the basis of the above core 
respondence, it is contended by Mr, Sen 
that the dispute between the parties 
related to a pure point of law, namely, 
the irue scope and meaning of the term 
“Burglary and House Breaking”, and 
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whether forcible and violent entry woulc 
be a condition precedent to the appli- 
cability of the term, Further, whether 
entry into the premises with firearms 
daggers and other deadly weapons by 
miscreants would constitute forcible anc 
violent entry. It is next contended by 
him that a pure point of law could noz 
be referred to the arbitrators, for ic 
would be beyond the scope of the arbi- 
tration agreement as embodied in cl. (9) 
It is submitted by him that the plainti€ 
did mot specifically agree to refer a poinz 
of law for the decision of the arbitra- 
‘tors. ` 


16. There can be no doubt that the 
correspondence referred to above shows 
that the difference and dispute betweem 
the parties was over a pure point of law 
as to the interpretation of the term 
“Burglary and House Breaking.” Th2 
question that arises is whether a pur 
point of law should be referred to arbi- 
tration, The principle of law in this re- 
gard has been stated in Russell on Arbi- 
tration, 17th Edition, Page 85, as fol- 
lows: 

“The Court in the past has shown it- 
self less disposed to grant a stay where 
the principal issue is a question of law 
on the proper construction of an agree- 
ment than if the dispute involved princi- 
pally questions of fact. Where in such 4 
document as a building contract or 43 
partnership agreement you have an all- 
embracing arbitration clause, it maz 
often be bad practice to permit matter3 
of law or construction to go to arbitra- 
tion for, though such matters are strict- 
ly covered by the agreement, they arə 
questions not appropriate to be dealt 
with by arbitration; and, indeed, it was 
probably not contemplated that they 
should be dealt with by arbitration, and 
it may be futile to allow them so to be.” 
1%. In Alexander v, Campbell, (18723 
41 LJ Ch 478, a marine insurance con= 
tained an arbitration clause in general 
terms, and the award was made a condi- 
tion precedent to a right of action, Ths 
dispute between the parties was with 
regard to a quesion of law. The policy- 
holder, instead of referring the dispute 
to arbitration, instituted a suit for reco= 
very of the insurance money. The defens 
dant relied on the arbitration agreemen: 
as a bar to the institution of the suit 
It was held that by the arbitration 
clause the parties did not agree to sub= 
mit a pure question of law to arbitration, 

18. Thus it appears that when the 
parties have not agreed to refer a pure 
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point of law to arbitration, it cannot be 
referred, It is not desirable that ar arbi- 
trator who is generally a layman having 
no knowledge in law, should decide a 
point of law, But where the parties spe-, 
cifically agree to refer a point of aw to 
the arbitrator, in that case, such point 
of law should be decided by the arbi- 
trator and not by the Court. In Thawar- 
das Pherumal v., Union of India, AIR 
1955 SC 468. Bose, J. who delivered the . 
judgment of the Supreme Court, cbserv- 
ed as follows (at p. 475): 


"Therefore, when a question of law is 
the point at issue, unless both sides 
specifically agree to refer it and agree to 
be bound by the Arbitrator’s decision, ` 
the jurisdiction of the Courts to set an 
Arbitration right when the error is appa- 
rent on the face of the award is not 
ousted.” 


The above principle of law has been 
reiterated by the Supreme Court in 


- Union of India v. A. L. Rallia Ram, 


AIR 1963 SC 1685. It is not that an 
arbitrator is mot entitled to decide a 
point of law if it arises in course of 
deciding a dispute. But when th2 par- 
ties did not specifically agree to refer a 
question of law, the decision cf the 
arbitrator on such question may be chal- 
lenged before the Court if there’ be an 
error apparent on the face of the award. 
When, however, there is no specific 
agreement between the parties to refer a 
pure point of law to the arbitrator, one 
party cannot insist on the other to refer 
the same. When, therefore, the dispute 
relates to a pure point of law and there 
is mo specific agreement between the 
parties to refer a point of law tw the 
arbitrator, there will be no bar to a 
party to institute an action in a Civil 
Court for.a decision on the point The 
arbitration agreement including the Scott 
v. Avery, (1856) 5 HLC. 811 clause will 
not stand in the way to the maintain- 
ability of such an action, for the party 


who institutes the action has not bound! - 


himself by a specific eement to refer 
a point of law to the arbitrator, In the 
instant case, the arbitration clause is in’ 
general terms and is wide in amplitude. 
It also contains a Scoit v, Avery clause.! 
In our opinion, when an arbi-ration 
clause is in general terms, it does not 
follow that the parties have specifically 
agreed to refer a pure point of law to 
the arbitrator, The dispute between the 
parties being in respect of a pure point of] -° 
law, the arbitration clause does not 
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apply and the plaintiff's suit will be 
quite maintainable, The contention of 
the defendant company against the 
maintainability of the suit on the ground 
that under the arbitration clause the 
award is a condition precedent to any 
right of action, is mot available as, by 
such agreement, the parties did not agree 
My refer a dispute on a pure point of 
w. 


19. It has been already stated that 
apart from the Scott v. Avery clause, 
the arbitration agreement also prescribes 
a time limit of 12 months from the date 
of disclaimer by the defendant company 
of its liability within which the claim 
has to be referred to arbitration, and 
that in default the claim shall be deem- 
ed to have been abandoned. It is con- 
tended on -behalf of the defendant com- 
pany that in view of the failure of the 
plaintiff to refer the dispute to arbitra- 
tion within the prescribed time limit, the 
plaintiff's claim shall be deemed to have 
been abandoned, It has 
found by us that the dispute on a pure 
- point of law is not covered by the arbi- 
tration clause and accordingly, there 
could be no question of referring such a 
dispute to arbitration within the pre- 
scribed time limit after the disclaimer 
by the defendant company. This conten- 
tion must be overruled. In this connec- 
tion, it may be observed that the stand 
taken by the defendant company in re- 
fusing the claim of the plaintiff was not 
at all justified, Although the case of the 
plaintiff came within the purview of the 
agreement embodied under the schedule 
of the Policy, the defendant company 
made a disclaimer on the plea 
of the absence of forcible and violent 
entry which is applicable only in the case 
where the property is stolen or damaged 
without the knowledge and behind the 
back of the insured, as discussed above. 


20. Before we part with this case, we 
may consider a short point that has 
been raised on behalf of the plaintiff 
appellant. It is contended by Mr. Sen 
that the defendant company having 
sought to avoid its liability under a con- 
tract, that is, having repudiated the con- 
tract, the arbitration clause stands set 
aside, We are unable to accept this con- 
tention. In avoiding its liability under 
the contract, the defendant company re- 
lied on the clause in the contract. In 
other words, the defendant company did 
mot deny the existence or the validity of 
the contract, but relied on it in support 
of its plea. In our view, repudiation of 
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such a nature does not vitiate the con- 
tract or make its non-existent so as to en- 
able the other party to regard it as re- 
scinced or set aside and take resort to the 
institution of an action under the com- 
mon law of the land contrary to and in 
violation of the arbitration clause. No 
other point has been argued on behalf of 
either party, 

21. For the reasons mentioned above, 
this appeal- is allowed with cost. The 
judgment and decree of the learned Sub- 
ordinate Judge are set aside and the suit 
is decreed with costs. It is declared that . 
the contract of insurance covers the loss ` 
of money from the safe in the plaintiff's 
shop, Jagadhatri Bhandar, on Feb. 6, 
1970, and that the plaintiff is entitled to 
be indemnified by the defendant com- 
pany on payment of Rs. 30,000/-. Fur- 
ther it is directed that the plaintiff is 
entitled to recever the said sum of 
Rs. 30,000/- from the defendant company 
on account of the aforesaid loss sustain- 
ed by it, The said sum shall bear simple 
interest at the rate of 6% per annum 
from date till realisation, 

SHARMA, J.:— I agree. 

Appeal allowed, 


AIR 1979 CALCUTTA 64 
MRS. PRATIBHA BONNERJEA, J. 

Balmer Lawrie and Company Ltd. 
Petitioner v. Assam Brook Estates Lid, 
and another, Respondents. 

Suit No. 422 of 1974, D/- 29-9-1978. 

Civil P. C. (5 of 1908), S. 151; O. 14, 
R..21 — Order for discovery — No ap- 
peal by defendant under O. 43, R. 1 (f) 
— Defence struck out for non-compliance 
of the order — Application under S. 151 
to restore defence held misconceived and 
not entertainable. 


The Court passed an order under 
©. 11, R. 21 asking the defendant to file 
an affidavit of documents and to strike 
out the defence in default, The defendent 
did not prefer any appeal therefrom 
under O. 43, R. 1 @) amd his defence 
was struck out for non-compliance of the 
order, The defendant moved the High 
Court to use its inherent power to res- 
tore the defence and to extend time for 
filing affidavit of documents. 

Held that unless the Court sits on 
appeal over the order in question none 
of the prayer of the defendant/petitioner 
could be granted. Any order passed in 
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terms of the prayer in the petition will 
have the effect of setting aside the ordez 
made under ©. 11, R. 21 and woulc 
amount to exercising inherent power as 
an appellate power which in view of the 
facts of the case, could not be exercised 
The application was misconceived anc 
therefore, not entertainable, ATR 1970 SC 
997, AIR 1962 SC 527, Rel. on; AIR 1932 
Bom 271, Referred, (Paras 7, 8, 9: 

Anno: AIR Comm., Civil P, C. (Stk 
Edn.), S. 151, N. 5; O. 11, R. 21, N. 3. 
Cases Referred: Chronological Paras 
AIR 1970 SC 997 .. 
AIR 1962 SC 527 
AIR 1932 Bom 271 í 
(1885) 31 Ch D 478: 55 LJ Ch a. 

Haigh v. Haigh 

Sujit Sinha, for Petitioner; Mrs, Aim 
Pal, for Respondent. 


ORDER: — This is an ere by 
the defendant No, 2 for stay of hearing 
of the suit, leave for filing the affidavit 
of documents, for an order, restoring the 
defence in the. suit etc, The plaintiff had 
instituted the suit against the defendants 
Nos. 1 and 2 for recovery of Rs, 7,941.70, 
interests and costs, The suit was settled 
with the defendant No.1. The defendant 
No. 2 filed its written statement denying 
the plaintiff's claims, On 29-3-77, the 
learned Master passed an order directing 
the plaintiff and the defendant No. 2 ta 
file their respective affidavit of docu- 
ments by 2-5-77. None of the parties 
complied with the said order, The plain- 
tiff, thereafter, filed its affidavit of docu- 
ments on 2-2-78. On 26th June 1978. 
the plaintiff took out an application be- 
fore the learned Master for an order 
against the defendant No. 2 for filing its 
affidavit of documents and for 
out the defence in default. The. notice of 
that application was duly received by 
the defendant No. 2. On 6-7-78, in pres- 
ence of the said defendant’s Advocate. or 
Record the learned Master passed the 
following order :— 


“Order made in terms of prayers (a), 
(b) and (c) of the summons save and ex- 
cept that the defendant No. 2 do file its 
affidavit of documents within a fortnight 
from date. Assessed Costs of Rs. 44/- tc 
be paid to the plaintiff before filing the 
affidavit.” 

2. The prayer ‘(c) of the petition 
referred to in the said order was as fol- 
lows :—~ 

"In default of filing the affidavit with- 
in the time allowed by this Hon’ble 
Court, the defence of the defendant 
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No. 2 be struck out and the suit be 
placed in the list of undefended suit for 
hearing.” 


3. The defendant No. 2 did not file 
the affidavit of document in time and as 
such the defence was struck out and the 
suit was placed in the undefended list, 
The defendant No. 2 thereafter took out 
the present application. In the petition 
it has been alleged that its Advocate on 
record duly communicated the order 
dated 6th July 1978 to the defen- 
dant No. 2 who by its letter dated 
10-7-1978 informed the said Advo- 
cate on record that the petitioner did not 
want to disclose any document. The peti- 
tioner has a representative in Calcutta 
by the name of Sri Pannalal Dutte Roy. 
It was alleged in the petition thst the 
Advocate on ~ record informed this Cal- 
cutta representative on 13-7-78 that the 
affidavit of documents would be made 
ready and he would be informed about 
the same. The affidavit was in fact made 
ready on 11-8-78 long after the expiry 
of the time, All that the defendant 
No. 2 had to do was to intimate the 
plaintiff's Advocate on: Record tha: no 
document would be disclosed and that 
should have been done before the expiry 
of time. But nothing was done, the de- 
fault clause became operative on expiry 
of 28-7-78, the defence was struck off 
and the suit was transferred to the un- 
defended list. 


4.: Mr. Sujit Sinha, appearing on be- 
half of the petitioner, submitted that the 
plaintiff's application before the learned 
Master was a composite application for 
discovery and for striking out the 
defence in default. According to him, no 
such composite application would lie 
under O. 11, R. 21 of C. P. C. after the 
Civil Procedure Code was amended in 
1976 and as such the learned Master had 
no jurisdiction to pass the order dated 
6-7-78. If so, the petitioner, should have 
preferred an appeal under Ch, 6, R. 15 
of the O. S. Rules or under O. 43, 
R. 1 (f) of C. P. C. Admittedly no such 
step was taken by the petitioner, More- 
over, the petitioner did not take any 
objection to the maintainability cf the 
petition before the learned Master in 
spite of receipt of the notice of the said 
application in time, The order dated 6-7- 
78 was passed in presence of its Advo- 
cate on record, Mr. Sinha, thereafter sub- 
mitted, that unless there was a wilful 
default by the petitioner in carrying out 
the order of discovery, the defence 
should not be and/or could not be „struck 
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out. He relied on AIR 1932 Bom 271 at 
p. 272 and (1885) 31 Ch D 478 in support 
of his aforesaid contentions. Nobody will 
dispute this proposition. But Mrs. Ruma 
Pal, appearing on behalf of the respon- 
dent, submitted that the facts of this 
case would prove glaring wilful default 
on the part of the petitioner. The order 
of 6-7-78 came to its knowledge within 
10-7-78 but no step was taken by ths 
petitioner up to 11-8-78 knowing fully 
well the consequence of the default clause 
in the order. The petitioner has an Ad- 
vocate on- record in Calcutta and a Cal- 
cutta representative. In spite of all these 
advantages, the petitioner could not file 
its affidavit in time, nor informed the 
plaintiff's Advocate on record in time 
that the defendant No. 2 would not dis- 
close any document. If the defendant 
was informed in time the order dated 
6-7-78 could have been suitably modified 
by mentioning the matter before the 
learned Master. The aforesaid facts 
amounted to wilful default and in sup- 
port of her contention she also relied on 
AIR 1932 Bom 271 — the very same case 
relied on by Mr, Sinha, According to 
Mrs. Pal the facts of the said case are 
similar to that of this present case, In 
that case, the party was held to be guilty 
of wilful default and his defence was 
struck out, Mrs, Pal invited my atten- 
tion to page 272 of the report. ‘ 


“the defendant to an action disobeyed 
an order to produce documents for ins~ 
pection. Her defence was struck out and 
judgment given against her in default of 
a defence, There was evidence that her 
solicitor had explained to her the effect 
of the order for production and the con- 
sequence of disobeying it. The defendant 
took out a notice under O. 27, R. 15, for 
setting aside the judgment and for ex- 
tending the time for production of ths 
documents, The Court held the default 
was wilful and refused to set aside the 
judgment.” 


5. I accept the submission of Mrs. Pal 


and hold that the petitioner is guilty of . 


wilful default. 


6. Myr, Sinha iieiSeter: submitted 
that the Court has jurisdiction under 
S. 151 of the Code of Civil Procedure as 
well as under Chap, XXXVIII, R. 46° of 
the O. S. Rules to extend time to file 
the affidavit of document by treating this 
application as a fresh application and 
the order passed would also be treated as 
a fresh order under O. n, R.-18 of the 
C. P. C, 


Balmer Lawrie & Co. v, Assam Brook Estates 


. his remedy provided elsewhere 


ALR 


7. I am unable to accept the above 
submission of Mr, Sinha. The order dated 
6-7-78 was an appealable order under 
O. 43, R. 1 (f) but the petitioner did not 
prefer any appeal therefrom, The result 
is that the order has become final and 
binding on the petitioner, The inherent 
power of Court cannot be invoked for 
neutralising the effect of the order dated 
6-7-78. In AIR 1970 SC 997 at p. 998 
(Nain Singh v. Koonwargie) it has been) 
held as follows :— 

“Inherent jurisdiction of the Court 
must be exercised subject to the. rule that 
if the Code does coritain specific provi- 
sions which would meet the necessities 
of the case, such provisions should be 
followed and inherent jurisdiction should 
not be invoked, In other words the Court 
cannot make use of the special provisions 
of S. 151 of the Code where a party had 
in the 
Code and he neglected to avail himself 
of the same. Further the power under 
S. 151 of the Code cannot be exercised 
as an appellate power.” 








vit of documents, unless the Court sits 
on appeal over the order dated 6-7-78, 
none of the prayer in the petition can be 
granted. Mr, Sinha, in fact is asking the 
Court to use the inherent power as a) 
appellate power which is completely di 
approved by the Supreme Court, 


9. In AIR 1962 SC 527 (Monohar Lal 
Chopra v. Rai Bahadur Rao Raja Seth 
Hiralal) the Supreme Court held at 
page 537 im 


“Inherent jurisdiction of the Court to 
make orders ex debito justitiae is un- 
doubtedly affirmed by S. 151 of the 
Code, but that jurisdiction cannot ba 
exercised so as to nullify the provisions 
of the Code, Where the Code deals ex- 
pressly with a particular matter, the 
provisions should normally be regarded 
as exhaustive.” 

Any order passed on this application 
in terms of the prayer in the petition 
will have the effect of setting aside the 
order dated 6-7-78 and would amount to 
exercising inherent power as an appel- 
late power. In view of this I have no 
jurisdiction to entertain this applica- 
tion as the same is misconceived, In the 
premises, this application is dismissed 
with costs, 


Application dismissed, 
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SABYASACHI MUKHARJI, J. 


Madan Mohan Varma and others, Peti- 
tioners v, University of Calcutta anda 
others, Respondents, 


Matter No. 387 of 1978, D/- 20-6-1978. 
Calcutta University Statutes, Statute 12 
= Decision to cancel examination — De- 
cision taken for ensuring discipline — 
No violation of principles of natural jus- 
tice — No individual notice to examinees 
necessary. AIR 1970 SC 1269 and AIR 
1973 Bom 5, Foll., AIR 1953 Cal 212, Ref. 
(Constitution of India, Art, 226 — Natu- 
ral justice.) (Para 3) 
Anno: AIR Comm, Constitution of 
‘India (2nd Edn.), Art, 226,.N. 59 (A). 
Cases Referred: Chronological Paras 
AIR 1973 Bom 5 zZ 
AIR 1970 SC 1269 Z 
AIR 1953 Cal 212 3 


ORDER :— This is an application by 
three petitioners who claim to have been 
candidates in the last LL, B. examination 
held by the University of Calcutta. In 
this application they challenge the action 
of the University in cancelling the said 
LL, B, Examination and the resolution 
passed by the University Council on the 
11th May, 1978 and postponing the other 
papers of the said examination. It ap- 
pears that on the 3rd May, 1978, 5th May, 
1978 and on 10th May, 1978 final LL, B. 
Examination was held of the following 
subjects: Rules of Court, Drafting and 


Pleading and Law of Equity. Examina- - 


tion of three other papers, viz., Company 
Law, Labour Law and Taxation had yet 
to take place when the cancellation order 
was passed. The ground for cancellation 
of the said examinations and of postpon- 
ing of the rest of the examinations was 
stated by the University to be ‘mass copy- 
ing’ by most of the examinees in the exa- 
mination as so far held. On behalf of 
the petitioners it was contended that 
there were no materials before the Uni- 
versity to come to the conclusion that 
there had been mass copying and as such 
the action of the University was not 
justified. It was urged that the said ac- 
tion had jeopardised the future prospects 
and the career of the students and the 
University did not act in good faith hav- 
Ing regard to natural justice and in con- 
sonance with fairpley. 


2. In the case of Bihar S. E. Board v. 
Subhas Chandra, AIR 1970 SC 1269, the 
Supreme Court.had to consider a similar 
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position. There the Supreme Court 
was considering the cancellation of 
examination by the Bihar School Exa- 
mination Board. The Supreme Court 
observed that a case of this type 
was not a case of a particular individual 
who was being charged with adoption of 
unfair means but of the conduct of all 
the examinees or at least a vast majority 
of them at a particular centre. It was 
not a question of charging anyone indivi- 
dually with unfair means but condemna- 
tion of the examination as ineffective for 
the purpose it was held. In those cir- 


. cumstances the Board was not obliged to 


give opportunity to all the candidates to 
represent their cases. The Supreme 
Court noted that the examination was 
vitiated by the adoption of unfair means 
on a mass scale and in those circumstanc- 
es it would be wrong to insist that the 
Board must hold a detailed enquiry into 
the matter. The Supreme Court, fur- 
ther, observed that there were sufficient 
materials on which it could be demon- 
strated that the University was right in 
its conclusion that the examinations ought 
to be cancelled; then the academic stan- 
dards required that the University’s ap- 
preciation of the problem must be res- 
pected. Similar view was expressed in a 
slightly different context by the Bombay 
High Court in the case of B. Louis v, 
Nagpur University, AIR 1973 Bom 5. 


3. Counsel for the petitioners, however, 
drew my attention to the decision af the 
Division Bench of this Court in the case 
of B. C. Dasgupta v. Bijoyranjan, AIR 
1953 Cal 212 and he drew my attention 
to the observations of the Division Bench 
at page 215 where the Division Bench ob- 
served that such decisions as to whether 
the candidates had been guilty of unfair 
means and what punishment should be - 
inflicted must be arrived at fairly and in 
consonance with the principles of natural 
justice. Counsel for the petitioners urg- 
ed that in this case there was no mate- 
rial — at least no sufficient material be- 
fore the university authorities to take 
the decision that it did. It appears from 
the affidavit of Dr. Sankari Prasad Baner- 
jee, affirmed on the 7th June, 1978 that 
reports were received by the University 
authorities about mass copying and other 
breaches of discipline. The Vice-Chancel- 
lor thereupon appointed visiting teams 
from amongst the teachers represented 
by West Bengal College and University 
Teachers’ Association and also Calcutta 
University Teachers’ Association and di- 
tected those visiting teams to visit each 
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of the LL. B. examination centres and 
submit reports as to how the- examinations 
were going on and as to whether there 
were any unfair means adopted by. the 
examinees concerned, After visiting each 
of the centres such visiting teams sub- 
mitted their reports and copies of the 
said reports are annexed to the affidavit 
and marked with the letter ‘'B’. 
gone through the reports annexed to the 
said affidavit and these state, inter alia; 
“We are convinced from the experience 
of personal inspection and observation 
that almost all candidates have resorted 


to unfair means of serious nature. Be it - 
that during our in-- 


further mentioned 
spection, candidates of some rooms 
threatened ‘us with physical violence and 
used ugliest abusive language”. The re- 
ports of the different centres are more 
or less in similar terms. If on the basis 
of these reports the University-Council 
had taken the decision at its meeting of 
12th May, 1978, as mentioned in sub- 
para (e) of para 7 of the affidavit of the 
Registrar, in my opinion, it cannot be 
said that the university had acted with- 
out material or without sufficient mate- 
On this resolution of the Univer- 











tion. The Vice-Chancellor is authorised 
o ensure the discipline of the students 
under Statute 12 of the Calcutta Uni- 
versity Statutes. Having regard to the 
mature of the allegations involved in this 
i case, in my opinion, no question of giv- 
g individual notices arises, In that view 
of the matter the action of the Univer- 
sity cannot be said to be either violative 
of the principles of natural justice or 
based on no relevant materials at all. 
‘of the ratio of the 


o hereinbefore, in my opinion, there- 
toie the action of the University cannot 
be impugned. 


4. In the premises, the challenge fails 
and the application is dismissed. The 
Rule Nisi is discharged. Interim order, 
if any, is vacated. There will, however, 
be no order as to costs, 


Application dismissed. 


T. Majumdar v. K. B, Ghosh & Co, 
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‘tion proceeding 


. has to be borne in mind, 
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AIR 1979 CALCUTTA 68 
SABYASACHI MUKHARIJI, J. 
Tarapada Majumdar, Applicant Y 
K. B. Ghosh and Co., Respondent. 
Suit No. 510 of 1977, D/~ 10-4-1978, 


Torts — Defamation — Liability of 
lawyer for defamatory statement contain- 
ed in letter addressed to arbitrator on 
instructions of client, 


The controversy as to whether ina 
statement made in the course of arbitra- 
the immunity which a 
lawyer enjoys in judicial proceedings 
would also be attached or not is not 
relevant in this instant case because the , 
statements made in the letter which ara 
alleged to be defamatory were not made 
during the hearing of the arbitration 
proceeding but were made in a letter 
written to the arbitrator. But, even 
apart from the question of statements, 
made during the pending proceeding if a 
lawyer in respect of an impending 
proceeding indicates the views of his 
client, can he be made liable for defa- 
mation is really the, question that arises 
for consideration. On the one hand, 
there is the need for public policy and 
public convenience that in the scheme 
of administration of justice those who 
are concerned, and in such cases lawyers 
and Advocates are very much concerned, 
must be given full freedom for the vin- 
dication of the rights of the clients, It 
at the present 
stage, when there is erosion of sense of 
responsibility and dignity and deteriora- 
tion of the standard of carefulness there 
fs a clamour for accountability for the 
actions for all concerned. It has been 
said that a lawyer is not like a loose 
canon to inflict any discriminatory 
damages wherever he announces that he 
is acting within his professional capacity, 
Therefore justice, equity and good con< 
science and the standard to be’ followed 
in case of this nature demands that be« 
tween the public policy and between the 
freedom of the citizen, a balance has to 
be struck and such a balance would | be 
struck well in this case by stating thal 
on occasions like this in respect of an 
impending judicial proceeding, if a 
lawyer acts in his professional capacity 
on the instructions of his client then 
his statements are immune from being 
the basis of action of defamation, unless 

ress malice is pleaded and when 
challenged established. In this case there 
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fis no doubt and indeed it is not disputed 
that the statements written by the firn 


of lawyers, defendant No. 1 were written - 


on instruction of clients the defendant 
Nos. 2, 3 and 4. There is no dispute that 
the statements were written in conne>- 
tion of an impending proceeding, indeed 
based on the statements contained .n 
that letter an application was soon thers 
after made which resulted in the order 
of the Court revoking the authority of 
the plaintifi-Arbitrator by consent of 
parties, It is also common case that per- 
sonally the firm, defendant No. 1 wes 
not known to the plaintiff except tke 
allegations that one of the partners f 
the firm was an uncle of one of tke 
parties. No other allegation or fact h:s 
been made from which an inference 3f 
malice may be drawn in this case. If 
that is the position malice has not been 
sufficiently pleaded and on challenge 
made in this application praying for 
deletion of the name of defendant No. 1 


from cause title of the plaint the plain- ` 


tiff has not indicated prima facie ary 
facts from which it can be said that the 
question of malice requires investigation 
in this case. The suit against the defen- 
dant No. 1 must, therefore, fail, 

(Para 12) 


Cases Referred: Chronological Paras 
(1972) Suit No, 1689 of 1968 D/~ 13-4- 


1972 (Cal) . ul 
AIR 1970 Bom 424 L1 
1964 Cal LJ 263 . 20 
AIR 1946 Mad 538: 48 Cri LJ 188 


(FB) 20 
AIR 1935 All 117 ‘ 20 
AIR 1932 Bom 490: 33 Cri LJ 740 20 
AIR 1927 Cal 303: 28 Cri LJ 472 9 
AIR 1927 Mad 37: 28 Cri LJ 313 9 
ATR 1921 Cal 1: 24 Cal WN 982: 52 

Cri LJ 31 (SB) 9 
1917 AC 309:117 LT 34 Adam 7. 

Ward 8 
AIR 1914 Cal 255(1): ILR 41 Cal 514: 

14 Cri LJ 528 9 


(1894) 1QB 838: 70 LT 366, Baker 
v. Carrick 7 
1894) 1 QB 842: 70 LT 368 Boxsius v. 
Goblet Freres 7 
(1892) 1 QB 431: 66 LT 513, Royal 
T Aquarium and Summer and Winter 


Garden Society v. Parkinson To 


(1883) 11 QBD 588 : 
v. Lamb 
Jayanta Mitra, for Applicant; $. A 

for Respondent. 

ORDER :— This is an application ky 
defendant No. 1 K. B. Ghosh & Co.-a 
firm carrying on business and having iss 
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office at 6, Old Post Office Street, Cal- 
cutta in Suit No. 510 of 1977 asking that 
the suit against the applicant, K, B. 
Ghosh & Co. be dismissed, the neme of 
M/s. K, B. Ghosh & Co. be deleted from 
the cause title of the plaint amd the 
plaint be amended by deleting or striking 
out the allegations against K. B. Ghosh 
& Co, It appears that there was a part~ 
nership firm under the name ani style 
of Calcutta Decorators of which Purna 
Roy Chowdhury, Smt. Mallika Roy 
Chowdhury, one Amit Roy Chowdhury 
and Ajit Kumar Roy Chowdhury, who 
are. defendants Nos, 2,3&4 in the pre- 
sent suit, were the partners, There were 
certain disputes and there was € refer- 
ence to arbitration and the arbitrators 
were one Tarapado Majumdar ani Pari- 
mal Kumar Roy Chowdhury. In respect 
of the said arbitration proceedings, the 
defendant No. 1, K. B. Ghosh & Co. 
wrote a letter to Sri Tarapado Ma*umdar, 
who was one of the arbitrators on the 
19th July, 1977 which contained, Miter 
alia, the following allegations: 


“By a letter dated 18th May, 1977 
written by the Joint Arbitrator our 
clients were directed not to interfere 
with the activities of Sri Ajit Kur-ar Roy 
Chowdhury, who was described as a 
manager. The said letter was ad-lressed 
to all the four parties concerned and was 
dated 18th May, 1977, From a note writ- 
ten by Sri Ajit Kumar Roy Chowdhury 
on 17th May, 1977, it transpired fhat he 
recorded the exact wordings of your said 
letter dated 18th May, 1977. The said 
fact was brought to the notice of the 
joint arbitrators in the meeting held on 
18th June, 1977 and also by jetter dated 
28th June, 1977. Out of the two arbitra- 
tors, you came to the rescue of fri Ajit 
Kumar Roy Chowdhury and said that to 
quicken the matter, you personally com- 
municated the said fact to Sri Ajit 
Kumar Roy Chowdhury over the phone 
on 17th May, 1977. This is surely an 
act of misconduct on your par, You 
have contacted a party and discussed 
with him regarding the pending arbitra~ 
tion behind the back of others namely 
our clients. 


But our clients were really upset when. _ 


they discovered that on 20th June, 1977, 
Sri Ajit Kumar Roy Chowdhury and his 
family took you and Sri Jiten Benerjee, 
a common friend of you and Eri Ajit 
Kumar Roy Chowdhury along with them 
to Pondicherry by 3 Up Madras Mail at 
his own cost and .expenses. You will 
appreciate that as an Arbitrator when 


70 Cal. [Prs, 1-3] T. Majumdar vy, K. B. Ghosh & Co, (S. Mukharji J.) 


the arbitration is pending you should 
not accept such treatment from a party 
to the. proceedings, You are surely guilty 
of moral turpitude and legal misconduct, 


On Sunday last 17th July, 1977 Mr. & 
Mrs, Ajit Kumar Roy Chowdhury took 
you and Mr..& Mrs, Shyamal Ghosh 
for entertainments. 

On 6th July, 1977, you accepted 
Rs, 56.30p in cash from Sri Ajit Kumar 
Roy Chowdhury.” 


The letter further went on to state that 
the clients of K. B. Ghosh & Co. who 
were stated to be Sri Aparna Roy Chow- 
dhury, Smt: Mallika Roy Chowdhury and 
Sri Ajit Kumar Roy Chowdhury had no 
hesitation to say that Sri Tarapado 
Majumdar could not act as an impartial 
arbitrator and in the fitness of things he 
should resign from the office. It was 
further alleged that the letter in ques- 
tion was being written on the instruc- 
tions of the clients, It appears that the 
defendants Nos, 2, 3 and 4 who were the 
clients of the petitioner made an appli- 
cation to this Court under Sections 5, 8, 
9, 11 and 41 of the Arbitration Act, 1940 
more or less on the same allegations and 
the said letter was annexed to the peti- 
tion. Sri Tarapado Majumdar was also 
made a party to the said application. 
The ‘said application was heard by me 
“and on 7th Sept, 1977 by consent of 
the parties, I had revoked the authority 
of the arbitrators and umpire and had 
removed them and appointed a member 
of the Bar as the ‘arbitrator. In those 
circumstances the plaintiff, Sri Tarapado 
Majumdar on 26th August, 1977 institut- 
ed a suit being No. 510 of 1977 against 
the applicant, M/s. K. B, Ghosh & Co. 
as defendant No. 1 and defendants, 
Purna Roy Chowdhury, Smt. Mallika 
Roy Chowdhury and Sri Ajit Kumar Roy 
Chowdhury. The plaintiff has alleged in 
the suit thet he was a businessman and 
had a reputation in the market. He had 
referred to the letter dated 19th July, 
1977 written by the defendants Nos. 2 to 
4 which according to him contained seri- 
ous and untrue defamatory words. It was 
further alleged that the allegations in 
the said letter were false. and malicious 
and the allegations were published to 
the stenographer, typist to the defendant 
No, 1, to the clerk and (sic) the plaintiff 
and to Ajit Kumar Roy Chowdhury and 
to P. K. Roy Chowdhury to whom the 
copies of the letters were sent. It was, 
further, alleged in the said letter the 


defendant meant and was understood to 


‘published 


ALB. 


mean that the pleintiff was a dishonest 
person, completely lacking in particular, 
the integrity, the plaintiff was open to 
ilegal gratification and susceptible to 
bribery. In the aforesaid circumstances, 
the plaintiff has instituted the suit claim- 
ing damages for defamation for Rupees 
50,000/- and consequential reliefs, 


2. In this application the applicants 
have stated that the letter in question 
was written -by the ‘applicants under 
instructions from their clients and the 
applicants did not personally know the 
plaintiff, The petitioners had further 
affirmed that the statements contained 
in the said letter were based on infor- 
mations derived from defendants Nos,,2, 3 
and 4 and the petitioners had no per- 
sonal knowledge of the allegations con- 
tained therein. It is further the case of 
the petitioners that the said letter was 
written under instructions received from 
defendants Nos. 2, 3 and 4 and in dis- 
charge of the duties as Advocates, It is 
further mentioned by the petitioners 
that the petitioners had never seen the 


- plaintiff. The petitioners alleged that they 


were never personally acquainted with 
the plaintiff and never heard of the 
plaintiff prior to the receipt of the 
instructions from defendants Nos. 2,3 and 
4 in connection with the disputes with 
Sri Ajit Kumar Roy Chowdhury regard- 
ing the firm, Calcutta Decorators. The 
petitioners have no grievance or enmity 
with the plaintiff. 


3. In ‘the  affidavit-in-opposition, the 
plaintiff after setting out the facts and 
cirenmstances has denied the bona fides 
and the legality of the alleged imstruc- 
tions. The plaintiff has further stated 
that the said allegations were made and 
“falsely and maliciously to 
squeeze him out of the reference by 
character assassination’, The plaintiff 
has stated “I say that the allegations 
made in the letter dated 19th July, 1977 
are maliciously false and wrongfully and 
deliberately made to lower me in the 
estimation of the right thinking member 
of the public and to injure me in my 
credit in the business.” The plaintiff ad- 
mits that the plaintiff is not known to 
the petitioner firm. The plaintiff has 
further stated that Mr. B. B. Ghosh who 
fs a partner of the petitioner firm is an 
uncle of defendant Sri Purna Roy Chow- 
dhury and as such it is alleged that he 
is personally interested in the matter. 
The plaintiff further alleged that the 
petitioners wrongfully and illegally iden- 
tified themselves with their clients in 
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writing and publishing the maliciovs, 
false and defamatory letter. In tke 
affidavit in reply on behalf of M/s. K. B. 
Ghosh & Co. it was stated that Mr. B. 3. 
Ghose of M/s, K. B, Ghosh & Co. did 
not deal with the matter, It is in tke 
background of these facts of the caze 
and averments that the claims of the 
plaintiff against defendant No. 1 M.s, 
K. B, Ghosh & Co. have to be decidec. 

4, Before I deal with this point, I may 
notice the relevant authorities both in 
England and in India on this subject sf 
the matter. In Cordery on Solicitors 15-h 
Edition, page 39 it has been observed 
as follows: 

“A Solicitor acting as an advocate 
cannot be sued in respect of anythisg 
he may say in course of a judicial pr>= 
ceeding, even though the statement mace 
is clearly malicious and has no relevanze 
to the case in which he is engaged. 

The privilege is absolute and applizs 
equally to proceedings before a tribunal 
recognised by law which whilst not m 
the ordinary proceedings a judicial Tc- 
bunal, acts in the same way as a Court 
of law acts in respect of any proceedings 
before it, 

The Advocate enjoys an absolute pr- 
vilege of speech because it is in tke 
public interest as well as in the interest 
of his client that the administration >f 
justice should be entirely unfettered. 


Although the cases in support of these 
statements referred to counsel, a solicdi- 
tor when acting as Advocate enjoys tke 
same privilege, ; 

The privilege is not confined to tke 
spoken word but extends to pleadinzs 
settled by the Solicitor (or Counsel) and 
other written matter introduced by him 
for the purpose of proceedings even 
though they have no relevance or 
authority to support them.” 


5. Gatley on Libel and Slander, 7-h 
Edition also deals ,with the subject. at 
page 382 of the book dealing with abs:- 
lute privilege, the learned authors noze 
that there are certain occasions on which 
public policy and convenience require 
that men should be free from respond- 
bility for the publication of defamatory 
words, But the Courts are unwilling -0 
extend the number of those occasions cn 
which no action would lie even though 
the defendant published the words with 
full knowledge of their falsity and with 
the express intention of injuring the 
plaintiff. According to the learned 
authors, an absolute privilege attached 


` course of any proceedings before 
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to the statements, inter alia, were: state- 
ments made during the course of judi- 
cial proceedings or statements made in 
the course of quasi judicial proceedings 
and/or statements contained in documents 
made in judicial or quasi judicial pro- 
ceedings, At page 383 of the book, the 


. learned authors note that the authorities 


establish beyond all question that neither 
party, witness, counsel, jury nor judge 
could be put to answer civilly or crimi- 
nally for words spoken in office and no 
action for libel or slander would lie 
whether against a judge, counsel, wit- 
nesses or parties for words spoken in 
any 
Court recognised by law and this 
although the words were written or 
spoken maliciously, without any justifi- 
cation or excuse and from personal ill- 
will or anger against the party defamed. - 
It is also immaterial whether such a 
proceeding takes place in open court or 
in private. This rule is not founded on 
the absence of malice in the party sued 
but is founded on the public policy which 
requires that these functionaries when 
performing their right in a judicial 
proceeding be free from any fear and 
be uninfluenced by any fear of an action 
for defamation or prosecution fer libel, 
The rule exists not because the conduct 
of those persons ought not of itself to be 
actionable but because if their conduct 
was actionable, actions would be brought 
against judges and witnesses in cases in . 
which they had not spoken with malice, 
in which they had not spoken with 
falsity. 


6. The learned authors of Gatley 
have further dealt with the extent of 
privilege at page 400. Apart from this, 
as noted by the said authors at pages 442 
and 443, there are occasions upon which, 
on grounds of public policy and conveni- 
ence, a person may, without incurring 
legal liability, make statements about 
another which are defamatory and in 
fact untrue. On such occasions a man, 
stating what he believes to be the truth 
about another, is protected in_so doing, 
provided he makes the statement honest- 
Ty and without any indirect or improper 
motive. These occasions are called occa~ 
sions of qualified privilege, for the pro- 
tection which the law, on grounds of 
public policy, affords is not absolute but 
depends on the honesty of purpose with 
which the defamatory statement is made. 
The rule being founded on the general 
welfare of society, new occasions for its 
application will necessarily arise with 
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continually changing ` conditions. The 
learned authors of Gatley on Libel and 
Slander at page 443 have dealt with the 
main classes - of qualified privileges and 
one of the classes is statements made by 
the defendant in the conduct of his own 
affairs in a matter in which his own 
interest is concerned. Counsel for. the 
plaintiff in this case also drew my atten- 
tion to the observations of the learned 
authors at page 407 where dealing with 
‘statements made in a judicial proceeding 
the learned authors have noted that the 
privilege has never been extended be- 
yond courts of justice and tribunals act- 
ing in a manner similar to that in which 
such courts act. They have further noted 
that a domestic forum which derives its 
authority. solely from the submission or 
consent of the parties does not enjoy this 
privilege, This passage was relied on in 
_ support of the theory that the allegations 
having been made in the instant case in 
respect of an arbitrator in this case, who 
derived his authority on the submission 
of the parties, the statements did not 
qualify for either absolute or qualified 
privilege. 


7. The liability of lawyers for defama- 
tion has been considered in several deci- 
sions in England, Reliance was placed 
on the well-known decision of the Court 


of Appeal in England in the case of. 


. Munster v. Lamb, (1883) 11.QBD 588. 
There the Court has observed that no 
action would lie against an advocate for 
defamatory words spoken with reference 
to and in the course of an enquiry before 
a judicial tribunal, although these were 
uttered by the advocate maliciously and 
not with the object of supporting the 
case of his client, and were uttered 
without any justification or even excuse 
and from personal ill-will or anger to- 
wards the person defamed arising out of 
a previously existing cause, and are irre- 
levant to every issue of fact which ‘is 
contested before the tribunal, There H 
was charged before a Court of petty 
sessions with administering drugs to the 
inmates of M’s house in order to facilitate 
the commission of a burglary at it, M 
was the prosecutor, and L, who was the 
solicitor, appeared for the defence of H. 
There was some evidence, although of a 
very slight character, that a narcotic drug 
had been administered to the inmates of 
M’s house on the evening before the 
burglary, and H had been at M’s house 
-on that evening, During the proceedings 
before the court of petty sessions, L, 
acting as advocate for H, suggested that 
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M might be keeping drugs af his house 
for immoral or criminal purposes, There 
was no evidence that M kept any drugs 
for those purposes. It was held that no 
action by M for defamation would lie 
against L. There at page 600 Brett, M. R. 
observed that so long as an advocate 
acted bona fide and said what was rele- 
vant, owing to the privileged occasion 
defamatory statements made by him did 
not amount to libel or slander although 
those would have been actionable if they 
had not been made while he was dis- 
charging his duty as an advocate, The 
Master of Rolls further observed at page 
$03 that if upon the grounds of public 
policy and free administration of the law 
the privilege be extended to judges and 
witnesses, although they spoke malicious~ 
ly and without reasonable .or probable 
cause, it: was all the more for the benefit 
of the administration of the law that 
counsel also should have an entirely free 
mind. The Master of Rolls, however, was 
speaking there with reference to counsel - 
actually. conducting a case before the 
tribunal. Similar view was expressed by 
Fry, L, J. at page 607 of the report. In 
the case of Royal Aquarium ` and Sum- 
mer and Winter Garden Society v. Par- 
kinson, (1892) 1 QB 431: (1891-4 All ER 
429) it was observed by the Court of 
Appeal that absclute privilege attached 
to all judicial proceedings and also to the 
proceedings of tribunals which had the 
attributes of a court of justice but it did 
not -extend to the proceedings of a tri- 
bunal acting administratively, although 
such a tribunal had to decide judicially 
fn the sense of acting fairly and imparti~ 
ally, The statement of a member of a 
county. council on such an occasion, 
however, will, if made bona fide and 
without malice, be entitled to qualified 
privilege. It was further observed that 
malice could be established by proof of 
a state of mind short of deliberate false- 
hood, but which led the person publish- 
fing the words complained of, from anger 
or some other wrong motive to be reck- 
less whether the aspersions he cast on 
other people were true or false, regard- 
less of the truth. The burden of proving 
malice was on the plaintiff in an action 


‘for defamation. Lopes, L. J. at page 436 


of the reprint report observed, inter alia, 
as follows :— d : 


“The authorities establish beyond all 
question that neither party, witness, 
counsel, jury, nor judge, can be put to 


‘answer civilly or criminally for words 


spoken in office; that no action of libel 
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or slander lies, whether against judges, 
counsel, witnesses, or parties, for wor® 
written or spoken in the course of any 
proceeding before any court recognised 
by law, and this though the words writ- 
ten or spoken were written or spoken 
maliciously, without any justification or 
excuse, and from personal ill-will ani 
anger against the person defamed. This 
absolute privilege has been conceded on 
the grounds of public policy to ensur3 
freedom of speech where it is essential 
that freedom of speech should exist and 
with the knowledge that courts of justics 
are presided over by those who from 
their high character are not likely t> 
abuse the privilege, and who have th? 
power and ought to have the will, to 
check any abuse of it by those who ap- 
pear before them. It is, however, a pri- 
vilege that ought not to be extended. i 
belongs, in my opinion, to courts recog- 
nised by law, and to such courts only.’ 
In the case of Boxsius v. Goblet Freres, 
(1894) 1 QB 842 the Court of Appeal was 


concerned with a case where a solicitor 


acting on behalf of his client, wrote and 
sent to the plaintiff a letter containing 
defamatory statements regarding her. 
The letter was dictated to a clerk in tha 
office, and was copied into the letter- 
book by another clerk. In an action 
against the Solicitor for libel it was held 
that the occasion was privileged, ‘sinc3 
the communication if made by the soli- 
citor direct to the plaintiff would havs 
been privileged, and the publication te 
his clerks was necessary and usual iz 
the discharge of his duty to his client 
and was made in the interest of his client. 
Similarly in the case of Baker v. Carrick, 
(1894) 1 QB 838, a solicitor acting on be- 
half of his client, gave written notice te 
an auctioneer not to part with the pro- 
ceeds of the sale of certain goods, en- 
trusted to him for sale, on the ground 
that the owner of the goods had commit- 
ted an act of bankruptcy upon which am 
order of bankruptcy might be made 
against him. In an action by the owne: 
of the goods against the solicitor for libel 
it was held by the Court of Appeal tha: 
the action was privileged, since the soli- 
citor was acting in the ordinary course 
of his duty to his client and the occasion 
would have been privileged had the 
client himself written the letter. 


8. In the case of Adam v. Ward re- 
ported in 1917 AC 309, it was similarly 
held that a lawyer acting on behalf o? 
his client in course of a pending judicia 
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proceeding would enjoy absolute privi~ 
lege. 


9. The question was similarly ezamin- 
ed in India in the case of Nikunja Behari 
Sen v. Harendra Chandra Sinha, ILR 41 
Cal 514 : 18 Cal WN 424: (AIR 1214 Cal 
255 (1), There was the question of cri- 
minal liability and the Court held that” 
there was absolute privilege. The law 
on this aspect of the matter was stated 
by a Special Bench of this Court in the 
case of Satish Chandra v, Ram Dayal re- 
ported in 24 Cal WN 982 : (AIR 1921 Cal 
1). There the Court observed ai page 
1001 of the report: 


“If a party to a judicial proceeding is 
sued in a civil court for damages im res- 
pect of a statement made therein on oath 
or otherwise, his liability in the adsence 


.of statutory rules applicable to thə sub- 


ject must be determined with reference 
to principles of justice, equity and good 
conscience. There is a large prep nder- 
ance of judicial opinion in favour of the 
view that the principles of justice, equity 
and good conscience applicable in such 
circumstances should be identical with 
the corresponding relevant rules Jf the 
Common Law of England.” 

In the case of Fakir Prasad Ghose v. 
Kripasindhu Pal Bhuti, ATR 1927 Cal 303, 
the Division Bench of this Court observ- 
ed that a pleader must use a certain 
amount of commonsense and caution in 
asking a defamatory question. There 
might be cases where, under proper in~ 
structions, he is entitled to ask questions 
which are defamatory to the person, so 
as to impeach his credit. But where the 
questions were asked with utter reckless- 
ness, and without regard to seeing whe- 
ther there was any truth in then, and 
with absolute disregard of whether he 
was entitled to ask them or not and they 
were asked not for the good of the case 
but with no other view than publicity to 
injure the reputation of the witress, it 
was held that the questions were asked 
in absolutely bad faith. In the case of 
Anwaruddin v. Fathim Bai Abidir, AIR 
1927 Mad 379, it was held that utterances 
calculated to be defamatory by a lawyer 
in the course of his professional duties 
and required by his duty to his client 
were absolutely privileged. It wes fur- 
ther held that when a lawyer acting in 
the course of professional duties makes 
a prima facie defamatory statement, good 
faith is to be presumed and bad faith is 
not to be assumed unless there -is inde- 
pendent allegation. or proof of private 
malice, . 
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10. In the case of Tulsidas Amanmal 
v. S. F, Billimoria, AIR 1932 Bom 490, an 
Advocate was charged under S. 499 of 
the I. P. Code with defamatory state- 
ments made in course of duties as advo~ 
cate. It was held that the Court ought to 
presume on grounds of public policy that 
he had acted in good faith and upon in- 
structions and ought to require other 
party to prove express malice. It was held 
by the Division . Bench of the Bombay 
High Court that a member of the Bar in 
India has no absolute privilege. Strictly 
speaking an advocate who makes defa- 
matory statements in the conduct of a 
case has no wider protection than a lay- 
man, that is to say, he has to bring his 
case within the terms of Excep. 9 of Sec- 
tion 499 and under S. 105 of the Evidence 


Act; the burden of proof would normally . 


be upon him. But in practice the Courts. 
have held on grounds of public policy 
that an advocate is entitled to special 
protection and that if an advocate is call- 
ed in question in respect of defamatory 
statements made by him in the course of 
his duties as an advocate, the Court 
ought: to presume that he acted in good 
faith and upon instructions and ought to 
require the other party to prove express 
malice. In the case of Rajender Singh 
v. Uma Prasad, AIR 1935 All 117, the 
‘court was concerned with the question 
of contempt and it was held that advo- 
cate has to exercise his own judgment 
and discretion and in case where scandal- 
ous or defamatory matters are.to be 
communicated he has to warn his client 
much more so where the’ offence would 
amount to one of contempt of Court. 
Full Bench of the Madras High Court in 
re a Pleader, Gudivada, AIR 1946 Mad 
538, was concerned with the Legal Practi- 
tioners Act, 1879. It was held by the 
Full Bench that — although an advocate 
has his duty towards his client, he has 
other duties and responsibilities as well. 
He should not on the instructions of his 
client, make a charge of fraud without 
satisfying himself that there are reason- 
able grounds for the allegation. In the 
case of Mt. Zulekha Khatoon v., Bishnu 
Chandra Dhar, 1964 Cal LJ 263, Arun Kr. 
Mukherjee, J. was concerned with a case 
where one B acted as the Solicitor for 
M. and in discharge of his ordinary dut- 
jes to his said client, addressed letters to 
Z and Z thereupon sued both B and M 


for damages on ground of having been 
defamed by such letters, but failed to al- 
lege or establish any malice on the part 
ef B towards Z, It was held that was a 


from the question 


case of improper addition of party to the 
suit and the name of B was struck out 
from the cause title, records and pro- 
ceedings of the suit, 


IL Mr, Justice S. C. Ghose in the un« 
reported decision in the case of Bhupa~ 
tish Roy Chowdhury v. Soven Tagore in 
Suit No, 1689 of 1968 (Cal), judgment 
delivered on 13-4-1972 more or less took 
the same view, In the case of Rustom K, 
Karanjia v. Krishnaraj M. D. Thackersey, 
AIR 1970 Bom 424, it was observed by 
the Division Bench of the Bombay High 
Court that it was not sufficient to attract 
the protection of qualified privilege that 
the subject matier was one of general 
public interest. Malice, ‘in law,- which 
was presumed ïn every false and defa- 
matory statement stood rebutted by a 
privileged occasion. In such a case, in 
order to make a libel actionable, the bura 
den of proving actual or express malice 
was always on the plaintiff. i 


_ 12. In the background of these autho- 
rities above, in my opinion, the position 
is that public policy demands that in the 
scheme of administration of justice the 
lawyer should enjoy certain privilege, 
Iam not concerned here in this case with 
any statements made in the course of 
any judicial proceedings. It has been 
said on good reeson that in the judicial 
proceedings the Advocates and witnesses 
enjoy greater immunity because there 
are Judges to control the said proceed- 
ings so that scandalous ‘and irrelevant 
matters are not recklessly brought in the 
said proceeding. The controversy as to 
whether in a statement made in the 
course of arbitration proceeding this im- 
munity would also be attached or not, in 
my opinion, is also not relevant in this 
instant case because the statements made 
in the letter of 19th July, 1977 which are 
alleged to be defamatory were not made 
during the hearing of the arbitration proa 
ceeding but were made in a letter writ- 
ten to the arbitrator. But, even apart 
of statements made 
during the pending proceeding, if a law- 
yer in respect of an impending proceed- 
ing indicates the views of his client, can 
he be made liable for defamation is real- 
ly the question that arises for considera- 
tion. On the one hand, there is the need 
for public policy and public convenience 
that in the scheme of administration of 
justice those who are concerned, and in 
such cases Lawyers and Advocates are 
‘very much concerned, must be given full 
freedom for the vindication of the rights 
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of the clients, It has to be borne in 
mind, at the present stage, when there 
is erosion of sense of responsibility and 
dignity and deterioration of the standard 
of carefulness there is a clamour for ac- 
countability for the actions for all con- 
cerned. It has been said that a lawyer 
is not like a loose canon to inflict any 
discriminatory damages wherever he an- 
nounces that he is acting within his pro- 
fessional capacity. Therefore justice. 
equity and good conscience and the stan- 
dard to be followed in case of this na- 
ture demands that between the public 
policy and between the freedom of. the 
citizen, a balance has to be struck anc 
such a balance, in my opinion, would be 
struck well in this case by stating that 
on occasions like this in respect of ar. 
impending judicial proceedings, if a law- 
yer acts in his professional capacity or- 
the instructions of his client then his 
statements are immune from being the 
basis of action of defamation, unless ex- 
press malice is pleaded and when chal- 
lenged established. In this case there is 
no doubt and indeed it is not disputed 
that the statements written by K. B 
Ghosh & Co, were written on instruction 
of clients the defendant Nos, 2, 3 and 4 
There is no dispute that the statements 
were written in connection of an impend- 
ing proceeding, indeed based on the 
statements contained in that letter. Ar 
application was soon thereafter made 
which resulted in the order of 7th Sept. 
1977 which I have set out hereinbefore 
It is also common case that personally 
K. B. Ghosh & Co. was not known to the 
plaintiff except the allegations that one 


of the partners of K. B. Ghosh & Co. was. 


an uncle of one of the parties. No othe1 
allegation or fact has been made, from 
which an inference of malice may be 
drawn in this case. If that is the posi- 
tion, in my opinion, malice has not beer 
sufficiently pleaded and on challenge 
made in this application the plaintiff has 
not indicated prima facie any facts from 
which it can be said that the question of 
malice requires investigation in this case. 
Counsel for the pleintiff argued that on 
a point of demurrer, the statements of 


the plaintiff should be. taken to be cor- : 


rect and upon this basis the claim of the 
defendant No. 1 should be adjudged in 
this case. He drew my attention to Bul- 
len & Leake on Pleadings, 12th Edition, 


1948. It is true that on a point of demur- 
rer the allegations of the plaint should 
be deemed to be correct but, as I have 
noticed before, in a case of lawyer acting 
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on an occasion of qualified privilege, ab- 
sence of malice is presumed by law and 
in order to dislodge that absence of ma- 
lice, the mere statement that the defen- 
dant did something maliciously is not 
sufficient averment of malice in case when 
a challenge is thrown to him to aver or 
allege such facts from which such malice 
can be inferred. In this case such a chal- 


. lenge has been thrown and the plaintiff 


has met this challenge only by stating 
that one of the partners of K, B. Ghosh 
& Co, was the uncle of one of the part- 
ies. From that, no inference of malice 
to dislodge the presumption of bona fides 
of a lawyer when he acts on instruction 
and in the furtherance of the interest of 
the clients can be inferred. If that is the 
position, in my opinion, there is no cause 
of action against the defendant No. 1 
and the suit against the defendant No, 1 
must accordingly fail. 

13. There will be an order in terms of 
prayer (a) of the notice of motion, In 
the facts and circumstances each party 
will pay and bear its own costs. 

Order accordingly, 





AIR 1979 CALCUTTA 75 
SABYASACHI MUKHARJI, J. 


H. S. Kohli and another, Applicants v. 
General Manager, Chittaranjan Loco- 
motive Works and others, Opposite 
Parties. 


Matter No. 204 of 1978, D/- 4-4-1978. 

(A) Constitution of India, Art, 14 — 
Government Contracts — Order banning 
dealings with particular contractor could 
be a factor to reject otherwise acceptable 
tender. 


Where the terms of a tender reserved 
in the Government absolute and un- 
restricted right to reject even the lowest 
tender, the tenderer had no legal right to 
insist on his lowest tender being accept- 
ed. The rejection by the Government 
should not however be whimsical or 
arbitrary, Subsisting order banning busi- 
ness dealings with the particular trader 
would be a relevant factor and passing over 
of his lowest tender on that ground could 
not be interfered with, especially where 
tenders of other traders have already 
been accepted. AIR 1975 SC 266 and AIR 
1974 SC 651 Rel. on. (Para 2) 

Anno: AIR Comm. Constitution of India, 
(2nd Edn.), Art. 14 N. 42(ze) (xvii). 
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(B) Constitution of India, Art, 14 — 
‘Government Contracts — Rejection of 
lowest tender — Burden that the action 


was not mala fide lay on the Government. 


Where the lowest tenderer challenged 
the Government’s rejection of the tender 
as mala fide and arbitrary, it was for the 
Government to show that its action could 
not be so dubbed. 

i (Para 2) 

Anno: AIR Comm. Constitution of 

‘India, (2nd Edn.), Art, 14 N. 42(ze)(xvii). 


Cases. Referred: Chronological Paras 


AIR 1978 Cal 513 

(1976) 3 Cal HC (N) 713 
AIR 1975 SC 266 1, 
AIR 1974 SC 651 a, 
AIR 1958 SC 36 . : 


ORDER :— This is an application chal- 
Jenging certain communications which 
have been described by the petitioners 
as orders. The said communications 
appear at pages 58 and 59 of the petition. 
By the communication dated 22nd Feb., 
1978, which was in respect of tender for 
construction of 70 units type-II quarters 
including ancillary works at Chitta- 
ranjan, the petitioners were informed 
that their tender had not been accepted. 
On the same date by another communi~ 
cation appearing at page 59 of the peti- 
tion in respect of tender for construction 
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of 50 units type-I quarters including 


ancillary works at Chittaranjan which 
was opened on 18th Jan. 1978, the peti- 
tioners were informed that the said tender 
had not been accepted. The petitioners 
- challenge the said two communications 
on the ground that the said rejections 
were not under cl. 15 of the conditions 
of tender but were made for collateral 
purposes and according to the petitioners 
the said non-acceptance was due to. an 
order banning business with the peti- 
tioners by the Government passed on the 
15th Feb. 1978 and therefore, the respon- 
dents, according to the petitioners, could 
not fall back on cl. 15 of the conditions 
of tender. It was, lastly, contended that 
the said conduct of the respondents was 
arbitrary and no reason had been given. 
In support of the contentions urged in 
this application on behalf of the peti- 
tioners reliance was placed on the 
observations of the Supreme Court in 
the case of E. E. & C, Ltd. v. State of 
West Bengal, AIR 1975 ‘SC 266 where 
at p. 269 of the report it was observed 
as follows :— 

“The Government is a government of 


laws and not of men, It is true that. 


_ Government 


.and personality, 


respect 
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neither the petitioner nor the respon- 
dent has any right to enter into a con- 
tract but they are entitled to equal 
treatment with others who offer tenders 
or quotations for the purchase of the 
goods, This privilege arises because it is 
the Government which is trading with 
the public and the democratic form of 
demands equality and ab- 
sence of arbitrariness and discrimination 
in such transactions. Hohfeld treats pri- 
vileges as a form of liberty as opposed 
to a duty, The activities of the Govern- 
ment have a public element and, there- 
fore, there should be fairness and equa- 
lity. The State need not enter into any 
contract with anyone but if it does so, 
it must do so fairly without discrimina- 
tion and without unfair procedure, 
Reputation is a part of person’s character 
Blacklisting tarnishes 
one’s reputation, 


Exclusion of a member of the public 
from dealing with a State in sales trans- 
actions has the effect of preventing him 
from purchasing and doing a lawful 
trade in the goods in. discriminating 
against him in favour of other people. 
The State can impose reasonable condi- 
tions regarding rejection and acceptance 
of bids or qualifications of bidders. Just 
as exclusion of the lowest tender will 
be arbitrary, similarly exclusion of a 
person who offers the highest price from 
participating at a public auction would 
also have the same aspect of. arbitrari-~ 
ness,” 

That, however, was a case in respect of 
a challenge to a blacklisting done in 
of a Government -contractor, 
Reliance was also placed on the obser~ 
vations of the Supreme Court in the 
case of P. L. Dhingra y. Union.of India, 
AIR 1958 SC 36 at p. 51, in aid of the 
proposition that a Court would look 
behind such a kind of order to find out 
whether the order was punitive or not. 
Reliance was also placed on certain ob- 
servations of Mr, Justice A.` K. Mukher-~ 
jee of this Court In the case of Mahabir 
Prasad Bansal v. State of West Bengal 
reported in (1976) 3 Cal HC (N) 713 at 
p. 726. On the other hand on-behalf of 
the respondents it was contended that 
the petitioners had no right to obtain 
the contract as such. In this connection 
reliance was placed on the observations 
of the Supreme Court in the case of 
P. R. Quenim v. M. K. Tandel, AIR 1974 
SC 651 where after’ reviewing all the 
decisions the Supreme Court . observed 
that a clause in a tender . for. lease of 


1979 


distillery by which the government had 
reserved the right to select any tend=r 
or reject all tenders without assigning 
any reason therefor was not violative >Ë 
Art. 14 of the Constitution. The Govern- 
ment was not bound to accept the tender 
of the person who offered the highest 
amount. í - ` 

2. Therefore, in this case in my op 
nion, it is true that the petitioners have 
no fundamental right or legal right lo 
obtain a particular contract nor even ace 
they entitled to obtain a particular cons 
tract merely because they are tke 
lowest tenderers and the Government is 
not bound to accept a tender which is 
lowest, but Government being a pubEc 
body dealing with public funds, in reject- 
ing a tender must act reasonably bona fice 
and not arbitrarily, If in a particular con- 
text a challenge is thrown that tke 
Government has acted mala fide or ari- 
trarily, then it is upon the respondents to 
satisfy the Court that the Government 
had acted bona fide as well as reasonably 
and not arbitrarily. This, in my opinion, 
follows from the decision of the Supr=- 
me Court in the case of E, E. & C. Ltd. 
v. State of W, B., AIR 1975 SC 266 read 
in the background of the decision of the 
Supreme Court in the case of P. 2. 
Quenim v. M. K. Tandel, AIR 1974 
651. If this is the position then keeping 
this principle in mind I have to examize 
the facts of this case. Here on behalf >f 
the petitioners it was contended that bz- 
cause of the banning order the pe- 
tioners’ tender had been rejected ard 
this is not by -bona fide exercise of the 
powers under cl. 15 of the conditions of 
tender, Cl. 15 of the conditions is to tke 
following effect :— 


“15, Authority for acceptance of the 
Tender : 


The authority for acceptance of the 
Tender will rest with the Deputy Gener=! 
Manager/Divisional Engineer, as the case 
may be, of the Chittaranjan Locomotiva 
Works who reserves the right to divics 
the Tender amongst more than one Ten- 
derer if deemed necessary and does nat 
bind himself to accept. the lowest or any 
tender nor does he undertake to assign 
any reason for declining to consider ary 
particular tender or Tenders.” 


In the rules framed under the Indian 
Railway Code, Rule 1118 reads. cs 
follows :— , 

“1118, Acceptance of Tenders.—. Ord-- 
narily the lowest tender should te 
accepted unless such acceptance would 
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not be to the public interest; but the 
acceptance or rejection of tenders is 
left entirely to -the discretion of the 
authority entrusted with this duty and 
no explanation can be demanded of the 
cause of rejection of his offer ky any 
person making a tender. Such an expla- 
nation may, however, be called‘ for by 
superior authority and should be record- 
ed.” 
In para 25 of the petition the petitioners 
allege as follows :— i 
“Your petitioners state that the res- 
pondents-are so bent upon to deny jus- 
tice to your petitioners that the respon- 
dents are going to give tenders and/or 
orders of acceptance of the said tenders 
of the 70 unit type II quarters opened 
on Dec. 16, 1977 and 50 unit type I quar- 
ters opened on January 18, 1978 to other. 
persons and not to your petitioners and 
even though your petitioners have been 
found the lowest tenderers and complied 
with all other rules, The respondents 
are stating that in view of the said im-- 
pugned order dated Feb. 15, 1976, it is 
not possible to accept the said tender of 
your petitioners.” i 


In the affidavit-in-opposition affirmed by 
one Nrisingha Prosad Ghose, who is 
stated to be the Deputy General Mana- 
ger of Chittaranjan Locomotive Works, 
affirmed on 27th March, 1978, it has been 
stated in para 23 as follows :— 


“With reference to para 25 of the 
writ petition I deny and dispute each 
and every allegation made therein, I say 
that mere probabilities or conjectures 
cannot be the basis of mala fide. I fur- 
ther say thet the petitioner has no legal 
or fundamental right to demand accept- 
ance of the contracts for construction of 
70 units of Type II and/or 50 units of 
Type I quarters, because of their alleged 
lowest tenders. The railway authorities 


„are within their rights to decline to 


accept any tender without assigning any 
reason in terms of the conditions of the 
tender. I say that the petitioner had 
been allotted substantial contracts. I say 
that it is also the policy of the Railway 
authorities also to help in the employ- 
ment and also establishing new contrac- 
tor for future works.” 


Now, it may be mentioned that the 
order referred to as the order of 15th 
February, 1978 banning business with the 
petitioners’ firm for 5 years has been 
struck down by this Court by ar order 
passed on 28-3-1978 in Matter No. 147 of 
1978: (AIR 1978 Cal 513) (H, S, Kohli 
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v. Union of India), At the time of hear- 
ing of this application the minutes of the 
tender committee were produced before 
me, In respect of construction of 50 units 
Type I quarters including ancillary works 
so far as the tender of the petitioners 
were concerned in the note of the Ten- 
der Committee it was stated as follows:— 
“5. The offer of M/s. H. S, Kohli is 
the lowest. The Railway Board have 
since decided to ban business dealings 
with M/s. H, S, Kohli for a period of 
5 years with immediate effect. As such, 
they cannot be considered for award of 
any further contract at this stage and 
their offer although being the lowest is 
passed over.” 
One of the signatories to this minute is 
Mr. N. P. Ghose, the deponent of the 
affidavit referred to hereinbefore, Though 
the minutes are dated 14th Feb. 1978 the 
original order which was given to the 
petitioners bears the signature of .15th 
Feb. 1978. Similarly, in respect of the 
contract for construction of : 70 units 
Type II Quarters at Chittaranjan under’ 


item No. 2.2 it is noted in the minutes. 


of the Tender Committee as follows :— 

“The offer of M/s. H. S. Kohli 
(Rs. 9,39,184.25) is the lowest. As the 
Railway Board have since decided to ban 
business dealings with them for a period 
of 5 years with immediate effect, they 
are not considered for award of any 
further contract and their offer is passed 
over.” 


The minutes are signed on i4th Feb. 
1978 by inter alia Shri N. P. Ghose. The 
position is, as mentioned hereinbefore, 
in the meantime the order dated 15th 
Feb., 1978 has been struck down and the 
respondents have been directed to re- 
consider the matter afresh, It appears, 
therefore, that the tenders of the peti- 
tioners have not been accepted though 
lowest, on the ground of the banning 


order passed by the Government, In the - 


meantime, the tenders of the respondents 
Nos. 4 and 5 in respect of 50 units have 
been accepted and they have started 
construction. So far as the tenders for 
70 units are concerned, the tender of 
the respondent No, 6 has been accepted, 
according to the respondents, but accord- 
ing to the petitioners they have not paid 
the earnest money as required under the 
Rules. The respondents, on the other 
hand state that they have been given 
an extension of time to pay the tender 
money. In these circumstances the ques- 
tion that falls for consideration is whe- 
ther the petitioners are entitled to the 


H. S. Kohli v. Chittaranjan Locomotive Works 


ALR 


reliefs that they have asked for in this 
application, As I have mentioned before 


‘the position in law seems to be that 


though the petitioners are not entitled 
as of legal right to insist that their- ten- 
ders should be accepted, though lowest, 
the respondents also cannot act arbitra- 
rily or whimsically or mala fide, In this 
case the respondents have purported to 
act on the plea that there was a banning 
order. It is true that the said banning 
order has subsequently been struck down 
by the Court. But can it be said that 
the existence of the banning order was 
a factor which the respondents Nos. 1, 2 
and 3, who were considering the tenders 
of the petitioners, were not entitled to 
take? In my opinion, it cannot be said 
that the respondents were not entitled to 
take that factor into consideration at the 
time when they acted and more so that 
would be a relevant factor in view off. 
the fact that the tenders of the other 
parties had been accepted. If on the face 
of a banning order after taking into 
consideration the fact that the tender 
of the petitioners were the lowest and 
if in spite of that the respondents Nos. 1, 
2 and 3 have proceeded on the basis that 
because of the existence of the banning 
order the tender of the petitioners could 
not be accepted, it cannot be said that 
the respondents Nos, 1, 2 and 3 have 
acted either whimsically or mala fide or 
arbitrarily, This position is more so as 
in this case the other tenders. have 
already been accepted. So far as the 
tenders of 50 . units in respect of the 
tenders of respondents Nos, 4 and 5 have 
been accepted, in my opinion, ‘the peti- 
tioners at this stage cannot ask that 
such acceptance of tenders in favour of 
the respondents Nos. 4. and 5 should be 
rejected or interfered with. But so far 
as the respondent No. 6 is concerned, 
there is some dispute as to whether they 
have paid the amount required to be 
deposited as earnest money, In this 
application in my opinion it is not ger- 
mane or appropriate to decide whether 
such tender has been properly accepted 
or not, On the face of the fact that the 
tenders have been. accepted and certain 
extension of time to deposit the earnest 
money has been given in favour of the 
respondent No. 6. the only order that 
can be made is that in case the said 
tender in favour of the respondent No. 6 
does not materialise or is not proceeded 
with, the respondents Nos. 1, 2 and 3 
will consider the tender of the peti» 


tioners ignoring ‘the banning order dated 
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15th Feb., 1978 passed against the -peti- 
tioners, which has subsequently been 
struck down. -If, however, the respondent 
No, 6 does not start the work within 
four weeks from this date pursuant to 
the contract given to them, then tha 
tenders of all the parties may again be 
examined including the tender of the 

petitioners ignoring the banning order. 
3. With the directions aforesaid the 
Rule is disposed of. There will be n> 
further order on this application. The 
parties will pay and bear its own costs 
Order according!r, 
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Monomohan Saha, Petitioner v. Sm. Ush2- 
rani Ghosh and others, Respondents. 


Suit No, 3280 of 1967, D/- 31-8-1978. 


(A) Partition Act (4 of 1898), S. 4 — Pati- 
tion suit by transferee of share in dwellicg 
house — Claim for relief u/s, 4 — Conditiozs 
to he satisfied. 


For S. 4 to be applicable it is manifest th3t 
the following conditions must be shown -0 
exist — 

{a) the house is dwelling house belongirg 
to an undivided family; 


(b) share of a co-sharer is transferred to & 
stranger to that family; 

(c) purchaser-transferee has sued for parfi- 
tion, and 

(d) any other member or members of the 
family being share-holder undertake to bry 
the share of the stranger-purchaser. 

(Para 13) 

Undivided family does not mean joint fanii- 
ly as commonly understood, but undivided 
family qua dwelling house and it mattered 
not that possession of any portion of the pre- 
mises was obtained by the stranger-transfercs 
at any point of time and/or that his namə 
was mutated in the records of the Corpora- 
tion. Nor does the same debar the defer- 
dants from claiming the benefits under S, 4 

(Para 14) 

Where there is no division of the residem- 
tial dwelling house and the shares of the rer 
pective share owners have not been part 
tioned in metes and bounds, the dwellirg 
house being undivided, the character or sta- 
tus of an undivided family exists, and it does 
not matter that certain members are enjoying 
separate messing and/or are not permanently 
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residing in the suit premises. AIR 1964 Cal 
52 Disting. (Para 18) 


A separate application is not necessary to, 
entitle the defendants to seek relief under 
S. 4, AIR 1971 Cal 548, Distinguished. 

(Fara 14) 

Anno: AIR Manual, (8rd Edn.), Fartition 
Act, S. 4, Notes 1 and 2. 

(B) Partition Act (4 of 1893), S. 4 — Claim 
for relief under — Valuation of dwelling 
house — Determination of — Relevant date, 
AIR 1863 Orissa 40, Dissented from. 

S. 4 does not contemplate that the market 
value is to be taken on the date of institution 
of the suit. It is true that the sale by the 
stranger to the co-sharer being in the nature 
of a forced szle or under compulsion, valua- 
tion of the premises has to be determined 
with great care and caution so as not to 
cause any hardship to either of the parties. 
The valuation thereof should be made on the 
date when an undertaking to purchase is 
given by any member of the family to buy 
the share in question. AIR 1968 Orissa 40, 
Dissented from. (Para 15) 

Anno: ATR Manual, (8rd Edn.), Fartition 
Act, S. 4, N. 4 
Cases Referred: 
AIR 1971 Cal 548 
(1971) 75 Cal WN 195 


Chronological Paras 
9, 10, 11, 14 
5 


AIR 1964 Cal 52 7,14 
ATR 1968 Orissa 40 6, 15 
(1956) 60 Cal WN 829 6, 8 
AIR 1955 Cal 292 5 
AIR 1950 Cal 111 5 
(1910) 12 Cal LJ 525 5 


ORDER :— This suit filed at the instance 
of a transferea purchaser of an undivided 
half share in premises No, 23, Krishna Ram 
Bose Street, Calcutta is for possession and al- 
ternatively for partition of the suit premises, 
In the plaint it is inter alia alleged that by 
a conveyance dated Aug. 1, 1968, the plain- 
tiff purchased the half share of one Narayan 
Krishna Ghosh in the suit premises. It is 
alleged that the said Narayan Krishna Ghose, 
delivered possession of the portion in his oc- 
cupation to the plaintiff and the plaintiff let 
out the same to the said Narayan Krishna 
Ghose at. a rent of Rs. 50/--per month. Inas- 
much as the said Narayan Krishna Ghose 
failed and neglected to pay rent, a suit was 
caused to be instituted against him and the 
plaintiff recovered possession from him in 
execution of the decree for possession in his 
favour. It is alleged that thereafter the defen- 
dants caused obstruction and interference 
with the plaintiffs use and enjoyment of the 
property and in or about Aug, 1969, dis 
possessed the plaintiff therefrom, - 
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2. Realising difficulties in the way of a 
prayer for possession by a stranger purchaser, 
learned Advocate for the plaintiff has mainly 
urged his claim for partition. It is not dis- 
puted that originally two brothers Benoy Kri- 
shna Ghose and Dhirendra Krishna Ghose 
were the joint owners of the said property and, 
the said Narayan Krishna Ghose since de- 
ceased having a half share therein is the only 
son of Benoy Krishna Ghose while the defen- 
dants Nos. I to 5 are the widow, sons and 
daughter of Dhirendra Krishna Ghose. The 
defendant No. 6, Sunil Krishna Bose having 
no interest in the suit premises, It is also not 
challenged that the premises is a dwelling 
house and the plaintiff an outsider to. the 
family. Inasmuch as the material facts of this 
case are not in dispute it is not relevant to 
record the various allegations in the pleadings 
which have been mainly averred for the pur- 
pose of claiming possession. Suffice it to say 
that in the written statement filed by the de- 
fendants Nos. 1,2 and $ it was inter alia not 
admitted that Narayan sold his half- share in 
the said premises to the plaintiff and the 
plaintiff's claim for possession was resisted. It 
was specifically inter alia averred therein that 
the defendant Nos. 1 to 4 are jointly the 
owners of a moiety share in the premises and 
fn any event entitled to claim benefit . under 
Section 4 of the Partition Act, 1898. In this 
background. the only issues settled for deter- 
mination are :— 


ISSUES 


I. Is the plaintiff a purchaser of half. share 
of premises No, 28, Krishna Ram Bose Street. 
Calcutta as alleged in paragraph 1 of the 
plaint P F f 

2. If so; are the defendants entitled to pur- 
chase the half share of the plaintif under S. 4 
of the Partition Act as claimed in para. 19 òf 
their Written Statement ?:, 


3. To what relief, if any, are the parties 
‘entitled ? , 

3. The plaintiff offered himself for exami- 
nation and, inter alia deposed that by a Deed 
of Conveyance dated Aug. 1, 1968 which was 
tendered as Ext. A, he purchased half share 
of Narayan Krishna Ghose since deceased, in 
the suit premises. The plaintiff states that 
after purchase of the said share he obtained 
possession of the portion occupied by the 
vendor in the suit premises and got his name 
~ mutated in the records of the Corporation of 
Calcutta. In cross-examination, he admits that 
’ Dhirendra Krishna Ghose, the father of the 
defendants Nos. 2 to 5 and Bijoy Krishna 
Ghose, father of Narayan Krishna Ghose 
were brothers ‘and jointly owned the suit 
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premises. It was also admitted that the defen- 
dants Nos. 1 to 5 are in occupation of the 
property and that prior to plaintiff's purchase 
in 1968, Narayan Ghose, since deceased, was 
in occupation of a portion of the property 
which had not been partitioned and which is 
the dwelling house of the Ghose-defendants 
The plaintiff did not call any other witnesses. 


4, The defendant, Subir Kumar Ghosh de- 


posed inter alia that premises No. 28, Krishna 
Ram Bose Street, Calcutta is their ancestral 


‘property. The father of Narayan Krishna 


Ghose, since deceased, is the brother of his 
father Dhirendra Krishna Ghose and that they 
were joint owners of the  suit-premises, 
He states that on the death of Bijoy Krishna 
Ghose his undivided half share therein de- . 
volved’ on his son Narayan Krishna Ghose ` 
and the defendants Nos. 1 to 5 inherited the 
same. He states that there has been no parti- 
tion of the property and that the plaintiff is 
not related to them by blood, The defendant 
No. 5 since her marriage is residing at Sin- 
thee and the defendant No. 4, is at present 
residing at Bombay where he is employed. 
The permanent place of residence of the 
Ghose-brothers and their mother is premises 
No. 28, Krishna Ram Bose Street, Calcutta. 
The Ghose-defendants are agreeable to buy 
jointly the undivided half share of the 
plaintiff in the suit property and give an un- 
dertaking to do so on their behalf as well as 
individually. It was suggested to him that 
the property was enjoyed by the Ghose-de- 
fendants and Narayan Ghose in severalty 
which suggestion he denies. He states that 
during the lifetime of his father and his uncle 
Binoy Krishna Ghose there was joint messitig, 
but after the demise of his father,. financial 
condition of the family did not permit the 
said arrangement to continue. In answer to 
question put by Court, he states that the two 
wives of Narayan Krishna Ghose were living 
at 28, Krishna Ram Bose Street, Calcutta. One 
of them left the premises sometime back and 
the other wife left the premises after’ the sale 
of Narayan’s share to the plaintiff. i 


5. Mr. Das, learned Advocate for the de- 
fendants concedes that Issue No. 1 should be 
answered in the plaintifPs favour. Relying on 
the evidence of the plaintiff he submits that 
it is the admitted case of the parties that the 
property belonged jointly to the two brothers 
Dhirendra Krishna Ghose and Bijoy, Krishna 
Ghose and that upon Bijoy’s death, Narayan 
his only son inherited his half share therein. 
It is further the admitted case of the parties 
that on Dhirendre’s death his share devolved 
on the defendants Nos. 1 to 5 jointly and that 
the property has never been’ partitioned and 
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is a dwelling house. He, submits that the said 
facts are sufficient to sustain a case under 
S. 4 of the Partition Act. He submits furthe- 
that the trend of cross-examination was mere- 
- ly to establish that Narayan at some point oz 
time started independent messing, but this 
would be of no avail to the plaintiff in deny- 
ing the defendant’s relief under the Partition 
Act. He submits that an undivided family 
within the meaning of S. 4 of the Partition Ac: 
does not mean a joint family as contemplated 
under the Hindu Law, but merely a family 
undivided qua-dwelling house. In support ot 
this proposition he relies upon the decision 0: 
Bata Krishna Ghosh v, Akhoy Kumar Ghose 
reported in AIR 1950 Cal 111 . wherein the 
Court had occasion to consider Section 4 oł 
the Partition Act and held that the term un- 
divided family includes a group of persons. 
connected by blood living together in a dwel- 
ling house which has not been divided. . I 
mattered not that any individual was separate 
in mess. For the same proposition he cites a 
decision reported in Kshirode Chunder Gho 
sal v. Saroda Prasad Mitra, reported in (1910 
12 Cal LJ 525. He emphasizes that the onl" 
ingredients necessary for Section 4 of the 
Partition Act to be applicable are (i) the pre- 
mises must be a dwelling house; (ii) dwelling 
house must belong to an undivided family; 
(iii) there must be a transfer of a share in the 
dwelling house by a co-owner to a person 
who is not a member of such family and (iv) 
the stranger purchaser must sue for partition. 
If these four conditions are satisfied, .and # 
further any member of the family being tha 
shareholder undertakes to buy the share af 
such transferee, the Court shall make value 
tion of such share and direct the sale of such 
share to such shareholder and give all neces- 
sary directions on that behalf, ‘These being 
the requisites of claiming relief under S, 4 hə 
submits that the question of possession is irre- 
levant and even ifa stranger purchaser 
obtains possession of the dwelling 
house, the rights of the co-sharers under Sec- 
tion 4 are not taken away and are enforceable. 
In support of this proposition, he relies upos 
the decision reported in (1971) 75 Cal WN 195 
(Sri Surendra Nath Achar v. Sri Ram Chandra 
Hazra) where the Court considered the posi 
tion of a stranger-purchaser who had enter 
ed into possession and held that his possessiox 


was wrongful. Under S. 44 of T. P. Act he 


merely had a right to claim partition of the ' 


property, Placing reliance also on the decision 

Haradhone Halder v. Usha Charan Karmakar, 

reported in AIR 1955 Cal 292, he submits 

that it is established law that joint possession 
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is no bar to a claim under S. 4 of the 
tion Act. 


6. He next contends that the Court will 
direct valuation of the stranger-purchaser 
share as on the date of filing of suit, viz., in 
Sept, 1969. Although no’ time as to when 
such valuation is to be made has beer pro- 
vided for in S. 4 of the. Partition Act Łe sub 
mits that the cause of action arose when the 
transferee sued for partition and for the pur 
pose of valuation the date of the institution 
of the suit should be the relevant time to be 
considered. For the proposition that « plain 
meaning of S. 4 contemplates valuatior to be 
fixed when the transferee files a suit for parti- 
tion, he cites Bhikari Behera v. Dharmanenda 
Natia reported in AIR 1963 Orissa, 4@. He 
also cites Subal Chandra Modak v. “Sostha 
Behari Das, reported in (1956) 60 Cal WN 
829 at pp. 833 to 834. 


' % Mr. Chatterjee, learned Advocate for 
the plaintiff, contends. that the requisite ele- 
ments for claiming relief under S. 4 >£ the 
Partition Act have not been averred ìn the 
Written Statement and no amount bf evi- 
dence can be looked into to show that the 
property is undivided and/or is a dwelling 
house and/or that the plaintiff purchased the 
share from a co-owner. Placing reliance on 
the Written Statement, para 1, he ccntends 
that it is inter alia averred these defendants 
do not admit the alleged conveyance and do 
admit that Narayan Krishna Ghose was the 
owner of undivided half share of the -pre- 
mises.” In fact, he submits that the Written 
Statement proceeds on the basis that the said 
Narayan Krishna Ghose had no interest in 
the said property and in fact no case of uadivid- 
ed family has been made out. He submits 
that the elements - of undivided family 
as construed by the Divisional Berch of 
this Court reported in AIR 1964 Cal 2 oe 
yendra Kundu v, Amar Nath Ghose) 
cludes persons tracing their descent idni a 
common ancestor and it was held “it :s suffi- 
cient if there is a collective body of persons 
living together within the same curtilage, 
subsisting in common, and directing their at- 
tention to a common object and to the promo- 
tion of their mutual interests and social hapi- 
ness.” He submits that there is no eridence . 
whatsoever to establish that the members of 
the Ghose family were living together within 
the same family directing their attenticn to a 
common object, and to the promotion of their 
mutual interests and- happiness as envisaged by 
the said judgment. 

-8. Relying upon the decision (1956) 60 Cal 
WN 829 (supra) where the mechanisa-ion as 
to how the right under S. 4 is to be ex2rcised 
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has been chalked out, Mr. Chatterjee submits 
that assuming relief under S. 4 of the Act is 
to be given the same should be done after a 
preliminary decree for partition has been 
passed herein. i è 

9. He next argues that until, and unless an 
undertaking is given and an application made 
to Court, the Ccurt is not bound to determine 
valuation and allow relief under Section 4 of 
the Partition Act even if such a plea is taken 
in the Written Statement. In support of this 
contention he relies upon the decision Chitta 
Ranjan Mondal v. Bhupendra Nath Das re- 
ported in AIR 1971 Cal 543 where the Court 
held that until the defendant No. 10 had 
made an application or given an undertaking 
in terms of the Partition Act no relief could 
be available to him, He drew the Court’s at- 
tention to the fact that in the said case the 
defendant No. 10 in his Written Statement 
had averred that he was entitled to pre-emp- 
tion under S, 4 of the Partition Act, and an 
issue had been raised as to whether he was 
entitled to such relief. ° 

10. As to the relevant period for valuation 
of the premises, he submits that- the ratio of 
the Orissa decision is not correct and should 
not be accepted by this Court as S. 4 clearly 
and without ambiguity enacts that valuation 
has to be made only if an undertaking is 
given. Thereby, he submits that the relevant 
time for such: consideration is necessarily the 
time when the undertaking was given. This 
interpretation as sought to be given by him, 
he submits, is supported by the decision cited 
in AIR 1971 Cal 548 (supra) where the Court 
held that “unless an undertaking is given by 
the party claiming to pre-empt under S. 4 of 
the Partition Act, the Court is not bound to 
determine the valuation of the property.” 


1i. Mr. Das in reply submits that the said 
_ decision in AIR 1971 Cal 548 is no authority 
` for the proposition that the date of under- 
taking must be the date on which the valua- 
tion is to be made, 


12. I have carefully considered the con- 
tentions made by the respective parties. S. 4 
of the Partition Act of 1893, a corollary to 
S, 44 of the T. P. Act, denies the right of 
joint possession to stranger-purchasers and 
` gives the members of an undivided family a 
statutory right to purchase the share trans- 
ferred to an outsider to eliminate difficulties 
and to maintain homogeneity in families. In 
other words, to prevent intruders entering 
the family circle. For S. 4 of the Partition Act 
to be applicable it is manifest that the fol- 
lowing conditions must be shown to exist — 

(a) the house is dwelling house belonging 
to an undivided family; . Ns 
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' (b) share of a co-sharer transferred to a 
stranger to that family; 

(c) purchaser-transferee had sued for parti- 
tion, and 

(d) any other member or members of the 
family being share-holder undertake to buy 
the share of the stranger-purchaser. 


13. To my mind, analysing the evidence 
given, I find that all the four requisites essen- 
tial for claiming a right under S. 4 have been. 
established. It is the admitted case of the, 
plaintiff that there was no division of the resi- 
dential dwelling house and the shares of the 
respective share owners have not been parti- 
tioned in metes and bounds. In my view, the 
dwelling house being undivided, the charac- 
ter or status of an undivided family . exists, 
and it mattered not that certain members were 
enjoying separate messing and/or were not 
permanently residing in the suit premises. 


14. Following the decisions cited by learn- 
ed Advocate for the defendants I hold that 
undivided family does not mean joint family 
as commonly understood, but undivided fami- 
ly qua dwelling house and it mattered not 
that possession of any portion of the premises 
was obtained by the stranger-transferee at 
any point of time and/or that his name was 
mutated in the records of the Corporation. 
Nor does the same debar the defendants from} 
claiming the benefits under S. 4 of the Parti- 
tion Act. I do not find any merits in the con- 
tention of the learned Advocate for the plain- 
tiff to the effect that the requisite elements of 
claiming relief have not been averred in the 
written statement and no amount of evidence 
can be looked into for the purpose of deter- 
mining ‘as to whether the defendants are en- 
titled to any benefit in respect of the said 
section. In the written statement filed on be- 
half of the defendants it has been categorical. ` 
ly averred that the premises is a residential 
house in which the defendants 1 to 5 have 
an undivided half share, and that the plain- 
tiff is a stranger outsider to the said family. 
In view of the same and the evidence in sup- 
port thereof I am unable to accept the sub- 
mission made that it was necessary to in- 
clude in the pleadings the evidence required 
to be relied upon. I further reject the con- 
tention of the plaintiff that any other further 
facts are required to be established. The deci- 
sion reported in AIR 1964 Cal 52 (supra) 
does not advance the plaintiffs case any fur 
ther, and is of no ‘assistance to him. I also 
reject the contentions that a separate appli- 
cation is necessary and that the averments in 
the written statement are insufficient to en- 
title the defendants to seek relief under Sec- 
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tion 4 of the Partition Act. The case relied 
on, namely, AIR 1971 Cal 543 was consider- 
ing the effects of no undertaking being givea 
‘nor any application being made by the de- 
fendant No. 10 for pre-emption under the 
Partition Act although that the defendant was 
entitled to such a right, was pleaded in ths 
written statement and an issue was raised 
thereon. On the fact of a categorical under- 
taking given to the Court from the witness- 
box in the instant case, the said case is plaic- 
ly distinguishable. 


15. On the point of time as to when the 
valuation is to be made I accept the conter- 
tion of the learned Advocate for the plaintif 
and I hold that the relevant time which re- 
quires to be considered is the time when the 
undertaking is given and it is only at thet 
point of time when valuation can be made es 
envisaged by the said section, This Court rei- 
pectfully disagrees with the reasonings of tke 
judgment delivered in AIR 1963 Orissa 40 
relied on by the learned Counsel.for the de- 
fendants. To my mind, S. 4 does not contem- 
plate that the market value is to be taken on 
the date of institution of the suit, It is true 
that the sale by the stranger to the co-sharer 
being in the nature of a forced sale or under 
compulsion, valuation of the premises has & 
be determined with great care and caution 90 
as not to cause any hardship to either of tke 
parties. ; 

I find however considerable force in the 
‘submission made by the learnęd Advocate 
for the plaintiff that the valuation therecf 
should be made on the date when an unde~ 
taking to purchase is given, and the word- 
ings of S. 4, to my mind, also indicate that 
such valuation is to be made only when an 
andertaking is given by any member of the 
family to buy the share in question. In 
reaching this decision I have also considered 
that no separate application has been mace 
by the defendants for obtaining the benefit 
under S. 4 of the Partition Act and a mere 
averment in ‘the Written Statement that they 
are entitlted to the said benefit and claim 
the same cannot ipso facto give them a right 
to claim such relief. This suit was filed in 
1969, and inasmuch as the defendants have 
not taken any steps to obtain any prior deci- 
sion from the Court on this aspect, they cam- 
not take advantage of the long years involved 
in litigation, Moreover, the cause of acticn 
in so far as the defendants are concerned is 
based on the undertaking given, which wes 
given for the first time in Court and prier 
to the said undertaking being given no order 
for valuation could have been made, Inasmuch 
as it is a judicious discretion which is required 
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to be exercised by the Court, in coming to 
the conclusion as to what is the relevant 
time for ascertaining the market value of the 
suit premises, this Court has considered that 
all the necessary requisites under S. < of the 
Partition Act including the undertaking given 
was complied with as late as Aug. 30, 1978. 
The valuation of the suit premises has. 
thus to be ascertained necessarily as >n that 
date and the property could not havs been 
purchased by the defendants prior to such 
time. 

16. Inasmuch as the defendants did press 
issue No. I it is not necessary to reccrd any 
decision thereon. Issue No. 2, is hewever, 
answered in the affirmative and in fa~our of 
the defendants 1, 2 and 8. 


17. There will accordingly be a prelimi- 
nary decree for partition declaring the shares 
of the parties, namely, half share to the plain- 
tiff and half share in the suit property to 
the defendants 1 to 5. As the defendants do 
not seek partition amongst themselves and in- 
asmuch as this Court has held that the defen- 
dants Nos. 1 to $ are entitled to purchase 
half share of the plaintiff under S. 4 əf the 
Partition Act, no decree for partition by 
metes and bounds is called for. 


18. Mr. S. K. Deb of 6, Old Post Office 
Street, Calcutta is appointed Surveyor, Com- 
missioner to ascertain the proper market value 
of the undivided half share of the >laintiff 
in the suit premises No. 23, Krishnaram Bose 
Street, Calcutta as on 80th August, . 1978. 
Such valuation to be made in presence of the 
parties and after giving due notice tc them. 
The initial remuneration of the Surveyor for 
valuing the property is in the first instance 
fixed at 60 G, Ms. which will be paid by both 
the parties in equal shares. The survevor will 
submit his report to this Court by $ st Jan. 
1979. i 


19. An earlier order of the Cour: dated 
27th April, 1970 directing the def2ndants 
Nos. 1 to 8 to deposit with the Official Re- 
ceiver who had been appointed Receiver over 
the portion of the premises in the plaintiffs 
occupation a sum of Rs. 30/- per month as 
occupation charges has not been strict_y com- 
plied with and it is admitted by the defen- 
dants that a sum of Rs. 1980/- is due and 
owing uptil July 1978, It is further admitted 
by the parties that-a sum of Rs, 2,083.66 p. 
has been paid by the defendants 1 
to 8 in respect of the rates and taxes (both 
shares) upto first quarter of 1978, i, e. March 
1978 payable by the plaintiff and defendants 
jointly. In this view of the matter the defen- 
dants will adjust the said payments made and 
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deposit with the Official Receiver only a sum 
of Rs. 1,000/- in compliance with the earlier 
order and will also continue to deposit a sum: 
of Rs. 30/- per month as directed, beginning 
from the month of Aug. 1978 until further 
orders. The Official Receiver will hold the 
said sum until further orders of this Court. 
‘The defendants being in occupation of the 
entire premises will pay both share of taxes of 
the premises on and from April, 1978. 

20. Each party to pay and bear its own 
costs, 

21. ‘Liberty to apply. 

22. All parties and Surveyor to act on a 

signed copy of the minutes. 

Orders accordingly. 





AIR 1979 CALCUTTA 84 
SANKAR PRASAD MITRA C. J. AND 
SALIL KUMAR DATTA, J. 

Tarai -Tea Co, Pvt.. Ltd., Appellant v. Life 
Insurance Corporation of India and others, 
Respondents. 

A. F, O. O. No, 170 of 1976, D/- 16-8- 
1978. 


W. B. Court-fees Act (10 of. 1970), 
Ss. 7 (iv) (b) and 11 — Suit for declaration 
and consequential relief — Plaintiffs valua- 
tion of relief — Courts power to interfere 
with — Scope. 

When the plaintiff in a suit to obtain a de- 
claratory decree or order, where consequen- 
_tial relief is prayed, has stated the amount 
at which he values the relief the Court ordi- 
narily does not interfere with the plaintiffs 
‘determination unless the Court is of opinion 
that that valuation is illegal, palpably absurd, 
manifestly illogical or arithmetically wrong, 
AIR 1934 Cal sis (FB), Foll. 

(Paras 8, 12) 


In tho instant case the plaintiff-Company’s 
allegation was that it entered into an agree- 
ment with the Life Insurance Corporation of 
India for purchase of 14,960 fully paid-up 
equity shares of New Tea Co. Lid., of the 
face value of Rs. 60/- each at the rate of 
Rs. 150/- per share. The life Insurance Cor- 
poration of India in breach of that agreement 
has sold the shares to other parties who 
were made defendants in the suit. In the re- 
lief sought the plaintiff had asked for a de- 
claration that the property in the shares had 
passed to the plaintiff. The plaintiff had also 
asked for a mandatory injunction directing 
the defendants to re-deliver the shares to the 
plaintiff, - 

JV/KV/E651/78/GDR 
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C., India (S, P. Mitra C. J.) AIR 


Held that the relief that the plaintif wanted: 
was the relief of declaration of ownership 
coupled with possession of the shares alleged 
to have been purchased by it. The value of 
the relief sought was clearly above Rs. 22 
lakhs. And the minimum court-fees that the 
plaintiff had to pay, according to Sch. I to 
the West Bengal Court-fees Act, 1970 was 
Rs. 10,000/-. Court had therefore power to 
direct the plaintiff to pay balance of the 
court-fees, (Para 15) 


Cases Referred: Chronological Paras 
(1975) Suit No. 599 of 1975 (Cal) 18 
(1986) 70 Cal WN 857 7 
(1966) 70 Cal WN 1187, 7 
(1957) 61 Cal WN 518 « “a 
AIR 1956 Mad 179 7 
AIR 1934 Cal 448 (FB) 7,10 . 


B. C. Dutt with S, K. Ghose and. G. R. 
Saha, for Appellant; Ashim Ghose, (for No. 1) 
R. C. Deb with Anindya Mitra and Pratap 
Chatterjee, for Respondents. 


SANKAR PRASAD MITRA, C. J.:— This 
appeal is directed against an order of Sabyasa- 
chi Mukharji, J. dated the 17th March, 1976. 
By this order the learned trial Judge held 
that the plaintiff in the suit was liable to 
pay the court-fees for the sum of Rs. 10,000/- 
within a specified time. In defaut, the suit 
was to stand dismissed with costs. It appears 
that Sm. Maitroyi Mishra, the defendaut 
No. 7 in the suit had made an application, 
inter alia, for an order that court-fees payable 
by the plaintiff be assessed at Rs. 10,000/- 
and the plaintiff be directed to pay the de- 
ficit court-fees of Rs. 9,991.75 within a week 
aud in default, the suit be dismissed with 
costs. There was also a prayer for taking 
the plaint off the file, The learned trial Judge 
had decided the question of court-fees but with 
regard to the other prayers, he has said that 
the applicant would be at liberty to urge and 
take the points involved at the hearing of 
the suit. 


2. In this appeal, therefore, we ‘are pri 
marily concerned with court-fees. There is a 
cross-objection with respect, inter alia to the 
prayer for taking the plaint off the file but we 
do not propose to make any order on the 


-cross-objection for reasons to be hereinafter 


stated. 

3 On the question of court-fees we have 
to consider certain provisions of the West 
Bengal Court-fees Act, 1970 which was en- 
acted to amend and consolidate the law re- 
lating to court-fees in the State of West 


‘Bengal. S. 7 (iv) (b) of this Act runs thus: . 


“Section 7. Computation of fees payable 
iu certain suits; 
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The amount of fee payable under this Act 
in the suits next hereinafter mentioned shall 
be computed as follows: 


(iv) In suits— 

(b) for declaratory decree and consequen- 
tial relief— 

to obtain a declaratory decree or qrdes, 
where consequential relief is prayed, 
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according to the amount at which the relief. 
sought is valued in the plaint or | memorandum 
of appeal subject to the provisions. of S. 1. 

4, This brings us to S. 1 be the Act. It 
prescribes : \ 

“11. Inquiry as to valuation iof suits : 

If the Court is of opinion that the subject 
matter of any suit has been wrongly valued, 
it may revise the valuation andjdetermine tke 
correct valuation and may hold such inquiry 
as it thinks fit for such purpose. ” 

5. Under the Court-fees Act, 1870, Sez 
tion 7 (iv) (b) of the West Bengal Court-fees 
Act, 1970 was S. 7 àv) (c) and S. 11 quoted 
above was S. 8-C 

6. Mr. B. C. “Dutt, learned Counsel ap- 
pearing for the appellant has! urged before 
us the following points: 

(1) Where a suit is for a damio and 
consequential relief, the plaintiff is entitled +o 
state the amount at which he valuas the r> 
lief sought; 

(2) The plaintiffs valuation of his own suit 
cannot be disputed in or set aside by Court 
unless there is a clear objective standard as 





regards the valuation of the relief claimed 
in the suit and 
(8) The valuation of the reliefs ig not 


synonymous with the valuation of the pro- 
perty or the subject-matter of the suit ard 
the determination of the objective standard 
must relate to the valuation jof the reliefs 
and not the value of the property or the suv- 
ject-matter of the suit. 

(4) The Court has power in appropria-e 
cases to interfere with the plaintiffs valuatica 
where the Court is of the view that the valua- 
tion of the reliefs sought in the plaint is 
manifestly absurd, illogical or (eet 


wrong. 


(5) The reliefs claimed in the present sit 
are not capable of being valued on the basis 
of any objective standard in| view of the 
fact that the plaintifs claim for declaratioa, 
in respect of certain shares which is the su 
ject-matter of the suit, cannot) be valued cn 
the basis of value of the shares. 


i 
i 
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‘7. Mr. B. C. Dutt has relied on several 
decisions of this Court reported in AIR 1984 
Cal 448 (FB), (Narayangunj Central Cc-opera- 
tive Sale and Supply Society Ltd. v. Mafizu- 
ddia Ahmed); (1957) 61 Cal WN 518, 
(Manindra Mohan Banerjee v. Nirmal Kumar 
Banerjee); (1966) 70 Cal WN 857 (Amritlal 
Chatterjee v. Hiralal Chatterjee) and (1966) 
70 Cal WN 1187, (Mustafa Shah v. Dhanu 
Shah). He has also relied on a decision of the 
Madras High Court reported in AIR 1956 
Mad 179 (In re: Thirupathiammal), From the 
principles discussed in the cases which Mr. 
Dutt has cited, it appears that in a suit to 
obtain a declaratory decree or order, where 
consequential relief is prayed for, the plain- 
tif has to state the amount at whieh he 
values the relief. sought. Court-fees are paid 
on the value so stated by the plaintif under 
the provisions of law we have already refer- 
red to. But under S. 11 of the West Bengal 
Court-fees Act, 1970 if the Courtis o? opin’. 
ion that the subject-matter of any suit has 
been wrongly valued, it may revise the valua- 
tion and determine the correct valuation. For 


‘the purpose of determining the correc: valua- 


tion, the Court may hold such enqui-y as it 
thinks fit, 


8 The trend of judicial decisions suggests 
that when the plaintiff in a suit to cbtain a 
declaratory decree or order, where consequen- 
tial relief is prayed, has stated the amount 
at which he values the reilef, the Court ordi- 
narily does not interfere with the plaintiffs 
determination unless the court is incined to 
exercise its powers under S. 11. 


9. For exercise of powers under s. 11 one 
has to consider the provisions of- S. © of the 
Suits Valuation Act, 1887, This section pro 
vides: 


“9. Determination of value of certzin suits 
by High Court-—- When the subject-matter 
of suits of any class other than suits men- 
tioned in the Court-fees Act, 1870 xxxx 
S, 7, Paras. (v) and (vi) and para (x), Cl. (d) 
is such that in the opinion of the High Court 
it does not admit of being satisfactory valu- 
ed, the High Court may, with the previous 
sanction of the State Government, direct that 
suits of that class shall, for the purposes of 
the Court-fees Act, 1870. and of this Act 
or any other enactment for the time being in 
force, be treated as if their subjec+matter 
were of such value as the High Court thinks 
fit to specify in this behalf.” 

10. No rules under S. 9 of ‘the aforesaid 
Act had been framed before the West Bengal 
Court-fees Act, 1970 came into operation. 
Even now, there are no such rules. The ab 
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sence of these rules which would lay down 
the guideline was taken note of by a Full Bench 
of this Court in Narayangunj Co-operative 
Society’s case reported in AIR 1984 Cal 448 
which Mr. Dutt has referred to. At page 450 
Mukharji J., speaking for the majority of the 
Full Bench has said: : 

“But I am clearly of opinion that until such 
standards are laid down by .... 1... sees 
appropriate rules framed’ under S. 9, Suits 
Valuation Act (7 of 1887), it would not be pos- 
sible for the Court to exercise this power 
except ‘in those classes of cases falling under 
the clause in which the valuation made by 
the plaintiff is illegal, palpably absurd mani- 
festly illogical or arithmetically wrong. The 
two Acts are linked together, as regards valua- 
tion of relief, for the purposes of jurisdiction 
and of court-fees payable in respect of plaints. 
xx x. 

ll. By “the two -Acts” Mukharji J. was 
‘referring to the Court-fees Act of 1870 and 
the Suits Valaution Act of 1887. 
| 12. The principles which the Full Bench 


enunciated in the above cited case are appli-. 


. leable to the case before us. . It would not 
be proper for us to disturb the plaintiff's 
valuation of the relief sought unless: we are 
of opinion that that valuation is illegal, pal- 
pably absurd, manifestly’ illogical or arithme- 
tically wrong. l - 


13. In these circumstances, we have to 
examine the plaint itself to test the correct- 


ness of the decision of the learn- 
ed Trial Judge. The plaintifs al 
legation is that it entered into an 


agreement with the Life Insurance Cor- 
poration of India for purchase of 14,960 
fully paid-up equity shares of New Tea Co. 
Ltd., of the face value of Rs. 60/- each 
at the rate of Rs. 150/- per share. The Life 
Insurance Corporation of India in breach of 
that agreement has sold the shares to other 
parties who were made defendants in the 
suit. In the relief sought by the plaintiff ‘we 
find that in Cl, (a) of the prayers in the 
plaint, the plaintiff has asked for a declara- 
tion that the property in the 14,960 equity 
shares of New Tea Co, Ltd., registered in the 
name of the defendant No. 1, that is; the Life 
Insurance Corporation of India, bas passed 
to the plaintiff. In Cl (b) (ii) the plaintiff 
has asked for a perpetual injunction restrain- 
ing the defendants, their servants and/or 
agents from taking any steps to transfer and/ 
or register the said shares in the name of any 
person other than the plaintiff. In Cl, (b) (iii) 
the plaintiff has asked for a “mandatory in- 
junction directing the defendants to re-de- 
liver the said shares to the plaintiff”. 


“Tarai Tea Co. v. L. I, C., India (S. P. Mitra C. J.) 
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14. The cases which Mr. Dutt.has cited 
indicate that the Court shall not interfere 
with the plaintifs valuation of the relief 
sought unless there are objective standards by 
which the Court-can reach its conclusion that 
the valuation cannot be supported on the 
basis -of principles laid down by the Full 
Bench. _ 

15. In the instant case we find that the 
plaintiff alleges that it agreed to purchase . 
14,960 shares . at the rate of Rs. 150/- per 


‘share. In other words, the value of the shares 


was over Rs, 22 lakhs, In the relief sought 
the plaintiff has asked for a declaration that 
the property in the shares has passed to the 
plaintiff. The plaintiff has also asked for a man- 
datory injunction directing the defendants to 
re-deliver the shares to the plaintiff. In other 
words, however dexterously the plaint may 
have been drafted, the relief that the plain- 
tiff wants is the relief of declaration of 
ownership coupled with possession of the 
shares alleged to have been purchased by it. 
On these avermenis the value of the relief 
sought appears to us to be above Rs. 22 lakhs. 
And the minimum court-fees that the plaintiff, 
has to pay, according to Sch. I to the West 


` Bengal Court-fees Act, 1970, is Rs. 10,000/-. 


-16. The learned Trial Judge has not been 
pleased to give any reasons for His Lordship's 
judgment. His Lordship has directed the 
plaintiff to pay the balance of the court-fees 
within a specified time, In default, his Lord~ 
ship has directed as we have said, that the 
suit shall stand dismissed with costs. 

1% We agree with the learned Trial 
Judge’s directions aforesaid. The appeal, 
therefore, is dismissed with costs. We direct 
the plaintiff to pay the balance of the Court- 
fees within one week from date. In default, 
the suit shall stand dismissed with costs. 


18. The defendant No. 7, Smt. Maitroyi 
Mishra, in her petition affirmed by her afi- 
davit dated the 18th February 1976 had also 
prayed in the alternative that the plaint filed 
in Suit No. 599 of 1975 (Tarai Tea Co. Pri- 
vate Ltd. v. Life Insurance Corporation of 
India} be rejected and/or taken off the file. 
The learned Trial Judge has not dealt with 
this alternative prayer or any other prayer 
in the petition and has given liberty to Sm. 
Maitroyi Mishra to urge the same at the hear- 
ing of the suit. Until the court-fees are paid 
as directed by us there is no proper suit on 
record to be entertained by this Court. If 
court-fees are paid in accordance with our 
direction Sm. Maitroyi Mishra would be at 
liberty to proceed with her application be- 
fore the learned Trial Court with respect to 
the other prayers in her petition, We, there- 
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fore, make, as already stated, no order on tke 
crossobjection, And no order as to its costs 


19. The plaintiff's Advocate on record for . 


the purpose of payment of court-fees as 
directed by this order may encash the fixed 
deposit lying as security in the bank. If the 
court-fees are not paid within a week from 
date, the plaintifPs Advocate on record wouid 
be at liberty to refund the money held Ey 
ma for purposes of court-fees to the plain- 


= K. DATTA, J. :— I agree. 
Appeal dismissed. 





AIR 1979 CALCUTTA 87 
‘CHITTATCSH MOOKERJEE AND BANKIM 
CHANDRA RAY, JJ. 
Sm. Bijoli Choudhury, Appellant v. Suko- 
mal Choudhury, Respondent, 


A. F. O. D. No. 64 of 1976, D/- 10-7-197&.° - 


Hindu Marriage Act (25 of 1955), Sec- 
tions 10 (1) (a) and (b), 13 (1) (a) and (ib) — 
Petition by husband for judicial separation and 
divorce on ground of ‘desertion’ and ‘cruel=y’ 
— Evidence and burden of proof — Husband 
failing to. prove that his wife was guilty sf 
cruelty or desertion — Decree either for judi- 
en separation or for divorce cannot be graxt- 


The question of mental cruelty should de 
answered in the light of the norms of mai- 
tal ties of the particular society to which the 
patties belong, their social values, status of 
the parties, environment of the parties etr. 

(Para 3) 


The burden of proof was upon the husbard 
who was the petitioner. It is well-settled 
that the courts are reluctant to find crueky 
on the evidence of the petitioner, unless there 
is corroborative evidence to support his ab 
legations, but corroboration is not essential, 
though it is in practice required unless iis 
absence can be satisfactorily accounted for. 
Tn the instant case, there was not corrobora- 
tion of the evidence of the husband -that oce 
and half years after his: marriage wife’s atii- 
tude had changed or that she had become 
cruel towards him. Neither any relative nor 
any acquaintance of the parties came forward 
to corroborate his evidence regarding wife's 
conduct towards him. (Para 10) 


°(Against order of S. K. Mukherjee, Addl. 
Dist. J., Second Court, Alipore, D/- T-T- 


1975.) 
KV/KV/E984/78/LGG 
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On the fact and circumstances of the case 
it was held that there was no sufficient evi- 
dence of any mental or physical cruelty on 
the part of wife so as to justify the passing 
of a decree either for judicial separation or 
for divorce, (Paras 9, 14) 

Further, the husband has neither proved 
the factum of desertion by his wife nor the 
intention on her part to bring their cohebitation 
permanently to an end. In other words, acts 
attributable to animus deserendi of the wife 
have not been established, AIR 1957 SC 176 
AIR 1964 SC 40, Rel. on. (Para 15) 

Thus when the husband has failed to prove 
by satisfactory evidence that his wife was 
guilty of cruelty or desertion within the mean- 
ing of clauses (a) and (b) of Sectior 10 ‘1) 
his prayer for passing a decree for dissolution 
of marriage under clauses (ia) and (ib) of 
sub-section {1) of Section 18 could not be 
granted. 

{Para 16) 

Anno; ATR Manual (3rd Edn.), Hindu Mar- 
riage Act, S. 10, N. 5. 


Cases Referred: Chronological Paras 
AIR 1964 SC 40 15 
AIR 1957 SC 176 i ; 15 

Prasun Chandra Ghosh and Nagendra 


Mohan Saha, for Appellant; B. K. ; Ghosh, 
Ranjit Kumar Ghosal, and Rabindra Nath 
Dutta, for Respondent. 

CHITTATOSH MOOKERJEE, J. :— On 
February 27, 1968 the respondent Seal 
Choudhury, ‘had married the appellant, Bijoli 
Choudhnry, according to Buddhist Rites at 
P 12/1, Dihi Serampore Road, P, S. Beniapu- 
kur, Calcutta, On 28rd November, 1972 the 
respondent-husband presented a petition under 
Section 10 of the Hindu Marriage Act in 
the District Judge's Court, Alipore praying 
for.a decree of judicial separation. The pre- 
sent appellant contested the said case. The 
learned Additional District Judge, 2nd Court, 
Alipore by his judgment dated 7th July, 1975 
granted a decree for judicial separation on the 
ground that the appellant had treated hèr 
husband respondent herein with cruelty with- 
in the meaning of Section 10 (1) (b) of the 
Hindu Marriage Act. According to the learn- 
ed Additional District Judge, she kad also 
deserted her husband for two years or more 
within the meaning of Section 10 (1) (b) of 
the said Act. The appellant wife has pre- 
sented this appeal against the said decision 
of the learned Additional District Judge, 2nd 
Court Alipore. During the pendency of this 
appeal the Marriage Laws (Amendment) Act, 
1976 was enacted which inter-alia made seve- 
ral amendments in the Hindu Marriage Act, 
1955, The respondent husband has filed an 
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application in this Court for amendment of 
his petition/plaint filed in. the Court below 
inter-alia for inserting a prayer that a decree 
of divorce be granted to him under Cls. (ia) 
and (ib) of sub-section (1) of Section 18 of 
the Hindu Marriage Act. The said application 
of the respondent husband has been heard 
along with the appeal preferred by the ap- 
pellant wife. We have te consider whether 
or not the learned Additional District Judge 
has correctly found that the appellant wife 
after solemnisation of the marriage had treat- 
ed her husband with cruelty and whether or 
not she had deserted him for a continuous 
period of not less than. two years immediately 
preceding to presentation of the petition under 
Section 10 of the Hindu Marriage Act. 


2. Both the appellant and the respondent, 
as already stated, are. Buddhists and their 
families came from the district of Chittagong. 
The respondent husband in his evidence stat- 
ed that when he was aged five, both his 


father and mother had died. He was brought. 


up by, his grandmother and then by his aunt. 
According to the appellant wife her farher 
used to give monetary help to her husband 
even before he married her. The respondent 
husband however did not admit the said fact. 
But even according to him, he had ‘started 
living in the house of his prospective father- 
in-law three months before his M. A. examina- 
tion. In November, 1962 the respondent had 
passed the M. A. examination in Pali language 
and he stood first in the first class. On 27th 
March, 1968 the marriage between the par- 
ties took place at the residence of the appel- 
lant’s father at Dihi Serampore Road, Calcutta 
and the respondent continued to live in his 
father-in-law’s house. 


3. The respondent husband i in paragraph 8 
of his petition under Section 10 of the Hindu 
Marriage Act had claimed that the marital 
life of the parties had started quite happily 
and their days were passing normally except 
for minor differences of views over small 
matters. He had further averred in his peti- 
tion under Section 10 of the Act that in or 
about the year 1965 the appellant slowly had 
a change in her behaviour. She became ar- 
rogant about her father’s status in society in 
comparison with his family and his ‘social 
status. She showed her undue superiority 
complex and vanity. She tried to subdue him 
with an air of superiority. In the year 1966 
the appellant had become pregnant. She did 
not allow the doctors and nurses to examine 
her condition and abused and misbehaved with 
. them. The baby was ‘seriously injured during 
delivery and died six days after. After this, 
according to the husband, his wife showed 
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_ with him and abused hi 
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“landslide change in her behaviour for the 
worse. She ame nagging and on every 
word or act of the petitioner would find fault 
m”. She was full of 
‘uncontrollable rage and used filthy abuses. 
The husband further alleged that she did not 
hesitate to raise her hands on him. The hus- 
band in his petition also alleged that he used 
to impart occasional coaching to a girl stu- 
dent. His wife used to suspect him of being 
immorally involved with the girl student and 
on this account abused and insulted him. Even 
while he was teaching the girl student, the 
wife had also stood in the way of her hus- 
band from visiting Harvard University in 
U. S. A. for doing research work. He was 
not allowed to take up a post in the Benaras 
Hindu University. 


4, The husband in his petition further 
alleged that his wife under sadistic cravings 

had drugged him and he had become 
sick with severe infection in his stomach. 
The doctors had given up hope of curing him. 
He was shifted to a rented house where his 
relatives arranged for his treatment. His wife 
was brought there against her will but she 
bad misbehaved with his relatives and had 
left him on her own accord with positive in- 
tention of not returning again. Thereafter, the 
husband was allegedly cured by means of 
a supernatural drug. The husband claimed in 
his petition under Section 10 that he had 
elways hoped that with the passage of time his 
wife would understand his difficulties and 
would mend her habits and manners. He had 
patiently waited but his hopes were shattered. 
She and her men had threatened ‘him time 
and again unless he would agree to go back 
to his father-in-law’s house. She had tried to 
vilify and humiliate her husband on many 
occasions by going to his college and resi 
dence with her associates and hired goondas ` 
propagating and throwing insults against him, 
She had maliciously written offensive letters 
to the college authorities and other persons 
levelling false accusation. He was thereby 
tumiliated. She had published offensive leaf- - 
lets levelling false accusation against him. 
The respondent husband in his petition under. 
Section 10 inter alia averred that from the 
conduct of his wife he had a reasonable doubt 
that if he lived with her, it would be harm- 
ful and injurious bcth for his mind and body. 
Hence he had been compelled to apply for 
judicial separation, The husband in his peti- 
tion had also alleged that his wife had es- 
tablished an illicit relation and intimacy with 
one Debabrata Chakraborty. The said al- 
legation, however, was not ultimately pressed 
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and Mr. B. K. Ghosh, learned advocate, for 
the respondent in this appeal, also submitted 
that his client does not wish to make any 
submission in respect of the said allegation 
against the appellant, The trial Court allow- 
ed the husband’s prayer for amendment af 
the petition under Section 10 containing tha 
alleged particulars of mental cruelty of hë 
wife. The respondent husband had examined 
one Sambhu Nath Chatterjee as P. W: 1 and 
himself as P. W, 2. He had proved some let 
ters written by his wife Bijoli. The appellant 
wife had examined her sister and herself. Sh3 
had also produced some letters to rebut tha 


case against her. The learned Additional Dis- 


trict Judge believed the evidence given o3 
the husband's side, found that the wife was 
guilty of mental cruelty towards her husbanc, 
The learned Additional District Judge did 
not record any finding of physical cruelty 
against the wife and in fact at the trial tha 
- husband did not attempt to prove the said 
kind of cruelty. The learned Additional Dis- 
trict Judge held that the real trouble had 
started when the husband started coaching a 
girl student named Lipika and the wife had 
falsely alleged that there was an improper ar 
immoral relationship between her husband 


and Lipika. The wife by making false allega- ` 


tions about his conduct and behaviour had 


shocked her husband. The learned Additional _ 


District Judge further held that it was for ths 
wife to prove that her husband had been liv 
ing in adultery with Sarbani Chatterjee 
daughter of Sambhu Nath Chatterjee, P. W..1 
The learned Additional District. Judge held 
that the said allegations to be absolutely a 
myth and that the wife with a view to damag- 
ing the reputation and character of her hus 
band had cooked up the said story. The wife 
had made false- allegations against her hus 
band by writing letters, making representa- 
tions and by circulating leaflets. Therefore, 
she was guilty of acts of cruelty within the 
meaning of Section 10 (1) (b) of the Hindu 
Marriage Act. The learned Additional District 
Judge also found that the wife had deserted 
her husband in the year 1967, 


§. We may proceed to examine the evi 
dence adduced in the case in the light of the 
probabilities and surrounding circumstances. 
Admittedly, - the respondent Sukomal waq 
given shelter in the house of the appellant’ 
father some time before he appeared in the 
M. A. Examination and after his marriage with 
the appellant on 27th March, 1968 the par 
ties had lived at the residence of the appel 
lant’s father. At the beginning the wifes be 
haviour towards her husband was good, even 
according to her husband but he alleged that 
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about one and half years after their marriage 
his wife changed her behaviour, One and half 
years from the date of their marriage would 
be about the last quarter of the year 1964. 
But no credible reason was given by Sukomal 
for this change of attitude of his wife apart 
from his vague allegations of her exhibiting a 
superiority complex towards him because of 
differences in their social status, In fact, in his 
petition under Section 10 of the Hindu Mar 
tiage Act, the husband had alleged that from 
the year 1965 his wife had begun to mis- 
behave. According to the evidence given by 
him his father-in-law was a Clearing Azent of 
the Customs Department but there was no 
precisé evidence about the financial condition 
of the wife's family. There was no evidence 
that Bijoli’s father compared to her husband 
enjoyed a high social status. There was no 
reason for considering Sukomal as inferior in 
any way, He was holder of a Ist Class Mas- - 
ters degree. In April, 1964 he was offered 
admission to the Graduate School of Arts and 
Science of Harvard University (vide Ext. 1), 
In November, 1964 the respondent was ap- 
pointed as a Lecturer in the Government ` 
Sanskrit College. Therefore, it was highly im- 
probable that his wife would have ill-treated 
him and in fact in the year 1965 when he 
was no longer an unemployed person, Some 
relatives of the respondent husband lived at 
Jalpaiguri and both the husband and the wife 
several times had visited them, The plaintiff 
husband did not attempt to prove the allega- 
tions in paragraph 10 of his petition under 
Section 10 of the Hindu Marriage Act that 
his wife had demonstrated with unusual va- 
nity and superiority complex and had quar- 
relled with the members of his family or that 
she used to despise or hate them. In fact, 
apart from examining Sambhu Nath Chatter- 
jee, P. W. 1, in.whose tenanted house the 
husband had (been) allegedly living as a pay- ` 
ing-guest in the end of the year 1967, no 
relative of the two parties was examined as a 
witness to prove that Bijoli had ill-treated her 
husband and his relatives. Therefore, there 
was no corroboration of these vague and 
general statements made by the husband in 
course of his evidence that his wife used to 
display a superiority complex and that she 
used to abuse and insult him. The parties had 
recently married, both were young and the 
husband who was a qualified person had se- 
cured a. Lecturership in the Government 
Sanskrit College. While the husband was do- 
ing research work his wife was still a college 
student. We find no cogent reason has been 
given why Bijcli would behave so unnaturally 


with her husband. Therefore, we are not pre- 
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pared to believe that after one and half years 
of their marriage the wife had changed her 
behaviour or that she used to abuse and slight 
her husband, It was the case of both parties 
that on 7th December, 1966 the appellant 
wife had given birth to a child at Chittaran- 
jan Hospital and the child unfortunately died 
within a few days. Within two days of the 
birth of the said child the respondent hus- 
band had left Calcutta for appearing in an 
interview at Patiala. Heo had returned after 
the death of their child. The respondent hus- 
band did not examine any doctor or any hos- 
pital staff to corroborate his allegation that 
his wife used to assault even the doctors who 
came to examine her during her pregnancy. 
We also find that it was utterly improbable 
that his wife did not co-operate with the doc 
tors at the time of the delivery of her child. 


6. It appears from the evidence that there 
were differences between the husband and 
the wife when the husband began to coach 
a girl student named Lipika Bose. According 
to the husband from the end of 1966 he used 
to coach Lipika at his father-in-law’s house. 
His wife used to suspect’ his illicit connection 
` with the said student. His wife had uttered 
abusive language in the presence of the said 
girl student. Mr. B, K. Ghosh, learned advo- 
cate for the respondent, has pointed out that 
the husband, P. W. 2, was not specifically 
cross-examined with reference to his said 
statements in examination-in-chief and there- 
fore, the said part of the case was not travers- 
ed. We find that during the cross-examination 


of Sukomal it was suggested that he was in . 


love with Lipika and one day he had dis- 
closed‘to his father-in-law about his intention 
to marry her, Both the appellant and her 
sister during their evidence had spoken about 
_ the same. In our view, it was improbable that 

the respondent would seek permission of his 
. father-in-law for marrying second time. Fur 
ther, even assuming that the respondent hus- 
band had any tender feelings towards Lipika, 
it was unlikely that he would misbehave with 
his said pupil in the very house of his father 
in-law. This part of Bijoli’s case against her 
husband appeared to be an embellishment, It 
is more probable that the appellant wife had 
objected to the respondent husband coaching 
Lipika and it was likely that. between the two 
there was some bad feeling. But there was no 
evidence that Bijoli had ever assaulted him, 
There is also no evidence worth the name 
that her act and conduct had caused reason- 


able apprehension in Sukomal’s mind that it 


would be harmful and injurious to live with 


his wife. Further, according to the evidence 
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of the respondent he had given up coaching 
Lipika within a month. Lipika had married in 
the year 1970. The respondent husband had 
continued to live in his father-in-law’s house 
till his illness some time in the year 1967. 
Therefore, we are unable to believe that due 
to misbehaviour of his wife over Lipika inci- 
dent he was compelled to leave his father-in- 
law’s house. The appellant wife ‘might have 
been jealous and might have objected to her 
husband to coach a young girl student, But, 
there was no corroboration of Sukomal’s evi: 
dence that his wife Bijoli had committed acts 
of mental cruelty towards him. Occasional 
misunderstanding and difference of opinicn 
between the two spouses are not uncommon. 
But they are generally only passing phases in 
conjugal life. 


% In the year 1967 Sukomal left the Dihi 
Serampore Road house not because of his 
wife’s treatment but because he claimed that 
he had become seriously ill. We also reject 
the utterly improbable story that the husband 
had become ill in the year 1967 because his 
wife had administered some poison to him. 
The doctors who might have examined him 
did not testify in the case, There is no defi- 
nite evidence about the nature of his illness. 
It may be that the husband had suffered from 
some stomach ailment which according to 
him was allegedly cured by a Deiva medicine. 
But we disbelieve that Bijoli had tried to 
poison her husband. In 1967 after-he became 
ill the respondent husband went to Jalpaiguri 
and on his return he first lived with his mater- 
nal grand uncle at Howrah. Thereafter, the 
husband and the wife and his aunt resided in 
a tenanted flat at Patipukur, P. W. 2 in his 
evidence did not explain what he meant by 
the words “she did not co-operate with me 
nor did she do any household work”. Even 
according to him when she lived in the Pati 
pukur residence there was no incident, There 
fore, there was not even any allegation by 
the husband that during their residence at 
Patipukur his wife had committed any of 
mental or physical cruelty towards him. He 
had even denied the suggestion in the course 
of his cross-examination that his wife used: ta 
live in a separate room or that he had cruelly 
treated and assaulted her during her stay at 
Patipukur. According to Sukomal his wife 
voluntarily went away. We need not consider 
whether or not it was true that it was the 
father of the appellant (who) used to provide 
rationed articles at the Patipukur residence. 
Since some time in the year 1967 the husband 
and the wife had lived separately. The hus- 
band in his evidence admitted that he did not 
inform his wife or her father about his where- 
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abouts. According to the evidence adduced in 
this case that after his wife left Patipukur 
residence the respondent husband shifted to 
an accommodation in Beniatola Lane. He 
became acquainted with Sambhu Nath Chat- 
‘terjee (P. W, 1) and his family. Some time iA 
the year 1969 the. respondent and Sambha 
Nath Chatterjee and his family began to liva 
in the different portions of the same house in 
Beniatola Lane. According to Sambhu Nata 
Chatterjee, P. W. 1, the respondent lived in 
one room and his food used to be supplied by 
the landlord, P. W. 1 and his family lived ia 
ene room in the ground-floor and one room 
in the first floor. Subsequently, the respot- 
dent began to be provided with food by ths 
P. W. 1 on payment. Both the respondent and 
Sambhu Nath Chatterjee and his family shift- 
ed toa house in 40-C, Biplabi Pulin Das 
Lane, Badurbagan, The tenancy was in the 
name of the respondent and Sambhu Nata 
Chatterjee was a sub-tenant under him. There- 
after, Sambhu Nath Chatterjee and his family 
shifted to a flat at 48, Green Avenue, Santosk- 
pore. The respondent also began to.live in ths 
same house as a paying quest of Sambhi 
Nath Chatterjee. The husband denied thet 
` there was any immoral relationship betweea 
him and Sarbani Chatterjee, a daughter cf 
Sambhu Nath Chatterjee. On the other hanc, 
both, the wife Bijoli and her sister, D, W. 1, 
had alleged that Sukomal had illicit relz- 
tions with Sarbani. The learned Judge of ths 
Court below has not believed the evidenca 
given on the side of the wife that one dap 
very early in the morning she, accompanied 
by several others had visited the Badurbagaa 
flat where Sambhu Nath Chatterjee and his 
family and also the respondent husband wers 
then living. The party found -an adult girl 
sleeping in the bed of Sukomal. On the occe- 
sion Bijoli, the appellant, visited Badurbagaa 
flat of her husband she found the doors c? 
his room open. This part. of her story was ire 


probable. It was not very likely that an ur-_ 


married girl like Sarbani belonging to a Ber- 
gali middle class family would openly slee3 
' with the husband of another woman while in 
the adjoining room other members of he 
family were living, At the same time, it was 
somewhat unusual that after refusing to liva 
with his wife, Sukomal had begun to resida 
within the same .house with Sambhu Nats 
Chatterjee and his family. We are not prepar- 
ed to believe that Bijoli and her companions 
bad threatened and abused her husband and 
that the same should be designated as cruelty. 
According to Sukomal, P. W. 2, when hi 
wife went to Badurbagan flat Mr. P, C. Ma 
jumdar, who was his teacher and the thea 
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Secretary of the Post Graduate Arts Depart 
ment of the Calcutta University also accom- 
panied her. It was more reasonable and prob- 
able to hold that Bijoli accompanied by late 
P. C. Majumdar and some others went to 
Badurbagan flat of her husband in arder to 
persuade him to return and again live with 
her, Mr. B. K. Ghosh, learned advocate for 
the respondent, submitted that according to 
the evidence given on the side of his client 
there were two incidents on two different 
dates at Badurbagan. On one occasion there 
was a hulla created by Bijoli-and her men as | 
claimed by Sukomal and Sambhu Nath Chat- 
terjee, P. Ws. 1 and 2. It appears from the 
evidence of Sukomal, P. W. 2, that on one oc- 
casion his wife accompanied by some girls 
went to his Badurbagan flat and they had ut- 
tered abusive language in the presence of 
many persons in the locality. We are rot pre- 
pared to believe that Bijoli had acted in a 
manner which might have caused apprehen- 
sion about the safety of Sukomal. After all, 
Sukomal had admittedly declined to return to 
his father-in-law’s house and to live with his 
wife. He was living with Sambhu Nath Chat- 
terjee (P. W, 1) and his family which includ- 
ed Sarbani, who was young and unmarried. It 
would be reasonable and probable to hold 
that when his wife Bijoli accompanied by 
some others went to Badurbagan residance of 
Sukomal and had requested him to return 
but Sukomal declined to return. There might 
have been arguments and exchange of words 
between Bijoli and Sukomal. Even Sambhu 
Nath Chatterjee had merely stated that the 
wife of Sukomal with 6/7 men had come to 
Badurbagan Street and had created the hulla. 
Sambhu Nath Chatterjee was then in Led. He 
did not elaborate what he meant by hulla 
and he did not also state that Bijoli and her 
companions hed held out threats. Admittedly, 
over the said incident no diary was lodged in 
the local police station. No other resident of 
the locality deposed on Sukomal’s side. At 
feast on one occasion Myr. P..C. Majumdar 
who was the Secretary of the Post Graduate 
Department of the Calcutta University and 
who was a teacher of Sukomal went with 
Bijoli to his. Badurbagan flat. It would be-ut- 
terly improbable that a man like Mr. P. C. 
Majumdar could have been a member of a 
party which held out threats to Sukomal. 


8. Mr. B. K. Ghosh, learned advocate for 
the respondent, submitted that Bijoli used to 
insult her husband and there was enough evi- 
dence of her mental cruelty towards him. He 
submitted! that the decree passed by the court 
below should be upheld. In this connection he 


relied upon several passages from Tolstoy's 
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The Law and Practice of Divorce and Matri- 
monial Causes (6th Edn.) 1967. According to 
the said learned author cruelty which is a 
ground for dissolution of marriage may be de- 
fined as wilful and unjustifiable conduct of 
such character as to cause danger to life, limb 
or health, bodily or mental or as to give rise 
to a reasonable apprehension of such a dan- 
ger. Section 10 (1) (b) of the Hindu Marriage 
Act gives substantially the same meaning of 
the expression ‘cruelty’. The question of men- 
tal cruelty should be answered in the light of 
the norms of marital ties of the particular 
society to which the parties belong, | their 
social values, status of the partes enyiron- 
ment of the parties ete. 


- 9. Mr. B, K: Ghosh, learned dlyódite for 
the respondent, submitted that the trial court 
ought to consider the cumulative effect of the 
conduct of Bijoli towards her husband 
throughout their married life. She slighted her 
husband whenever he raised his voice and 
Bijoli abused and insulted him. She was stis-. 
picious, created scenes when her husband be- 
gan to coach Lipika. Therefore, Sukomal re- 
asonably apprehended danger and injury if 
he continued to live with her, Therefore, he 
was compelled to live 
should bear in mind that in the Hindu society 
a wife is generally expected to be unswerving- 
ly faithful to her husband and the wife in her 
turn. demands from her husband similar fide- 
lity. In our view, there was no sufficient evi- 


dence of any mental or physical cruelty on _ 


the part of Bijoli so as to justify the pas- 
sing of a decree either for judicial separation 
or for divorce. 


10. The burden of proof was upon the 
husband who was the petitioner in the court 
below, The learned Additional District Judge 
- [wrongly placed such burden of proof upon 
the wife. The learned Additional District 
Judge also committed a serious error of pro- 
cedure by overlooking that the material’ part 
of the Sukomal’s evidence was not corroborat- 
ed by ‘his friends, relatives or neighbours. 
Sambhu Nath Chatterjee, P. W. 1 also spoke 
about the ‘hulla’ on one occasion: when Bijoli 
and her ‘companions came to persuade Suko- 
mal to return to her. It-is ‘ well settled - that 
the courts are reluctant to find cruelty on the 
evidence of the petitioner, unless there is 
corroborative evidence te support his allega- 
tions, but- corroboration is not essential, 
though it is in practice required unless its ab- 
sence can be satisfactorily accounted for 
(vide Tolstoy's The Law and Practice of 
Divorce and Matrimonial Causes, 6th Edn, 
pages 66-67). 
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separately. But one . 
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ll. We have already observed that in this 
case there is no corroboration of the evidence 
of Sukomal, P. W. 2, that one and half years 
after his marriage with Bijoli her attitude 
had changed or that she had become cruel to- 
wards him. Neither any relative nor any ac- 
quaintance of the parties came forward tol 
corroborate his evidence regarding Bijoli’s 
conduct towards him up to the periód 1967. 
In fact, Sukomal did not even allege that 
during their stay at the Patipukur flat Bijoli 
had been guilty of acts of cruelty towards 
him. It appears from the evidence that parties 
did not thereafter live together and Sukomal 
began to live at different addresses . without 
disclosing the same to Bijoli. Bijoli repeatedly 
requested him ‘to take her back. and to return 
to their matrimonial home. Sukomal did not 
even allege that he had made even enquiries 
about his wife or that even offered to set up 
a separate- household where he could live 
with Bijoli, He did not maintain her. There | 
is also no documentary evidence to corrobo- 
rate the case of Sukomal against his wife dur- 
ing the period 1964-65 to 1969, There was 
no reliable evidence that Sukomal’s health 
during this period was impeired by the ` con- 
duct of his wife. 


P 12. We are unable to hold that the docu- 
mentary evidence produced by Sukomal in 
the court below amply corroborated his case 
against his wife Bijoli. Tolstoy in his afore- 
said book at pages 62-68 points out that “... 
temperaments of the two-spouses and the men: 
tal and physical condition of the petitioner 
must be considered in deciding whether the 
respondent’s conduct amounts to cruelty in the 
particular case; but if, after taking every- 
thing into -consideration, the respondent's 
conduct is inexcusable, his disability will ‘not 
prevent it from amounting to cruelty”, The 
learned author in another passage dealing 
with ‘unjustifiable conduct’ has observed that 
“provocation may reduce the- quality of the 
respondent’s act so that it does not amount 
to cruelty; so, in the case of nagging, the res“ ` 
pondent’s conduct must at least be inexcus- 
able after taking into account the petitioner's: 
conduct which might have provoked the nag- © 
ging”. Before we consider the effect of this 
correspondence, it may be borne in mind that 
these letters were written by Bijoli only after 
Sukomal had persistently refused to resume 
conjugal relations with her. Thus, these let- 
ters which appeared to have been written by 
her in.the desperation must be considered in 
the background of. Sukomal’s own conduct. 
Since sometime in the year 1967 Sukomal — 
was refusing to live with his wife-and he was 
living in the same house with Sambhu Nath 
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Chatterjee and his family. In the middle af ` 
the year 1971 Bijoli had written these lette-s 
to others complaining about her husband. 
Exts. 2A, 2B and 2C all bear the date 7th 
September, 1971. Bijoli in her letter Ext. 2 (a) 
requested Dr. H. C. Chatterjee, Head of tks 
Department of Pali, Government Sanskrit Cal- 
lege, to prevent her husband Sukomal Chow- 
dhury from visiting Colombo, She in general 
‘terms complained that her husband had forz- 
saken her and was also cruel to her and, ther3- 
fore, he should not be permitted to leave 
India. Bijoli in her two other lette-s 
Exts. 2 (b) and 2 (c) addressed to two other 
professors of the Government Sanskrit College 
made complaints about her husband. No 
doubt, she used strong words but in no sense 
this could be treated as instances of her acs 
of cruelty, She had stated that she had been 
deserted by her husband. She suspected his 
fidelity. She wanted justice against her hus- 
band’s ‘anti-social acts’. She also stated that 
she was ready to take extreme steps to vindi- 
cate her rights, We are not prepared to view 
these letters as instances of cruelty ` towards 
her husband because Sukomal himself had al- 
ready abandoned her and since 1967 had re- 
peatedly refused to live with his wife Bijok. 
Sukomal appeared to have already made an 
irrevocable decision not to live with her. 
Thus, already the breach between the huz- 
band and the wife was complete, we fail to 
see how the imputations made by Bijoli in her 
letters which were exhibited in case wo 
be treated as instances of her cruelty. 


18. It is in evidence that in September, 
1972 Bijoli had filed an application under 
Section 488 of the Criminal Procedure, Coca 
for maintenance from her husband. On 19th 
August, 1972 the learned Magistrate had al- 
. lowed the said application. She also made a 
lengthy complaint against her husband to tks 
Director of Public Instructions, Government 
of West Bengal. The Director of Public 1w- 
structions Government of West Bengal, had 
forwarded the same to the Principal of tka 
Government Sanskrit College (vide Ext, T). 
The Principal of the said College had r> 
quested’ Sukomal Choudhury to attend a 
meeting with the Deputy Director of Publ-c 
Instructions on the subject (vide Exts. 3 and 
4). The printed pamphlet allegedly circulated 
by the appellant Bijoli was dated even later. 
e. g, 6th October, 1972. Sukomal in para- 
graph 25 of his petition under Section 10 <f 
the Hindu Marriage Act filed on 23rd Novem- 
ber, 1972 stated that the cause of action aro:e 
on 27-2-1963 as also on ilth May, 10-12-€8 
and continued on 27-9-1971, 5-4-1972 ard 


also on other various dates and was continu- 
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ing day to day at P12/1, Dihi Seram- 


pore Road, Calcutta. Further, Suko- 
mal in his said petition under . 
Section 10- had- alleged ilicit relation 


between his wife Bijoli and one Debabrata ` 
Chakraborty. Debabrata Chakraborty, how- 
ever, was not made a co-respondeat and 
Sukomal did not even attempt to prəve this 
part of his allegations. It is not nacessary 
for us to consider whether the imputatioris 
contained in the writings of Bijoli injured 
the reputations of her husband but at the 
same time we may point out that in the facts 
of the case the said letters cannot 3e con- 
sidered as evidence of her cruelty towards 
him. They last lived together at Patipukur 
flat, the conclusion -would be that ke had 
deserted her and since 1967 had been living 
at different addresses without disclosng his 
whereabouts to her, Bijoli had repeately re- 
quested Sukomal to come back and live with 
her but Sukomal had refused and was. persis- 
tently avoiding her. She was in a d2sperate 
condition. : 


14. For all these reasons, we how that 
the respondent failed to establish that his 
wife was guilty of facts of cruelty. 


15. On ths findings made by us the case 
of desertion against the appellant mast fail. 
Sukomal having refused to live with her since 
the year 1967. he cannot contend that that 
Bijoli had deserted her, To avoid his wife he 
had concealed his residential address “rom his 
wife. Since 1967 he did not mainta‘n her. 
He requested her to live with him, Even in 
the cause title (plaint/petition of the present 
case) Sukomal did not state his residential 
address. The respondent has neither proved 
the factum of desertion by’ his wife, -he pre- 
sent appellant, nor the intention on her parti- 
to bring their cohabitation permanently to an 
end. In other words, acts attributable to 
animus deserendi of the appellant have not 
been established (see Bipinchandra Jaisingh- 
bai Shah v. Prabhavati AIR 1957 £C 176; 
Lachman Utamchand Kirpalani v. Meena, 
AIR 1964 SC 40), 


16. In view of our findings made herein 
before it is unnecessary for us to onsider 
whether Sukomal had condoned the alleged 
acts of cruelty of Bijoli allegedly committed 
in the year 1966 by resuming co-hzbitation 
with her. According to Mr. B. K, Ghosh, 
learned advocate for the respondent, Lipika 
incident took place before Bijoli became. pre- 
gnant and gave birth toa child on 7th 
December, 1966. According to Mr, Ghosh, 
Lipika incident took place in the enc of the 
year 1966. Further, according to Mr. Ghosh, 


- Bijoli was again -guilty of acts of craelty in 
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the year 1971-72. Mr. Ghosh, learned ad- 
vocate for the respondent, further submitted 
. that in this case Bijoli had throughout con- 
tinued her acts of cruelty. Therefore, even if 
. it be assumed that her cruelty over Lipika 
incident was condoned by her husband Suko- 
mal after fresh acts of cruelty were committed 
by her, the condonéd cruelty had revived 
and, therefore, Sukomal was entitled to bring 
a matrimonial proceeding against her in res- 
pect of all her acts of cruelty. In this con- 
nection, Mr. Ghosh, learned advocate for the 
respondent, relied upon a passage occurring 
at page 77 of Tolstoy’s The Law and Prac- 
tice of Divorce ond Matrimonial Causes, 6th 
Edn. But, in view of our foregoing findings 
it is not necessary for us to consider this ques- 
tion of -condonation. We have found that 
Sukomal failed to prove by satisfactory evi- 
dence that his wife was guilty of cruelty or 
desertion within the meaning of Cls. (a) and 
(b) of Section 10 (1) of the Hindu Marriage 
Act. When Sukomal has failed to prove his 
case, his prayer for passing a decree for dis- 
solution of marriage under Cls, (ia) and (ib) 
of sub-section (1) of Section 18 of the Act 
cannot be’ granted, 

17. We, accordingly, allow this appeal set 
aside the judgment and decree of the court 
below and dismiss the petition under Sec. 10 
. of the Hindu Marriage Act of the respondent 

Sukomal Choudhury. The amendment appli- 
cation filed by the respondent is also reject- 
ed without costs. 


-18. In the circumstances of the case, both 


parties will bear their respective costs 
throughout. . : 
B. C RAY, J. :— I agree, ` 





Appeal allowed. 
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Sm, Marchhia Sahun and another, Pe- 
titioners v. The State of West Bengal 
and others, Opposite Parties. : 

C. R. No, 6762 (W) of 1974, D/- 4-12- 
1978. l 
_ (A) Constitution of India, Art. 226 (3) 
— Bar under — When not open — Writ 
petition against order under S, 44 {2a) 
and S. 6 (1) of W. B. Estates Acquisition 
Act — Maintainability, 

If an inferior court or ‘tribunal of the 


first instance acts wholly without juris- 


diction or patently in excess of jurisdic- 
tion or manifestly conducts the proceed- 
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ings before it in such a manner which 
is contrary to the rules of natúral jus- 
tice and of accepted rules of procedure 
and which shakes the conscience of the 
superior Courts sense of fairplay, 
power to issue prerogative writ of cer- 
tiorari, to correct the error of the Court 
or Tribunal in any circumstance of the 
case is available, ' Accordingly where a 
question of assumption of jurisdiction by 
an inferior Tribunal is involved, the 
provisions of Art, 226 (8) would not stand 
as a bar, (1977) 1 Cal Ly 237 ; AIR 1977 
NOC 325 (Cal), Foll, (Para 7): 


Whether either Cl, (b) or (c) of Artix 
cle 22 (1) is attracted or not, if there 
is any question of enforcement of any of 
the rights conferred by the provisions of 
Part III of the Constitution, an alterna- 
tive remedy will not be a bar to the in- 
vocation of High Court’s power under 
Art, 226. When the effect -of an order 
under S. 44 (2a) and S. 6 (1) of W. B. 
states Acquisition Act, 1953 was to: vest 
in the State the lands which have been 
gifted to the petitioners in 1946 and in 
the writ petition challenging the said 
order the petitioners. claimed the lands 
to be their own, it could be said that 
the writ petition was maintainable in 
law since the effect of the aforesaid 
order would be to take away the peti- 
tioner’s right to. the property so gifted to 
them, (Paras 8, 9) 

Anno: AIR Comm, Const. of India 
{2nd Edn.), Art, 226, Notes 7, 19, 


(B) W. B. Estates Acquisition Act (1 
of 1954), Ss, 5-A, 44 (2a) — Revision of 


‘settlement record under S. 44 (2a) — 


Authority, if justified in going into ques- 
tion of propriety of gift deed of 1946. 


The authority under the Act revising 
entries in respect of certain khatians in 
the last settlement records under Sec- 
fion 44 (2a) is not entitled to look into 
the motive of transaction (a: registered 
gift deed of 1946) except within limited 
period by invocation of powers . under 
S. 54, Accordingly the officer concerned 
ts not justified in going into the question. 
of propriety or motive of the deed of 
gift of the disputed land in 1946. AIR 
1972 Cal 455, Foll. (Para 14) 

In the Hindu family there is nothing 
wrong in the father’s retaining control 
and possession of land gifted to his 
daughter and daughter’s son, who may 
otherwise. be . incompetent to managa 
their affairs, for the benefit of the 
donees, Therefore, prima facie, mere 


' possession and control of the lands by 


the ` 
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the donor without more do not warramt 
a conclusion that the gift was a transac- 
tion not acted upon or that donees were 
mere benamdars of the donor, a questicn 
simpliciter the authority under the act 
is not entitled to go into, AIR 1977 Cal 
158 and AIR 1965 SC 271, Foll 

(Para 15) 
Cases Referred : Chronological Pares 


AIR 1977 Cal 158 2 (1977). 1 Cal LJ 427 
?5 
AIR 1977 NOC 325 : (1977) 1 Cal LJ 227 
7 


{1974) C. R. No, 416 (W) of 1971, D- 

9-7-1974 (Cal) 3 
AIR 1972 Cal 455 5 
AIR 1965 SC 271 15 


Saktinath Mukherjee and Samaresh 


Nandi, for Petitioners; Mrs, Kanika 
Banerjee, for Opposite Parties, 
ORDER :— This Rule is directed 


against order No, 8 dated 16-9-70 in case 
No, 36 of 1970 under §. .44 (2a) of trs 
West Bengal Estates Acquisition Act, 
1953 passed by the S. R. O. II and A.S.O. 
O.S.E, under S. 44 (2a). The proceedings 
were instituted by the said officer in res- 
pect of Khatian No, 226 (14.80 acres) 
and Khatian No, 299 (1) (3.80 acres) of 
Mouza Batijora, P, S, Gazole on the 
ground that the entries of the last se= 
tlement record were eliminated without 
following the principles laid down n 
Sch. B appended to R. 25 of the West 
Bengal Estates Acquisition Rules, It ap« 
pears that Sakhi Chand Saha who died 
after vesting had in his possession 22.52 
acres of land in khas possession and ky 
a registered deed of gift D/« 311-46, 18.60 
‘acres of land of khatian 226 & 299 (1) 
were gifted to the petitioners who are 
his daughter and daughter’s son respe>- 
tively, The officer was of opinion that 
these transactions were not bona fide 
and during khasra enquiry or plot to 
plot verification of the possession af 
Mouza Batijora in June 1954 all the lands 
of the said two khatians were found to ke 
in possession of Sakhi Chand Saha hin 
self and none of the petitioners were 
found to be in actual possession durirg 
1944 to 1954, The officer was of opinicm 
that Sakhi Chand Saha managed -0 
curtail 41 acres of his land in his 
possession to 22.52 acres to evade the 
provisions of S. 6 (1) of the Act. Accord= 
ing to him, the record of right was mace 
to be recorded in favour of the peti- 
tioners by misrepresentation of facts im 
respect of possession and by suppressicn 
of facts that the deeds of gift were not 
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translated into action even within eight 
years, As a result he ordered taat the 
names of the petitioners in respect of 
these two khatians to be struck cut and 
the name of Sakhi Chand Saha having 
16 annas share be recorded in respect of | 
the lands of the said khatian, This order 
order was passed by a judgment dated 
16-9-70 and the fact of delivery of judg- 
ment has been recorded by order No. 9 
on 25-9-70, 

2. Immediately thereafter on 26-9-70 
the officer started proceedings under 
S. 6 (1) read with S, 47 of the Act and 


‘though no notice could be issued on 


Sakhi Chand Saha who was dead even 
before the passing of the earlier orders, 
one Mst, Dukhni Saha appeared claim~ 
ing to be his heiress and submitted a 
‘B’ form excluding the areas of tha 
aforesaid khatians for the purpose of re- 
tention, In that view of the matter, the 
learned Officer vested the said lands in 
the State by order No. 4 dated 17-10-76, 

3. It appears that the petitioners mov- 
ed this Court in C, R. 416 (W) of 1971 
against the order under S. 44 (2a) and 
the Rule was disposed of on July 9, 
1974, by P, K, Banerjee, J, his Lordship 
noted that as orders had in the meantime 
been passed under S. 6 (1), he allowed 
the petitioners to withdraw the epplicax 
tion with likerty to file fresh application 
challenging the order under Sec, 44 (2a) 
and also the order under S. 6 (1) of the 
Act, The petitioner thereafter moved 
this Court on the 8th Oct, 1974 and ob- 
tained the Rule as also the interim order 
maintaining the status quo as on date. 

4. The Rule has now come up for 
hearing befcre me. In the meantime the 
Constitution 42nd Amendment Acz, 1976 
was enacted and the old provisions of 
Art, 226 were substituted by new Arti- 
cle 226 with effect from the ist February’ 
1977, The relevant provisions are as fol 
lows 5 


*226 (1) Notwithstanding anytaing in 
Art, 32 but subject to the provisions of 
Art, 131A and Art, 226A, every High 
Court shall have power, throughcut the 
territories in relation to which it exer- 
cises jurisdiction to issue to any person 
or authority, including im appropriate 
cases, any Government, within those ter- 
ritories directions, orders or writs, in- 
cluding writs in the nature of habeas 


_corpus, Mandamus, prohibition, quo war- 


ranto and certiorari, or any of them, 

(a) for the enforcement of any of the 
rights conferred by ths provisiens of 
Part III or, 
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: (b) for the redress of any injury of a 
substantial nature by reason of the con- 
travenition of any other provision of this 
Constitution or any provision of any en- 
actment or Ordinance or any order, rule, 
regulation by-law or other instrument 
made thereunder; or a 


(c) for the redress of any injury by 


reason of any illegality in any proceed- 
ings by or before any authority ` under 
any provision referred to in sub-cl, (b) 
where such illegality has resulted in sub- 
stantial failure of justice, 

(2) x x x x 

(3), No petition for the redress of any 
injury referred to in sub-cl, (b).or sub- 
clause (c) of Cl, (1) shall be entertained 
if any other remedy for such redress. is 
provided for by or under any other law 
for the time being in force.” 
It may be mentioned here that by Sec- 
. tion 58 of the amended Act the provi- 
sions of Art, 226 as amended were in 
effect given retrospective effect and thus 
made applicable to all pending proceed- 
ings, 


5. Learned Advocate for the respon~ 
dents, Mrs, Kanika Banerjee, has taken a 
point of demurrer contending that the 
orders under S, 44 (2a) which is the 
basis of orders under. S. 6 (1) are appeal- 
able orders and as such the petitioners 
had other remedies which they could 
avail of, if they so desired, As such re- 
medy had not been availed of by them, 
the petition under Cl, (3) of Art, 226 is 
not maintainable in law. 


6. Mr, Mukherjee, appearing for the 
petitioners, submitted that the provisions 
of Art, 226 (3) would have no applica- 
tion where the challenge is to the as- 
sumption of jurisdiction by the authority. 
He contended that the provisions of the 
said Article would be applicable only 
when other remedy is provided and 
there is no dispute over the question of 
assumption of jurisdiction, In this case, 
as the question of jurisdiction is involv- 
ed, the application would be maintain- 


able if the petitioners’ application as to. 


jurisdiction is ultimately upheld by this 
Court, Mr, Mukherjee has referred to 
a decision. in.Ramesh Chandra Sood v. 
A. S. O., Sub-division Ranaghat, AIR 
1972 Cal 455. in which it has been held 


by A, K, Sen, J, is as follows (at pages - 


456-457) :— > 

ME es if the proceeding was in- 
tiated only to adjudicate the title of the 
petitioner vis-a-vis the father to find 
out whether son is the real owner or 


A.I. R- 


merely ‘the benamdar for the father or 
not, it was not within the jurisdiction of 
the Assistant Settlement Officer to hold 
any such adjudication.” 

The learned Judge further observed - 
that of course it would be within his 
jurisdiction to be prima facie satisfied 
that the land never belonged to the pe- 
titioner or was not in his. possession and 
the entry as it stands, is erroneous so 
that it should be corrected. The position 
accordingly is that as a question of as- 
sumption of jurisdiction by the officer is 
involved in this case, in my opinion, the 
application seems to be prima facie 
maintainable, 

7. It would. further appear that when 
question of jurisdiction is involved, the 
provisions of Art. 226 (3) have been held} 
to be no bar to the maintainability a 





such application, In Probodh Chandra 
Roy v. Life Insurance Corporation of In- 
dia (1977) 1 Cal Ly 237 : (AIR 1977 NOC 
325} it has been held by M. N, Roy, J. 
that if an inferior court or Tribunal of 
the first instance acts wholly without 
jurisdiction or patently in excess of 
jurisdiction or manifestly conducts the 
proceedings before it in such a manner 
which is contrary to the rules of natural 
justice and of accepted rules of proce- 
dure and which shakes the conscience of 
the superior Courts sense of fair play the 
power to issue. prerogative writ of cer- 
tiorari to correct the error of the Court 
or Tribunal in .any circumstance of the 
case is available, Accordingly the posi- 
tion seems to be that where a question 
of assumption of jurisdiction by an in- 
ferior Tribunal is involved, the provi- 
ae of Art, 226 (3) would not stand as 
a bar. 


8. There is’ another aspect which also 
requires to be considered, Under Cl. (3), 
‘of Art, 226 no application for redress of 
injury referred to in sub-cl, (b) or (c) of 
Cl. (1) shall be entertained if . there is 
any other remedy for such redress pro- 
vided for by or under any other law 
for the time being in force, This clause 
expressly excludes provisions of Cl. (a). 
of sub-article (1) of Art. 226 which pro- 
vides for issue of appropriate writs for 
the enforcement of any of the rights 
conferred by the provisions of Part III 
of the Constitution. If, therefore, an in- 


_ fringement of fundamental rights’ takes 


place according to the aggrieved party, 
there also the amended Art, 226(3) does 
not stand as a bar, It has been contend- 
ed that if the redress of any injury 
comes under the Cis, (a) and (b) or {c} 
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of sub-art, (1) of Art, 226 or all suca 
. clauses the petitioner will not be -entitl< 
‘ed to invoke-the. issue of prerogativ? 
writs when there are other remedies 
available under the relevant statute, On 
a reading of the provisions, it .does not 
appear that any such limitation in res- 
pect of the operation of the aforesaid 
Cl, (a) is warranted by the provisions of 
sub-article (1) of Art, 226. Whether 
other Cl. (b) or (c) is attracted or not, 
if there is any question of enforcement 
of any of the rights conferred by the 
provisions of Part III of the Constitution, 
an alternative remedy will not be a bar 
to the invocation of High Court’s power 
under Art, 226, , : 


9. In the case before us, the effect of 
he order under S, 44 (2a) and Sec. 6 (1) 
is to vest the lands which have been 
gifted to the petitioners in 1946 which 
they are claiming to be their own. Ac- 
cording to their case the effect of the 
order would be to take away their right 
to the property so gifted to them, Ac- 
cordingly on this ground also it ap- 
pears to me that the application is main- 
tainable in law. In the premises I over- 
rule the preliminary objection taken on 
behalf of the respondents about the 
maintainability of the application under 
Art, 226. It has been pointed out to m€ 
that no ground has been taken or mada 
out in this regard by the petitioners in 
the petition; even so as there is no dis- 
pute on question of fact and examina~ 


tion of the above proposition does not 
involve any further scrutiny of any 
question of fact, I think the point so 


raised, being wholly a point of law, 
can be agitated in this proceeding. 


10-14. Coming to the legality of the, 


impugned orders, it would appear that 
the officer in issuing the notice under 
Sec, 44 (2a) was trying to probe the in- 
tention of the deed of gift by a register= 
ed instrument in 1946, As has been held 
in the case cited above, the authority un- 
der the revising entries under Sec- 
tion 44 (2a) are not entitled to look in- 
to the motive of transaction except with- 
in limited period by invocation of 


powers under S. 5A. Accordingly it ap- - 


pears to me that the learned Officer was 
not justified in going into the question 
of propriety or motive of the deed of 
gift of the disputed lands in 1946, ` 


15. He has also based his decision on 
the question of possession and is of opin- 
jon that when the khasra enquiry was 
made, . possession was.found to- be in 
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Sakhi Chand Saha himself. In this con- 
nection I may refer to the decision in 
the State of .West Bengal’ v. Jyotsna 
Bhowmik (1977) 1 - Cal . LJ -430 : (AIR 
1977 Cal 158) in which it was ‘held fol- 
lowing the decision’ in ‘Kanakarathan- 
ammal v. V,’ S. Logunath Mudaliar, AIR 
1965 SC 271 that in the Hindu family 
there is nothing wrong in the father’s 
retaining control and: possessidn of and 
gifted to his daughter and daughter's 
son, who may otherwise be incompetent 
to manage their affairs, for the benefit of 
the donees. Therefore, prima facie, 
mere possession and control of the lands 
by the donor without more do not war- 
rant a conclusion that the gift was a 
transaction .not acted upon or that 
donees were mere benamdars of the do- 
nor, a question simpliciter the authority 
under the Act is not entitled to go into. 
16. For all these reasons, the Rule 
succeeds and is made absolute. The pro- 
ceeding under S, 44 (2a) as also under 
S. 6 (1) of the West Bengal Estates Ac- ` 
quisition Act are quashed, Let appro- 
priate writs issue accordingly. 
17. There will be no order as to costs. 
: ; Rule made absolute, 
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P. K. BANERJEE AND 
B. N. MAITRA, JJ, 

Baidyanath Dutta and others, Appel- 
lants v. Radheshyam Dutta and others, 
Respondents. ; 

A. F. O. D. No. 28 of 1973 (with cross- 
objection), D/- 26-4-1978. 

(A) Civil P. C. (5 of 1908), O. 2 R. 2 
— Cause of action in subsequent suit 
different from one in earlier suit — 
Subsequent suit is not barred under 
R. 2. (1914) 41 Ind App 142 (PC), Foll. 

(Para 6) 

Anno: AIR Comm.” Civil P, C. (9t 

Edn.), O. 2, R. 2, N. 23. i 


(B) Easements Act (5 of 1882), S, 1 — 
Applicability of Act — Though Act does 


not apply to West Bengal, principles 
laid down therein apply, ATR 1955 Cal 
70, Foll. (Para 12) 


Anno: AIR Manual (3rd Edn.) Ease- 
ments Act, S 1, N. 2. j 

(C) T. P. Act (4 of 1882), Sec. 106 
Notice to quit — Notice in the . alterna- 
tive asking tenant to vacate at end of 
month of tenancy — Notice is valid. 
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The notice to quit directed the tenant 
` to deliver up possession on the expiry of 
the Ist day of Kartick, 1376 or alterna< 
tively, at the end.of the month of the 
. tenancy which would expire next from 
the date of service of the notice, Held, 
the notice was valid. AIR 1977 Cal 
122, Foll, -. : i (Para 14) 
Anno : AIR Comm, T, P, Act (4th 

Edn.), S. 106, N, 40. i 
Cases - Referred : Chronological Paras 
AIR 1977 Cal 122 : 14 
AIR 1973 SC 2609 -> f 
AIR 1955 Cal 70 : 58 Cal WN 814 . 12 
AIR 1955 Cal 495 : 59 Cal WN 526 
AIR 1954 SC 345 | l 8 
AIR 1952 Cal 108. 

ILR (1950) 1 Cal 374 

AIR 1947 Cal 401. 

AIR 1942 Cal 341: 46 Cal WN 366 
AIR 1921 Cal 750 : 33 Cal Ly 186 
(1914) 41 Ind App 142 (PC) 


T. P, Das and Durga Sankar Mullick, 
for Appellants; Bireswar Bhattacharyya; 
Kalijewan Mukherjee and Miss Nirmala 
Kumari Chaturvedi, for Respondents, — 


B. N. MAITRA, J: The plaintiffs’ 
case is that the disputed land along with 
the structures belonged to one Chamundi 
Charan Mukherjee, He died leaving his 
widow, Lakshimoni Debi and son, Bis- 
wanath Mukherjee, On the 15th of June 
.1938, Biswanath sold, only the structure 
to one Sakhibala Dassi for Rs, 700/ by a 
registered kobala, On the same date he 
granted a lease of the land for 20 years 
at a monthly rental of Rs, 14/- with an 
option to renew for 5 years more, There- 
after Sakhibala made herself scarce re- 
sulting in a presumption of death by the 
efflux of the statutory period, The plain- 
tiff is the heir by her. only daughter. 
The defendant purchased the property 
from Biswanath and obtained: an order 
from the Thika Controller for re-entry 
against one Monimala Dassi, Then -the 
present plaintiff instituted the Title Suit 
No, 197 of 1963 in the City Civil Court 
at Calcutta, for declaration of her ten- 
ancy right of the suit land and for in- 
function, That suit was decreed, Then 
the defendant filed the suit No. 3648 of 
#968 under S, 41 of the Presidency 
Small Cause Courts Act and obtained an 
order for possession, It has been stated 
in the plaint that the plaintiff is a per- 
manent tenant of the land and he has 
absolute right to maintain possession of 
the property. The suit is for perman- 
ent injunction, declaration of tenancy 
right, declaration of easement right, ‘for 
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a declaration that the order under Sec« 
tion 41 is illegal and recovery of dam= 
ages, ` er 
2 The defendants filed a written 
statement denying the plaintiff’s allega~ 
tion. It has been alleged, inter alia, 
that the suit is barred by res judicata 
and under O, 2, R, 2 of the Civil P. C. 
The plaintiff has no tenancy right, The 
order for possession was validly passed 
in the suit under.S, 41 of the Presidency 
Small Cause’ Courts Act and a valid 
notice to quit was served, - : 
3. ‘The learned Judge of ‘the City 
Civil ‘Court decreed the suit in full, He 
stated under the Issues Nos, 1, 6 and 7 
that the plaintiff was not ‘entitled to 
claim any damages, He did not grant 
any relief regarding the prayer for ease- 
ment, But still full costs were award- 
ed in the plaintiff’s favour, He also de- 
clared that the plaintiff was a tenant as 
held in Title Suit No, 197 of 1963, Be- 
ing aggrieved by that decision the de- 
fendants preferred the present. appeal. 


4, It has been contended on behalf of 
the appellants that suit is barred by the 
provisions of O, 2 R, 2 of the Civil P. C. 
because the entire relief claimed in the 
present suit was available to the present 
plaintiff when he instituted the earlier 
suit in 1963, Since he omitted to do so 
he cannot ask for the present relief, © 
The suit is also barred by the principles 
of res judicata. It has been stated that 
the kobala in question and the disputed 
lease were executed on the same date, 
The documents must be read together. 
In fact there was only one transaction, 
Reference has been made ‘to. Odger’s 
Construction of Deeds and Statute, page 
58, 5th Edition and Norton’s Deeds at 
page 78, It has been contended that it . 
was held in the Title Suit No, 197 of 
1963 that the present plaintiff was hold- 
ing over as a monthly tenant, That ten- 
ancy was duly determined by. a notice 
to quit, So after determination of that 
tenancy, the plaintiffs suit should not 
have been decreed. It has been con- 
tended that the plaintiff has no right of 
‘easement, The case in AIR 1947 Cal 
401 has been cited to show. that the 
Small Causes Court could discuss the 
matter, Since under the lease the plain- 
tiff has a right to remove the structure 
after the expiry period of lease, the 
plaintiff must remove it, The suit is 
not tenable and the appeal should be al- 
lowed. , Pien i 


' 5. The learned advocate appearing on 


behalf of the respondents’ has contended 
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that the disputed kobala (Ext. 1) cleanly 
shows that the sale was coupled witha 
grant for peaceful enjoyment of the but 
transferred by that sale deed, The reci- 
tals in-the document show that the 
transferee shall be at liberty to enjey 
the hut on payment of rental of Rupe2s 
14/- per month. Hence a _ permanent 
grant was made and the plaintiff has a 
right of support, that is, easement of 
necessity, in the land, Such covenaat 
runs with the land, Such easement is 
not in any way restricted by the exe 
cution of the subsequent lease (Ext. 3} 
and that right does not end with the pe- 
riod of the tenency, The right of sup- 
port will continue, At best it can be 
stated that after execution of the lease 
at 1 p.m. on the same date, there was a 
mere suspension of the easement right. 
But the same revived as soon as the pe- 
riod of 20 years reserved in the docu- 
ment of lease expired, Reference hes 
been made to Secs. 47, 48, 49 and 51 of 
the Indian Easements Act. It has also 
been contended that by the kobala a per- 
manent grant was made, But by the 
subsequent lease (Ext, 3) the period wes 
restricted to only 20 years, By executing 
that subsequent document the transfercr 
wanted to cut down such permanert 
grant and so the terms contained in the 
kobala will prevail over those subsequ~ 
ently embodied in the document of lease. 
It has also been ergued that there is no 
valid notice to quit determining the 
plaintiff's tenancy. Admittedly the tem- 
ancy commenced on the 15th June, 193é, 
that is, on the 32nd Jaistha, 1345 B. & 
But the page 71 (Part II) of the Paper 
Book shows that the notice to quit says 
that the plaintiff was to vacate on th 
expiry of the 1st Kartick, 1376 B. S., 
corresponding 'to 18th Oct, 1968, In tke 
document of lease the date of commence- 
ment of the lease has not been given. 
So according to the provisions of S, 114 
of the T, P. Act, the time so limited be- 
gan from the making of the lease and 
the lease must last during the whole 
anniversary of the day from which suck 
time commenced, It has been stated tha 
since the time of commencement was 
not even in the lease, the lease laste= 
till the 1st day of Kartick, 1976 B, S. 
and so the alleged notice to quit is not 
valid in law, The cases in 46 Cal WI 
366 : (ATR 1942 Cal 341) and 59 Cal WN 


: (ATR 1955 Cal 495) have been 
cited, It has also been stated that in 
view of S, 19 (g) of the Presidency 

Small Causa Courts Act, the. Small 
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Cause Court had no jurisdiction to de- 
cide the question of title, Since the 
Small Cause Court decided the question 
of title in the proceeding under Sec, 41 
of the Act, the order.is void, So ‘the 
present suit was rightly filed to get 
over that decision, 


6. Now about the objection in respect 
of the cause of action, The plaintiff's 
title in respect of the hut and tae land 
is not the same, His title to tha land 
is that of a , tenant by holding: over, 
whereas his title to the hut is thet of an 
owner. So the cause of action for the 
two properties, is different, His right, 
regarding the hut was not in jeopardy 
in the title suit No, 197/1963, Reference 
may be made to the Privy Council Case 
of Payana v, Pana Lana Palaniappa in 
(1914) 41 Ind App 142 at p. 148 to show 
that the rule prescribed by O, 2,’ Rule 2 
C.P.C, is directed to securing extaustion 
of the relief in respect of cause of action 
and not to the inclusion in one and the 
same action or different causes of action 
even though they arise from the same 
transaction, One criterion to decide the 
matter is whether the same evidence 
will maintain both the actions, After the 
decision of the case u/s, 41 of the Presi- 
dency Small Cause Courts Act this suit 
was filed, Since the cause of action in 
the two suits is different, it must be 
held that the provisions of O. Z, R. 2, 
C.P.C, are not a bar to the present suit. 


7. It has been rightly commented 
upon by the learned Judge that the 
plaint was not properly drafted, Never- 
theless there is a mere statement of 
easement right, It has not been pleaded 
that the plaintiff can claim an easement 
of necessity, Reference may be made 
to the case of Nani Gopal v, Kshitish 
Chandra in AIR 1952 Cal 108 wherein 
G, N. Das and Lahiri, JJ. have stated 
that the popular notion about an ease- 
ment of necessity, that. whenever a man 
has no other way, he can claim the 
right to go over his neighbours’ kand is 
not supported either by principle or by 
authorities, Such easement is fcunded 
on an implied grant or reservatioa and 
such right does not arise in every case 
in which the property becomes useless 
without an easement being raised in fa- 
vour off the person claiming it, Sc with 
a view to founding the claim of ease- 
ment of necessity there must be exis- 
tence of two tenements, viz., dominant 
tenement and servient tenement, Now, 


easement may be acquired in various 


oa 
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ways, viz, by: grant.- prescription ete. 
But here we find-the absence of two 
tenements, It has been: stated for the 
respondent that the hut covers the en= 
tire land and there is no vacant land to 
tread upon, ‘That makes the plaintiff’s 
case weak. The plaintiff claims to be a 
tenant of the property. So long he was 
a tenant, he cannot claim any easement 
right in the same land against his. land- 


lord, Law is that none can claim an. 


easement right over his own property 
because that would be a proprietary 
right and not an easement right, More- 
over, in the Title Suit No. 197 of 1963 
the plaintiff was held to be a monthly 
tenant by holding over, At that time it 
was not claimed that a permanent right 
or grant was made by the kobala or 
right of support was open to him, Soe 
the present claim is barred by the prin- 


ciples of constructive res judicata inas- ` 


much as such claim might and ought te 
have been made in that suit, 


8 Then about the construction of the 
two documents, Reference may be made 
to the case of Midnapore Zamindary Co. 
v. Jogendra Kumar in 33 Cal LJ 186 at 
p. 189 : (ATR 1921 Cal 750), Sir Ashu- 
tosh Mukherjee and Fletcher, JJ. have 
observed that if there are two parts or 
clauses of a deed repugnant to each 
other, the first one will be accepted and 
the later rejected unless there is some 
reason to the contrary, But this rule 
should never be adopted until the ap- 
parent inconsistency can be reconciled 
and the rule is subordinate to the gene- 
ral principle that the intention must be 
assertained from the entire document, 
for effect has to be given ta that part 
which is calculated to carry into effect 
the real intention and that part which 
would defeat it should be rejected, Heré 
the kobala (Ext. 1) recites in the earlier 
stages that an absolute sale has been 
made, The first portion of the document 
is inconsistent with the subsequent ‘por- 
tion where there is clause for peaceful 
enjoyment of the property on payment 
of rent at Rs, 14. The latter clause is in- 
compatible with the earlier one and thé 
two cannot stand together and cannot be 
reconciled. After making absolute sale 
of the hut, there cannot be such later 
clause to pay monthly rent for its bene- 
ficial ‘enjoyment, Reference may also be 
made to the decision of Mr. Justice 
Vivian Bose in the case in AIR 1954 SC 
345 at p. 346 to show that to construe 
_ á deed the intention of the parties has 

to be gathered from the document itself 
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and if-the document is clear. and unam- 
biguous, the: effect must be given there- 
to ruling out any extraneous. enquiry. 
The real question is not what the par- 
ties meant, but what is legal . effect of 
the words which were used and if there 
is ambiguity, one can look to the sur- 
rounding circumstances to determine 
what was intended, Here the subsequent 
portion of the deed has become incongru- 
ous and vague, So with a view to as 
certaining the intention of the parties, it 
is necessary to refer to the surrounding 
circumstances, i€., one has to look to the 
terms of the lease (Ext, 3) executed al- 
most contemporaneously on the same 
day. Here we are not dealing with the 
interpretation of a Will — where, in a 
case of conflict between its two clauses, 
the latter will prevail and the earlier 
one rejected. 7 


§. The lease (Ext, 3) recites at the 
beginning that the kobala was executed. 
So we find affirmance of. the execution 
of the kobala in that contemporaneous 
document, It appears from Clause 8 of 
that document that on the expiry of the 
lease, the second party (lessee) would be 
competent to remove his house etc, from 
the upper portion of the said land, if 
there be no dues payable to the first 
party (lessor), Then cl, 9 recites that if 
any default is made in the payment of 
rent for three consecutive months and 
if the lessee violates any terms of the 
lease or he is involved in debts or is de- 
clared insolvent, the lease shall be can- 
celled and cause of action for ejectment 
would arise. These clauses in unmistak- 
able terms indicate that the kobala and 
the lease are two independent documents 
and the kobala cannot prevail over tha 
later lease, 


10. Here we may point out that the 
learned advocate appearing on behalf of 
the respondents stated that in view of 
Ss. 8 and 11 respectively of the T. P. 
Act the transfer would convey all inte- 
rest which the transferor was capable 
of passing in the property and the re- 
strictive clause in the lease is repug- 
nant to the absolute interest created by 
the .kobala, He also referred to the prod- 
visions of the 'S. 55 of the Act and stat- 
ed that since the sale was made, there 
was a warranty of title, Now, the S. 55 
of the Act opens with the words: “in the 
absence of a contract. to the contrary”. 
If we refer to the terms of the. lease 
(Ext; 3), we find that here there was an 


. agreement to-the contrary. within the 


meaning of the opening portion of 
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S, 55 of the Act, because there is’ a clear 
: recital in the lease that in the event.o2 
default or bréach of the terms of‘ the 
lease etc, the lessee would be ejected 


and the hut removed. So after making . 


that’ contract it is not open to make such 
submission on behalf of the respondent. 


11. It has already been indicated that 
there is a conflict between the two por- 
tions of the same deed, Law in respect 
of interpretation of documents has al- 
ready been pointed out, One must have 


regard not. to the presumed intention of | 


the parties but to the meaning of -the 
words that have been actually used ir- 
the documents, If two interpretations 
are possible, one which would give effect 
and meaning to all parts should be 
adopted and the words creating uncer- 
tainty can be ignored, This principle was 
affirmed by the Supreme Court in the 
latest decision of Delhi Development Au- 
thority v. Durgachand in AIR 1973 SC 
2609, So on an interpretation of the docu- 
ment it must be held that the earlier 
portion of the document of conveyance 
(Ext, 1) will prevail over the later ones 
in the same deed and the subsequent re- 
citals entered in the same document 
must be ignored and there was no grant. 


12. Since there was no grant, there 
cannot be right of any support for the 
hut standing on the land. Here the res- 
pondents are not making out any case oŻ 
lateral support, Moreover the property 
is the same. The case of easement of 
necessity was not made out in the plaint 


or argued in the trial court, There was - 


no issue on the point, Since it has been 
clearly found that there was no grant, 
the further conclusions follow that there 
is no easement of necessity and there 
is no scope for suspension or revival of 
such alleged easement or for the appli- 
cability of the principles embodied in 
Ss, 47, 48, 49 and 51 of the Indian Ease- 
ments Act, That Act does not apply tc 
Bengal, but the principles laid down 
therein apply, vide the case in 58 Cal 
WN 814 at p. 817: (AIR 1955 Cal 70 at 
p. 71). But such right cannot be found- 
ed on law or on the facts of this case 
either. Hence the -principles of Sec- 
tions 8 and 11 of the T, P, Act are of 
no avail to the respondent, 


' 13° Then about the point of- notice. 
There is a clear recital. in the lease (Ext. 
3) thatsuch leasé commenced from the 
day ‘of making of that lease, ie, from 
32nd‘ Jaistha,. 1345 B.S. corresponding ta 


15+621948, ‘because the actual: words used ` 
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are: ‘vernacular’. Hence there is no scope 
for the applicability of the principles 
enunciated ‘in the cases in 46 Cal WN 366 
and- 59 Cal WN 526: (AIR 1955 Cal 495); 
cited on behalf of the respondents. . 


‘14. The notice to quit dated 11-9-1968 
states that the tenant was directed to 
deliver up possession of the suit land 
on the expiry of the 1st day of Kartick, 
1376 corresponding to 18-10-1968 or 
alternatively, at the end of the month 
of the defendants’ said tenancy which 
would expire next from the date of ser- 
vice of the noticé, It may be pointed 
out that this point was not pleaded and 
hence the question arose whether ‘this 
can be permitted to be argued, The 
learned advocate appearing on behalf of 
the respondents referred to the Rent 
Act and said that it was a question of 
law. Since it is a mixed question of law 
and fact this argument was permitted 
to be advanced, However the judgment 
of the case. under Section 41 of the Pre- 
sidency Small Cause Courts Act also 
clearly. shows that the point of notice 
was not taker in that case. It will appear 
from page 676 of the 6th Edition of 
Mulla’s Transfer of Property “Act that 
it is usual after mentioning the date of 
anniversary of the tenancy to add in the 
alternative some such general words “at 
the end of the year of the tenancy which 
will expire next after the end of on2-half 
year from the date of the service of the 
notice”. The aforesaid alternative zlause 
is sufficient for the purpose of suck de- 
termination, In the case in AIR 1977 Cal 
122 it was held that notice in the alter- 
native asking the tenant to vacate by the 
end of the month of the tenancy was a 
good notice. Hence we hold that the dis- 
puted tenancy was duly determined by 
a notice to quit. 


15. Then ebout the objection that in 
view of S. 19 (g} of the Act the Chief 
Judge of the Presidency Small Causes 
Court had no jurisdiction to consider the 
question of title. The learned advocate 
appearing on behalf of the appellant has 
referred to the case of Purusottam v. 
H. Bai in AIR 1947 Cal 401 at p. 402 in 
this connection, In this case the previous 
decision of our Court in (1904) ILR 31 
Cal 1001 was affirmed (Rajendra v. 
Nandalal), The latter decision shows that 
the Presidency Small Causes Court can 
try the question of title even if such 
question be the principal one,- though 
not the sole one and to oust. such _juris« 
diction the question of title must be the 
sole and only one in the suit, Now the ` 
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matter has been concluded by the judg- 
ment delivered in the City Civil Court 
in the Title Suit No, 197 of 1963, There 
the question of title was thrashed out 
between the parties, So before the Chief 
Judge of the Small Causes Court thers 
was no scope to decide any question of 
title, He rightly stated that after the 
decision of such suit by the City Civil 
Court, the order for possession could 
follow since the tenancy in question 
had been determined by a notice to quit, 
It has already been pointed out that 
there too the question relating te the 
notice was not raised, 


16. Then about the suit under S, 46. 


of the Act. That section indicates that 
after a judgment is delivered on an ap+ 
plication under S, 41 of the Act, a per- 
son can challenge the same by a suit 
saying that his rights were protected 
against an application to obtain posses~ 
sion of the property, For that purpose 
the present suit was filed, This is the 
principle laid down in the case of 
Amulya in ILR (1950) 1 Cal 374, The 
suit was rightly filed to- challenge the 
order passed under S, 46 of the Act, But 
the objection that the Chief Judge of the 
Small Cause Court erroneously had gone 
into the question of title cannot be ac~- 
cepted. That decision is a lawful one and 
we hold accordingly, 


17. From a consideration of the facts 
and circumstances of the case we are of 
opinion that the present plaintiff had 
only precarious right regarding the hut 
standing on the land and .that he had 
no permanent right in respect of the 
structures also, because in view of the 
cis. 8 and 9 of the lease (Ext, 3) the 
structures can be removed when the con- 
ditions of the lease are fulfilled, The 
period of the lease is over and it was 
held in the Title Suit No, 197 of 1963 
that the present plaintiff was merely 
holding over as a tenant under S. 116 of 
the T. P, Act, That tenancy has been 
duly determined by a notice, Therefore, 
all the contentions put forward on be- 

_half of the respondent fail, 


18. The respondents have filed a 
cross-objection, The same will be dis- 
missed as the appeal is being allowed on 
the merits, 

19. The appeal be therefore allowed 
with costs, The judgment and decree ap- 
pealed against be and the same are here- 
by set aside and the plaints suit dis- 
missed with costs. 

20. The cross-objection is” dismissed 
with costs, 
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21. On the prayer of the learned Ad- 


-vocate appearing on behalf of the res- 


pondents the operation of this order is 
stayed for four months from date, 


BANERJEE, J.:— I agree, - 
Appeal allowed, 
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SALIL KUMAR DATTA, J. 
Ydrapada Hazari and others, Petitioners v. 
Revenue Officer and others, Respondents. 
C. R. No. 6776(W) of 1974, DI- 5-12-1978. 
Bengal Alluvion and Diluvion Regulation 
{11 of 1825), S. 4 — W. B. Land Reforms Act 
(10 of 1956), S. 12 (as amended by Act 18 of 
1965) — Gradual accession to estates of landa 
lord due to recess of river — Becomes accre~ 
tion to tenure of raiyats of landlord after vest« 
ing of estates. 


Where there was gradual accession from the 
recess of the river to the estate of the land- 
lords, the accession would be accretions to the 
tenure of the raiyats of the landlords under 
S. 4 of the Regulation after the vesting of 
the estates under the Estates Acquisition Act 
notwithstanding the fact that the river sub- 
sequently silted uo by natural causes, such as 
change of course at some point in the up 
stream. The rights that accrued to the raiyats 
under the Regulation could not be taken away 
under the amended S. 12 of the Reforms Act 
as the provisions of new Section 12 were not 
made retrospective by express provision op 
necessary implication. (Paras 9, 10, 13) 

Muraridas Roy, for Petitioners; Prabiv 
Kumar Samanta, for Respondents. 


ORDER :— This Rule is directed against 
the order No. 8 dated 26-8-1974 passed in 
Case No. 33 of 1974 under S. 44 (2a) read 
with S. 57 of the West Bengal Estates Acqui- 
sition Act by the Revenue Officer, Tollygunge-I 
Settlement ‘C’ Camp. The learned Revenue 
Officer initiated proceedings on 29-7-1974 in 
respect of finally published record of rights 
relating khatian No. 415/3 of Mouza Matiary 
J. L. 94, P. S. Sonarpore as in his view the 
same was not properly recorded. It appears 
that in the proceeding the parties appeared 
before the authority and after hearing the par- 
ties, the learned Revenue Officer delivered a 
judgment directing the lands of Khatian No. 
415/3 with an area of 1.18 acres as also an- 
other khatian not being the subject-matter of 
this Rule of the said Mouza which was within 
the bed of Bidyadhari river be recorded in 
the name of State Government and the names 
of the recorded possession be recorded in each 
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agricultural and homestead plot in column 3 
as “Bina Anumati Dakhalkar” and the jamz 
of the connected khatians be revised or cancel- 
led, if found necessary. In this case, we am 
concerned with khatian No, 415/3 and dag 
No. 238/1122 measuring 1.18 acres. It appears 
that the lands were within the bed of Bidyz- 
dhari river in the last district settlement and 
were outside the Mouza. The river was very 
big and it was tidal and navigable and tke 
learned Revenue officer following authorities 
held that the bed of the river belonged to the 
Crown before independence and in’ 1947 ‘to 
the State Government. In the revisional se~ 
tlement in the year 1955-56 these lands were 
recorded in the name of Yarapada Hazari, 
Dukhiram Hazari and Biswanath Hazari the 
petitioners before us under the tenure-holder:, 
Narendra Nath Chakraborty and others with 
raiyati sthitiban and with dakhali satwa unde? 
the State under R. 4 of West Bengal Estate 
Acquisition Rules, 1954. Whe river Bidyadhari, 
as the Revenue Officer states, began to sink 
due to silting up from both sides of the river 
banks and the bed of the river rose to view 
due to gradual retirement of the river afte? 
1942. Gradually part of the river bed became 
fit for cultivation and by 1945 the entire riven 
bed became so fit for cultivation. The pet- 
tioners trespassed in the suit lands which wers 
silted up and began to cultivate the lands. 
Thereafter the tenure-holders granted unlawfcl 
settlement to the trespassers against consider- 
able selam? in the year 1950 or afterwards. 
No documents were produced from the record- 
ed landlords op tenants’ side to prove settle 
ment of the silted up river beds from tha 
Government, and none appeared for Narendra 
Nath Chakraborty and others. Whe Revenus 
Officer was of opinion that the owner of ths 
lands adjacent to this silted up riven had no 
legal right in the nearby formed lands because 
this case was not one of alluvial accretion 
defined in Regulation XI of 1825 or in an" 
Bubsequent case law. The learned Officer fur- 


ther observed: ~ . 


“The process of alluvial accretion is to be 
followed up by corresponding encroachment 
on the opposite bank not necessarily directly 
opposite while the river itself comprising the 
bed, the bank, the water, the current the chan- 
nel on course, the source and the terminus 
shall remain in. complete existence. If the 
tiver loses most of those essential characteris- 
tics by being silted up, it no longer remains 
a river and, therefore, the question of alluvial 
accretion does not arise. In the instant case, 
it is simply a matter of ‘Nadibharati’ which is 
fundamentally different from alluvial accre 
tion.” - ; 

The Revenue Officer has relied on eeveral 
decisions to show that Government is the pro- 
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prietor of bed of the navigable rivers of the 
country and on this point in view of the deci- 
sions cited. there can be no scope for any dis- 
pute. On this ground the Revenue Officer was 
of opinion that the record of rights finally 
published was incorrect and should be recti- 
fied by recording the names of the Govern- 
ment in respect of. the plots referred to above 
and of the petitioners as being in possession 
without permission cancelling the khatian if 
necessary. 


2. The petitioners, whose names were re- 
corded in respect of dag No. 238/1122 of 
khatian 415/3 contended that they had pur- 
chased the raiyati lands în -1948 long before 
the West Bengal Estates Acquisition Act came 
into force. It was also disputed that the 
lands were or ‘could be Government khas 
lands and it was stated that they were in pos- 
session thereof for the last 30 years by culti- 
vation with their plough and cattle, 


3. The petitioners also referred to original 
S. 12 of the Land Reforms Act which provided 
for accession to any holding by recess of river 
or sea as forming addition thereto, subject to 
ceiling. By S. 5 of the West Bengal Land 
Reforms (Amendment) Act 1965 the above 
S. 12 was substituted by the new provision 
though withcut retrospective effect, It was 
contended that this section had no applica- 
tion not being retrospective and the petitioners" 
vendor as well as their lessors became owner 
of the said accreted land: and acquired sub- 
stantive title to the same. It was further sub- 
mitted that under Section 4 of the Bengal 
Alluvion and Diluvion Regulation, 1825 lands 
gained by gradual accession from the recess 
of river or sea will be considered an incre- 
ment to the tenure of the person to whose 
land or estate it is annexed whether such land 
is held directly from the Government or other 
superior landholders op as a subordinate 
tenure by any description of under-tenant 
whatever. It is accordingly contended that 
the order of the Revenue Officer was 2rrone« 
ous in that he did not take into consideration 
these aspects and the fact that subsequently ~ 
the entire river became silted up did not alten 
or affect the right of the petitioners to hold 
the disputed lands in any way. 


4. Myr. Samanta appearing for the State 
contended, on the other hand, that the bed of 
the navigable river can never be the property 
of an individual and in view of the change of 
character of the.river by its complete silting 
up, there can be no question of any accre- 
tion under S. 4 of Regn. XI of 1825. 

S. Whe Bengal Ailluvion and Diluvion Re- 
gulation, 1825 (Bengal Regulation XI of 1825) 
Provides for rules to be observed in determin- 
ing claims to land gained by alluvion og by 


104 Cat, >. [Pre 5-12] . 


dereliction of a-river or sea. “Section 1 men- 
tions that due ‘to changes in the channel of 
tivers.and shifting of sands in beds of rivers, 
chars or small islands are thrown up by allu- 
vion in the midst of the stream, or near one 
of the banks. Large portions of land are 
carried away by an encroachment of the river 
on one side while accession of land at about 
same time or subsequently are gained’ by dere~ 
liction of the water on the opposite side. 
Similar instances of alluvion, encroachment 
and dereliction also sometimes occur on the 
sea coast of Bengal, As the lands gained as 
aforesaid are a frequent source of contention 
and affray, the rules for general information 
and guidance to be in force throughout the 
whole of the territories subject to the Presid- 
ency of Fort William had been enacted under 
the aforesaid regulation. 

6. Section 4 First clause provides for lands 
gained by gradual accession from the recess 
of the river or sea and is as follows :— 

“4, First— When land may be gained by 
actual accession, whether from the recess of 
a river or of the sea, it shall be considered 
an increment to the tenure of the person to 
whose land or estate it is thus annexed, whe- 
ther such land or estate be held immediately 
from the Government by a zamindar or other 
superior landholder, or a subordinate tenure 
by any description of under-tenant whatever.” 


7. It was further provided that the incre- 
ment will not entitle the person in possession 
of the estate or tenure to a right to property 
beyond his interest therein or to exempt him 
from payment of additional revenue under 
the Bengal Land Revenue Assessment Re- 
sumed Lands) Regulation, 1819. Vi 

8. The Regulation XI of 1825 governed 
the rights of parties inter se as also of the 
Government in respect of such lands till its 
repeal by the West Bengal Land Reforms Act 
1955 (hereinafter referred to as L. R. Act) by 
S. 59, Cl. (1). This Act in S. 12 in its original 
form provided as follows :— 

“12. When any land has been gained by 
gradual accession to any holding whether from 
the recess of a river or of the sea, it shall 
form an addition thereto and the raiyat who 
owns the holding shall be liable to pay such 
revenue on fe-aSsessment as may be deter- 
mined by the Revenue Officer.” 


This section was subject to the proviso pro- 
viding that the raiyat would be entitled to re- 
tain so much of the land which together with 
his other lands « y fiy 
acres excluding homestead and the remainder 
if. any was.to vest in the State Government 
free from encumbrances. l 


9. Section 12 quoted above was substitut- 


ed by the new section by “West. Bengal Land 
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did not exceed twenty five | 


A. 1: R: 


Reforms (Amendment) Act, 1965 (XVIII. of 
1965) which received the assent of the Presid-. 
ent having been: published in Calcutta Gazetta 
Extraordinary dated July 31, 1965.- Both Sec»: 
tion 12 and S. 59 were brought into force with 
effect from November 1, 1965. Thus the ori- 
ginal S. 12, not having been brought into 
force prior to its sibstitution by the new sec- 
tion, was dead before it could be given effect 
to and the provisions of the Bengal Regula- 
tion XI of 1825 governed the rights of parties 
till its repeal on November 1, 1965. The 
rights accrued under the said Regulation could 
not be taken away as the provisions of the 
new S. 12 were not made retrospective by ex- 
press provisior. or necessary implication. 


10. Under the Regulation, the land accru- 
ing to the tenure of the erstwhile superior’ 
landlords of the petitioners in this case by, 
gradual accession from the recess of the river, 
became an increment to such tenure. As the 
West Bengal Estates Acquisition Act, 1953, 
came into operation the interest of the land- 
lords of the petitioners vested in the State 
with the result that they being raiyats became 
the raiyats under the State which was so re- 
corded in the finally published record of rights. 


11. The Revenue Officer by the impugned 
judgment as we have. seen held that S. 4 of 
the Regulatior. had no application in the facts 
of the case. According to him there was no 
change of course of the channel of the river 
but the river itself silted up so that the river 
bed gradually came up in view and was tres- 
passed upon by the petitioners and others. 
The case was one of ‘nadibharati’ (filling up 
of the river) but not one of formation of land 
by alluvion in the stream. As the river bed 
of a navigable river is the property of the 
Government -over which there is no dispute, 
the petitioners acquired no right in such ac- 
creted land. The entries in the finally pub- 
lished record of rights were erroneous and ac- 
cordingly required revision by recording the 
petitioners as possessors without permission 
and cancelling the khatian if necessary and 
orders were passed accordingly. 


12. The preamble of the Regulation XI of 
1825 speaks of changes in the channel of the 
principal rivers and shifting of sands in the 
bed of the rivers throwing up chars or shall 
islands by alluvion in the midst of the stream 
or near one of the banks. It also speaks. of 
large portions of land being carried away by 
an encroachment..of the river on one side 
while accessions of land are at the same time 
or in subsequent years, gained by dereliction 
of the water on the opposite side. Similar 
instances of alluvion, encroachment and dere» 
liction also sometimes occur on sea coast. 
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13. Section: 4 declares. the: right .of- the 
superior land holder to: the increment, of lanc- 
to whose tenuré:or estate the land is annexec. 
from the recess ‘ofl the river, and. when suct. 
accession. is gradual. and by natural causes and 
not by human or artificial agency, the provi- 
sions of S. 4 of. the Regulation become ap 
plicable. The increment annexed.-to the tenure 
or estate becomes a part of the tenure os 
estate in the same right subject to conditions 
therein provided as to assessment of revents 
for the accretion. The above rule is not to 
be considered applicable to cases in which a 
river by.a sudden change of its course inter- 
sects an estate without any gradual encroach 
ment or violence of the stream separates com 
siderable piece of land from one estate and 
joins it to another. But no exception has beea 
made when a river itself silts up by natural 


causes, obviously by change of course at sona. 


point in the upstream. All that S. 4 of the 
Regulation requires is that there should be 
gradual accession from the recess ofa river 
or of the sea when such accession is to be 
considered as increment of the tenure or estats 
to which it is annexed. After vesting of tha 
superior interest such right devolved on the 
raiyat subject to ceiling but by the amendmett 
of S. 12 of L, R. Act the right accruing afta: 
November 1, 1965 was again taken away ia 
favour of the Government. The conceptioa 
of ‘Nadibharati’ by natural causes in case cf 
gradual accession introduced by the Revenua 
Officer appears to have no warrant in law and 
thus cannot be sustained. 


14. We have seen that the Regulation XI 
of 1825 was repealed on November 1, 1965 
when the amended S. 12-also came into force. 
The right already accrued under S. 4 of the 
Regulation was not expressly or by implic 
tion taken away and that is-also not the casa 
of the State. 


15. In view of this position, I do not think 
that there was any reason for the Revenue 
Officer to initiate proceedings suo motu under 
S. 44 (2a) and accordingly the impugned prc- 
ceedings and order dated 26th August, 1974 
in Case No. 33 of 1974 in so far as it relates 
to khatian No, 415/3, Dag No. 238/1122 must 
be and is quashed. 


16. The Rule is accordingly made absolute, 
Let appropriate writ issue accordingly. There 
will be no order for costs. 


-Rule made absolute. 
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B. N. MATTRA, J. 


Rajendra’ Nath Majhi, Appellatit v. Tustu ` 
Charan Das and another, Respondents, 

Second Appeal No, 768 of 1966, D- 30-11- 
1978. 

Hindu Law — Joint ‘family — Separate 
acquisition by member — Presumption. 

Proof -of existence of a joint family -does 
not lead to the presumption that the property 
held by any member of the family is joint 
family property and the onus is on the person 
who asserts that any item of property is joint 
property ‘to prove the same. He is to prove 
that when the property was acquired there was 
sufficient nucleus of the joint family fund with 
which the acquisition could have been made 
and also that such fund was actually available 
to the acquirer. When there is a clear finding 
by the final court of fact that the purchase 
was not made by the members of the joint 
family from the income of their landed pro- 
perty, a pure surmise and conjecture made by 
that court by saying that those members might 
have acquired the property by their joint 
fabour is wrong. Case law rel. on. 


(Paras 5, 6) 
Cases Referred : Chronological - Parag 
AIR 1969 SC 1076 5 
AIR 1968 SC 1276 5 
AIR 1965 SC 289 5 
AIR 1954 SC 379 5 
(1954) 58 Cal WN 980 S 
AIR 1947 PC 189 5 
AIR 1942 Cal 553 :46 Cal WN 239 5 


S. C. Mitter and S. P. Roy Chowdhury, for 
Appellant; A. N. Mondal and K. R. Bag, for 
Respondents, 


JUDGMENT :— The plaintiff has alleged 
that the disputed property belonged to one 
Mahendra. Das, who died leaving six sons, 
Sashi, Brojomohan, Chandi Charan, Tulsi- 
charan, Tustu (defendant No. 1) and Janaki. 
Sashi is dead and Palaram (defendant No. 2) 
is his son. Those six brothers sold the pro- 
perty to Suren Das and Dulal Das. There- 
after Suren transferred his 8 annas share of 
his property to one Rajen. Then on the foot- 
ing of a registered kabuliyat dated 9-11-1943, 
Rajen and Dulal settled the property to 
Brojomohan (Mahendranath’s son) at a rental 
of Rs. 17-8 annas. After his death, the 
property devolved on his two daughters, 
Kamalabala (pro forma defendant No. 3} and 
Binabala. The latter died without any other 
heir and hence, her interest was inherited 
by her sister, Kaimalabala. The latter sold the 


suit land to the plaintiff by a kobala dated 


30-11-1961 for Rs. 1,500/-. The plaintiff is in 





f LV/AW/F574/78/DHZ 


106 Cal [Prs. 1-6] 
possession of the property. But in the R. S. 


khatian, the land was erroneously recorded in . 


the names of Tustu (defendant No. 1) and 
Palaram (defendant No. 2) as persons 
in permissive possession of the property. 
The defendants have no interest or possession. 
The plaintiff was threatened with disposses- 
sion. Hence the suit for an injunction on 
Perana of the plaintiff’s title to the suit 
an 


2. Only the defendant Nos, 1 and 2 « con: _ 


tested the suit. Their defence is. that Bro- 
jomohan and ‘they remained in joint mess and 
property when other brothers. became :sepa- 
rate. While they were thus in joint mess. and 
property, the disputed land together with 
some other lands was taken settlement of by 
them in the benami of Brojomohan for three 
years. Thereafter they executed a kabuliyat on 
9-11-1943 for another term. The settlement 
was taken from. the fund ‘of the joint family 
of which “Brojomohan was the karta.. The 
entry in the R. S. khatian is erroneous, ‘The 
plaintiff has no title or possession. 


3. The learned Munsif accepted the de- 
fence version. So, the suit was décreed in 
part in respect of the plaintiff's 1/3rd share of 
the property. The prayer for injunction was 
refused. It was stated that since the settle- 
mient was taken for the benefit of the joint 
family, Kamala Bala was entitled to 1/3rd 
share, So, on the footing of the purchase, the 
plaintiff acquired only 1/3rd ‘interest ‘in ` the 
property. An appeal was filed. `The learned 
Additional District Judge, Hooghly, stated that 
there was a joint family fund, but the money 
required for the purchase in question was not 
supplied from the joint family fund. Such 
purchase was, in fact, made, otherwise from 
the income of the landed property of the 
members of such joint family. So, the appeal 
‘was dismissed. Hence mu appeal by tha 
plaintiff. 

4. The learned Advocate appearing on be- 
half of the plaintiff-appellant has contended 
that the finding arrived at by the final court 
of fact is on the face of it made erroneous, 
The appeal could not be dismissed after mak- 
{ng the finding that the disputed purchase was 
made by the members of the joint family, 
.otherwise from the income of the landed. pro- 
perty. The onus was not properly discharged. 
There was -an error of law. for which the ap- 


peal should be allowed. The learned lawyer’ 


appearing for the respondent supported the 
decision of the first appellate court. 


5. Reference may be made to the Bench 
decision of Mr. Justice Paul and Mr. Justice 
Akram in 46 Cal WN 239 at p. 243: (AIR 
4942 Cal 553 at p. 555) to show that when 
there is a Hindu joint family the onus of preof 
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ig on the person to prove that a separate 
acquisition by an individual member of the 
family is really joint property. He is to prove 
that when the property was acquired there was 
sufficient nucleus of the joint family fund with 
which the acquisition could have been made 
and also that such fund was actually available 
to the acquirer. This case was followed in 
the case in (1954) 58 Cal WN 980. Follow- 
ing the decision of the Judicial Committee in 
the case in AIR 1947 PC 189 at p.' 192. it has 
been stated by: Mr. Justice Venkatarama Ayyar 
in AIR 1954 SC 379 at p.-382 to show that 
proof of existence of a joint family does not 
lead to the presumption that the property held 
by any member of the family is joint family 
property and the onus is on the person who] 
asserts that any item of property is his joint 
property to prove the same. Where it is 
found that the family possessed some joint 
property which from its nature and relative| > 
value may have formed the -nucleus from 
which that property may-have been acquired, 
the burden shifts to the party alleging that it 
was a self-acquired property. The important 
thing to be considered is the income which the 
nucleus yields, This principle was also followed 
in the case of ‘Narayana Swami. v. Ramkrishna 
in AIR. 1965 SC 289 and also in the case in 
AIR 1968 SC! 1276. This principle was also 
followed by Mr. Justice Ramaswami in the 
case of MudiiGauda.v. Ramchandra in AIR 
1969 SC 1076., Let the aforesaid principles of 
law te applied to the facts of this case. 


6. There isla clear finding by the final court 
of fact that the purchase was not made by 
the members of the joint family from the in- 
come of:their' landed. property. Thereafter a 
pure surmise and conjecture was made by that 
court by saying that those members might have 
acquired the property. by their joint labour in 
order to take 'settlement of the property at a 
premium of Rs. 150/-. This surmise should 
not have been made by that court on such a 
vital point, when he held that the joint family 
had no nucleus from which. the disputed acqui- 
sition could have been made. Hence such 
erroneous finding, which is the basis of the 
decision ofi the final court of fact, must be set 
aside. It is, therefore, held’ that the joint; 
family had no nucleus from which the dis- 
puted acquisition could have been made, such]. 
settlement was taken by Brojomchan alone 
on his own behalf and it was not a settlement 
taken in his benami, as alleged by the defend- 
ants. Since Brojomohan alone took the settle« 
ment, after his. death his 16 annas share of 
the property ‘passed to his two daughters, 
Kamalabala and Binabala. After Binabala’s 
death, Kamalabala became the sole owner of 
the property. . Thereafter she sold it to the 
plaintiff. In such circumstances, I find that 
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the plaintiff only has title and possession in 
the disputed land, that the entry in the R. =. 
khatian is erroneous and the defendants hava 
no interest or possession. f 

7% The appeal be allowed. The judgmect 
and decree appealed against be hereby set 
aside and those, of the trial court restored. 

8. There will be no order as to costs. 

- Appeal allowed. 
1 
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MRS. PRATIBHA BONNERJEA J. 

Vabakktha Gopalpillai Vasudeva Pi- 
lai, Petitioner v. National - Small In 
dustries Corporation Ltd., Respondent. 

Suit No. 91 of 1977, D/- 25-9-1978. 

Civil P. C. (5 of 1908), O. 6, R. 17 
-- Amendment of plaint to change 


valuation of suit by paying additional 
Court-fee — Permissibility, 


In a suit instituted in High Cour; 


the plaintiff claimed two reliefs, (2) 
refund of earnest money and (5) 
damages. The refund claimed wes 


Rs. 24,447/- and there was a prayer 
for inquiry into damages and decrze 
for the amount found due. The Plaiz- 
tiff ought to have valued the suit an 
the basis of these two claims, But his 
lawyer omitted to do so, On tke 
contrary he valued the suit on a not- 
existent and/or imaginary basis at 
Rs. 1050/-. The pleading for damare 
and prayer for damages were already 
in the plaint What was lacking is 
the plaintiff's assessment of the dama- 
ges, : 


Held this is a pure case of blunder 
or omission by the draftsman, and nef 
a case of lack of inherent jurisdiction 
of Court, The plaintiff's application 
for the amendment of the plaint ty 
valuing the ‘suit at Rs. 54,445/- viz; 
refund for Rs. 24,445/- and damage 
Rs. 30,000/- with leave to pay add- 
tional Court-fee and other ‘consequer- 
tial orders is therefore allowable, AIR 
1969 SC 1267 and AIR 1977 SC 2339 
Rel. on. AIR 1978 Cal 133, Disting. 

i ‘(Paras 5, 3) 

Anno: AIR Comm, C, P. C, Ot 
Edn.), O. 6 R. 17 N. 16-A. 

Cases. Referred: Chronolegical Pares 


AIR 1978 Cal 133 4,5,7 
AIR 1977 SC 2319 3 
AIR 1969 SC 1267 2,67 
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Ajoy Nath Roy, for Petitioner; Mr. 
Mitra, for Respondent, 

ORDER :— The plaintiff instituted 
the above suit against the defendant 
for refund of the earnest money of 
Rs. 24,447.00 p. for inquiry into dam- 
ages and decree for the amount found 
due and other reliefs. Subsequent: to 
the institution of the said suit, the 
Plaintiff filed an application under 
Ch, XIII-A of O, S, Rules for a sum- 
mary judgment against the defendant 
who contested the said application. 
The application was heard by the 
Hon'ble Mr. Justice Sabyasachi. Muk- 
harji on 4-8-1977 and it was directed 
inter alia that the defendant would 
file written statement and contest the 
suit. All the directions in the order 
dated 4-8-1977 were.duly camplied 
with by the parties and the suit ap- 
peared in the Peremptory list. At the 
hearing. the defendant pointed out 
that this Court could not entertain the 
suit as the same was below its pecu- 
niary jurisdiction. The suit has been 
valued at Bs. 1050/- on the ground 
that this Court along with the Presi- 
dency Small Causes Court have con- 
current jurisdiction to try this suit, It 
was contended on béhalf of the defen- 
dant that the suit was, ‘in fact, for re- 
fund of the alleged earnest money of 
Rs. 24,447.00 and as such this Court 
should not entertain this suit, On be- 
half of the plaintiff it was. submitted 
that there was an obvious error or 
mistake in valuing the suit. The learn- 
ed counsel appearing for the plaintiff 
prayed for time to amend the plaint 
and the prayer was granted, In - the 
present application the plaintiff prayed 
for amendment of the plaint by valu- 
ing the suit at Rs. 54,445/~ viz, re- 
fund for Rs, 24,445/- and damage 
Rs. 30000/~, leave to pay additional 
Court-fees of Rs, 2017.50 © anc other 
consequential orders. In para 7 of the 
petition the plaintiff alleged that the 
tentative valuation of Rs. 1050/- was 
put at the suggestion of the plaintiff's 
lawyer.. This allegation is not denied 
in the affidavit-in-opposition filed on 
behalf of the defendant. It is contend- 
ed on behalf of the plaintiff that there 
was an obvious mistake or blunder by 
the lawyer in valuing the suit. The 
refund claimed: was Rs. 24,447/- and 
there was a prayer for inquiry into 
damages and decree for the amount 
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found due, Th2 plaintiff ought to have 
valued the suit on the basis of these 
two claims. The learned draftsman 
completely overlooked these two items 
of claims and valued the suit at 
Rs. 1050/- without any basis whatso- 
ever. This is a clear blunder com~< 
mitted by the learned draftsman, 
Hence the plaintiff should not be pen- 
alised' for the mistake on: the part of 
the lawyer. This is a fit case where 
the mistakes should be allowed to be 
corrected: for the ends of justice. The 
defendant’s counsel submitted that on 
the face of the plaint, this court has 
no inherent jurisdiction. The claims is 
for Rs. 22,447 below the pecuniary 
jurisdiction of this Court and as such 
this suit could not be entertained by 
this Court. If the Court has no initial 
or inherent jurisdiction to entertain 
the suit as instituted the Court will 
not have any jurisdiction to pass an 
order for amendment to bring the suit 
within jurisdiction. The counsel for 
both the parties supported their res- 
pective views with reported cases. 


2. The petitioner’s counsel relied on 
AIR 1969 SC 1267 (Jai Jai Ram Mano- 
har Lal v, National Building Material 
Sup. Gurgaon). The facts of this case 
‘are that originally the suit was brought 
by an unregistered firm and there- 
after an application was made by one 
‘M’, for correcting the cause title by 
inserting. his name in place of the 
firm on the allegation that he was a 
manager of the joint family business 
andthe suit was intended to be filed in 
that capacity. The amendment was 
allowed but on appeal the High Court 
held that the suit was a nullity and 
as such no amendment should have 
been allowed. Dealing with that ob- 
servation of the High Court, the Sup- 
reme Court held at p. 1269 as fol- 
lows :— 


“Rules of procedure are intended ta 
be a handmaid to the administration 
of justice. A party cannot be refused 
just relief merely because of some 
mistake, negligence, inadvertence or 
even infraction of the rules of proced- 
ure, The Cour: always gives leave to 
amend the pleading of a party, unless 
“it is satisfied that the party applying 
‘was acting mala fide or that by his 
“plunder, he had caused injury to his 
opponent which may not be compen- 
sated for by an order of costs. How- 
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ever, negligent or careless may have- 
been the first omission. and, however,’ 
late the proposed amendment, the 
amendment may be allowed ‘if: it can 


be -made without injustice to the other 
side.” i 


3. The petitioner's counsel also re- 
lied on, AIR 1977 SC 2319 (Udayan 
Chinubhai v. R. C. Bali) in support of 
his argument that Court always. grants 
relief to the party for the blunder of 
the lawyer. That was an application 
for condonation of delay in filing the 
appeal. The Supreme Court allowed 
the appeal holding at p. 2328 para 37:— 


“Even otherwise, in the entire circum- 
stances of the case disclosing sheer 
indifference, perhaps negligence, on the 
part of the Advocate Shri Bharatinder 
Singh, and ro laches, whatever on the 
part of the appellant, we would have 
been inclined to condone the delay of 


12 days under S. 5 of the Limitation 
Act.” i 
4. The defendant's counsel in his 


turn relied an, AIR 1978 Cal 133 (Mst. 
Zohra Khatoon v. Janab Mohammad 
Jane Alam). In this case a suit was 
instituted in the City Civil Court for 
declaration of title in respect of a 
Wakf estate and for injunction res- 
training the defendants from inter- 
fering with the plaintiffs possession of 
the wakf properties ete. Admittedly 
the entire wakf property consisting of 
a mosque and certain immovable pro- 
perties were situate outside the terri- 
torial jurisdiction of the Court. In the 
suit, the validity of certain order was 
also challenged. The plaintiff lost the 
suit in the trial Court on the ground 
of jurisdiction. and preferred an ap- 
peal, At the hearing of the appeal, 
objection as to the jurisdiction was 
taken by th2 respondent. It was then 
suggested on behalf of the appellant 
that Court should allow amendment 
of the plaint by keeping only the por- 
tions challenging the order which was 
passed on 18-9-1971 by the Wakf Com- 
missioner within jurisdiction so that 
the Appeal could. proceed to that ex- 
tent only. This suggestion was objec- 
tedto by the respondent on the ground 
that the suit itself was not maintain- 
able and as such no amendment could 
be made to bring the suit within its 
jurisdiction. The. amendment ‘could be 
made only by a Court having jurise 
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diction te entertain the suit. and tc 
make the order. _ Upholding: the res- 
pondent’s . contentions the. ‘Court hele 
at p. 135 para 8:— _ : 
Ce OOR -granting an diene 
postulates an authority of the Couri 
to entertain the suit and make ar 
order for amendment therein, bu: 
where the Court inherently lacks juris- 
diction to entertain the suit, it can- 
not make any order for amendment to 
bring the suit within its. jurisdiction.” 


5. The defendants counsel submit- 
ted that in AIR 1978 Cal 133 there was 
lack of territorial jurisdiction, in the 
present case it was lack of pecuniary 
jurisdiction, Both should be treated or 
the same footing. But the facts of the 
ytwo cases are entirely different. Here 
the plaintiff claimed two things — (V 
refund and (2) damages. The plaintif 
has to value his suit on. the basis of 
both the claims i.e. refund and dam- 
age. But the learned lawyer has omi:- 
tedto do so. On the contrary he valu- 
ed the suit on a non existent and/o> 
imaginary basis either due to his mis- 
take or negligence or due to ignoranc:, 
The pleading for damage and prayer 
for decree for damages are already ia 
the plaint. What is. lacking is tha 
plaintiff's . assessment of the damages. 
The submission on behalf of the de- 
fendant would have great force H 
there was no claim for damages ia 
the plaint. On the facts of this case, I 
cannot accept the submission of the 
learned counsel for the defendant th:ť 
it is a case of lack of inherent juri= 
diction of Court. This is a pure cas 
of blunder or omission by the learned 
draftsman. 

6. .In view of my aforesaid finding 
I am not dealing with the other cases 
cited on behalf of the defendant on 
the point of lack of inherent jurisdic- 
tion. It would be significant to note 
that in AIR 1969 SC 1267, the sut 
was instituted by an unregistered firna. 
Under S. 69 (2) of the Partnership Act 
there is a statutory bar on the Cou-# 
from entertaining such a suit. 


“No suit to enforce a right arisirg 
from a contract shall be instituted m 
‘any’ Court by or on behalf of a firm 
against any third party unless tke 
firm’ is > registered.” 
“4, ‘That was a suit by the unregis- 
tered firm on a contract for 
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of price.of timber. In spite of this 
statutory bar, a clear prohibition .on 
Court to. entertain such suit, the Sup- 
reme Court allowed the amendment, 
It is to be noted that, AIR 1969 SC 
1267 was not cited in the case report» 
ed in AIR 1978 Cal 133. f 
8. However in view of my finding 
that it is not a case of lack of ju- 
risdiction but it is-a pure case of 
blunder by the lawyer. I am inclined 
to pass orders as prayed for in the 
petition ‘following the aforesaid two 
Supreme Court cases, As a result there 
will be orders in terms of prayers (a) 
(b) (c) and (d) of the petition save 
that such Court-fees has to be paid 
before amendment is carried ous, The 
amendment allowed be carried out 
within a fortnight from re-opening by 
the Department on the basis of a sign- 
ed: copy. of minutes of this order, The 
plaintiff is directed to serve a copy of 
the amended re-verified plaint on the 
defendant within a week from the 
date of amendment. The defendart will 
be entitled to file an additional writ~ 
ten statement, if any, within a fort- 
night from the date. of service of the 
amended plaint. The defendant will 
be entitled to the costs of this applica- 
tion and costs of the additional writ- 
ten statement, if any, from the plain- 
tiff, All parties and the Department 
are to act on a signed copy af the 
minutes on the undertaking of the 
petitioner’s Advocate on Record to 

draw up and complete the order. 
Petition allowed. 
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SABYASACHI MUKHARJI, J, 
Arvind Exports Private Ltd., Peti- 
tioner v. Kamani Engineering Corpo- 

ration Ltd., Respondent. 

Suit No. 331 of 1978, D/- 7-9-1978. 

(A) Arbitration Act (10 of 1940), 
S. 34 — Stay of suit — Refusal — 
Grounds — Plea that serious questions 
of fraud and misrepresentation involv- 
ed — However, arbitration clause not 
challenged as void — Stay, held, could 
not be refused, — ere 

- An application for .. stay of suit was 
opposed on ground. that serious ques- 
tions of fraud and. m retat 
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were involved which should not bs 
left to be decided through arbitration, 
However, the contract which contain- 
ed the arbitration clause was not chal- 
lenged as having been entered on 
fraudulent basis and a rescission of 
that contract had not been asked for 
by the plaintiff 

Held, the application for stay could 
not be refused on the ground alleged 
by the plaintiff, AIR 1978 Cal 407 and 
AIR 1949 Cal 179 Disting. (Para 3) 

Anno: AIR Manual (8rd Edn.), Arbi. 
Act, S. 34 N. 10, 

(B) Arbitration Act. (10 of 1940), 
S. 34 — Stay of suit — Plea of inac- 
tion and unwillingness of defendant to 
go to arbitration — Maintainability. 

Failing to act when a party is called 


upon, to do so is a positive gesture 
signifying unwillingness or want of 
readiness to go to arbifration, But 


whether in a particular case a party 
was ready and ‘willing to go to arbi- 
tration is a question of fact, Where 
the defendant hardly got an opportu- 
nity before the institution of the suit 
to refer the matter to arbitration, the 
inaction of the defendant could not 
be construed as unwillingness on de- 
fendant’s part to go to arbitration in 
view of the definite averment that it 
was ready and willing to go to arbi- 
tration, AIR 1975 SC 469, Disting. 
- (Para 4) 
Anno: AIR Manual (8rd Edn), Arbi 
Act. S. 34 N. 9. 
Cases Referred: Chronological Paras 
AIR 1978 Cal 407: 82 Cal WN 437 3 
ATR 1975 SC 469: (1975) 4 SCC 815 4 
AIR 1949 Cal 179 3 


Tagore, for Petitioner; Anindya 
Mitra with P, Chatterjee, for Respon- 
dent, 


ORDER :— This is an application 
for stay of suit No, 130 of 1978. There 


was an arbitration clause in the con~ 
tract dated the 22nd Sept. 1972, The 
said arbitration clause was as fol- 


lows :— 


“10. In tha event of any dispute or 
differences arising between us during 
the continuance of this agreement or 
thereafter, the same shall be decided 
by Arbitration in Bombay in accord- 
ance with the provisions of the Arbi- 
tration Act, ' 1940 or any- statutory 
modification thereof in force for the 
time being,” : 


‘defendant, the 


ALB. . 


2. The plaintiff has instituted this 
suiton the 3rd Feb, 1978 alleging that 
by and under an agreement dated tha 
22nd Sept. 1972, namely the agree 
ment which contained the arbitration 
clause, the plaintiff agreed to render- 
its services as mentioned in the said 
agreament, Thereafter the plaintiff has 
set out the terms and conditions to 
the said agreement and the plaintiff 
has further’ alleged that in pursuance 
ofthe said agreement the plaintiff had 
duly started rendering services and 
that the plaintiff had maintained a 
separate account of the transactions 
under the agreement, The plaintiff has 
thereafter ‘alleged that in or about 
July, 1974 the defendant through its 
directors and executive officers, viz. 
Shri A. P. Kamani, Shri R. M. Neb- 
hani and Shri D, G. Shah had made 
representations to the plaintiff which 
have been set out in para 6 of the 
plaint, It is the allegation of 
the plaintiff that upon the’ repre- 
sentations being made on behalf of the 
plaintiff was induced 
to reduce the rate of commission and 
the representations were made falsely 
and fraudulently and the plaintiff has 
stated that on the basis of the afore- 
said representations there was an 
agreement to modify clause 6 of the 
original agreement and certain reduc- 
ed sum was made payable to the 
plaintiff. The plaintiff has challenged 
the alleged modifications by the agree- 
ment dated 12th Sept, 1974. The plain- 
tiff alleges that the said representa- 
tions were false and the plaintiff was 
induced to enter into the agreement 
dated 12th Sept. 1974 by reason of 
fraud and misrepresentation, The alle- 
gations of fraud have been set oug 
in para 19 of the plaint. But the said 
allegations relate to the alleged agree- 
ment dated 12th Sept. 1974. The plain- 
tiff thereupon bases its claim upon the 
agreement dated 9th Sept. 1972 un- 
modified by the agreement of Sept. 


1974, and the plaintiff has claimed a 
sum of Rs. 8,72,289.59. Indisputably 
the claims made in the suif are cover 
ed by the arbitration clause mention- 
ed hereinbefore. In the  affidavit-in- 
opposition several grounds have been 
takenon the issue why the suit should 
not be stayed. In paragraph 10 the 
said grounds are tabulated, But befora 
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me mainly two 
which are as follows:— 

“(c) The suit involves serious ques- 
tions of fraud and misrepresentaticn 
which should- not be left to be decid- 
ed through arbitration,” 

and 

l ufe) The petitioner was not at tke 
time of institution of the suit or =t 
any point of time ready and willirg 
to-go to arbitration. The respondert 
by its letter dated Jan, 13, 1978 spec~ 
fically asked the petitioner whether 
the petitioner wanted to refer. tke 
matter to arbitration and also to send 
in that event name of the petitioner's 
nominee as Arbitrator and intimated 
that if nothing was heard from tke 
petitioner within 10 days it would ‘be 
assumed that. the petitioner was not 
willing to settle the disputes through 
arbitration. The said letter dated 
Jan, 13, 1978 was sent to the peis 
tioner by registered post with acknow- 
ledgment due and was duly received 
by the petitioner. A copy of the sad 
letter dated Jan, 13, 1978 along wh 
the acknowledgment receipt is an- 
nexed hereto and marked with tae 
letter “A”, Thereafter formal letter 
ofdemand was sent by respondent’s Ad- 
vocate’s letter dated Jan. 18, 1978. Tae 
respondent waited till the 2nd of Jen. 
1978. But no reply to the letter of 
Jan, 13, 1978 was received from the 
petitioner nor did the petitioner send 
any name of Arbitrator or express its 
willingness to go to arbitration in aay 
manner whatsoever. The suit was 
filed on Feb. 3, 1978, It is significent 
that the petitioner in its reply to the 
letter dated Jan, 18, 1978 did not ex- 
press any desire to refer the dispuces 
to arbitration.” 


3. The basis upon which the plan- 
tiff resists the stay is that there is 
allegation of fraud and the formation 
of the contract dated Sept. 1974 kas 


been challenged as being not an arbi-- 


trable subject and therefore there 
should not be any stay. Reliance in 
this connection was placed on certain 
observations of mine in the case of 
Arbitration General Enterprises v. 
Jardine Handerson reported in 82 (Cal 
WN 437. : (AIR 1978 Cal 407) wherein. 
I had held. that where the very forma- 
tion of the contract -which - contaixed 
the arbitration clause, was under ckal- 
lenge in a suit that could not be the 


Arvind Exports Pvt. Ltd. v. Eamani Engg. Corpn. 
grounds Were urged 
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subject-matter of arbitration, I had 
also held that if even a party against 
whom allegations of fraud have been 
made does want a stay, the Court has 
a discretion in an appropriate case to 
refuse stay. In this case allegations 
of fraud have been made against the 
present petitioner, The petitioner does 
not want the suit to be proceeded 
with. But that is only a factor and 
that. factor must be taken in the 
background of the nature. of the 
allegations made, It has further to 
be borne in mind that in this case 
unlike the aforesaid decision refer- 
red to hereinbefore, the contracti. 
which contained the arbitration clause 
has not been challenged as having 
been entered on fraudulent basis and 
a rescission of that contract has not 
been asked for, On the other hand, 
the claims of the plaintiff have been 
based on the contract dated the 9th 
September, 1972, which contained the 
arbitration clause. Therefore, the facts 
of this case are distinctively dissimilar 
to the facts of the -case referred to 
hereinbefore, Similar is the position 
with the case of Johurmull Parasram 
v. Louis Dreyfus Co. Ltd, AIR 1949 
Cal 179. Here the contract which con- 
tained the arbitration clause has not 
a challenged in the plaint as Maa 
voi 


4. It is, then, contended that the 
was delay. It is true that- on the 
13th Jan, 1978 the plaintiff wrote to 
the. defendant to intimate whether the 
defendant was willing to go to arbi- 
tration. The letter was sent by re- 
gistered post, On the 18th Jan. 1978 
another letter was sent, demanding 
certain sums of money. In that letter 
no claim for arbitration had | been 
made, On 3rd February, 1978 the 
present suit was filed. Therefore, it 
was urged on the basis of the autho- 
rity of the Supreme Court in the case 
of Food Corpn. of India v. M/s, Tha- 
kur Shipping Co., (1975) 4 SCC 815 : 
AIR 1975 SC 469, that there was 
failure on the part of the defendant 
to. take steps for referring the matter 
to arbitration in spite of ` being re- 
peatedly urged to do so by the plain- 
tiff, It is true that failing to act when 
a party is called upon to do so is a 
positive gesture signifying unwilling- 
ness or want of readiness to..go to 
arbitration, But whether in a. parti- 
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cular case a party was ready and 
willing to go to arbitration is a ques- 
tion of fact. The facts in that case, 
where inaction on the part of a party 
was treated: as unwillingness by the 
Supreme Court, were entirely differ- 
ent. Here the defendant hardly 
got an opportunity before the in- 
stitution of the suit to refer the 
matter to arbitration. In that view 
of the matter I cannot construe inac- 
tion in this case as unwillingness on 
the part of the present petitioner to 
go to arbitration in view of the de- 
finite avermeni that it was ready and 
willing to go to arbitration. In the 
aforesaid view of the matter, I am 
of the opinion, that the two factors 
relied upon on behalf of the respon- 
dent are not sufficient to include me 
to exercise my discretion against the 
grant of stay in respect of the suit, 
the subject-matter of which is covered 
by the arbitration agreement. 

5. There will, therefore, be an 
order in terms of prayer (a) of the 
petition, Costs, cost in the arbitration. 
proceedings, if any. 

Petition allowed. 
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MURARI MOHAN DUTT AND 
D. €C. CHAKRAVARTI, JJ. 
Indian Overseas Bank Ltd., Petitioner 
v. Thermolith Products Private Ltd. 
and others, Respondents. es 
C. R. Case No. 4213 of 1974, D/- 
30-8-1978. 
(A) Civil P. C. (5 of 1908), - Or. 1, 
R, 3 — Suit in respect of the same 
act or transaction — What is not. 


Since the transactions, facts. to be 
proved, evidence to be let in and 
causes of action against the company 
(D1), its directors (D2 to D4) and 
sureties (D5 & D6) for money due 
from Dl-on the one part and D7 and 
D8 on whom certain direct bills drawn 
by D6 which were assigned . by him 
to the plaintiff in satisfaction of the 
suit liability on the other, being com- 
pletely different and having no con- 
nection whatever with one. another, 
D7 & D8 ‘could not be.added as par- 
ties to. the - suit. Provision under 
R. 3 of O. 1 would be attracted. only 


KV/AW/E952/78/TVN/SNV `- 
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when the right to relief against the 
defendants . could -be said to be in 
Tespect of the same act(s) transac- 
tion(s) and common question of law 
or fact would arise if separate ‘suits 
were brought against them. 
: (Para -4) 
` Anno: AIR Comm., Civil P, C. (8th 
Edn.), O. 1, R, 3, N. 6, 2 

(B) Civil P. C, (5 of 1908), O. 1, R. 3 
and R. 3-A — Rule 3-A would apply 
only when the joinder of parties is 
proper. ' 

Rule 3-A of O, 1 providing for sepa~ 
rate trial against sets of defendants in 


~ circumstances stated in the Rule gets 


attracted only when the joinder is 
proper in accordance with R. 3, There . 
can be no trial against a defendant 
wrongly joined. (Para 5) 

Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 1, R. 3, N. 13; R. 3-A, N. L 


B. C. Dutt and P. K. Bose, for Peti- 
tioner, G. S, Rawat (for No. 8) and 
Shyamal Sen (for No, 7%), for Respon- 
dents. - 


l M. M. DUTT, J.:— This Rule is at 
the instance of the plaintiff, the 
Indian Overseas Bank Ltd., and it is 
directed against order No. 116, dated 
July 27, 1974 of the Subordinate Judge, 
First Court, Alipore. By the said 
order, it has been held by the learned 
Subordinate Judge that the defendants 
Nos. 7 and 8 have been wrongly add- 
ed as parties to the suit. The learned, 
Subordinate Judge has directed the 
plaintiff bank to elect as to which of 
the defendants Nos. 1 to 8 it would 
proceed against, : 


2. The suit out of which this Rule 
erises is one for the recovery of the 
sum of Rs. 80,967.78 advanced by the 
plaintiff bank to the defendant No. 1, 
a company, of which the defendants 
Nos, 2 to 4 are the Directors. The 
defendant No. 6 assigned to the plain- 
tiff certain direct bills drawn by the 
defendant No. 6 on the defendants 
Mos. 7 and 8, in liquidation of the 
Labilities of the defendant No. 1 to 
the plaintiff. The defendant No. 5 is 
the surety and he executed a letter 
of guarantee in favour of the plaintiff 
thereby guaranteeing due repayment 
to the plaintiff up to a sum of Rupees 
60,000/~ in the event of the plaintiff 
not receiving payment from the: defen- 
dants: Nos. T and 8. - It is the case of. 
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‘the plaintif that in spite ‘of: repeated: 
demands . the : defendants’ Nos, 7. and 8 


have. refused to pay: any: amount © in 
respect of the' said direct“ bills alleg- 
-ing that no . sum was due by ‘them 
under those bills, Upon the said al- 
legations, the. plaintiff- impleaded the 
said defendants Nos, % and’ 8 in the 
suit, . ' 

3. The defendant No. 8 raised a 
preliminary objection as to the main- 
tainability of the suit against it and 
also the jurisdiction of the Court, It 
was contended on behalf of the defen« 
dants Nos, 7 and 8 that in view of 
the provision of O, 1, R. 3 of the Civil 
P. C, they were wrongly joined in 
the suit, Further, it was contended 
that as they did not reside and carry 
on business within the jurisdiction of 
the Court, the Court could not fry 
the suit as against them. The learned 
Judge upheld the contentions of the 
defendants Nos. 7 and 8 .and, as stated 
above, directed the plaintiff to elect 
as fo against which of the defendants 
it would proceed in the suit. Hence 
this Rule. i 


4. The principal question that is 
involved in this Rule is whether the 
defendants Nos, 7 and 8 have been 
wrongly joined in the suit as contend- 
ed on their behali Rule 3 of O, 1 
of the Civil P., C, provides that all 
persons may be joined as defendants 
against whom any right to relief in 
respect of or arising out of the sama 
act or transaction or series of acts or 
transactions is alleged to exist, whe- 
ther jointly, severally or in the 
alternative, where, if separate suits 
were brought against such persons, any 
common question of law or fact would 


arise. In order to support the join- 
der of the defendants Nos. 7 and 8, 
two conditions must be fulfilled, 


namely, (1) whether the right to re- 
lief against the said defendants can 
be said to be in respect of or arising 
out of the same act or transaction or 
series of acts or transactions and (2) 
whether any common question of Jaw 
or fact would arise if separate suits 
were brought against them, The 
right to relief claimed by. tha plaintiff 
against the defendants Nos, I to 6.. is 
based on the loan. transaction be- 
tween the plaintiff and the defendant 
No, 1. On -the -other hand, the right 
to relief claimed -by the. plaintiff 
1979 Cal./s II G—21 


`. certain direct bills 


against ‘the «defendants - Nos, ¥ and: 8 
‘is based on the assignment.’ by. ‘the 
defendant’ No. 6. to the plaintiff’. of 
payable by «th 
defendants Nos, ¥ and 8 to the defen- 
dant No, 6. These two transactions 
are completely different and one :has 
no connection with the other, “It is 
‘difficult to say that the right -to Te- 
lief as claimed by the plaintiff 
against the defendants including the 


‘defendants Nos, ¥ and 8 arises out 
of tha same act or transaction or 
series of acts or transactions, More- 


over, no common question of law or 
fact would arise between the plain- 
tiff and the defendants Nos, 1 to 6 on 
the one hand.and the plaintiff and the 
defendants Nos, 7 and 8 on the other, 
The cause of action against the defen- 
dants Nos, 1 to. 6 is different from 
that against the defendants Nos, 7 
and 8 So far as the defendants Nos. 
I to 6 are concerned, the cause o 
action is the advancement of the loan 
by the plaintiff to the defendant No. 1 
and failure of the defendant No. 1. to 
repay the same to the plaintiff. On 
the other hand, the cause of action as 
against the defendants Nos, ¥ and 8 is 
the assignment to the plaintiff by the 
defendant No, 6 of certain direct bills 
payable by the defendants Nos. 7 
and 8 and the failure of the defen- 
dants Nos, ¥ and 8 to pay the said 
bills, Tne cause of action against the 
defendants Nos, 7 and 8 is completely 
different from that against the defen- 
dants Nos, 1 to 6. The facts which 
are to be proved and enquired into so 
far as the defendants Nos, 7 and 8 
are concerned will be quite different 
from those in respect of the defen- 
dants Nos. 1 to 6 The bills which 
have been assigned by the defendant 
No. 6 to the plaintiff relate to the 
price of certain goods alleged to have 
been supplied by the defendant No. 6 
to the defendants Nos, 7 and 8. The 
plaintiff has to prove that the said 
goods were supplied and that the de- 
fendants Nos. 7 and 8 have not paid 
the price thereof. In this connection, it 
may be stated that the defendants Nos. 
? and 8 have inter alia denied that 
any sum is due by them on account 
of the ‘said bills, Thus . it appears 
that the provision of O. 1, R. 3 of the 
Civil- P, C. is not - applicable for the 
purpose of the joinder of . defendants 
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Nos. Y and 8 along with other defene 
dants. The learned Judge, in our 
opinion, has rightly held that the dey 
fendants Nos, Y and 8 have been 
wrongly joined in the suit. 

5. It has been urged by Mr, Bane 
kim Chandra Dutt, learned Advocate 
appearing on behalf of the plaintiff 
petitioner, that in view of the provi« 
sion of the new Rule 3-A inserted by 
the Civil P, C (Amendment) Act, 1976, 
the suit may be separately tried 
against the defendants Nos, 1 to 6 and 
defendants Nos, ¥ and 8 Rule 3-A 
provides that where it appears fo the 
Court that any joinder of defendants 
may embarrass or delay tha trial of 
the suit, the Court may order sepa« 
rate trials or make such other order 
es may be expedient in the interesi 
of justice, It is contended by Mr, Dutt 
that the words “any joinder” in R, 3-A 
include also a wrong joinder of a 
defendant, We are unable to accept 
the contention, In our opinion, unless 
the joinder of the defendants is a 
proper joinder, the provision of R, 3-A 
will not apply, A suit cannot be tried 
against a person who has been 
wrongly, joined, When a person 1s 
joined in the suit as a defendant 
without any cause of - action against 
him the suit will nof be maintainable 
‘against him. In such a case, thera 
eannot be any question of joint or see 
parate trials against such person. 
Similarly, ©. 2. R. 6 of the amended 
Code provides that where it appears to 
the Court that the joinder of cause« 
of-action in one suif may embarrass 
or delay the trial or is otherwise ins 
convenient, the Court may order se 
parate trials or make such other order 
as may be expedient in the interests 
of justice, Rule 6 also contemplates 
proper joinder of causes-of-action and 
mot improper or wrong joinder of 
causés-of-action, In these = circum= 
stances, the contention made on bes 
half of the petitioner is without any 
substance and is rejected, 


6. Tt has been held by the Tearned 
Judge that the defendants Nos. Y 
end 8 carry on their business outside 
the jurisdiction of the Court, There 
je no averment in the plaint that the 
woods in respect of the disputed bills 
were supplied to the defendants Nos 
7 and 8 within the jurisdiction of the 
Court. The endorsement of the said 
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bills in- favour of tha plaintiff by the 
cefendant No. 6 was also made out- 
side the jurisdiction of the Court, In 
these circumstances, it has been held 
by the learned Judge that the Court 
has no jurisdiction to try the suit as 
against the defendants Nos, ¥ and 8. 
In view of the said finding of the 
learned Judge, it is difficult to 
preciate how the learned Judge could 
put the plaintiff to election as to 
against which of the defendants it 
would proceed in the suit, Mr, Dutt 
submifs that if separate suits had been 
brought against the defendants Nos, ? 
and § the defendant No. 6, the as» 
Signor of the bills would also be a 
necessary party. It is also submitted 
by him that the defendant No. 6 has 
its factory within the jurisdiction of 
the Cour; below, and accordingly, in 
view of the provision of S, 20 (b) of 
fhe Code of Civil Procedure, the suit 
can be proceeded with against the de- 
fendants Nos, 7 and 8 with the leave 
of the Court. In our opinion, if the 
plaintiff ultimately elects to proceed 
agains: the defendants Nos, 6, ¥ and 8 
and can prove that the defendant 
No, 6 carries on business within the 
jurisdiction of the courg below, the 
Plaintiff will be at liberty to pray for 
Teave for proceeding against the de- 
fendants Nos, ¥ and 8 under S., 20 (hb). 
If amy Teava is prayed. for by the 
plaintiff, the court below will consider 
fhe same. The plaintiff, however, shall 
make the election within three weeks 
from the. date of arrival ef the re- 
cords in the court below. 


7. Subject to the observation made 
above, this Rule is discharged, There 
will, however, be no order for costs, 

D, C. CHAKRAVARTI, J.:—— Lagree. 

Petition dismissed, 
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Orient Paper Mills, Petitioner v. 
Union of India and others, Respon- 
dents, 

C. R, Nos, 2529-82 (W), 2719 (W), 
5120 A (W) and 8i2-T4 (W) of 1974, 
D/- 25-9-1978, 

(A) Constitution of India, Art. 226 
~— Writ petition — Territorial juris- 
diction to entertain. 
LV/AW/F118/783/CWM 
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It is well ‘settled that where a pert 
of cause of action arises within ine 
jurisdiction of a particular court, tkat 
Court gets the jurisdiction to entertain 
an application under Art, 226 of the 
` Constitution. . (Para 7) 

Anno: AIR Comm, Constn. of India 
(2nd Edn.) Art, 226 N, 41. | 

(B) Constitution cf India, 
— Writ 
voke — Substantial injury. 

It is not correct to say that there 
could be injury only if there is atrial 
or punishment, If the entire proce=d- 
ing is found to be without juriscic- 
tion and the conditions precedent for 
appointing the Commission under Sec- 
tion 3 of the Commissions of Enqu_ry 
Act were not fulfilled as alleged by 
the petitioner, in that case subjectng 
the petitioner to such a proceeding it- 
self is a substantial injury, AIR 1977 
Cal 383 Relied on. (Paras 10 & 11) 

Anno: AIR Comm. Constn, of Irdia 
(2nd Edn.) Art, 226 N. 22; 

(C) Constitution of India, Art, 226 
— Writ petition — Delay — Effect. 

. The delay of four years. is not very 
fatal and for that reason the petition 
cannot be thrown out, where the 
jurisdiction of the Commissions of 
Enquiry to inquire into tha matters ‘as 
been challenged in the petition, More- 
over, the question of delay does not 
arise where a writ of prohibition is 


Art. 226 


asked for. (Para 18) 
Anno: AIR Comm, Constitution. of 
India (2nd Edn.). Art. 226, N, 25. 


(D) Evidence Act (1872), S. 115 — 
Challenge to the appointment of Ccm- 
mission of Enquiry — Question of ap- 
probating and reprobating — Constřu- 
tion of India, Art. 226. 


It is well settled that by acquie- 
scence no jurisdiction can be conferred 
in a case where there is an inherent 
lack of jurisdiction, If the petitioner 
can satisfy the Court that the appoint~ 
ment of Commission under the Ccn- 
missions- of Enquiry Act is without 
furisdiction, in that case, their ac- 
quiescence might nof itself be a bar 
for denying the relief asked for, pa-ti- 
eularly when it does not appear from 
the conduct of the petitioner that if 
is approbating and. reprobating, 

; (Para 20) 

- Anno: AIR Comm, Consfn. of India 
(2nd Edn). Art. 226, N. 24 AIR Man- 
ual (3rd Edn.), Evi, Act, S, 115 N, 4% 
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jurisdiction — Who can im- 
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(E) Constitution of India, Art. 77 (1) 
and (2) — Requirements under — 
Compliance of — Proof as to - 

The requirements of Art. 77 (1) and 
(2) are merely directory ani not 
mandatory, The Government, if neces- 
sary, can lead evidence to prore that 
the proceedings were taken aczording 
to the requirements of the Coenstitu- 
tion and the Rules, (Para 24) 

Anno: AIR Comm. Constn. o? India 
(2nd Edn) Art.. 77 N. 2, 

(F) Evidence Act (1 of 1872), S. 123 
— Claim for privilege under — Duty 
of Court. 


The privilege should not be claimed 
under S, 123 because it is apprehend- 
ed that the document if produced 
would defeat the defence raised by 
the State, When privilege is claimed 
concerning a particular document, the 
Court has to determine the character 
or class of the document, If it comes 
fo the conclusion that the document 
does not relate-to the affairs of the 
State then, if should reject the claim 
for privilege and direct its production. 

(Fara 25) 
_ Anno: AIR Manual (3rd Edn.) Evi 
Act S. 123 N., 10, 

(G) Evidence -Act (1 of 1872),Ss, 162 
and 123 — Objection to production or 
admissibility of evidence — Duty of 
court. 


An objection to the production or 
admissibility of evidence specified in 
S, 162 of the Evidence Act’ relates to 
all claims of privilege provided by the 
relevant sections of Chapter IX of 
Part III of the Act, S. 123-is only one 
of such privileges, So the jurisdiction 
given to tha Court to decide the vali- 
dity of the objections covers not only 
fhe objection raised under S. 123 but 
fo all other objections as well. 

(Fara 26} _ 

Anno: AIR Manual (8rd Edn.) Evi.” 
Act, S. 162 N. 1; S. 123 N. 10. 

(H) Evidence Act (1 of 1872), S. 123 
= Decision of Cabinet — Privilege 
can be claimed, 

A decision of the Cabinet relates to 
the affairs of the State as it affects 
fhe integrity of the Cabinet in deter- 
mination and execution of public poli- 
cies and for non-production of the 
same privilega can be- claimed under 
S, 123, ; (Para 28) 

Anno: -AIR Manual Grd Edn.) Evi 
Act S, 128.-N, 4- 


_ Œ). Constitution of India,- Art, 122 —~ 
Applicability, _ . š l 
There is no question of application 


of Art, 122 where no irregularities of 
procedure with respect to a resolution 
was challenged by the petitioner and 
the question is whether, a Govern 


ment who is responsible to Parliament - 


can act contrary to the resolution of 
Parliament in exercising its discre- 
tionary power to appoint a commission 


under S. 3 of the Commissions of En- 


quiry Act. (Para 32) 


Anno: AIR Comm, Constn, of India 
(2nd Edn.), Art. 122 N, 1 


(J), Commissions of Inquiry Act (60 of 
1952), S. 3 — Resolution to appoint 
commission lost in Parliament — Ef- 
fect — No bar te appoint Commission 
im exercise of discretionary power. 


Two parts of S, 3 are mutually ex- 
clusive, The sources are also different, 
Obligation on the Government to ap- 
point a cornmission arises only when 
there is a resolution by the House of 
People, When a resolution to appoint 
a Commission is lost in Parliament, in 
that case there is no resolution and 


accordingly, it is not obligatory upon | 


the Government to appoint a commis- 


sion. The discretionary power to ap- 
point .a commission, however, is not 
fettered when the resolution to ap- 


point a Commission ig lost in Parlia< 


ment, 


Anno: AIR Manual (3rd Edn) 
Comm. of Inquiry Act S, 3 N. 4 


(K) Commissions of Inquiry Act (60 
of 1952), S. 3 — Power of Commission 
to discharge ancillary or incidental 
functions. 


Once there is a definite matter of 
public importance and the conditions 
precedent for appointment of the 
Commission are satisfied, then the 
Government may require the commis- 
sion to perform such ancillary or in- 
cidental- functions as may be specified 
in the notification. The functions spe- 
cified in the notification of the Com- 
mission can only be those which are 
in aid of or for the purpose of con- 
ducting the enquiry’ into a definite 
matter : of public importance. Where a 
Commission _has been appointed to in- 


quire into the definite matter of pub- 
He importance, in - that ‘case, the ques- . 
tion of- its performing ‘such’ functions: 
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(Para 32) 


ALR 
as. specified in. the notification only . 
arises, AIR 1958 SC 538 Rel, on ‘ 
mo, i =» (Para 36)- 
Anno: AIR Manual (3rd. Edn} 


Comm: . of Inquiry Act S, 3 N.-land6, 


(L) Commissions ‘of Inquiry Act (60 
of 1952), S. 3. — Formation of opinion 
of Govt. — Justiciability — Scope for 
— C. W.P. No. 3427 of 1972 (Punj and 
Har.) Dissented. 


Under S, 3 the formation of opinion 
of the Government is subjective but 
cnly one condition or circumstance 
has been prescribed viz. the subject 
matter of the inquiry must be definite 
matter of public importance. So, the 
exercise of power formation of opinion 


under S. 3 of the Act is limited or 
restricted only to definite matters of 
publice importance, Factual existence 


ofthose materials are absolutely neces- 
sary. Those matters might be spelled 
cut from the face of the order itself 
or by disclosing matters in the affida- 
vit of the Government when a chal- 
lenge is thrown by- the aggrieved 
party about the non-existence of defi- 
nite matter of public importance, 
C. W. P. No. 3427 of 1972 (Punj and 
Har) Dissented. Case law Discussed. 
- (Para 43) 


There is no bar to appoint a Come 
mission of Inquiry by the Government 
and refer those particular matters to 
the Commission for inquiry even if 
those matters where previously inves- 
tigated with and inquired into by° dif- 
ferent agencies of the Government and 
departmental findings were accepted 
ty the Government. provided those 
matters are definite matters of ‘public 
importance, i (Para 44) 


A question may arise how far and 
to what extent the Minister’s speech 
in Parliament is relevant for determi- 
nation of definite matters of public 
importance. . The Ministers speech is 
neither: conclusive nor binding on the 
Courts for determination whether the 
matters referred to by the Minister 
before Parliament are -definite matter 
of public importance or not. But those 
speeches are relevant for the purpose 
of knowing the mind of the Govern- 
ment and its own opinion -on :the mat- 


‘ters discussed: about: = °° or 
Comm.’ of Inquity Act S, 3°Ni “Qe 


1978 


AIR 1978 SC 68 ` 
AIR 1977 Cal 383 i 10 
AIR 1974 SC 2249” o 37m 4h 
(1972) Civil Writ Petn. No, 3427° of 


1972 (Punj and Har). .. 38 
AIR 1971 SC 2451: 82 ITR 149: 1971 
Tax LR 1747 . 14, 16 
AIR 1970 SC 470:1970 Lab IC 402 
. .-. 12, 15 
AIR 1970 SC 679 : 1970 Lab IC 568 
24 
(1970) Civil Rule No. 4833 (w) of 1970 
(Cal) — 
AIR 1970 Ker 252 3 
AIR 1969 SC 215 ` 53, 54, 55 
AIR 1969 SC 258:1969 Cri LJ 520 
l 47, 50, 51, 56 
AIR 1969.SC 707 37, 38, 39, 43 
ILR (1968) Cut 482 ` 42, 50, 5I 
AIR 1967 SC 122 46, 55 
AIR 1967 SC 295 37, 38, 39 
42, 43 
AIR 1961 SC 493 24 
AIR 1958 SC 538 ` 23, 34, 36, 
49, 40, 50, 51, 68, 73 
AIR 1956 SC 66:1956-Cri LJ 156 8 


AIR 1954 Nag 71:1954 Cri LJ 366 .8 


Subrata Roychowdhury with B, R 
Gupta and R. N. Bajoria and P, I. 
Khaitan, for Petitioner; 
Chakraborti with Somendra Chandra 
Bose, R, N, Das and Bhagabati Prasad 
Banerji, for Respondents, 

ORDER :— Common questions of 
law and facts are involved in these 
Rules. . All these Rules were heard 
together, My judgment in C. R. 2529(W) 
of 1974 shall govern all other Rules, 

2, In these. Rules the petitioners 
challenge - the validity of the notifica» 
tion dated 18-2-1970 issued by tha 
Central- Government under S. 3 of the 
Commissions of Inquiry Act, 1952, ap- 
pointing a Commission of Inquiry 
known as “Sarkar Commission”, in 
particular, items Nos, 2, 4, 9, H, 12 
and 13 of the Schedule 'C’ to the said 


notification; The -main . grounds of 
challenge are that, . those. items ara 
vague, indefinite - and -not definite 


matters of public importance; some of 
.the -matters had. already. been inquired 
into: by the various departments of 
the Government, measures and actions 


had already been taken, as such those. 


matters:“could not form the subject- 


matter’ of: further - pay “by, the bae 


i Commission.. 
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Cases Referred: Chronological. Paras . 
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3. The. petitioner is a public ‘limited . 


company under the Indian Companies’ - - 
. Act, 1913, 


It is one- of. the largest 
paper producing concern. in India, . On 
May 1, 1967 the Government: an- 
nounced to appoint a committee to go 
into basic question regarding the. func- 
tioning of licensing system during the 
last 10 years. On July 22, 1967 the 
Government -appointed. an expert com- 
mittee headed by Prof.. M. S, Thacker 
to inquire into the working of licens- 
ing system during the last 10 years 
a view to ascertain whether 
larger industrial houses have secured 
undue advantage over the other appli- 
cants in the matter of issue of 
licenses, After resignation of Prof, 
Thacker, Sri Subimal Dutt became the 
Chairman of the committee, In July 
1967 Sri Chandrasekhar, a member: of. 
Parliament, submitted a memorandum 
to the Prime Minister containing vari- 
ous allegations against Birla companies 
including . the petitioner, Allegations 
were also made against the petitioner 
with regard to licence capacity of the 
paper mill units at Amlai and Brajraj- 
nagar and relating to the forest lease 
granted to Amlai Unit. On August 25, 
1967 the Central Government. sent ab- 
stracts of the allegations made in’ the 
said memorandum of Sri Chandra- 
sekhar to Dutt committee and request~ 
ed it to look into the said allegations 
sinca they had a bearing on industrial 
licensing, The Dutt. committee was 
invested with powers under the Com- 
missions of Inquiry Act, 1952. In 
September and December, 1967, two 
further memoranda were submitted by 
Sri Chandrasekhar to the Prime 
Minister containing allegations against 
Jute Mills, Paper Factories ete. in 
Birla . group of concerns and also 
alleging evasion of payment of excise 
duty in respect of certain quality of 
paper manufactured by the petitioner. 
In February, 1969 reports of detailed 
investigations made by various Minis= 
tries about the allegations made -in 
three memoranda of Sri Chandrasekhar 
were read before Rajya Sabha. The 
report found: (i) no instance of assess 
ment of kraft paper at lower rate ap- 
plicable to printing and writing paper 
and (ii) the other allegations ‘relating 
to inflating © of cost - structure etc. were 
too vague and:general. , Ht ‘is stated in - 


“ paragraph “14 ‘of the petition that on. 
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March 5, 1969 the then Dy, Prime 
Minister Sri Morarji Desai stated in 
Rajya Sabha that demand for excise 
duty had been quashed by Delhi High 
Court and no evidence of any orga- 
nised evasion of duty or collusion with 
Central Excise Staff was found, On 
March 10, 1969 Late Fekiruddin Ali 
Ahmed, the former Minister of In-« 
dustrial Development stated in Rajya 
Sabha that there was no substance on 
the basis of which the matter could 
be referred fo a Commission of In= 
quiry. A resolution was moved in 
Rajya, Sabha for the appointment of a 
Commission of Inquiry but that re 
Solution was Iost, Thereafter, on 
April 25, 1969 a similar resolution was 
moved in Parliament for fhe appoinf« 
ment of a Commission of Inquiry but 
that was also lost, In July, 1969, the 
Dutt Committee submitted its report 
recommending revision of the indus- 
trial Ticensing policy fo make if more 
purposeful and effective, On July 23, 
1969, a supplementary report was sub- 
mitted by Dutt committee dealing with 
the allegations containing industrial 
licensing made against Birla group of 
industries concerning in the memo- 
randa of - Sri Chandrasekhar. ` On 
August 25, 1969 Sri Fakiruddin Ali 
Ahmed stated in Rajya Sabha that 
the Government would take action fto 
appoint a Commission of Inquiry in 
respect of the cases where the Dutt 
committee had stated that it was not 
possible for them fo give their views 
as all the facts were not before them 
and affected parties were nof given 
opportunity to place their cases. On 
` August 28 1969, the proposal to ap- 
point the Commission of Inquiry was 
brought before the Central Cabinet 
and the Cabinet approved the proposal 
of such appointment at a meeting held 
on 28th August, 1969. On August 29, 
1969 the Government at the highest 
fevel decided fo appoint & commission 
of inquiry, announcement of which 
was made through a statement by tha 
Minister of Industrial Development, In- 
ternal Trade and Company Affairs in 
Rajya Sabha. If was stated by the 
Minister that in view of certain lapses, 
impropriefies and acts of commission 
and omission as referred fo in ths 
Dutt committse’s report which wer? 
definite matters of public importance, 
a full and comprehensive inquiry was 
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necessary in respect of the above cases, 
It, was, therefore, decided’ to set up 4 
commission of inquiry under the Com- 
missions of Inquiry Act, 1952 to go 
inte all these matters. On February 
18, 1970 a notification was issued by 
the Central Government under S. 3 of 
the Commissions of Inquiry Act, 1952 
hereinafter referred fo as “the Act”, 
appointing a Commission of Inquiry 
consisting of Sri A. K, Sarkar, Former 
Chief Justice of India, for a full in- 
quiry into the matters referred to in 
the said notification and to determins 
tbe measures which were necessary 
to prevent the recurrence of such ir 
regularities, lapses or improprieties, 
On October 22, 1970, the petitioner 
wrote a letter to the respondent No, § 
stating that the matters set out in 
Schedules ‘B’ and ‘C’ were vague and 
indefinite and it was impossible for 
the petitioner to know the allegations 
against if, Between February, 1971 to 
April, 1974 various letters were ex- 
changed between the petitioners and 
the officers of the inquiry commission 
relating to supply of various informas 
fions, On September, 29, 1973 a letter 
was received by the petitioner from 
the Joint Director, Inspection stating 
that it was necessary to examine how 
land covered by Factory was utilised 
and the cost incurred for construction 
of different assets on land, The peti- 
tioner was required to furnish infory 
mation as per pro forma enclosed in 
the said letter, It was urged befora 
the commission that the allegations in 
Schedule ‘C’ into which the inquiry 
had been directed were vague, It was 
urged that the vagueness of the matter 
fo be inquired into, made it difficult 
fo commercial houses to collect the 
necessary evidence to meet the cases 
against them. On 7th November, 1973 
the petitioner sent a letter to tha 
Joint Director, Inspection stating that 
the allegations under Item No. 4 of 
the Schedule ‘C’ to the terms of refer- 
ence would be justified when thera 


was some prima facie allegations 
against tha company relating to de- 
frauding or attempt fo defraud tha 


Government of its Iegifimate revenug 
and/or any unauthorised retention of 
foreign exchange abroad by manipula- 
tion of invoice on the value of the 
goods imported or exported during 4 
particular period, There was no suck 
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allegation with reference to which the 
information sought for by the Com: 
mission might be- considered rele- 
vant On 2nd April, 1974, the Addi 
tional Director wrote a letter to the 
Principal Officer of the’ petitioner 
company wherein it was stated that ir 
the Commission’s opinion Item No + 
of Schedule ‘C’ was specific enough ta 
justify the inquiry proposed to ba 
made by the Commission and if, hows 
ever, the petitioner felt that the view 
faken by the Commission was nc? 
correct, then the only course was fo 
the petitioner to go to Court and hava 
the validity of interpretation. of Iten 
No, 4 of Schedule ‘C’ determined.. I} 
was, therefore, decided that if the 
petitioner did not move the Court 
within a week, the Commission would 
be compelled to serve upon the pet» 
tioner summons and other processes 
necessary to get informations and 
documents required by it. Thereafter, 
on 8th May, 1974 the petitioner filed 
the present application under Art, 225 
of the Constitution and obtained a 
Rule and a limited order of injunctim 
by which the enquiry with respect to 
the matters referred to in Schedule ‘C’ 


to the notification had been stayel 
As a matter of fact the Commissicn 


did not conclude its inquiry into tha 
matters referred to in Schedules ‘+’ 
and ‘B’ to the notification. 


4. In Schedule ‘C’ to the notificz 


tim dated 18th February 1970 it ‘s 
stated “allegations relating to tke 
Birla Group of concerns on which 


further investigation needs to be made 
in the public interest’, In the Pre 
amble of the said notification it is 
also stated “while a few others aca 
pending further investigation”, 

Items. Nos, 2, 4, 9, 11, 12 and 13 oł 
the Schedule ‘C’ to the notification 
are set out herein below :— 

2, Whether, and if so the circum- 
stances in which, large salaries hare 
been and are paid to the wives and 
other relatives of high executives of 
the Birla Group of concerns without 
any service or inadequate service being 
rendered by them in recompense, 

4, Whether there was— 

Gj any defrauding or attemp? fo d= 
fraud Government of its  legitimaje 
revenues (including any case of d= 
frauding, or: attempt te defrawh 
through creation of trusts), . 
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Gi). any unauthorised retention of 
foreign exchange abroad by manipula- 
tion of invoice values of the goods 
imported or exported during the said 
period or any other defrauding or at- 
tempt to defraud Government of 
foreign exchange, : 
which has either’ not been detected 
or, if detected, has been dealt with 
by the normal departmental authori- 
ties responsible for enforcement of the 
relative tax or foreign exchange laws 
improperly with a view to showing 
undue favour or giving wnmerited 
benefit to the Birla Group of concerns. 


9, Whether, and if so the circum- 
stances. and manner in which manu- 
facturing concerns included íin the 
Birla Group of concerns have indulged 
in - inflating and -manipulating their 
cost structure against the public inte« 
rest, 

11, Whether the Birla Group of con- 
cerns have derived any undue benefit 
by the employment of senior retired 
Government servants and whether such 
employment of retired senior Govern~ 
ment servants involved any impro- 
priety, 


12, Whether the Birla Group of con-. 
cerns employ a large number of ‘Con- 
tactmen’ and the extent to which these 
‘Contactmen’ have influenced the com< 
mission of improprieties, 


13, Whether any senior Government 
servant or well known politician has 
placed himself under obligation to the 
Birla Group of concerns by receiving 
frea treatment at the Bombay Hospital 
run by them, 


At the outset Mr, Noni Coomar Cha= 
kraborti, appearing on behalf of the 
respondents raised certain preliminary 
objections as regards maintainability of 
the present writ petition. I propose 
fo deal with those points first, 

5. Tt is contended by Mr, Chakras 
borty that this Court has gof no ter- 
ritorial jurisdiction to entertain the 
petitioner’s application under Art, 226 
of the Constitution as no part of the 
cause of action has arisen within tha 
jurisdiction of this Court, The Re- 
gistered Office of the Company is in 
Orissa, The nofification was published 
in Delhi. The Commission -sent the . 
requisitions addressed to Orissa Office 
of the petitioner company. There ís 
nothing in the petition fo show ‘had 
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what part of the cause of action- has 
arisen within the - territorial Houh of 
this Court, 

6 Mr, Roychowdhury, appearing on 
behalf of the petitioner contended that 
it would appear from the cause title 
of the petition that the respondents 2, 
3 and 4 ie, the Commission has a 
regional office and it functions within 


the jurisdiction of. this Hon’ble Court, - 


It is further submitted that requisi» 
tions have been made from the Cal- 


cutta Regional Office to the petitioner . 


at its Calcutta Office and have been 
answered by the Calcutta Office and 
sent to the Regional Office of Com- 
mission. My attention was drawn to 
page 142 of the petition. A letter 
dated 29th September, 1973 written 
by the Joint Director (Inspection) from 

Regional Office of the Commission af 
15, Ganesh Chandra Avenue, Cal- 
cutta-13, to the Principal Officer M/s. 
Orient Paper Mills Ltd, 9/1, R. N. 
Mukherji Road, Calcutta-1, Letter 
dated 2nd April, 1974, was also writ- 
ten from the Regional Office to the 
Principal Officer of the petitioner com- 
pany at No, 9/1, R. N, Mukherji Road, 
Calcutta. 

7. It is well settled that where a 
part of cause of action arises within 
the jurisdiction of a particular Court, 
that Court gets the jurisdiction to en- 
tertain an application under Art, 226 
of the Constitution, 


8. It is next contended by tha 
respondents that the petitioner's peti- 
tion does not fall either under 
Clauses (a) (b) or (c) of Arti- 
cle 226 (1) of the Constitution. There 
has been no violation of the peti- 
tioner’s fundamental right. No injury 


or substantial injury has been sustain- 
ed. Ii is argued that the object of 
appointment of the Commission is to 
inform the Government’s own mind 
regarding some matters of public im- 
portance in order to enable the Gov- 
ernment to make up its own mind as 
‘to what legislative or administrative 
remedial measures can be adopted. 
Reference was made to a decision of 
the Nagpur High Court in M, V. Raj- 
wade v. Dr. S. M. Hassan (AIR 1954 
Nag 71) wherein the Nagpur High 
Court held that the Commission 
governed by .the Commissions of In- 
quiry Act, 1952 is appointed by the 
State Government. for .the information 
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of its own mind ** * It is, therefore, 
a fact finding body meant only to in= 
struct the mind of the Government 
without producing any’ document: of. a 
judicial nature. The Court further ob- 
served that there is no accuser, no 
accused and no specific charges for the 
trial before the Commission, nor ‘is the 
Government, under the law required 
to pronounce one way or the other on 
the findings of the Commission. Those 
observations of the Nagpur High Court 
were approved by the Supreme Court 
in Brajanandan Sinha v. Jyoti Nara- 
yan (AIR 1956 SC 66). At page 75 of 
the report the Supreme Court ob- 
served that it is, therefore, clear that 
the power conferred by Parliament on 
the Central Government to appoint a 
Commission of Inquiry under Sec. 3 
(1) of the Act for the purpose of find- 
ing facts in regard to the allegations 
of corruption, favouritism and nepo- 
tism against the said Chief Minister or 
Minister cannot be held to constitute 
interference with the executive func- 
tions of the State Government, 


9. It is stated in the petition 
that petitioner has suffered substan- 
tial injury by reason of being sub- 
jected to oppressive requisitions 
issued by tha officers of the Commis- 
sion, . 


10. It is not correct to say that 
there could be injury only if there is 
trial or punishment. If the entire 
proceeding is found to be without 
jurisdiction and. the conditions pre- 
cedent for appointing the Commission 
under Sec. 3 of the Act were not 
fulfilled as alleged by the petitioner, 
in that case subjecting the petitioner 
to such a proceeding itself is a sub- 


stantial injury. In Gulab Kanwar v 
Enforcement Officer (AIR 1977 Cal 
383) this Court observed: “It will be 


unjust to compel the petitioner to 
appear before the authorities in res- 
pect of the proceedings which I have 
held to be initially void.” 

11. If the petitioner can satisfy the 
court that the subject-matter of the 
inquiry is not definite matters of pub- 
lic importance, in that case the Com- 
mission shall have no power to inquire 
into the matters with respect to which 
the requisitions have been sent. So, 
in my view, the petitioner’s writ peti- 
tion comes under: Art. 226 ld Oy: of 
the. Constitution, . 
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. R. It is next “argued ~ by Mr: 
kravorty that. there. has ‘been inorii- 
nate delay in moving this Court: inas- 
much as the notification was issued- in 
February, 1970: and the petitioner came 
-before this Court in May, 1974. No 
explanation has .been -offered by. lhe 
petitioner in- the petition the rea:on 
for such delay. Reliance’ was ` placed 
upon the decision of the Suprene 
. Court in Rabindra Nath Bose v. Union 
of India (AIR 1970 SC 470), 

13. It is contended by Mr. R=y- 
chowdhury that where a writ of pro- 
hibition is asked for, and where there 
is an inherent lack of jurisdiction, 
“delay” is no ground for refusing lhe 
relief. The writ of prohibition wold 
go as a matter of course if there is a 
Jack of jurisdiction, 


14. Reliance was placed on the Že- 
cision of the Supreme Court in Skeo 
Nath Singh v. Appellate Asst. Commr, 
of Income-tax, 82 ITR. 147; (AIR 1271 
SC 2451), 


15. Rabindra Nath Bose’s case (AIR 
1970 SC 470) as referred to by kir, 
Chakraborty -has got no application 
to the facts and circumstances of -he 
present case, In that case the peti- 
tioner filed a petition under Art. 32 
of the Constitution in 1969 challenging 
the . seniority list of the Income-ax 
Officer, Class I Grade II prepared in 
1953. Under those’ circumstances, -he 
Supreme Court observed that it wold 
be unjust to deprive the officers of 
the rights which have accrued to them. 
In the instant case there is no qu2s- 
fion of any third party acquiring eny 
right since 1970, 


16. In Sheo Nath Singh's case (AIR 
1971 SC 2451) a notice was issued on 
5th November, 1954 to the asses:ee 
under S, 34 (1) (a) of the Income-‘ax 
Act, 1922.. Seven years thereafter, in 
1961, the -.assessee filed a petition 
‘under Art. 226 of the Constitution in 
this Court. That delay of five years 


-was not considered a bar to get che 
relief in the writ petition. 
17. The petitioner has stated -in 


para. 97 of the petition that earlier it 
did not move any- application in order 
to. avoid unnecessary litigation. Whksn 
the matter became oppressive, the 
petitioner had - no other “ alternat.ve 
but to approach the Court. The Con- 
mission itself -asked the .-petitioner , to 
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approach’ the -Còurt>tó have" the” issue 


`- thrashed oùt if the petitioner toédk the 


view that the Commission had’ extéed- ° 
ed its jurisdiction’ - and. not: ` properly 
interpreted the-scope and the terms of 
reference. The Commission allowed 
time to enable the petitioner to ap- 
proach the Court, It was in that con- 
text a letter was written to the Com- 
mission wherein it was stated that it 
was not posssible to’ move the Court 
immediately by reason of exodus `of 
counsel during the Easter Vacation 
and power failure. 


18. In my view, the PAPE of four 
years is not very fatal and for that 
reason the petition cannot be thrown 
out, where the jurisdiction of the 
Commission to inquire into the matters 
has been challenged’ in the present 
petition. Moreover, the question of 
delay does not arise where a writ of 
prohibition is asked for, 


19. Lastly it is contended by the 
respondents that the petitioner has 
submitted to the jurisdiction of the 
Commission, Letters and requisitions 
issued by the Commission have been 
been complied with by the petitioner 
from time to time and as such the 
petitioner is estopped from challeng- 
ing the jurisdiction of the Commission 
in the present application inasmuch as 
it cannot approbate and reprobate, 


20. In the instant case the peti- 

jurisdiction 
of the Commission, It is well settled 
that by acquiescence no jurisdiction 
canbe conferred in a case where there 
is an inherent lack of jurisdiction. If 
the petitioner can satisfy the Court 
that the appointment of Commission 
is without jurisdiction in that case. 
their acquiescence might not - itself be 
a bar for denying the relief asked for, 
It does not appear from the conduct 
of the petitioner that it is approbating 
and reprobating. 

21. All the preliminary objections 
raised by the respondents fail. 

22. It is contended by -Mr.: Subrata 
Roy Chowdhury, appearing on behalf 
of the petitioner that the notificaion 
dated 18th February 1970 has not been 
expressed in the name of the President 
of India as required by Art, 77 (1) of 
the Constitution and as such it is-void. 
It is further contended that the said 


-order has not been authenticated in the 
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Manner specified in the Rules made 
under Art, ¥ (2) of the Constitution, 
No decision to appoint tha Commission 
was taken by the Cabinet with regard 
to Schedule ‘C’ to the notification ins 
asmueh as in the speech of tha Minis 
ter for Industrial Development, Inter 
nal Trade and Company Affairs refers 
ence was made only to certain lapses, 
improprieties and acts of commission 
and: omission referred to in Dutt Com- 
mittee’s report, But there was no re- 
ference. with respect to the allegations 
ef Sri Chandra Sekhar as referred to 
in Schedule ‘C’ to the, notification, Ac 
cording to Mr, Roychowdhury, the de= 
Cisionof the Cabinet, if any, was only 
with regard to Schedule ‘A’ and ‘B’ to 
the .notification, Although  challenga 
has been thrown that there was no 
decision by the Cabinet, there was no 
averment in the  affidavit-in-opposi- 
tion that the Cabinet took- decision 
with regard fo Schedule ‘C’ to the 
notification, 


23. Mr, Chakravorty, appearing on 
behalf of the respondents contended 
that Art, 77 was almost equivalent to 
Art, 166 of the Constitution, The 
effect cf non-conformity of | clauses 
(1) and (2) of Art,.?% did not render 
the order a . nullity, It was further 
contended that similar notifications in 
Dalmia’s case (AIR 1958. SC 538) and 
Karnatakas case (AIR 1978 SC 68) 
were upheld by the Supreme Court 


24. A supplementary affidavit was 
affirmed on 2nd of March, 1978 by, 
S. C. Marthe, the Secretary, Govern« 
ment of India, Ministry of Industry 
(Department of Industrial . Develop- 
ment) wherein if is stated that the 
said notification expressly states that 
the Central Government hereby ap- 
‘point a Commsision of Inquiry, Under 
S. 3 (8) of tha General Clauses Act, 
1897 tha words “Central Government” 
jn relation to anything done or to be 
done after the Constitution is expréss< 
ly taken in the name of the President, 
Art, 77 (I) of the Constitution is com- 
plied with, The said order dated 18-2 
1970 is signed by tha Secretary to the 
Government of India, Department of 
Industrial Development who is’ autho- 
rised to authenticate under Rule 2 (1) 
of the Authentication (Order and other 
Instruments) Rules, 1958. The proposal 
to appoint a Commission of Inquiry 
concerned was brought? before ‘the 


` 
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Central Cabinet and the Central Cabi-+ 
net approved the proposal of such ap+ 
pointment at a meeting held on Aug- 
28, 1969, At a meeting of the Cabinet 
dated 6th January, 1970, i wag decid- 
ed that urgent steps should be taken 
fo sea that the Commission starts fun- 
ctioning early, This was done under 
the Transaction of Business Rule made 
by the President under Art. 77 (3). of 
the Constitution, "The document relat- 
ing to the appointment of the Com- 
mission of Inquiry made under the 
said order/notification dated 18-2-1970 
relate fo the affairs of tha State and 
I claim privilege for - non-production 
cf the same records under S, 123 of 
the Indian Evidence Act.” Under Arti~ 
cle 77 all executive actions of the 
Government of India shall be express- 
ed to be taken in the name of the 
President, Art, Y7 (2) | provides that 
orders and other instruments made 
and executed in the name of the Pre- 
sident shall be authenticated in such 
a manner as'may be specified in rules 
to be made by the President, and the 
validity of an order or instrument 
which’ is so authenticated shall not be 
called in question. on the ground that 
i? ig not an ‘order or instrument made 
or executed by the President, Art, 77 
(B) enables ‘the President to make 
Rules for the more convenient Transac- 
ton of the business of the Governs 
ment of India, and for the allocation 
of ths said business, Tt has’ been held 
consistently by Courts that the require- 
ments of Art, Y7 (I) and (2) are me 

Ty directory and not mandatory. The 
Government, if necessary, can lead 
evidence to prove that the proceedings 
were taken according to the require- 
ments of the Constitution and the 
Bules, Tt is stated in. the supplemen~ 
tary affidavit that under Rule 2 (1) 
ofthe Authentication (Order and Other 
Instruments) Rules, 1958, the Secre«+ 
tary to the Government of India, De« 
partment of Industrial Development is 
authorised fo authenticate and the 
present notification has been signed 
ty the Secretary to the Government of 
India, Ministry of Industrial Develop~ 
ment, Internal Trade & Company Af 
fairs (Department of Industrial Deve- 
fopment), The Courts are entitled te 
presume that the official acts are done 
in a proper manner. In State of U. P, 
v. O, P, Gupia (ATR 4970 SC 679), 
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the Supreme Court in dealing with m 
order made by-the Government of 
United Province, signed -by the Chief 
Secretary, held -that the: provisions of 
Art, 166 (1) (2) are directory and stub- 
stantial compliance with those pro: vie 
sions is sufficient, The Court further 
held that the impugned order in that 
case was made in the name of fhe 
State Government and it was sigred 
by the Chief Secretary and that, the-e« 
fore, prima facie it is a valid order, 
and that the Court need not go fur- 
ther, The decision of the Cabinet, how- 
ever, ‘was not produced before «ha 
Court as the privilege was claimed by 
the Secretary to the Government of 
India under S. 123 of the Eviderce 
Act as that document relates to -he 
affairs of tha State, In State of Prn- 
jab v, S.. S. Singh (AIR 1961 SC 493) 
Gajendragadkar, J. {as ha then was} 
observed: what are the affairs of 
State under S, 123? In the latter half 
of 19th Century affairs of State may 
have had comparatively narrow con- 
tent, Having regard to the noton 
about governmental. functions and c&u- 
‘ties which then obtained, affairs of 
State would have meant matters of 
political or administrative characier 
relating, for instance,’ to national de- 
fence, public peaca and security and 
good neighbourly relations, Thus, if 
the contents of tha documents wera 
such that their disclosure would af- 
fect either the national defence or 
public security or good neighbourly, 
relations they. could claim the charac- 
ter of a document relating fo affairs 
of State, There may ba another class 
of documents which could claim the 
same privilege not by reasons of their 
contents as such, but by reasons. of 
the fact that, if the said documents 
were disclosed, they would materially 
affect the freedom and candour of ex- 
pression of opinion in the determinas 
tion and execution of public policies, 


25. Te is well settled that the pri- 
ilege should not be claimed unger 
S. 123 because it is apprehended that. 
would de- 






determine the character or class of the 
document. If if comes to the .-conc_u< 
sion that thea documen? does not re- 
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late to the affairs of the State es 
it should reject the claim for privilege 
and direct its production, 


26. The first clause of S. 162 of the 
Evidence Act requires that a witness 
summoned to produce a document 
must bring it to the Court-.and then 
raise an objection against either its 
production or its admissibility, An ob 
jection to the production or admissibi- 
lity of evidence specified in S, 162 of 
the Evidence Act relates to all claims|- 
of privilege provided by tha relevant 
sections of Chapter IX of Part III of 
the Act, Section 123 is only one of 
such privileges, So the jurisdiction 
given to the Court to decida the vali- 
dity of the objections covers not only 
the objection raised under S, 123 but 
to all other objections as well, 


27. The affidavit does not indicate 
that the person making the affidavit 
is satisfied that its disclosure would 
lead to public injury, Mr, Charavorty 
submitted before tha Court that al- 
though privilege was claimed with res- 
pect to the decision of the ‘Cabinet, 
but for.the satisfaction of the Court 
the said decision would be produced 
before the Court, But that was not 
done, So, in the absence of any mate~ 
rial, I shall hava to rely upon the 
averments made in the supplement- 
ary affidavit that there was a deci- 
sion of the Cabinet with respect to 


‘impugned notification, which obviously 


includes all the three schedules viz. 
‘B’ and ‘C’, In the petition no specific 
statement has been made that with 
respect fo schedule ‘ŒC’ to the noti- 
fication there was no decision by the ` 
Cabinet, Under Art, 74 of the Consti- 
tution, the President is to act in ac- 
cordance with the advice of the Coun- 
cil of Ministers and under Art. 74 (2) 
the question whether any, and if so 
what, advice was tendered by Minis- 
fers fo the President shall not be in- 
quired into in any Court,. There is no 
constitutional obligation binding the 
President fo act only in conformity. 
with the ministerial advice, Art, 361 (1) 
again expressly provides that the 
President shall not be answerable to 
any Court for any act done or pur- 
ported to be done by him in the per- 
formance of the duties of his office. 
No. member of the Cabinet can dis- 
closa Cabinet deliberations to anybody 


‘A’ 


124 Cal. [Prs, 27-33] Orient Paper Mills v. Union of India’ 


outside the Cabinet 
Minister’s permission, 

28. In my opinion, a decision of 
the Cabinet relates to the affairs of the 
State as it affects the integrity of the 
Cabinet in determination and execu- 
tion of public policies and for non- 
production of the same privilege can 
be claimed under S, 123 of the Evi- 
dence Act. 


29. It is- next contended by Mr 
Roychowdhury that under S, 3 the 
power of the Government is discre- 
tionary when it acts on its own, where- 
as it is mandatory to appoint a com- 
mission if so directed by a resolution 
of the House of People, It is argued 


without the Prime 


that the Government could not exer- 


cise its discretionary power under 
Section 3 of the Act contrary to 
the decision: of Parliament itself, 


when a resolution moved in the both 
houses of Parliament for appointing a 
Commission with respect to the allega- 
tions of Sri Chandra Sekhar which 
are the subject matter of Schedule 
Œ to the notification were defeated 
in Rajya Sabha and Lok Sabha on 
10th of March, 1969 and 25th April, 
1969 respectively. Under Rule 182 of 
the Rules of Procedure and Conduct 
of Business in Lok Sabha a resolution 
on the same matter could not be mo- 
ved before one’ year i.e, before 25th 
of April, 1970, The Government ‘which 
is a creature of 
responsible to it decided in the afore- 
said circumstances to appoint a Com- 
mission on 8th of February, 1970. It 
is contended that the scheme of S. 3 
of the Act mekes it abundantly clear 
that concurrent sources for appointing 
the commission must be simultaneous- 
ly available at a particular point of 
fime, 

30. Rule 182 of the Rules of Pro- 
cedure and Conduct of Businessin Lok 
Sabha provides that when. a resolu- 
tion has been moved no resolution or 
amendment raising substantially the 
same question shall be moved within 
one year from the. date of the moving 
of the earlier resolution. . Provided 
that when .a resolution has been with- 
drawn with: the leave of the house no 
resolution raising .. substantially . the 
same question shall be moved during 
the same session. ` 


"31. It is contended by. Mr.- Chakra- - 


‘worty that under Art. 122 “of the -Con= 


Parliament and is- 


-tract the other part 
= Act. f J 


A.L R: 


stitution the validity of any proceeding 
in Parliament shall not be called in 
question on the ground of any alleged. 
irregularity of procedure, .~ 


32. Clause (1) of Art, 122 provides 
that Courts will not be entitled -to 
question the validity of any proceed- 
ing in Parliament on the ground of 
irregularity of procedure.. There is no 
question of application of the provi- 
sions of Art, 122 of the Constitution 
inasmuch as no irregularities of proce- 
dure with respect to a resolution ` was 
challenged by the petitioner. The ques- 
tion is whether, a Government who is 
responsible to Parliament can act con- 
trary to the resolution of Parliament 
in exercising its discretionary power 
to appoint a commission under Section 
© of the Act. Section 3 of the Act has 
got two parts, It confers power upon 
the Central Government to appoint 4 




















cpinion that it is necessary so to do. 
The appointment of such 
is discretionary, 
there is a resolution 


Assembly’ of the State, it is obligatory) 
tpon the appropriate government to 
appoint a commission of inquiry. 
rarts are mutually exclusive. 
sources are also different. Obligation 
cn the government to appoint a com 
mission arises only when there is a 
resolution py the’ House of People. 
When a resolution to appoint a Com~ 
mission is lcst in Parliament, in that 
case there is no resolution and ac- 
cordingly, it is not obligatory upon 
the. Government to appoint a Commis- 
sion, The discretionary power to ap~ 
point a Commission, however, is not 
fettered when the resolution to appoint 
a Commission is lost in Parliament. 
My reading of S. 3 of the Act is that, 
where two sources of powers of ap- 
pointing the Commission are distinct 
and different; obviously, it cannot be 
exercised simultaneously. There is no 
kar to appoint a Commission by the 
Government in exercising its discre- 
tionary power even when a resolution 
to’ appoint 2 Commission is Jost in|’ 
Parliament inasmuch ‘as it does not at- 
of S. 3 of th 


33. It is‘ next-urged by. Mr.. Roy- 
chowdhury,’ that: the: matters “referred. 
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to in Schedule ‘C’ to the . notification 
are not definite matters of public im- 
portance and no opinion was formed 
by the Government that-it was neces- 
sary to appoint a Commission of In- 
quiry, According to Mr, Roychowd- 
hury. the conditions precedent ‘for ex- 
ercising powers under §. 3 (1) of the 


Act did not exist and had not been © 


complied with, The allegations made 
in the three memoranda of Sri Chan- 
dra. Sekhar could not constitute any 
material for formation of any opinion 
for appointment of a Commission . of 
Inquiry in’ view of the fact that with 
respect to most of those allegations 
thorough investigation by the differ- 
ent agenciés of the government had 
already been made. On investigation 
it was found that the allegations were 
baseless, The resolution for appoint- 
ment of a Commission under the ‘Act 
with respect to those allegations was 
put to vote in Rajya Sabha and was 
lost by a large majority. Similar mo- 
tion in Lok Sabha also was not carried 
out, In fact there was nothing pend- 
ing further investigation as stated ir 
the preamble as well as in Schedule 
œ to the notification, 


34. It is contended by Mr, Chakra- 
vorty appearing for the -respondents. 


that even assuming in the instant case - 


that the matters referred to in Sche- 
dule ‘c’ are not definite matter o2 
public importance, in respect of vari- 
ous questions put in Parliament from 
time to time and the statements made 
by the Ministers thereon, the Com- 
mission has jurisdiction not only te 
hold an inquiry in matters of public 
importance, but also for the purpose 
of “performing such functions” as may 
be specified in the notification. Reli- 
ance was. placed upon the observations 
of the Supreme Court in Dalmia’s 
case (AIR 1958 SC 538), 


35. At page 544 of the Report. 
the Supreme Court observe “that quit2 
conceivably. the conduct of an indivi- 
dual person or company or group a? 
individual persons or | companies may 
assume such a dangerous proportion 
and may so. prejudicially affect oc 
threaten, to. affect: the public well. be- 
ing as to make such conduct a - defi- 
nite matter: of public importance ur- 
gently. calling for.a::full. inquiry. Be- 
sides, S.-:3 authorises- the: . 
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. functions 


mission are satisfied, then the Govern- 
` ment may require the commission tof 


appropriata :- 
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Government. to appoint a Commission. 


of Inquiry not _ only for the purpose | l 


of making an inquiry into a definite, 
matter of public importance: -but. also o 
for the purposg of performing such, 
as may be specified. in 
the notification, In Paragraph 13 at 
page 549 of the Report, the Supreme 
Court further observed that it would 
be apparent from its long title that 
the purpose of the Act is to provide 
-for the appointment of Commission of 
Inquiry and for vesting such Com- 
mission with certain powers, Section 3 
empowers the Government, in certain 


‘circumstance therein mentioned, to ap- 


point a Commission of Inquiry for the 
purpose of making an inquiry into de- 
finite matter of public importance and 
performing such functions within such 
time as may be specified in the notifi- 
cation. It seems clear— and it has not 
been controverted — that on a proper 
construction of this section, the func- 
tions the performance of which is con- 
templated must be such as are ancil- 
lary to and in aid of the inquiry it- 
self and cannot be read as a function 
independent of or unconnected with 
such inquiry, That being the position, 
the question arises as to the scope and 
ambit of the power which is confer- 
red by: it on the appropriate Govern- 
ment. The answer is furnished by the 
statute itself, for S, 3 indicated that 
the appropriate Government can ap 
point a commission of inquiry only 
for the purpose of making an inquiry 
into any definite matter of public im- 
portance and into no other matter, In 
other words the subject matter of the 
inquiry can only be a definite matter 
of public importance. The appropriate 
Government, it follows, is not authori~ 
sed by this section to appoint a Com- 
mission for the purpose of holding 
any inquiry into any other matter. 
36. In Dalmia’s case (AIR 1958 SC 
538) the Supreme Court held that an 
inquiry could be directed if there 
exists matter of public importance, 








cedent for - 


perform such - ancillary or incidental 
functions. as may ‘be ‘specified in th 
notification... The. functions . specified _ in 


the notification. of. the.. Commission. :. an}: 
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only be those which are in aid of or 
for the purpose of conducting the in- 
quiry into a definite. matter of public 
importance, Where a Commission has 
been appointed to inquire into the de- 
finite matter of public importance, in 
that case, the question of its perform~ 
ing such functions as specified in the 
notification only arises, 

37. It is next contended by Mr. 
Roychowdhury that formation of opi- 
nion has to be made on relevant mate< 
rials which must have nexus with the 
object sougkt to be achieved and such 
an opinion cannot be formed on extra- 
negus or irrelevant consideration, If a 
challenge is thrown by the aggrieved 
person questioning the existence and/or 
formation of such opinion, then it is 
incumbent. upon the government to 
disclosa to the court the materials on 
the basis of which such opinion 
was formed, The Court cannot examine 
the sufficiency of the materials, bué 
at tha same time it is entitled to as~ 
certain whether there are any rele- 
vant materials on the basis of which 
any opinion had been or could be 
bona fide formed as required under 
S. 3 (1) of the Act, It is urged by Mr. 
Roychowdhury that the principles as 
laid down by the Supreme Court in 
Barium Chemicals Ltd, v, Company 
Law Board (AIR 1967 SC 295), Roha- 
tas Industries Ltd, v. S, D. Agarwal, 
(AIR 1969 SC 707), M, A. Rasheed v. 
State of Kerala (AIR 1974 SC 2249) 
would be applicable in construing S, 3 
of the Act, 


38. It is urged by the respondenfs 
that the ratio of the decision of the 
Supreme Court in Barium Chemicals 
and Rohatas Industries’ cases have no 
application in a case under S. 3 of the 
Act. Under sub-clause (b) of S, 237 of 
the Companies Act, the authority of 
the Central Government to set up an 
investigating agency was circumscribed 
by three circumstances enumerated 
therein, In other words if one ormore 
of the circumstances mentioned in sub- 
clause (b) of S, 237 did not exist the 
Central Government could not: set up 
an investigating agency. No such cir 
cumstances ara prescribed for or limi- 
_ tation imposed upon the Government 
for setting up a Commission of Inquiry 
under S. 3 of the Act. The power of 
the government for setting up a Com- 
mission of Inquiry is unfettered as 
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compared to tha limitation imposed 
under sub-clause (b) of S, 237 of the 
Companies Act, Reliance was placed 
by Mr, Chakravorty upon an unreport- 
ed judgment of Punjab and Haryana 
High Court in the case of Technolo- 
gical Institute of Textile in Civil Writ 
Petn, No, 3427 .of 1972, 


_ 39. In that unreported ` judgment, 
the learned single Judge of the Pun- 
Jab and Haryana High Court observed 
that the ratio of Barium Chemicals 
(AIR 1967 SC 295) and Rohatas Indus- 
tries’ case (AIR 1969 SC 1707) are nof 
applicable for setting up a Commis- 
Sion of Inquiry under S, 3 of the 
Commissions of Inquiry Act inasmuch 
as no circumstances as envisaged in 
sub-clause (b) of S, 237 of the Com- 
panies Act exist for setting up aCom- 
mission of Inquiry under S, 3 of tha 
Commissions of Inquiry Act, 


40. In Dalmia’s casa (AIR 1958 SC 
538) the ‘Supreme Court referred to 
the condition precedent for exercise 
of powers under S, 3 of the Act and 
said that the Government can order 


.an inguiry only into a definite mat- 


ter of public importance and no other 
matters. In Karnataka State v, Union 
of India (AIR 1978 SC 68 at p, 172) 
Kailasam, J. observed referring to the 
decision of the Court in Dalmia’s case, 


“The Court also held that the Act 
does not delegate to the Government 
any arbitrary and/or uncontrolled 


power and does not offend Art, 14 of 
the Constitution, The Court further 
observed that the discretion given to 
the Government to set up a Commis- 
sion of Inquiry is guided by the policy 
laid down in the Act and the execu- 
five action is to be taken only where 
there exists a definite matter of pub- 
fic importance into which an inquiry 
is necessary.” 


41. In A, M, Rasheed v, State of 
Kerala (AIR 1974 SC 2249) the Sup- 
reme Court said that in all statutes 
where such expression as “opinion,” 
“reason to believe,’ “satisfied” ara 
used, the Court would not readily de- 
fer to the conclusiveness of an execu~ 
tive authority’s opinion as to the ex- 
istence of a matter of law or fach 
upon which the validity of the exer: 
cise of the power is predicated. Where 
a reasonable conduct is expected tha 
criterion of reasonableness is not subs 
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jective, but objective, Administrative 
decisions in exercise of power even if 
conferred in subjective terms must be 
made in good faith and on relevant 
considerations, The Courts would in- 
quire whether a reasonable man could 
have come to that decision in ques- 
tion, without -misdirecting - himself on 
the law and facts, The Courts will 
find out whether the conditions pres 
cedent to the formation of the opinion 
have a factual basis, 


42. In P, V, Jagannath Rao v, State 
ef Orissa, ILR (1968) Cut 482, a 
Division Bench of the’ Orissa High 
Court held that the conditions 
for arriving at subjective satis- 
faction may vary in different statutes, 
but the principle enunciated in Barium 
Chemical’s case (AIR 1967 SC 295) has 
full application in a case` under “the 
Commissions of Inquiry Act, 1952, The 
Court observed that the subjective 
Satisfaction would not empower the 
State Government to appoint a Com= 
mission, in the absence of definite 
matters of public importance. The 
Court has got the power of judicial 
review within a very narrow compass 
as to whether there are materials to 
prove at least prima facie. existence of 
definite matters of public importance 
If a tentative conclusion can be arriv- 
ed at on the allegations made, it is 
not open to the Court fo go further 
and quash the Notification on the 
ground of insufficiency or imporpriety 
of those materials. When the existence 
of definite matters off public imports 
ance is challenged, mere assertion on 
the part of the State Government that 
those matters existed would not be 
enough. Some. clue must be furnished 


which led to the conclusion as to their ` 


existence, 


43. With great respect, I am unable 
toshare the view of the learned Judge 
of the Haryana and Punjab High 
Court that the principle as laid down 
by the Supreme Court in Barium Ches 
micals (AIR 1967 SC 295) and Rohatas 
Industries’ case (AIR 1969 SC 707) is 
not applicable fo a case under ‘S. 3 of 
the Commissions of Inquiry Act, 1952. 
Under S. 237 (b) of the Companies 


Act, discretion has been conferred 
upon the Central Government, Three 
circumstances are sef out in sub- 


The formation 
subjective but 


Clause Üü), (3) or Gï). 
of opinion is no doubt 
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there must exist the circumstances: 
upon which that opinion- could -be for- 
med. Similarly under S. 3 of the Com- 
missions of Inquiry Act, the - forma- 
tion of opinion of the Government is 
also subjective but only one condition 
or’ circumstance has been prescribed 
viz, the subject-matter of the inquiry 
must be definite matter of public im- 
portance, So, the exercise of power or 
formation of opinion under S, 3 of 
the Act is limited or restricted only to 
definite matters . of public importance. 
Factual existence of those materials 
absolutely necessary, Those matters 
might be spelled out from tha face of 
the order itself or by disclosing 
matters in the affidavit of the Govern- 
ment when a challenge is thrown by 
the aggrieved party about the non-} 
existence of definite matter of public 
importance, 


44. There is no bar to appoint a 
Commission of Inquiry by the Govern- 
ment and refer those particular 
matters to the Commission for inquiry 
even if those matters were previously 
investigated with and inquired into by 
different agencies of the Government 
and departmental findings were accept- 
ed by the Government provided those 
matters are definite matters of public 
importance, 


45. In Civil Rule No, 4833(W) of 
1970 (Cal), Universal Industries and 
Cotton Mills Ltd, v, Union of India, 
Item No, 5 of Schedule 'C’ of the pre- 
sent notification was challenged. In 
that case if was also urged on behalf 
of fhe petitioner that there wera no 
grounds or materials whatsoever for 
ordering any investigation against the 
petitioner in the facts and circum- 
stances of that case. The respondent 
No. I in any event had no material 
whatsoever to form an opinion that 
any such investigation or inquiry 
against the petitioner was of any de- 
finite matters of public ‘importance. In 
that case the Court found that there 
was an opinion of the Additional Soli- 
citor General and the Additional Soli- 
citor General with respect to the peti- 
tioner’s Company was of opinion that 
the facts and circumstances did not 
establish any case against the com~ 
pany or its Directors and it would not 
be worthwhile to pursue the matter 
any further, The issue involved was 
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got of much importance, . This Court 
_ held that. in view of the. fact that the 
matter involved. in the petitioner's case 
Was not any definite matter of public 
. importance and moreover, the requi= 
site opinion was not: formed by. the 
appropriate Government upon conside- 
yation of any. relevant materials, the 
impugned notification referring the 
petitioner's case to the Commission for 
inquiry had been set aside. It appears 
that Item 5 of Schedule ‘C’ to the 
notification has already been quashed 
by this Court on 10th of December, 
1976. No eppeal has been preferred 
against. the said decision. 


46. In State of Jammu and Kash- 
mir v, Bakshi Gulam Mohammad (AIR 
1967 SC 122), the Supreme Court held 
that a Court can decide whether the 
~ matters to be inquired into are definite 
matters of public _ importance, The 
Court observed that “Definite” in this 
connection means something which is 
not. vague, It further held that in 
most cases the acts were identifiable 
from the particulars given in the se- 
cond Schedule in respect of them and 
that the note drawing attention to the 
gravamen of the charges does not in- 
dicate any indefiniteness, 


47. In Krishna Ballavh Sahay v. 
Commission of Inquiry (AIR: 1969 SC 
258), the Supreme Court considered 
the charges and found them to be 
specific, In paragraph 11 the Court 
observed “We have read the charges 
which are to be investigated. * * * We 
can only sey that each charge refers 
in detail to events with date, names 
of persons concerned, particulars of 
action taken and the conduct which is 


to be considered. The charges are 
such that we think that an inquiry 
can be ordered. If charges were 


vague or speculative suggesting a fish- 
ing expedition we would have paused 
to consider whether such an inquiry 
should be allowed to proceed. A pe- 
rusal of the grounds assures us that 
the charges are specific and the records 
rather than oral testimony will be 
used to establish them. We agree 
with the High Court that the affida- 
vit-in-opposition makes a specific case 
‘for inquiry, . : gel 
48. The ratio of the above decisions 
‘aid down the following principles :— 
{a) the: courts are competent: to-. decide 


- five persons as 


‘in the instant case 


ALR; 


whether the. matters. to: be- inquired 
into are definite- matters'.of public im- 
portance, (b) the. power conferred upon 
the Central Government under S. 3 of 
the Act is rieither. unfettered nor un- 
controlled and (c) the Central Govern- 
ment can appoint a Commission. of In- 
quiry only when there exists a definite 
matter of public importance into 
which: an’ inquiry. is necessary,- 

49. So, the point for consideration 
is, whether the 
items referred to in Schedule ‘Œ to 
the notification are définite matters of 
public importance, ; $ 

50. It is contended by the respon- 
dents that some of the items referred 
to in the- notification in Dalmia'’s case 
(AIR 1958 SC 258) and Jagannath 
Rao’s case (ILR (1968) Cut 482) are 
similar to some of the items referred 
to in Schedule 'C’ to the present notifi- 


cation. According to Mr. Chakravorty 
these are definite matters of public 
importance inasmuch as the public 


share-holders are very much interest- 
ed and concerned as they would be 
deprived of earning dividends on their 
holdings, if large salaries are paid to 
the wives and other relatives of the 
senior executives of Birla group of 
concerns when the recipients of ‘the 
salaries do not work at all nor do they 
make any contribution to the com- 
pany. It is urged by Mr, Chakravorty 
that Items 2, 4 and 9 of the Sche- 
dule ‘C’ to the notification are ‘not 
vague and indefinite and are definite 
matters of public importance, 


51. The term of reference in Dalmia’s 
case and Jagannath Rao’s case are not 
similar to: thase in the instant case. . 
In Dalmia’s case numerous complaints 
were made by the shareholders of the 
companies concerned. The investing 
public had lost -money in large 
amount in the said concern and the 
matter was considered to be of public 
importance by reason of. the fact that 
large amount of public’ money was in- 
volved. Numerous small investors had 
been affected by the conduct -of . the 
specified -in the said 
notification. Particulars. were given 
that companies were being floated and 
were taken into. voluntary .. liqui- 


‘dation’ The names’of the persons who 


are exercising control, -the total amount 
of subscription obtained from the pub- 
lic; motives of investment, extent of 


1979 - 
the loss suffered — these are all specific 


matters. In Dalmia’s case an affidavit 
was also filed by Sri H. M. Patel. 
wherein full facts were given. In 
Dalmia’s case the question of the 
vagueness of the notification was not 
involved. In Jagannath Rao’s case 


also the notification itself specified that 
the Commission shall inquire into the 
detailed particulars pertaining to the 
matters which shall be placed before 
it by the State Government and such 
detailed particulars were in fact placed 
by State Government before the Com- 
mission. “In the present case there is 
no such stipulation in the impugned 
notification, 


52. The memoranda of Shri Chan- 
dra Sekhar was placed before the 
Court. In all there are 88 allegations 
and five sub-allegations. These allega- 
tions can be grouped under the follow- 
ing heads (a) Customs and Central 
Excise (b) Income-tax (c) Foreign Ex- 
change Regulation Act (d) Insurance 
(e) Capital (f) Favour shown by sepa- 
rate State Governments (g) Employ- 
ment of relatives and retired high 
Government officials on large salaries 
(h) Employment of sons and wives of 
high executives (i) Manufacture of 
sub-standard products and high pro- 


fiteering, Seven items have been re- 
ferred to the State Government. They 
related to undue favours shown by 


the States concerned. (a) With respect 
to 20 items — no prima facie case 
was made out on preliminary enquiry 
(b) with respect to 11 items, facts 
alleged were found substantially cor- 
recep on preliminary inquiry but there 
. was no illegality or impropriety cal- 
ling for further action. (c) Six items 
already forwarded to Dutt’s Committee 
and Dutt Committee could not Com- 
plete investigation. These are subject 
. matters of Schedule ‘B’ to the notifi- 
cation, (d) In 16 items prima facie 
violation of existing law on prelimi- 
nary enquiry was found and actions 
have been initiated under the relevant 
provisions of law. (e) Six items are 
too vague or so general which do not 


require further investigation. These are’ 


64° items out ‘of 88 
items remain, Out of them 10 items 
have already been disposed of in the 
meantime. Only 14 items remain and 
these items form the subject matter 
of Schedule ‘C’ to the notification, 
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items. Only 24 


Orient Paper. Mills v. Union of India : _ -[Prs. 51-55] 


‘decision of 


. ernment cannot 


Cal. 129 


. 53. It is urged by the respondents 
that even if the Government has once 
decided not to appoint a- Commission, 
it could change its opinion and decide 
to appoint a Commission on the same 
material, There is no bar in. S. 3. (1) 
of the Act for changing opinion. In 
support of - their contentions, the 
respondents -relied upon the decisions 
of P. V, Jagannath Rao v, State - of 
Orissa (AIR 1969 SC 215), i 


54. In Jagannath Rao’s case the de- 
cision not to appoint a Commission 
was taken by the State Government 
before investigation was made 
the charges and any governmental 
finding was given. The successor 
State Government reviewed the 
the ' earlier ` Govern- 
ment which had taken a decision not - 
to appoint a Commission to inquire in- - 
to its own conduct, The decision not 
to appoint a Commission after inves- 
tigation was taken only by the Cen- 
tral Government and it did not change: 
its view. No doubt. Government can 
change its subjective opinion to ap- 
point a Commission because it was 
not necessary to do so at a particular 
time even when definite matters of 
public importance were in existence. 
But by changing its opinion the Gov- 
change an indefinite 
matter or matter of no importance in- 
to a “definite” matter of public im- 
portance where in fact such matters 
did not exist. If the opinion was 
changed on. subsequent acquisition of 
such materials which could be regard- 
ed as definite matters of public im- 
portance, then those new facts must, 
be disclosed. In the present case ther 


is no such disclosure, . f e 


. 55. Moreover, in Jagannath XRao’s 
case (AIR 1969 SC 215) the Supreme 
Court found, that the purpose of sett- ` 
ing up the Commission of Inquiry in 
that case was, to promote measures 
for. maintaining purity and integrity in 
the administration . and in the politi- 
cal life of the State and not the char- 
acter assassination of. Biren Mitra and 
Biju Patnaik Ministries and their 
group as alleged by the petitioners, In 
Bakshi Gulam Mohammad’s case (AIR 
1967 SC 122) the ‘Supreme Court 
found that the matters referred to the 
Commission were definite . matters of 
public importance and these were 
“definite”: as they were not - vague. 


into . 


A 
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The Supreme Court observed that pub- 
lic men should be called upon to faca 
the consequences if they fail in their 
duty. The Commission was concerned 
with 38 instances dealing with abuse 
of official position and of the assets of 
Bakshi Gulam Mohammad. The Sup- 
reme Court observed: “this was neces- 
sary for the purpose of ensuring cleans 
liness of public life.” 


56. In Krishna Ballav Sahay’s case 
(AIR 1969 SC 258), the Commission of 
Inquiry was directed against Ex Chief 
Minister by the succeeding Ministry. 
The Supreme Court found on perusal 
of the grounds given in the notifica< 
` tion that the charges were specific, 
The Court further found that the 
_affidavit-in-opposition . filed on behalf 
of the Government had made out a 
sufficient case for inquiry, 


57. The petitioner has prepared an 
elaborate and comprehensive chart. 
Perusal of the chart would show that 
item No. 2 deals with the question of 
large salaries paid to wives and rela- 
- tives of high executives of the Birla 
Group of Concerns without any ser- 
vice or inadequate service being ren- 
dered by them in recompense, 


58. It is urged by the petitioners 
that nothing is indicated what is 
meant by “large salaries” or by high 
execuvive or by relative. It is not in« 
dicated] as to whether the largeness of 
salary is dependent upon the mere 
‘quantum of the payment or with re- 
ference to the service rendered, It 
may be that the salary of Rs, 1,000/- 
is not at all high for a qualified 
executive but may be high in the case 
of an ordinary employee, Different 
enactments have different concepts as 
to largeness of salary. Section 217 
(2-A) of Companies Act, 1956 proceeds 
onthe basis that Rs. 3,000/- per month 
is a high salary whereas S. 40-A of 
the Income-tax Act, 1961 treats sala- 
ries above Rs. 5,000/- as large. Sarkar 
Commission has adopted its own figure 
of Rs. 1,000/- per month inclusive of 
perquisite as a high salary, Therefore, 
it is contended that the terms of item 
2 of Schedule ‘C’ are extremely vague. 
The names of the executives have not 
been mentioned.: The names of the 
companies have also not been men- 
tioned. High executive and relatives 
referrsd to are too vague and indefi- 


AIR. 


nite, Fhe test of inadequate service is 
agam too vague, 


59. With regard to item 4 of Sche 
dule ‘C’, it relates to allegation of de= 
frauding or attempt to defraud Gov- 
ernment of its legitimate revenues, 
unauthorised retention of foreign ex- 
change abroad by manipulation of in- 
voice values of the goods imported or 
exported or any other defrauding or 
attempt ` to defraud. Government of 
foreign exchange, It is urged that the 
scope of inquiry cannot at all be as- 
certained under this item, There are 
numerous enactments which impose 
revenue. The indefiniteness of the term 
of reference could be judged by the 
fact that it would include and em- 
brace even road tax for vehicles, cor- 
poration taxes, octroi, cess, licence 
fees for different licences under dif- 
ferent laws besides income-tax, wealth 
tax, sales tax, gift tax, estate duty, 
expenditure tax, Central excise etc. It 
is also not indicated as to what de- 
frauding signifies. The ‘extent of the 
vagueness or indefiniteness and arbi- 
trariness would be evident from the 
requisition made by the Commission 
by which particulars of cost of con-— 
struction of roads, culverts, drains, 
paths etc. were asked for without 
even indicating as to how the same 
are relevant under the said item, 


6¢. The retention of foreign ex- 
change abroad by manipulation of in- 
voice values are also utterly vague, 
Reference was made to a speech of 
Sri Morarji Desai in Parliament where 
he said “Four allegations related to 
Birla Companies abroad, The first two 
are too general. They say, they are 
doing under-invoicing or over-invoic- 
ing. Now, how am I to find out any- 
thing from there? There is nothing 
mentioned, They say that they are 
keeping moneys there, Now nothing 
can be found out. How am I to find 
a phantom? As regards the Swiss firm 
we made inquiries there and nothing 
could be found and the banks would 
not help, these banks would not give 
us any information. If there is anyth- 
ing shown from which we can take 
even some clue then . something can 
be found; but there is nothing to- be 
found here.” (Statement made on 5th 
March, 1969 in Rajya Sabha), 
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61. Reference was also made to the 
statement of Late Fakiruddin Ali 
Ahemed wherein he said ‘Action is 
being taken against the persons res- 
ponsible for the several infringements 
wherever there is a prima facie case. 
The Central Bureau of Investigation 
has also investigated serious offences 
-and prosecutions are either launched 
or are being contemplated after fur- 
ther investigation.” 


62. Item No. 9 refers to the alleged 
manipulation of cost structure. Noth- 
ing has been specified as to what 
manipulation was made in respect of 
which particular goods. In the Mini- 
sterial findings dealing with these 
allegations it was stated as under: 
“no reference has been made fo any 
particular company in these allega- 
tions nor to any specific case. It is 
considered that these allegations are 
foo vague and general fo be pursued 
effectively”, 

63. Item No. 11 relates to undue 
benefit derived by Birla Group of 
‘eoncerns by employing senior govern- 
ment servants and whether there was 
an impropriety involved by such em- 
ployment, The finding of the govern- 
ment is as follows:— It is true that 
some retired officers and -relatives of 
ministers and Government Officers 
have taken up employment under Bir- 
las. Where rules regulating the service 
of. Government officers required fthern 
to obtain prior permission of Govern- 
ment to take up commercial employ- 
ment within two years of employment, 
the rule is being enforced, As regards 
employment of members of families or 
dependants of Government servants in 
private firms there are appropriate 
provisions in the statutory conduct 
rules to regulate such matters (vide 
Ministry of Home Affairs — Appen- 
dix V — Page 36). 


64, Item No. 12 relates to. the em- 
ployment of large number of contact 
men in the Birla Group of concerns. 
The finding of the Government is: the 
revised secret list of contact men con- 
tains names of two persons belonging 
to the Birla’: Group of Companies. 
Names are included in the list if con- 
tact men came to averse notice 'speci- 
fically during the investigation of any 
case or inquiry by C.B.I. 

65. Item No. 13 deals with free 
treatment of senior Government ser- 


_ the Commission of 


. res 


- whether 
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vants or, well known - politicians. at 
the Bombay Hospital .run by them. 
The finding of the Government is 
“confidential ‘inquiry was made out. 
No evidence is available to support 
the allegation that a number of very 
senior officers and well known politi- 
cians have been treated free at hospi- 
tals.” 


66. -The decisions of the Supreme 
Court relating to Commission appoint- 
ed under the Act fall into two groups . 
of clauses that is to say (i) relating | 
to a company and (ii) relating to con-' 
duct of erstwhile ministers. The Sup-- 
reme Court emphasised that a Com- . 
mission of inquiry is necessary to es- 
tablish cleanliness in public life but 
must relate to the definite matters of: 
public importance, 


67. My attention was drawn by 
Mr. Roychowdhury to the Ministerial 
speech made before Parliament. A 
question may arise . how far and toj 
what extent the Minister’s speech in 
Parliament is relevant for determina- 
tion of definite matters of public im- 
portance, The Ministers speech is 
neither conclusive nor binding on the 
Courts for determination whether the 
matters referred fo by the Minister 
before Parliament are definite matters. 
of public importance or not, But those 
speeches are relevant for the purpose 
of knowing the mind of the Govern- 
ment and its own opinion on the mat- 
ters discussed about, 


68. Dalmia’s case (AIR 1958 SC 
538) relates to the affairs of the com- 
pany. The dominant purpose ofsetting, 
up the Commission of Inquiry under 
Inquiry Act is to 
preserve the purity and integrity of 
public administration and to take 
legislative and administrative measu- 
on’ the recommendation of the 
Commission fo eradicate the evil 
found or to implement the beneficial 
objects. Detailed reference has been 
made to each and every impugned 
item of Schedule ‘C’ to the notifica- 
tion for the purpose of finding out - 
those can be regarded as 
definite matters of public importance 
and whether those matters required 
further investigation by Sarkar Com- 
mission. 

69. What is a 
importance” has 


matter - of “public 
been considered 


= 
J 
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by the Royal Commission on Tribunals 
of. Inquiry, 1966 under the Chairman- 
ship of the Rt.-Hon’ble- Lord Justice 
Salmon, In its said report Royal Com- 
` mission felt that matters which can- 
‘not be dealt with by ordinary, civil 
and criminal processes and/or rare oc- 
casions when a nationwide crisis of 
confidence occurs, the appointment of 
a Commission of Inquiry is justified. 
In Paragraph 28 of the said report it 
was observed as follows :— 


“Normally persons cannot be brought 
‘before a tribunal and questioned save 
in civil or criminal proceedings, Such 
proceedings are hedged around by long 
standing and effective 
protect the individual. The inquisi- 
torial procedure is alien to the con- 
cept of justice’ generally accepted in 
the United Kingdom. There are, how- 


'. ever, exceptional cases in which such 


procedures must be used to preserve 
` the purity and integrity of our public 
life without which a successful demo- 
cracy is impossible, It is essential 
that on the very rare occasions when 
crises of public confidence occur, the 
evil if it exists, shall be exposed so 
that it may be rooted out; or if it 
does not exist, the public shall be 
satisfied that in reality there is no 
substance in the prevalent rumours 
and suspicions by which they have 
been disturbed. We are satisfied that 
‘this would be difficult if not impos- 
sible without public - investigation by 
an inquisitorial Tribunal possessing 
the powers conferred by the Act of 
1921, Such a Tribunal is appointed by 
Parliament ta inquire and report, The 
task of inquiring cannot be delegated 
by the Tribunal for it is the Tribunal 
which is appointed to inquire as well 
as to report. The public reposes its 
confidence nat in some other body or 
person but in the Tribunal to make 
and direct ail the necessary searching 
“ investigations and to produce the: wit- 
nesses in order to arrive at the truth. 
It is only thus that public confidence 
can be fully restored.” 


70. It is also contended by Mr. 
Roychowdhury that the items referred 
to in Schedule 'C’ were smuggled into 
the said notification mala fide and on 
extraneous consideration. There was a 
‘split in the Congress Party and con- 
sequent depletion of the support in 
Parliament to Mrs. Indira Gandhi as 


safeguards to . 


-quiry is not completed, 


A.I. R. 


a result of which her Government be- 
zame a minority Government, only 221 
members in the Lok Sabha. supporting 
her. Young Turks in the circumstan- 
ces, had to be placated by the ap- 
pointment of the Sarkar Commission. 
The mala fide would: further be evi- 
dent from the fact that both Rajya 
Sabha and Lok Sabha had refused to 
appoint a Commission and ignoring 
the wishes of Parliament and contrary 
to decision taken by Parliament the 
Government set up a Commission of 
Inquiry and referred to certain allega- 
tions of Sri Chandra Sekhar which 
zonstitute the items referred to in 
Schedule ‘C’ for inquiry knowing fully 
well that in the opinion of the Gov- 
ernment those matters were not de- 
finite matters of public importance. 


Ti. Reference was also made to the 
statement made by Sri George Fern- 
andes, Minister for Industry in Rajya 
Sabha on 15-12-1977, 


72. Mr. Fernandes said “The terms 
of reference’ are also so worded that 
a Commission was asked to find out 
from 1956 to 1968 in respect of the 
large houses and Birlas one or two 
specific cases, If you really meant to 
have ‘any investigation into specific 
acts of misconduct by an Industrial 
house, one does not go on framing 
terms of reference which make it im- 
possible for you to function. ............ 
Therefore, the whole appointment of 
this Commission, formulation of terms. 
ofthe reference, subsequent attitude of 
the Government and the manner in 
which the whole operation has been 
conducted, makes us feel that there 
has been a game played and thename 
of the game is “to fool the people 
and stay in power.” ...... Apparently 
you ‘hold an investigation against Birlas 
but see that in two generations the in- 
thus inquiry 
cannot be completed in two genera- 
rations, ...,..The termsof reference are 
so comprehensive that there can never 
be the end of those investigations.” 


73. Misuse of power may ` arise 
either from breach of law conferring 
it or from the abuse of power in bad 
faith. In Dalmia’s case (AIR 1958 SC 
538) the Supreme Court observed that 
where power is misused but there is 
good faith the act is only ultra vires. 
But where the misuse of power is .in 
bad faith there is added to the ultra 


- ment of other 


1979 


vires character of act, another vitiat- 
ing circumstance ...... misuse may arise 
from a breach of law -conferring the 
power or from an abuse of the power 
in bad faith, In P. K. Kunju v. State 
of Kerala, (AIR 1970 Ker 252), rely- 
ing on the above observations of the 
Supreme Court, it is held that the use 
of power for achieving alien purpose 
for example wreaking Minister’s ven- 
Seance or of an officers would . be 
mala fide and a colourable exercise of 
that power.’ 


74 Detailed reference has been 
made with respect to each of the items 
referred to in Schedule 'Œ to the 


notification. When item No, 2 is read 
. along with the memorandum: of Sri 
Chandra Sekhar certain definite names 
have been found therein. In most of 
these cases, assessments were reopen- 
ed. Salary . payment with respect to 
some persons were disallowed by the 
Income-tax Officer, on appeal to the 
Tribunal they were allowed. In two 
cases, reference was preferred to the 
High Court. In other ‘cases, the de- 
partment did not prefer any reference 
to the High Court, It is true that 
these matters are definite and not 
vague or indefinite as in 
But the quesfion arises whether these 
matters could satisfy the ‘test of pub- 
lic importance in respect of which 
‘legal proceedings had already been 
-taken and disposed of. In my view, it 
cannot. It might fulfil one part of 
the conditions that these are definite 
matters. But do not satisfy the require- 
part viz. the public 
importance, I have carefully gone 
through each and every item for the 
purpose of finding out whether it con- 
stitutes any definite matter of public 
importance or not. But these matters 
are neither definite nor of any public 
importance. Those are absolutely vague 
and general in nature, on the basis of 
which no bona fide opinion could be 
formed .that those matters are definite 
-matters of public importance and for 
that purpose a Commission of Inquiry 
is required. So, in my view, the con- 
ditions precedent for exercising powers 
under” Section 3 of the Act have not 
_been fulfilled with respect to the 
impugned items referred to in Sche- 
dule ‘C’ to the notification | inasmuch 
as the matters are neither “definite” 
nor of any “public importance”, In 


Banwaridas ‘Pugalia + v. Colgate Palmolive Co, > * 


other cases. 


. applied 


Cal. 133 
view of my above ` findings, it is not 
necessary, for me in this case to deal 
in details the point of: mala fide rais- 
ed by the petitioner in the instant 
case, That point is left undecided. © 

75. In the result, this Rule is made 
absolute, The impugned items i.e. 2, 
4,9,11,12 and 13 to Schedule ‘C’ to 
the notification are quashed. 

76. Let a Writ of Prohibition be 


issued, prohibiting the 
Inquiry to inquire into those items. 


77, I, however, make it clear ‘that 
besides those items which have been 
quashed, the Commission shall be at 


liberty to proceed to inquire other 
matters in the notification in accord- 
ance with’ law. i 

78. There will be no 


as to 
costs. : 


` order 


Rule made. absolute. E 
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Banwaridas Pugalia, Appellant v. 
Colgate Palmolive Co. and others, Re- 
spondents. 

Trade Mark Appeal No. 291 of 1975, 
D/- 8-6-1978, l 

(A) Trade and Merchandise. Marks 
Act (43 of 1958), S. 11 (a) — Refusal 
to registration — Likelihood of causing 
confusion — Sufficient for refusal. 


The Act does not lay down any cri- _ 
teria for determining what is likely to 
deceive or cause confusion. Therefore, 
every case must depend on particular 
facts and the value of the authorities 
lies not so much in the actual ‘deci- | 
sion ‘as in the test applied for deter- | 
mining what is likely to deceive or 
cause confusion. Section 11 (a) does 
not require actual confusion but the 
likelihood of confusion to be the test 
in, guiding this matter. (Para 2) 


In the instant- case the applicant had 
for registration of a trade 
mark consisting’ of the word ‘FORMIS’ 
to which the objection under S. 11 (a) 
was taken by a company having trade 
mark ‘CHARMIS’: 


Held that such alphabetical use of 
words was likely to create confusion 
and therefore the applicant was ` not 
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entitled to registration sought: for, ATR 
.1963 SC 449 and (1906) 23 RPC 1774, 


Rel. on. (Para 3) 

Anno: AIR Manual. (8rd Edn.), Trade 
and Merchandise Marks Act, S. 1, 
N. 2. 


(B} Trade and Merchandise Marks 
Act (43 of 1958), S. 12 (3) — Benefit 
under — Constant user or other spe- 
cial circumstance — Essential — Use 
for one month — Does not amount to 
constant user — Provisions of the sec- 
tion would not be attracted, (Para J) 

Anno: AIR Manual (8rd Edn.), Trad? 
Marks Act, S, 1%, 
N. 3. 

Cases Referred: 

AIR 1963 SC 449 

- (1906) 23 REC 774, In re 
Co.’s Application 


Chronological Parag 
1 
Pianotist 
1 


A. M. Panja, for Appellant; Gautam 
Chakrabarty, for Respondents. 


JUDGMENT :— This 
under the Trade and Merchandis3 
Marks Act, 1958 from a decision by 
the learned Deputy Registrar. By th? 
said decision the learned Deputy Re~ 
gistrar has refused the application of 
the appellant for grant of a trad3 
mark. It appears that the appellant 
filed an application to register in 
Part A of the register a trade marx 
` consisting of the word “FORMIS” in 
Class 3 in respect of ‘Cosmetics’, Tha 
application was in due course adver- 
tised before acceptance under the pro- 
viso to S, 20 (1) of the Act in ths 
‘appropriate journal. On th June, 
1973, Colgate Palmolive Company cf 
U. S, A. filed a notice of opposition to 
the registration. The said application 
thereafter came up for hearing before 
the learned Deputy Registrar. It wes 
‘contended before the learned Deputy 
Registrar that the mark in respect cf 
which the appellant was seeking regis- 
tration was not adapted to distinguish 
within the meaning of S. 9 of the Act 
on the ground that the trade mark 
FORMIS was phonetically equivalert 
to the expression ‘FOR MISS’ and as 
such had a direct reference to tha 
character and quality of the goods. 
The learned Deputy Registrar has re- 
jected - this opposition for registration. 
I am of the opinion that the learned 
Deputy’ Registrar was right in reject- 
ing this contention. Thereafter it was 
contended on behalf of the opponert 


is- an appeal 


vV ‘Colgate Palmolive Co. 


A.I.R. 


that under S. 11° (a) of the Act, the 
appellant was not entitled to the re- 
gistration of the mark. S. il (a) lays 
down that a mark, the use of which 
was likely to deceive or cause confusion 
Shall not be registered as a trade 
mark, The principle is, as mentioned 
in the decision in the case of Amrit- 


dhara Pharmacy v, Satya Deo, AIR 
1963 SC 449 that the Act does not 
lay down any criteria for determin- 


ing what is likely to deceive or cause 


confusion. Therefore, every case must 
depend on particular facts and the 
value of the authorities lies not so 


much in the actual decision as in the 
test applied for determining what is 
likely to deceive or cause confusion. 
Tt is important to remember that the 
section does not require actual con- 
fusion but the likelihood of confusion 
to be the test in guiding this matter. 
In the case of Re: Pianotist Co.'s Ap- 
plication, (1906) 23 RPC 174 Parker, J. 
observed as follows at: 


“You must take the two words. You 
must judge them, both by their look 
and by their sound. You must consi- 
“der the goods to which they are to 
be applied. You must consider the 
nature and kind. of customer who 
would be likely to buy those goods. 
In fact, you must consider all the 
surrounding circumstances; and you 
must further consider what is likely 
to happen if each of those trade 
marks is used in a normal way as a 
trade mark for the goods of the res- 
pective owners of the marks.” 


2. Bearing the aforesaid principles 
in mind I have to examine whether 
the two words are likely to cause ‘con- 
fusion as held by the learned Deputy 


Registrar. It is to be noted that the 
words consisted of four common. 
letters viz. ‘RMIS.” While the mark 


of the appellant was prefaced by the 
word ‘FORM’, the mark of the respon- 
dent was prefaced by the word ‘CHA’. 
Apart from this, the other words were 
common. They are in respect of simi- 
lar types of goods, viz, cosmetics and 
toilet preparation, if not identical. 
The Deputy Registrar has proceeded 
on the basis that now-a-days it is 
common knowledge that the cosmetics 


are used irrespective of class and 
creed. These are used both by lite- 
rate and illiterate, rich and _ poor.’ 
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Learned counsel on behalf of the ap- 
pellant urged before me that this was 
without basis and the learned Deputy 
Registrar has come to that conclusi 
without evidence. I am unable 0 
sustain this objection. After all the 
learned Deputy Registrar was comp= 
tent to rely on what he called tke 
common khowledge. It is true that 
now-~a-days cosmetics are used irrespez- 


tive of class and creed and both ky 
literate and illiterate and the- fact 
that both the words contain four 
common letters ‘RMIS'. In my opin 


ion, there was scope for confusion, as 
was held by the learned Deputy Re- 
gistrar. However, as is well-known. 
apparently both the words can be con 


fusing having regard to the stage of 
development in pronunciation bath 
among the Iiterate and the illiterace. 


As I have mentioned before, it is rot 
actual confusion but the likelihood to 
cause confusion, that is the guiding 
factor, In view of the type of te 
goods, the people who use it and the 
alphabetical use of the. words in te 
two trade marks in my opinion, if a 
view is taken or conclusion is mede 
that FORMIS is likely to be confused 
as CHARMIS it cannot be said that 
such a view was unjustified. 


3. There was also a question whe- 
ther under S. 12 (1) of the Act the 
registration should not be granted, 
Both are invented words having no 
definite use. For the reasons menticn= 
ed hereinbefore, phonetically the im- 
pugned mark is deceptively similar to 
the opponent’s trade mark CHARMIS. 
Therefore, objection under S. 12 was 
also sustainable. It is to be noted 
that the appellant had started the tse 
of mark just one month prior to the 
date of the application and therefcre 
the learned’ Deputy Registrar held the 
appellant was not entitled to the bere- 
fit under S. 12 (3) of the Act. Sec- 
tion 12 (3) of the Act requires cen= 
current user or other special circum- 
stances, In this case the use for one 
month in the background of the user 


for a long period by the respondent 
of their own mark, in my opinion, 
cannot be described as concurrent 


user. There are no other special Cre 
cumsatneces indicated in, this case, 
Therefore. S. 12 (3) was not attracted. 
In the premises, in my opinion, ‘the 


-such part 
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decision .of the Deputy’ Registrar can-| 
not be interfered with... ~ 
4. The appeal therefore fails and is 


accordingly dismissed, Each party will ``. 


pay and bear its own costs, 
i Appeal dismissed. 
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' Hirendra Nath Poddar, Appellant v. 
Shibendra Nath Poddar and others, 
Respondents. 


First Appeal No. 78 of 1977, D/- 
17-11-1978, ee 
(A) W. B. Premises Tenancy Act 


(12 of 1956), S. 2 (f) — “Premises” — . 
Meaning of — Tenancy of- undivided 
share, 3 
In order to attract the provisions of the 
West Bengal Premises Tenancy- Act, 
1956, it must be proved that the tenancy 
is in respect of a “premises” within the 
meaning of S. 2 (f), that is, in respect 
of any building or a part of a build- 
ing or any hut or part of a hut let 
separately. When it is in respect of 
a part of a building or part of a hut, 
must be demarcated by 
metes and bounds. As an undivided 
share in a property is not a premises 
and is not capable of being demarcat- 
ed by metes and bounds, a tenancy of 
such undivided shara will not come _ 
within the purview of the provisions 
of the West Bengal Premises Tenancy 
Act, 1956. (Para 10) 


(B) T. P. Act (4 of 1882), S. 105 — 
Tenancy of undivided share by co- 
sharer in favour of another co-sharer. 


Tenancy in respect of an undivided 
share can be created by a co-sharer 
in favour of another co-sharer. A suit 
for partition would be maintainable 
although the property which jis the 
subject-matter of partition is in pos- 
session of a tenant who’ happens to be 
a co-sharer. In such a case it may 
not be possible for the Court to put 
the plaintiff into physical possession of 
the property after the final decree for 
partition has been made and the 
plaintiff may have to content himself 
with a decree entitling him to symbo- 
lical possession. Although the dis 
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puted property may be demarcated by 
metes and bounds in: respect of the 
shares of the plaintiff and the defen- 
- dant, the plaintiff will not be entitled 
` fo physical possession of the demar- 
` cated portion that may be allotted to 
him under the final decree, so long as 
the tenancy of the defendant under 
. the plaintiff continues. AIR 1953 Cal 
36.. Rel. on. i (Paras 5, 9, 11) 
Anno: AIR Comm: T. P. Act (4th 
Edn.), S. 105, N. 5.- 
Cases Referred: Chronological Paras 
AIR 1967 SC 109 8 
AIR 1953 Cal 36 : 56 Cal WN 679 
- 5, 9 
M. N. Ghosh and Dhruba Bhatta- 
charyya, for Appellant; Saktinath 
Mukherjee and Prodipta Roy, for Res- 
pondents. 
`M. M. DUTT, J.:— This appeal is 
at the instance of the defendant No. I 
and it arises out of a suit for parti- 
tion and possession. 


2. The plaintiff and the defendants 
are brothers. The joint properties of 
the plaintiff and the defendants were 
partitioned by a registered deed dated 
Feb. -21, 1972. Upon such partition, 
the plaintif and the defendant No, I 
were allotted specific properties in 
` respect of their respective shares, ex- 
cepting that the disputed property. 
which is a building consisting of two 
rooms only, was allotted jointly to 
the plaintiff and the defendant No. 1, 
the former having 3/4th share and the 
- latter 1/4th share therein, From be- 
fore the said partition, a shoe shop 
named ‘Sricharaneshu’ was being run 
in the ‘suit house. The shoe business 
was allotted exclusively to the defen- 
‘dant No. 1 and the plaintiff has no 
claim thereto. The plaintiff instituted 
‘the suit praying for partition by metes 
and bounds of his 3/4th share in the 
disputed building. 


3. The defendant No. ií contested 
the suit. His case was that it was 
settled at the time of the partition 
among the brothers that so long ashe 
would be carrying on the shoe busi- 
ness, the disputed property would not 
be partitioned. He had been . paying 
rent of Rs, 75/- per month to the 
plaintiff in respect of his 3/4th share. 
Further his defence was that as he 
was .a monthly tenant of the disputed 


house under the plaintiff, the. suit for . 


partition was not maintainable in view 
of the provisions of the West Bengal 


Premises Tenancy Act, 1956 and the 
Transfer of Property Act. Upon the 
said allegations, he prayed for the 


dismissal of the suit. 


4. It appears from the judgment of 
learned Subordinate Judge that at the 
hearing of the suit, it was the admit- 
ted position that the defendant was a 
monthly tenant of the plaintiff in res- 
pect of his undivided 3/4th share in 
the disputed . property at a monthly 
rent of Rs. 75/-. The learned Subor- 
dinate Judge disbelieved the plea -of 
the defendant No. 1 that at the time 
of partition among the brothers there 
was an oral agreement or understand- 
ing that so long as the defendant No. 1 
would run the shoe business, the dis< 
puted property would not be partition- 
ed. The learned -Subordinate Judge- 
took the view that as the defendant: 
No. 1 had the dual capacity of a co- 
owner and a tenant, the remedy of 
the plaintiff for the eviction of the 
defendant No, I from the disputed 
property lay in a suit for partition. 
In that view of the matter, he held: 
that the plaintiff had rightly brought 
the suit for partition, and that -he 
was not required to comply with the 
provisions of the West Bengal Pre- 
mises Tenancy Act and the T, P. Act. 
Upon the said findings. the 
Subordinate Judge decreed the suit in 
a preliminary form declaring the res- 
pective shares of the plaintiff and the 
defendant No. 1. Hence this appeal. 


5. Mr. Manindra Nath Ghosh, 
learned Advocate appearing on behalf | 
of the defendant No. 1 submits that 
although the disputed property can be 
partitioned by metes and bounds de- 
marcating the respective shares of the 
plaintiff and the defendant“ No. 1, the 
plaintiff is not entitled to recover 
possession of the disputed property 
or the portion that may be - allot- 
sed to him in respect of his 3/4th 
share during the subsistence of the - 
tenancy of the defendant No. I under. 
the . plaintiff. It has been stated 
already, that the admitted position in 
he court below was that the defen- 
dant No. 1 was a tenant under the- 
dlaintiff in respect of the plaintiff's 
share in.the.disputed property at a 
monthly rent of Rs. 75/-. There can. 


learned ` 
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be. no doubt that. so long as the 
tenancy of the defendant No. 1 wouid 
continue, the plaintiff would not be 
. entitled to recover possession of the 
` portion of the disputed property that 
might be allotted to him under tha 
final decree as contended’ by Mr, 
Ghosh, In-a Bench decision of this 
Court presided over by G, N. Das J, 
in Surendra Nath Sarkar v. Mahabir 
Roy, 56 Cal WN 679 : (AIR 1953 Cal 
36), it has been held that a suit for 
partition would be maintainable 
although the property which is the 
subject-matter of partition is in pos« 
session of a tenant who happens to ba 
a co-sharer. Further, it has been ob- 
served that in a casa like this it may 
not be possible for the Court to put 
the plaintiff into physical possession of 


the property after the final decree for. 


partition has been made and the plain- 
tiff may have to content himself with 
a decree entitling him to symbolical 
possession. Before us, it has been 
stated on behalf of. the defendant 
No. 1 that he would grant all facili- 
ties for the purpose of demarcating 
the portion of the disputed property 
that may be allotted to the plaintiff. 
The learned Subordinate Judge has 

a preliminary decree which 
does not contain any direction for de- 
livery of possession. It is contended 
by Mr. Ghosh that the learned Sub- 
ordinate Judge should have observed 
‘that during the continuance of the 
tenancy of the defendant No, 1, the 
‘plaintiff was not entitled to physical 
possession of the portion of the build- 
ing that would be allotted to him 
under the final decree, 


6 It has, however. been  strenu~ 
ousty urged by Mr. Mukherjee that 
in the facts and circumstances of the 
case, the defendant No. 1 cannot be 
held to be in possession of the dis- 
puted property as a tenant under the 
plaintiff. Secondly, he submits that 


under the Transfer of Property Act. 


no tenancy can be created by a co- 
sharer in respect of his undivided 
share in favour. of another co-sharer. 
Thirdly, it is contended that in any 
event the alleged tenancy of the de- 
fendant No. 1 is not governed by the 
West Bengal Premises Tenancy - Act, 
1956; f ; ; 
T. So far as the first - contention 


made on behalf: of the plaintiff is con. 


cerned, it may be. pointed’ out ‘that in 
the written statement, it-is the specific 
case of the defendant-No, 1 that he | 


is a tenant of the plaintiff in respect . 


his undivided share at a monthly rent 
of Rs. 75/— In his deposition, . tha 
plaintiff has not denied that the de- 
fendant No, 1 is a tenant under him. 
On the contrary, he has described . the 
monthly amount of Rs. 75/-, which is 
being paid by the defendant No 1 to 
the plaintiff, as rent. It also transpires 
from his evidence that he refused to 
accept the arrears of rent remitted. to 
him by the defendant No, 1 by the 
postal money order, on the 
that he (the defendant) was paying 
rent at intervals of 9 to 12 months. 
He has admitted that the defendant 
No. 1 has been depositing rents with 
the Rent Controller. It is apparent . 
from the conduct of the plaintiff in 
refusing fo accept the arrears of rent 
that the plaintiff accepted the- defen- 
dant No, 1 as a tenant under him, and’ 
that by such refusal he was trying to` 
create a ground of his ejectment under. 
the West Bengal Premises Tenancy 
Act, 1956, that is, the ground of de- 
fault. The most significant fact that 
may be noticed in this connection is 
that the defendant No, 1 has ih- 
his examination-in-chief categorically 
Stated fhat he is a monthly tenant 
under the plaintiff, but ` he has not 
been cross-examined in that regard. on 
behalf of the plaintiff. Indeed, both 
the parties in the court below, pro- 
ceeded on the basis. that the defendant. 
No. 1 was a monthly tenant under the 
plaintiff. The learned Subordinate . 
Judge has in his judgment 
that the admitted position is that the 
defendant No, 1 is a tenant under the 
plaintiff at a monthly rent of Rs. 75/- 
in respect of the plaintiffs undivided . 
3/4th share in the disputed property. 
No argument was made on behalf. of 
the plaintiff before the learned Sub- 
ordinate Judge that the defendant 
No. 1 was not a tenant under the 
plaintiff. The question whether the 
defendant No. 1 is a tenant under the. 
plaintiff or not is pre-eminently a 
question of fact and as if was the ad- 
mitted position in the court below that 
the defendant No, 1 was a tenant and 
as the plaintiff also impliedly admit- 
ted the. assertion of the defendant 
No; 1 in that regard in his evidence 


ground ` 


recorded ~ 
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by not cross-examining him on the 
.point, it is now too late. for the plain- 
tiff to argue that the defendant No 1 
is not his tenant. Im. view of the 
‘facts stated above, it may be - reason- 
ably inferred that there is a contrac- 


tual relationship of landlord and 
tenant between the plaintiff and the 
defendant No. 1 in respect of the 


plaintiff’s 3/4th share in the disputed 
property, 


'8 The decision of the Supreme 
Court in Jahuri Sah v, Dwarika Pra» 
sad Jhunjhunwala, AIR 1967 SC 108 
on which strong reliance has been 
placed on behalf of the plaintiff does 
not apply to the facts and circum- 
stances of the present case. In the 
ease before the Supreme Court, it was 
agreed ‘between the parties that the 
defendants who were the co-sharers 
of the plaintiffs would possess the 
undivided shares of the plaintiffs on 
payment of compensation of Rs. 200/~ 
. per month. In that case, no relation- 
ship of landlord and tenant between 
the parties was proved. The observa- 
tion of the Supreme Court to the effect 
that if the parties are co-owners of 
the property and the property is held 
by them a4s_ tenants-in-common no 
question of relationship of landlord 
and tenant comes into being as he 
tween them, has been, in our opinion, 
made in the context of the facts of 
that case. The Supreme Court has 
also observed: i 


“Co-owners are legally. competent to 
come to any kind of arrangement for 
the enjoyment of their undivided 


property and are free to lay down any 


terms concerning the enjoyment, o? 


the property.” . 


In the instant case, if was agreed be- 
tween the parties that the defendant 
No. 1 would possess the disputed pro- 
perty. as a tenant of the plaintiff so 
far as the plaintiff's undivided share 
was concerned. As the plaintiff ac- 
cepted that position in the Court be- 
low and no evidence to the contrary 
having been adduced by him, it can- 
not but be held that the defendant 
No. 1 is a tenant of the plaintiff in 
respect of his undivided share in the 
disputed property. In these circum- 
stances, wedo not think that the decision 
of the Supreme Court referred to 
above, is of any help to the plaintiff. 


9. The second point that has been 
urged on behalf of the plaintiff is that 
a co-sharer cannot create a tenancy 
of his undivided share in favour of 
another co-sharer, This contention, in 
our opinion, is without any substance, 
Under S. 105 of the Transfer of Pro- 
perty Act, the creation of a tenancy 
requires the transfer of the right of 
enjoyment of immovable property. 


There can be no doubt that the un- 
divided share of the plaintiff in the 
disputed property is. immovable pro- 


perty and the plaintiff having divested 
himself of his right to possess the 
same in favour of the defendant No. 1 
on his paying a sum of Rs, 75/~ per 
month as rent, a tenancy came into 
being. There is no good reason be- 
hind the proposition as advanced on 
behalf of the plaintiff that no tenancy 
in respect of an undivided share can 
be ereated by a co-sharer in favour of 
another co-sharer, . In Surendra Nath’s 
case (AIR 1953 Cal 36) referred to 
above, such a tenancy of an undivid- 
ed share was created. In. our view, 


it is quite permissible under the law 
to create such a tenancy. Jn- these 
circumstances, we overrule the con- 


tention made on behalf of the plain- 
tiff. 


10. The third and the Jast point 
urged on behalf of the plaintiff seems 
to be of substance. It is contended 
that in any event. the tenancy of the 
defendant No. I is not governed by 
the West Bengal Premises Tenancy 
Act, 1956. The defendant No. 1 is a 
tenant within the meaning of S. 105 
of the Transfer of Property Act in 
respect of the undivided share of the 
plaintiff in the disputed property, The 
question is whether his tenancy is 
governed by the West Bengal Pre- 
mises Tenancy Act, 1956. ‘The said 
Act applies to a tenancy of “premises” 
which has been defined in S. 2- (f) of 
the said Act as meaning inter alia 
any building or a part of a building. 
or any hut or part of a hut let sepa- 
rately. The tenancy of the defendant 
No, -1 is not in respect of any “pre- 
mises” within the meaning of S. 2 (f), 
but it relates to the undivided 3/4th 
share of the plaintiff in the disputed 
property. In our opinion, in order to 
attract the provisions of the West 
Bengal Premises Tenancy Act, 1956, it 
must be proved that the tenancy is in). 
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respect of a “premises” within the 
meaning of S, 2 (Ë), that is, in respect 
of any building or a_part of a build- 
ing or any hut or part of a hut let 
separately. When it is in respect of 
a part of a building or part of a hut, 
such part must be demarcated by 
metes and bounds. As an undivided 
share in a property is not a premises 
and is not capable of being demarcat~ 
ed by metes and bounds, a tenancy of 
such undivided share will not comé 
within the purview of the provisions 
of the West Bengal Premises Tenancy 
Act. 1956. In these circumstances, we 
hold that the tenancy of the defen- 
dant No. 1 is governed by the provi 
sions of the T. P. Act and not by the 
provisions of the West Bengal Pre- 
mises Tenancy Act, 1956; and it is 
liable to be determined on the servic® 
of a fifteen days’ notica to quit, 

11. For the reasons aforesaid, wt 
affirm the judgment and decree of 
the learned Subordinate Judge sub- 
ject to this modification that, although 
the disputed property may be demar- 
cated by metes and bounds in respect 
of the shares of the plaintiff and the 
defendant No. 1, the plaintiff will nof, 
however, be entitled to physical pos- 
session of the demarcated portion that 
may be allotted to him under the 
final decree, so long as the tenancy’ 
of the defendant No, 1 under the 
plaintiff would continue. 

12. The appeal is disposed of as 
above, but in view of the facts and 
circumstances of the case, there will 
be no order for costs, 

D. C. CHAKRAVORTI, J.:— I agres, 

Order accordingly. 
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Sanat Kumar Burman, Petitioner v, 
Collector, Burdwan and others, Opposite 
Parties. 


C. R. No, 7441-44 (W) of 1974, D/= 7-12 
1978. 


Mines and Minerals (Regulation and 
Development) Act (67 of 1957), Ss. 3 (e) 
15 — W. B. Minor Mineral Rules (1959), 
Rr. 17 (), 3 ® (b) — Minor minerals — 
Brick earth is to be treated as minor 
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- Sanat Kumar v. Collector, Burdwan (Ss. K. Datta J.) 
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mineral under the Act. — Authorities of 
Land Reforms Department are included 
within definition of “District Authority” in 
R. 3 (1) (b) — Notices issued against. 
owner of brick field to take licence, to pay 
licence fee @ Rs. 2/- per 100 c. ft. and te 
maintain accounts — Held, there was no 
violation of any provisions of the Act and 
Rules — AIR 1975 Cal 58, Dist.; AIR 1978 
SC 1587 and AIR 1976 SC 1393, Rel. on . 
(Paras 10, 12, 13) 
Anno; AIR Manual (3rd Edn), Mines 
and Minerals (R. & D.) Act, S. 3, N., 1' and 
S. 15, N. 1. E 
Cases Referred : 
AIR 1978 SC 1587 
(1977) C. R. No. 182 (W) of 1975, Di~- 23-8- 
1977 (Cal) 


Chronological Paras 


AIR 1976 SC 1393 1o 
AIR 1975 All 386 10 
AIR 1975 Cal 58 4, 5, 14 
AIR 1972 Punj & Har 356 (FB) 10 
AIR 1969 Cal 281 4, 8 10, 14. 
AIR 1965 Pat 491 


10 
Durgadas Roy, for Petitioner, 3 

ORDER :— These Rules ara for thae- 
issue of a Writ of Mandamus command- 
ing the respondents, the Collector of 
Burdwan and others not to compel the 
petitioner to take licence for making 
bricks in his land or to create any dis- 
furbance in the running of his brick field 
thereon and also not to realise the licence 
fee or cess from him, There is further 
prayer for quashing the orders contained 
in Annexures 'B’, ‘C’ and ‘D’ to the peti- 
fion, 

2. The facts in brief are as follows: 
The petitioner claims to be tbe owner of. 
a brick field in mouza Kandorsona, P. S. 
Burdwan situated in plots Nos. 567, 568, 
573, 574 and 1119, The petitioner claim- 
ed to be a lessee from his lessor who is a 
raiyat under the State, The petitioner 
had been carrying on the business of 
brick manufacturing in the aforesaid 
lands since 1973. The Junior Land Re- ` 
forms Officer, Burdwan in March 1973 | 
treated the business as being carried on . 
without permission of fhe Collector on 
the basis of the provisions under Sec- 
tions 4 (2-A) and 4 (2-B) of the West 
Bengal Land Reforms Act, 1955. The 
petitioner was compelled to take a licence 
thereunder, Annexure ‘B’ is a letter 
dated September 12, £973 proposing the 
grant {of} a short-term lease up -to 
November 86, 1973 for extraction and re- 
moval of brick-earth from fhe aforesaid 
plots subject to the deposit of the 
amounts mentioned therein, as also stated 


a 
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herein (i) Rs. 290/-- towards the fee for 


extraction of brick-earth for manufac- 
turing 2,00,000 bricks @ Rs. 2/- per100 cft, 
(ii) Rs. 200/- towards ‘preliminary ex- 


penses and (iii) Rs. 145/- towards security. 


deposit. Excepting the last amount no 
amount. was refundable im any case and 
if during the lease period the petitioner 
would extract more than 2,00,000 bricks 
.. of brick-earth he would be required. to 


>, deposit a further fee of Rs. 2/- per 100 cft. 


of brick-earth before further extraction 
and removal. There are further condi- 
tions for maintaining accounts of raising 
and despatch of brick-earth as per 
direction to be intimated later and the 
petitioner was also required to execute a 
lease deed after making the necessary 
deposit. 


3. Annexure ‘C’ is another letter dated 
‘October 22, 1973 to the petitioner issuing 
certain directions in regard to mainten~ 
ance of books of accounts i.e. machine 
--numbered reczipts to the purchasers of 
bricks ` showing quantity of bricks for 
every truck or cart including the bricks 
removed for the lessee’s own purpose. It 
also provided for maintenance of a re- 
‘gister shawirg the daily removal of 
bricks with reference to the receipts 
issued and quantity by each receipt — 
truck number and cart driver’s name etc, 
The letter further provided that the lessee 
is to obtain further grant through the 
Junior Land Reforms Officer, Burdwan, 
`: from the Additional District Magistrate 
(L. R.) Burdwan for further extraction of 
the minerals from the said area. An- 
- nexure 'D’ is a memo dated May 23, 1974 
by the Cess Deputy Collector, Burdwan, 
_ Calling upon the petitioner to submit re= 
turn of Profit and Loss Account. 


4; The petitioner prayed for issuance 
of reliefs on two grounde: (1) It was 
stated that Ss. 4 (2-A) and 4 (2-B) have 
been declarec to be ultra vires by this 
Court in Shyam Sundar v. Addl. District 
Magistrate, Bankura, AIR 1975 Cal 58. 
Accordingly no steps. could be taken 
against the petitioner under the provi- 
sions of the said Act. (2) Even under the 
Mines and Minerals (Regulations and 
Development) Act, 1957, S. 3 (e) and the 
West Bengal Minor Minerals Rules (1959) 
Rule 17 (i) no royalty was payable for 
digging up ordinary earth for brick 
making as brick earth was not a minor 
mineral as held in the case of State of 
West Bengal v. Jagadamba Prasad Singh, 
AIR 1969 Cal 281. The State Govèrn- 
mént accordingly had no power to make 
rules under the said Act in respect of 
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brick earth and had no right to insist. 
upon the respondents for taking out per- 
mits for the use of ordinary earth for the 
manufacture of bricks and pay royalty 
therefor and the demands made in that 
behalf were all contrary to law and must 
be quashed. 


5. As to the first contention it is to be 
noted that the demands impugned are 
not under provisions of S. 4 (2-A) of the 
West Bengal Land Reforms Act, 1955 but 
under the West Bengal Minor Mineral 
Rules. As such no occasion arises in the 
case for enforcement of a demand -or 
penalty under the aforesaid provisions of 
the Land Reforms Act declared ultra 
vires in Shyam Sundar’s case, 


6. We shall now: examine the second 
contention. The Mines & Minerals (Re- 
gulation and Development) Act, 1957 
(67 of 1957) provides for regulation of 
mines and development of minerals under 
the control of the Union. Section 3, sub- 
section (e) is as follows :— 

Ae ede! eis. aes 

(e) ‘minor minerals’ means building 
stones, gravel, ordimary clay, ordinary 
sand other than sand used for prescribed 
purposes, and any other mineral which 
the Central Government may, by notifi- 
cation in the Official Gazette, declare to 
be a minor mineral;” 


Section 15 (1) is as follows: 

“The State Government may, by notifi- 
cation in the Official Gazette, make rules. 
for regulating the grant of prospecting 
licences and miming leases in respect of. 
minor minerals and for purposes connect- 
ed therewith.” 

7. The Central Government, in exer- 
cise.of the. powers conferred by Cl. (e) 
of S. 3 of the Mines and Minerals (Re~ 
gulation and Development) Act, 1957 by 
notification G. S. R. 436 dated June 1, 
1958 declared the following minerals to 
be minor minerals namely: 


"boulder, shingle, chalcedony pebbles 
used for ball mill purposes only, lime- 
shell, kankar, lime stone used for’ lime~ 
burning, murrum, brick-earth, ‘fuller’s 
earth, bentonite, road metal, reh-matti, 
slate and shale when used for building 
material.” 

8. In exercise of powers under S. 15 (1) 
the West Bengal Government by Notifi- 
cation No. 1844 M. P. dated 13th May, 
1959 in the Commerce and Industries 
Department — Mines and Power fram- 
ed Rules known as the West Bengal Minor 
Mineral Rules, 1959. The. said Rules pro- 
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vide for application for making minirz 
lease of minor minerals as: defined Mm 
Cl. {e) of S. 3 of the Act as also declared 
thereunder to be so and other terms ard 
conditions. of lease and matters incidental 
thereto. Rule 17 (1) provides for condi- 
tions of the lease and sub-clause (i) pra- 
vides for payment of royalty on all mine 
rals despatched from the leased area zł 
such rate as may be fixed by the Stace 
_ Government as provided in Schedule I. 
The royalty as provided in Schedule I fer 
ordinary earth for brick making was 
Rs. 1.50 p. and maximum Rs. 2.50 p. per 
2.82 cubic metres (100 cft.). In Jage~ 
damba’s case (AIR 1969 Cal 281) tics 
Court proceeded on the basis of definition 
of minor minerals as mentioned in S. 3, 
Cl. (e) and observed (at p. 283): 


ts we oe the rate specified (in Sch= 
dule I) is royalty for mining of “ordina-y 
earth for brick making”. But “ordina-y 
earth” is not “ordinary clay” and ther2- 
fore cannot be called a minor mineral. 
The word “clay” is not identical with 
“earth”. Some kind of earth may ^e 
clay. For example earth mixed with water, 
or silt may be called clay. But while the 
definition of minor minerals includes a 
particular kind of clay mamely “ordinary 
clay”, under Schedule I the royalty is 
payable on “ordinary earth”. Thus, even 
if the word “earth” is wide enough to in- 
clude “clay” it cannot be said tkat 
“ordinary earth” is identical with ordinacy 
clay ......... If “clay” is a special kind of 
“earth”, then it would be excluded frcm 
‘the expression “ordinary earth’. No- 
body ever speaks of “ordinary earth” as 
-a mineral. In other words the expression 
. “clay” may be included within the ezr- 
pression. “earth” but “ordinary earth” 
cannot be equated with “ordinary clas”, 
In the result it was held that 

“State Govt. had no right to make ru_ss 
under the said Act in respect of “ordci- 
nary earth” and had no right to insst 
upon the respondents taking permits “or 
use of “ordinary earth” for manufacture 
of bricks ieee oe aes 


9. “The above notification of the Cen- 

tral Government declaring “brick earth” 

‘ as a Minor mineral was not produced be~ 
fore the Court at the time of hearing. 


10. As we have seen under S. 3 (1) fe) 
the Central Government may by Notifi- 
cation im Official Gazette declare any 
other mineral to be a minor mineral. It 

“will be seen that later on items lixe 
` boulder, shingle ‘etc. Kankar, limestcne 
mused (io) kilns - for ‘manufacture of line 
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were included within - the -definition of 
minor mineral by -Notification GSR 436 


. dated June 1, 1958 and GSR. 1199 of 1960 


dated September - 12, 1961. Marble was 


declared a minor mineral by G. S. R. 1041 


dated May 12, 1959; stones used- for’ 
making of household utensils were so de- 
clared by GSR 642 of June 11, 1960; 
quartzite and sandstone used for somé 
purposes were also so declared by GSR 341 
of March 6, 1965. 
“brick earth” is a minor mineral in the 
context of the above declaration came up 
for consideration in the case of Banarasi . 
Das Chadha & Eros, v. Lt. Governor, 
Delhi Administration, AIR 1978 SC 1587; 
it was held as follows (at p. 1589) :— 
“In the context of the Mines & Mine- 
Tals (Regulation & Development) Act, we 


shave no doubt that the word ‘mineral’ is 


of sufficient amplitude to include ‘brick 
earth’, As already observed by us if the 
expression ‘minor mineral’ as defined in 
the Act. includes ordinary clay and ordi-.. ` 
nary sand, there is no earthly reason why 

‘brick earth’ should not be held ‘to be. 
‘any other mineral’ which may be de- 

clared as a ‘minor mineral.’ We do not 

think it necessary to pursue the matter’ 
further except to say that this was’ the ~ 
view taken in Laddu v. State of Bihar, > 
AIR 1965 Pat 491; Amar Singh Modilal v. 

State of Haryana, AIR 1972 Punj & Har . 
356 (FB) and Sharma & Co. v. State of 

U. P., AIR 1975 All 386. We do not agree 

with the view of the Calcutta High Court . 
in the State of West Bengal v. Jagadamba 

Prosad, AIR 1969 Cal 281 because nobody 

speaks of “ordinary earth” as a mineral, . 
it is not a minor mineral as defined in 

the Mines & Minerals (Regulation & De- 

velopment) Act.” 

In view of the above decision it is obvi- 

ous that the proposition that brick earth) . 
is not a minor mineral is no longer good 
law and such mineral is to be treated as 
a minor mineral under the provisions ..of 
the Act. The Supreme Court referred to 
an earlier decision in Bhagwan Dass v. 
State of Uttar Pradesh, AIR 1976 SC 1393 
where it was held that it is wrong to as- 
sume that mines and minerals must 
always be sub-soil and there can be no 
mineral on the surface of the earth. In 
any case the definition of mining opera- 
tions and minor minerals in the Act shows 
that minerals need not (be) subterranean 
and that mining operations cover every 
operation undertaken for the purpose of 
“winning” any minor mineral. . 

. 11. West Bengal Minor Mineral -Rules 
1959 were repealed by West Bengal Minor 


The question whether — 
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Mineral Rules, 1973 which was published 
in the Calcutta Gazette Extraordinary on 
- January 30, 1974 amd came into force 
from the date of the publication in the 
- Gazette. Under Rule 5 an application for 
a mining lease shall be accompanied by a 
challan of Rs. 200/- and a deposit for pre- 
liminary expenses for Rs. 300/- is also to 
be made under R. 13. A deposit of 
Rs. 1,000/- is to be made as a security de- 
posit under R. 14. Under R. 18 the hol- 
der of a mining lease after the commence- 
ment of the rules shall pay royalty in 


respect of mineral or minerals removed. 


or consumed by him or by his agent or 
manager employee or contractor at the 
rate prescribed in Schedule I. In the 
Schedule the royalty is as follows :— 
Royalty — All minerals Rs. 1.75 p. per 
cubic metre (Rs. 49,35/- (?) per 100 cft). It 
thus appears that the position in respect 
of mining leases of minor minerals is 
governed by the aforesaid Rules which 
- repealed the Rules of 1959. In the con- 
text of such rules it is to. be considered 
whether the demands are tenable or not. 
The Annexures B, C and D have been 
issued after coming into force of the 
West Bengal Minor Mineral Rules, 1973 
and a perusal of the impugned documents 
or the averments contained in the peti- 
tion does not indicate the manner in 


which any of the provisions of the West | 


Bengal Mineral Rules have been violat- 
ed. The petitioner is liable to take a 
mining lease under the West Bengal 
Mineral Rules since he intends to have 


mining operations in respect of the brick ' 


, earth. Such lease has no relation with 
the West Bengal Land Reforms Act and 
Rules and they have not been issued 
under the West Bengal Act. 


12. Mr. Roy contended that all the 


notices were issued by an authority under 
the Land Reforms Act and as such they 
have not been issued by a competent au- 
thority. Rule 3 (1) (b) of the Rules de- 
fines ‘District Authority’ and other offi- 
cers in the rules as follows :— 

oo NBD) ao sted: TNT 

_ (b) “District Authority” means the Ad- 
ditional District Magistrate or the Addi- 
tional Deputy Commissioner in charge of 
Estates Acquisition or Land Reforms 
matter in District and includes the Dis- 
trict Magistrate or the Deputy Commis- 
sioner where no such Additional District 
Magistrate or Additional Deputy Com- 
missioner exists. 

_ (d) “Junior Land Reforms Officer” 
means a Junior Land Reforms Officer ap- 
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pointed as such by the State Government 
for any particular area. : 

(e) “Sub-divisional Land Reforms Offi- 
cer” means a Sub-divisional Land Re~- 
forms Officer appointed as such by the 


State Government for any particular 
area.” 


Tt will thus appear that even though the 
impugned notices were issued by autho- 
rities of the Land Reforms Department 
they are included within the definition of 
the District Authority and other officers 
as specified above, 

13. For all thesa reasons I am of 
opinion that there is mo scope for any 
interference as no violation of any provi- 
sions of the Act and Rules has been 
established, 


14. My attention was drawn fo a de~ 
cision of Chandan Kumar Banerj? J. in 
C. R. No. 182 (W) of 1975, Smt, Kamala 
Mukharji v. Additional District Magis- 
frate L. R. Burdwan, D/~ 23-8-1977 (Cal) 
in which the Rule was made absolute on 
the authority of Jagadamba’s case (AIR 
1969 Cal 281) cited above since overruled 
as also on the decision in Shyam Sundar’s 
case (AIR 1975 Cal 58) relating to West 
Bengal Land Reforms Act which I have 
already indicated has no application to 
the circumstances of this case, 


15. The Rules accordingly fail and are 
discharged. There will be no order as 
for costs, ` ` 


Rule discharged, 
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RAMENDRA MOHAN DATTA AND 
SALIL KUMAR HAZRA JJ. 

The Board of Trustees of the Port of 
Calcutta, Appellant v. Bengal Corpora- 
tion Pvt. Ltd., Respondent, 

A. F. O. D. No, 102 of 1971, 
31-7-1978. 

(A) Sale of Goods Act (3 of 1930), 
S. 16 Exceptions (1) and (2) — Impli- 
ed conditions as to quality or fitness —~ 
‘Merchantable quality’, meaning of — 
Absence of pleading that buyer relied 
on seller’s skill or judgment — Whe- 
ther fatal. 


The word “merchantable” can only 
mean “commercially saleable.” If the 
description is a familiar one if may ba | 
fhat in practice only one quality of 
goods answers that description then, 
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that quality and only that quality is 
merchantable quality. (1969) 2 AC 31 
Rel. on. a (Para 16) 


If a plea is not specifically made and 
yet it is covered by an issue by impli- 
cation, and the parties knew that the 
said plea was involved in the trial, 
then the mere fact that the plea was 
not expressly taken in the pleadings 
would not necessarily. disentitle a party 
from relying upon it if it is satisfacto~ 
rily proved by evidence, AIR 1956 SC 
593 and AIR 1966 SC 735 Foll 

(Para 23) 


In response to invitation- by the Port 
Commissioners for tenders for supply 
of wire ropes 
Standard Specification, Bengal Cor= 
poration offered to supply goods of 
Japanese origin. From the. evidenca 
tendered it was clear that the buyer 
accepted the recommendation of tha 
plaintiff that the goods manufactured 
by the Japanese manufacturer would 
conform to British Standard Specifica< 
tion for use in cranes and on the basis 
of buyer’s selection of goods the seller 
accepted the offer. It has also been 
proved that the plaintiff company is 
the dealer of the wire ropes and agents 
of the Japanese manufacturers. Both 
the parties went to trial with full 
knowledge that question of applicabi- 
lity of S. 16 was in issue. They had 
ample opportunity to adduce their evi- 
dence thereon and had fully availed 
themselves of the same. In the circum= 
stances, the absence of a specific 
pleading that the buyer made known 
to the seller the purpose for which the 
goods were required soasto show tha? 
the buyer relied on the seller’s skill or 
judgment or that the goods were of 
description which it .was in the course 
of seller’s business to supply, was a 
mere irregularity which resulted in no 
prejudice to the parties. Absence of 
pleading that buyer relied on seller’s 
skill or judgment is not fatal, In any 
event, substance of the matter and not 
the form should be Tooked at, S. 16 
was In issue; and evidence was Taid. 

DA (Paras 19,21) 


Not only it has been proved, in the 
instant case, that the wire ropes were 
required for use in cranes, but also 
all essential facts exist - showing tha 
the defendant buyer relied on plaintiff 
Seller’s . skill or judgment for supply of 
‘such goods and that the goods were of 


4 
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description which it. was ‘.seller’s duty 
to supply as agent of the Japanese 
manufacturers, If ‘the ‘seller was told 
that the goods were -required for a 
particular purpose such statement suf- 
fices to show that the buyer relied on 
seller's skill or. judgment without ‘any’ 
further evidence on this point. In any 
event, in the instant case, there was 
ample evidence on behalf of the de- 
fendant Port 
ance was made on the skill and judg- 
ment of the plaintiff seller and the 
plaintiff chose the Japanese manufac- 
turers as their principal for manufac- 
ture of the particular type of wire ro- 
pes according to British Standard 
Specification for use in cranes and the 
defendant buyer relied on the choice 
of the plaintiff in this respect. 
being so, there was an implied condi-. 
dition that the wire ropes should be. 
reasonably fit for the’ declared pur- 
pose. Thus S. 16 (1) applies under the 
facts of the case, (Paras 27, 28) 


Further the goods supplied by the 
seller were not of merchantable qua~ 
lity as the same were not suitable for 
the purpose for which the same were 
required. The goods were bought by 
description and the seller should have 
supplied the same reasonably fit for 
use in cranes, In any event, as the de- 
fective nature of the goods was not 
apparent on ordinary examination, 
and could not be detected before user 
in cranes, the proviso to S. 16 (2) is 
not attracted. Therefore, there was im- 
plied condition that the goods should 
be of merchantable quality, but the two 
reels supplied by the seller were not - 
so, Thus S. 16 (2) can also be invoked . 
by the defendant buyer. f 

(Para 36, 38) 

Anno: AIR Manual (3rd Edn.) Sale 

of Goods Act, S. 16 Notes 2, 4. 


(B) Sale of Goods Act (3 of 1930), 
S. 59 — Breach of warranty — Meas- 
ure of : damages — Defendant buyer 
suffered damage by reason of supply 
of defective wire ropes — Exact me- 
asurement of amount of damages not 
possible — Held, 50% of diminution 
of price would not be unreasonable or 
excessive, 


In the instant case there is no doubt 
that the defendant-appellant has suf- 
fered damage by reason of supvivy of 
defective wire ropes and as such the 


-defendant buyer is entitled to daim 


Commissioner that reli- | . 


This 
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damages, It is- difficult to come to a 
definite figure as to exact measure- 
ment of damages, - However the fact 
that the damages are difficult to esti- 
mate and cannot be assessed with cer- 
tainty. or precision does not relieve the 
plaintiff-respondent of the necessity of 
paying damages for the breach. The 
amount of the claim is small in this 
case, (Para 40) 

Even in a case where nominal dam- 
age is awarded this does not connote 
that trifling amount is to be assessed. 
What is to be the amount of nominal 
damage depends on the facts of each 
particular case. On the facts of this 
case, 50% of diminution of price would 
not be unreasonable or excessive. AIR 


on 1963 . Cal 163 and AIR 1956 Cal 41 Foll 


(Para 41) 
Anno: AIR Manual (8rd Edn.) Sale 
of Goods Act, S. 59 N. 2. 


Cases - Referred: Chronological Paras 


AIR. 1971 Bom 97 26 
(1971) 2 WLR 1051: (1971) 1 All ER 

847, Ashington Piggeries v, Hill 
* (Christopher) 15 


(1969) 2 AC 31: (1968) 83-WLR 110, 
Hardwick Game Farm v., S. A. P.P. 
A. 


' 16, 25 
AIR 1966 SC 735: 1966 All LJ 799 

20, 22 

AIR 1963 Cal 163 40 


(1961) 1 WLR 862: (1961) 1 All ER 
485, Mash and Murell Ltd. v. Joseph 
IL Emanuel Ltd. i 24 

AIR 1956 SC 593 20, 21 

` ATIR 1956 Cal 41 41 

(1946) 50 Cal WN 213 (3) 35 

AIR 1936 PC 34: 1936 AC 85: 1936 

- Al LJ 120 . 23, 25, 36 


(1934) AC 402: 151 LT 142, Cammell 
Laird and Co. v, Manganese Bronze 
and Brass Co, 25 


AIR 1926 PC 38: 24 All LJ 657 40 
(1922) 2 AC 74: 127 LT 405. Man- 

chester Liners Ltd. v. Rea Lid. 
23, 23A, 24 


AIR 1918 PC 149: 17 All LJ 158 40 
(1910) 2 K. B. 831: 103 LT 443, Bris- 
to] Tramways and Carriage Co. v. 
Fiat Motors Ltd. 27; 35, 36 
(1876-77) 2 QBD 102:36 LT 164, Ran- 
dall v. Newson 35 


HAZRA, J.:— This is an appeal 
against the decree of the learned trial 
Judge ‘dated June 20, 1971 for rupees 
10,447.64 being the - balance price of 


A.I. R. 


goods sold and delivered and the bal- 
ance of security deposit. 


2. At the hearing of the appeal be« 
fore us the respondent, decree-holder, 
the plaintiff in the suit did not appear. 
The Advocate on record of the respon- 
dent stated that he did not receive any 
instructions to appear and wanted leave 
to retire, We gave him such leave, and ` 
he retired. 


3. In this appeal the question of 
implied terms as to quality or fitness ` 
of the goods under S. 16 of. the Sale 
of Goods Act, 1930 has been raised, 
To appreciate the points which arise 
for our consideration I will first ‘state 
briefly the facts and circumstances un~ 
der which the suit was filed by Ben~ 
gal Corporation Private Ltd., shortly 
Bengal Corporation against the -Com~ 
missioners for the Port of Calcutta, 
shorily Port Commissioners, 


4. In response to 
Port Commissioners 
supply of wire ropes conforming to 
British Standard Specification, Bengal 
Corporation offered to supply goods of 
Japanese origin. The terms of the offer 
of the Bengal Corporation included (a) 
Bengal Corporation would supply with 
each consignment manufacturer’s and 
Lloyds Test Certificates; (b) The goods 
would conform to B.S.S. 302/621 of 
1957; (c) The-Port Commissioners afi 


invitation by the 
for tenders for 


their own costs would be entitled to 
have independent inspection of the 
goods before shipment. The offer of © 


Bengal Corporation was accepted by 
the Port Commissioners and several 
orders weré placed from time to. time 
for supply of wire ropes. 


5. The suit relates to two orders, 
both dated March 14, 1963 viz, Order 
No. 2113/50 for one reel of 5600 ft, and 
order No. 2114/50 for another reel of 
4000 ft. On February 7, 1964. Bengal 
Corporation sent to Port Commissioners 
{a Lloyds, Test Certificate; . (b) Manu- 
facturer’s Test Certificate and (c) Test 
Certificate of the Indian Dock Labour- 
ers Regulation 1948. On March 3, and 
4, 1964 the above two reels were sup- 
plied by the Bengal Corporation to the 
Port Commissioners. The goods were 
kent in ‘the store of Port Comimissioners 
and parts wete taken out as required 
for use in crane. While in use’ the goods | 
were found to be defective. On June 19, 
1964, the Engineer-in-Charge of the 
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Dockyard reported to the Inspecting 
Engineer ‘1707 meter of wire rope col- 
lected from C/Store and about 593 me- 
ter of wire rope used in different cran- 
es as noted below: On- 19 P,P, Cr. at 
1 GRJ the hoist wire rope replaced 
thrice (ie. 30-3-1964; 7-5-1964) and om 


24 SPCr at 4 GRJ hoist wire rope re- 


placed. twice (i.e. on 15-5-1964 and 
7-6-1964) due to forming birds cage or 
the rope.” . 


6 On Aug. 17, 1964, Port Commis- 
sioners reported to Bengal Corporatior. 
that the wire ropes failed within two 
weeks on an average, The average lifa 
of the wire ropes used in cranes wer 
stated to be between 2 and 2} years. È 
was stated on behalf of Port Commis~ 
sioners that the entire Iength of tha 
wire rope has been used up on accoun? 
of frequent failure of this wire rope on 
cranes due to formation of bird’s caga 
(inner strands coming ouf of the outer 
strands). The fault was ascribed due t 


defective winding of the strands during 


manufacture, 


7. It appears that Bengal Corpora= 
tion wrote fo Japanese manufacturers 
regarding the defect in the wire ropes, 
On: Sept, 29, 1964 Bengal Corporation 
wrote to Port Commissioners that tha 
manufacturers were of opinion thai 
“perhaps the cause of deformation is 
due to careless handling.” 


8. There are several correspondenc3 
between the parties, It is not necessary 
to state the same in detail. The suif 
was filed on April 22, 1966 by Bengal 
Corporation claiming Rs, 9,477.64 .as 
balance price of goods sold and deli- 
vered and for Rs, 1000 as balance of 
security deposit, Interest was alse 
claimed on the balance of the goods 
soid and delivered and also on security 
deposit, 


9. In the written statemenf, Por? 
Commissioners, said that the plaintiff 
at. the time of the orders and making 
of the contract well knew. that the de- 
fendant required two reels “for use it 
crenes.”. It was also stated that there 
was an implied condition of the agree<- 
ment that the said two reels should be 
free from any defect rendering them 


unfit for-use in cranes, The case of the. 


defendant was that in breach of the 

express or implied condition or war« 

ranty, the plaintiff supplied two reels 

of wire ropes ‘which did not correspond 
|. 100m Moin Yr ct on z 
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with the agreement and . condition or 
warranty as to quality and fitness, The |. 
two reels failed while in use on the 
cranes due to formation of bird's caga 
finner strands coming out of the outer 
strands), The defendant was compelled 
to use the said two reels of the defec+ 
tive wire ropes to unload food-grains 
as quickly as possible to relieve tha 
food scarcity, The defendant claimed 
that they wera entitled to set up the 
breaches of condition which they wera 
compelled fo treat as breaches of war- 
ranty against the plaintiff in diminu< - 
tion or extinction of the price: of 
Rs, 9477.33 claimed for the two reels 
of wire ropes, : 


10. Several issues were raised at the .. 
trial, On the question . whether the .- 
plaintiff knew at the time of placing: of. 
the orders that the defendant required - 
the said wire ropes for use on the 
cranes, the learned Judge observed: 


“The plaintiff must be held to have 
been imputed with the knowledge that 
these wire ropes were required for use, 
on cranes in the facts and circumstan~ 
ces of the case,” 


li. The learned Judge referred to 
regulation 30 (1) (b) of the Dock Re- 
gulations which deals with the testing 
of wire ropes before ‘hoisting or lower- 
ing’ and observed: 

“Hoisting or lowering can only be in 
connection with the use on cranes,” 

12. The learned Judge held:—~ $ 
_ “Since the plaintif knew that the 
manufacturers had to provide a certifi- 


cate in compliance with this Regulation -. 


30 (1) (b) of the Dock Regulations and | 
such a certificate was in fact supplied, 
the plaintiff must be held to have the: 
knowledge that these wire ropes were ` 
needed for use on cranes.” 

The learned Judge, however, held that 


-on the pleading and evidence, the de- 


fendant is not entitled to invoke the - 
provisions of S, 16 (1) of the Sale of 
Goods Act, The learned Judge further 
held that the defendant is not entitled 
to invoke the implied condition of 
“merchantable quality” under Sec. 16 
(2) of the Act, On behalf of the appel- 
Tant,- the Port Commissioners’ later ‘on 
(substituted in the appeal as The Board 
of Trustees of the Port of Calcutta), 
Mr. R. L. Sinha appearing with Mrs. 
Chauchoria has challenged this finding 
of the learned Judge, According to the 


B46 Cal. [Prs, 12-18] 


earned counsel the implied condition 
` as to quality. or fitness under S, 16 is 
applicable in the facts of this case, In 
any event, he contends that S, 16 (1) is 
attracted; if not, S, 16 (2), He also con- 
`- tends that for breach of warranty the 
appellant is entitled fo diminution of 
price, 

13. In view of the argument of ths 
Tearned counsel for the appellant. -the 
question is whether S, 16 of the Sale 
of Goods Act, 1930 - applies under the 
facts of this case, This section correse 
ponds to S, 14 of the English Sale of 
Goods Act, 1893, (56 and 57 Vic, c 71) 


14. Section 16 deals with implied 
condition as to quality or fitness, I will 
first read relevant portion of S. 16, 

“Section 16: Subject fo the provi= 
sions of this Act and of any other law 
for the time being in force, there fs no 
implied warranty or condition as to the 
quality or fitness for any particular 
purpose of goods supplied under a con= 
tract of sale, except as follows = 


(1) Where the buyer, expressly or by 
implication makes known to the seller 
the particular purpose for which the 
goods are required, so as to show that 
the buyer relies on the seller's skill or 
judgment, and the goods are ofades- 
cription which it is in the course of tha 
seller’s business to supply (whether he 
isthe manufacturer orproducer or not), 
there is an implied condition that tha 
goods shall be reasonably fit for such 
- purpose; Provided, seeps» eres, 

(2) Where goods are bought by des- 
cription from a seller who deals in goods 
of that description (whether he is the 
manufacturer or producer or not), thera 
is an implied condition that the goods 
shall be of merchantable quality :— 

Provided that, if the buyer has exa- 
mined the goods, there shall be no îm- 
plied condition as regards defects which 
such examination ought to have Te 
vealed 


Under Sonus (1), the requirements 
which must be satisfied fo import a 
condition that the goods shall be rea» 
sonably fit for any particular purpose 
are that the buyer must make known 
to the seller the particular purpose for 
which the goods are required, In the 
circumstances showing, the seller rea- 
Yised or ought to have realised that, the 
buyer was relying on the seller’s skill 
or judgment and the goods shall be of 
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a description which it is in the course 
of the sell2r’s business to supply. In 
such a cas3, there is an implied condi- 
tion that the goods shall be seasonehly. 
fit for such purpose, 

15, Sub-sec, (2) relates to all sales 
by deseription, Under this sub-section 
to import a condition that the goods 
are of merchantable quality, the goods 
must be bought by description and sel- 
Jer must deal in goods of that descrip- 
tion. The goods of that description im- 
plies goods of tha same kind as those 
bought, The words “tha; description” 
refer to and mean the actual descrip- 
tion by which the goods which are the 
subject? matter of the contract were 
bought, (See Ashington Piggeries v. 
Hill (Christopher) (A, L, (E)) (1971) 2 
WLR 1051 at p. 1093 per Lord Diplock), 

16. The word “merchantable” can 
only mean “commercially saleable”, 
If the -description is a familiar one iv 
may be that in practice only one qua- 
lity of goods answers that description 
then, that quality and only that qua- 
lity is merchantable quality (See Hard- 
wick Game Farm Case (1969) 2 AC 
3r at p, 75, per Lord Reid), 

17. Bearing in mind the meaning 
and effect of S.16 as stated above, I 
will now consider whether S, 16 appli= 
gs under the facts of this case, Is the 
learned Judge correct in his view that 


. S, 16 does not apply in the instant case? 


18, On the facts of this case, the 
learned Judge found that the wire 
ropes supplied by the sellers were of 
non-rotating type and buyer made 
known to the seller the purpose for 
which the wire ropes were required, 
The purpose was for use in cranes, 
There is no doubt that this was the 
particular purpose for which the ropes 
werg required, The learned Judge also 
accepted that this was so, but held that 
the buyer did not rely on seller’s skill 
or judgment, The learned Judge obser- 
ved :— 


“There is no plesätng that the Saver 
made knovm to the seller the purpose ` 
for which the goods were required se 


_as fo show that the buyer relied on the 


seller’s skill or judgment. There isne 
pleading tha? the goods are of a des- 
cription which if is in the course of the 
seller’s duty to supply.” 


The leamed Judge also hela that tere 
is no oral or documentary evidence that 
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the buyer relied on sellers skill or 
judgment or that the goods were of a 
description which it. was in the course 
of plaintiff's business to supply. 


19. With regard to this finding of 
the learned Judge, Mr. R. L. Sinha has 
contended that absence of pleading that 
buyer relied on seller's skill or judg- 
ment is not fatal, In any event, sub- 
stance of the matter and not the form 
should be looked at, Section 16 of the 
Sale of Goods Act was in issue; anc 
evidence was laid. 


20. Mr. Sinha has relied on the de- 
cisions of the Supreme Court in Nagu- 
bai Ammal v. B. Shama Rao, AIR 1956 
SC 593 at p. 598 and Bhagwati Prasad 
v. Chandramaul, AIR 1966 SC 735 a- 
p. 738. It seems to me that the above 
submissions of Mr. Sinha should be ac- 
cepted under the facts and circumstan- 
ees of this case. 


21, There is no doubt that the ques- 
tion of applicability of S. 16 was raised 
on behalf of the Port Commissioners a: 
the trial. It appears that several ques- 
tions were put to the plaintiffs wit- 
ness Paban Guha in cross-examination 
on the point that the buyer depended 
on the skill and judgment of the seller 
I will set out some of the questions and 
answers in this regard. 


“Q. 152: You find from your letter 
dated 10th December, 1962 that you 
are selecting Japanese wire ropes an 
offering the goods?/yes, 


Q. 153: And you also recommended 
these goods, you find in that document 
by saying ‘above wire ropes offered by 
us are manufactured by the leading 
manufacturer in the line in Japar, 
Messrs. Teikoku Sangyo Co, Ltd., Osaka 
whom we represent in India as sola 
agent’?/Yes. 


Q. 155: And you are 
those manufactured rope in 
of this tender?/ Yes. 


Q. 156: And on the basis of your 
selection the defendant accepted your 
offer by their letter at p. 7 of the ad- 
mitted brief of documents /Yes, the de- 
fendant accepted the offer made by us.” 
Question was also put to the plaintiff's 
witness -whether the defendant require 
the wire ropes of the specification men 
tioned according to British Standard 
Specification , 302/621 of 1957 and tha 
answer was “Yes.” (Paban Guha Q. 1493, 


recommendin 
fulfilment 
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The same witness was asked whether 
the plaintiff was a dealer in wire ropes. 
He answered in the - affirmative and 
said: “We are the agents’ (Q. 141). 
From the evidence ` tendered it ap- 
pears that the buyer accepted the re-|- 
commendation of the plaintiff that the 
goods manufactured by the Japanese 
manufacturer would conform to British 
Standard Specification for use in cranes 
and on the basis of buver’s selection of 
goods the seller accepted the offer, Iti 
has also been proved that the plaintiff 
company is the dealer of the wire ropes 
and agents of the Japanese manufact-| - 
urers. Therefore, in my opinion, the 
learned Judge was not correct in his 
view that there is no evidence that the 
buyer relied on the  seller’s skill andi . 
judgment, or that the goods were of]. 
description which it was in the course 
of plaintiff's business to supply. Bothi. 
the parties went to trial with full know- 
ledge that question of applicability of 
S. 16 was in issue: They had ample op- 
portunity to adduce their evidence 
thereon and had fully availed themselves 
of the same. In the circumstances, the 
absence of a specific pleading that the 
buyer made known to the seller the 
purpose for which the goods were re- 
quired so as to show that the buyer re- 
lied on the seller’s skill or judgment 
or that the goods were of description 
which it was in the course of seller’s 
business to supply was a mere irregula- 
rity which resulted in no prejudice to 
the parties. (See Nagubai Ammal v. 
B. Shama Rao, AIR 1956 SC 593 at 
p. 598). : ` 


22. The observation of the Supreme 
Court in Bhagwati Prasad v. Chandra- 
maul, AIR 1966 SC 735 at p. 738 may 
also be quoted here :— 

“If aplea is not specifically made not 
yet it is covered by an issue by impli- 
cation, and the parties knew that the 
said plea was involved in the trial, then 
the mere fact that the plea was not 
expressly taken in the pleadings would 
not necessarily disentitle a party from 
relying upon it if it is satisfactorily 
proved by evidence.” 

I will now turn to the legal aspect of 
the matter. - 

23. With regard to the law on the 
point, the learned Judge has referred 
to the decision of the Judicial Com- 
mittee in R. T. Grant v. Australian 
Knitting Mills Ltd, AIR 1936 PC 34: 
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1936 -AC 85 and. has quoted the obser- 
vation of Lord Wright :— 

“It is clear that the reliance must be 

brought home to the mind of the seller, 
expressly or by implication. The reli- 
ance will seldom be express, it will 
usually arise by implication from the 
circumstances.” 
I think I should quote in this connec- 
‘tion the speech of Lord Buckmaster in 
Manchester Liners Ltd. v. Rea Ltd, 
(1922) 2 AC 74 at p, 79:— 

‘If goods are ordered for a special 
purpose, and that purpose is ` disclosed 
to the vendor, so that in accepting the 
contract he undertakes to supply goods 
which are suitable for the object re- 
quired, such a contract is, in my opi- 
nion, sufficient to establish that the 
buyer has shown that he relies on the 
seller’s skill and judgment,” 

The words “so as to show” in s. 16 
mean “in the circumstances showing”. 

(See Halsbury’s Laws of England, Third 
Edition, Vol. 34, Art. 77 page 51, foot- 
note (e)). 


23-A. I will quote here the observa- 
` tion of Lord Sumner in the decision of 
the House of Lords in Manchester 
Liners, Ltd. v. Rea Ltd, (1922) 2 AC 74 
at p. 90:— 


“The words of S.14(i) are ‘soas to 
show,’ not ‘and also shows.’ They are 
satisfied, if the reliance is a matter of 
reasonable inference to the seller and 
to the Court.” 


24, Mr, Sinha has invited our at- 
tention to the decision in Mash & Mur- 
rell Ltd. v. Joseph I, Emanuel Ltd., 
(1961) 1 WLR 862 at p. 867 where Dip- 
lock, J.’ has followed the decision in 
(1922) 2 AC 74, According to the learned 
Judge, the well known case of Man- 
chester Liners Ltd. v. Rea Ltd. (1922) 
2 AC 74 establishes the proposition that 
ifthe particular purpose is made known 
by the buyer to the seller, then unless 
there is something in effect to rebut 
the presumption, that in itself is suf- 
ficient to raise the presumption that he 
relies upon the skill and judgment of 
the seller, (See (1961) 1 WLR 862 at 
p. 867). . 

25. I will note in this connection 
that Lord Reid in the latest decision of 
the House of Lords on the point in 
Hardwick Game Farm v. S.A. P.P. A. 
(H. L. (Œ): (1969) 2 AC 31 p. 81: 
(1968) 3 WLR 110 explained the state- 
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ment of law enunciated by Lord Wright 
in Cammell Laird (1934) AC. 402, 403 
(referred to in Grants case, 1936 AC 
85: (AIR 1936 PC 34) in the way as 
hereunder :— 


“Lord Wright might appear to be go- 

ing further when he said in Cammell 
Laird (1934) AC 402, 403: ‘Such a re- 
liance must be affirmatively shown: 
the buyer must bring home to the mind 
of the seller that he is relying on him 
in such a way that the seller can be 
taken to have contracted on that foot- 
ing. The reliance is to be the basis ofa 
contractual obligation.’ 
But I do not think that he meant more 
than that in the whole circumstances 
a reasonable man in the shoes of the 
seller would have realised that he was 
being relied on.” 


26. Mr. Sinka has referred to a de~ 
cision of the Bombay High Court in 
Rabindrasingh Shankarsingh Thakur v. 
Hindusthan General Electric Corpora- 
tion Ltd, AIR 1971 Bom 97. In that 
case it was also -held that communica- 
tion of the particular purpose from the 
buyer to the seller may be -inferred 
from the description of the goods given 
by the buyer to the seller or from the 
circumstances of the case. The buyer, 
however, must rely on seller’s skill or 
Judgment, 

27. Having regard to the law on the 
point as laid down in the above men- 
tioned cases, it seems to me that not 
only, it has been proved, in the instant 
case, that the wire ropes were required 
for use in cranes, but also all essential 
facts exist showing that the defendant 
buyer relied on plaintiff seller’s skill 
or judgment for supply of such goods 
and that the goods were of description 
which it was seller’s duty to supply as 
agent of the Japanese manufacturers. 
In this respect, I have taken into con- 
sideration the relevant facts. evidence 
and circumstances of the case and also 
the legitimate inferences from the: facts 
admitted or proved, In this case, the 
wire ropes were sold for the particular 
purpose, namely, for use in cranes and as 
such the plaintiff seller must have under- 
taken that wire ropes should be fit for 
that purpose. At the time of purchase 
of goods for a particular purpose, very 
seldom the purchaser tells the seller 
“Look, I am relying on your judgment 
and skill that the goods would be fit 
for the particular purpose for which the 
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same are required’. I am inclined te 
think that if the seller was told thai 
the goods were required for. a particu- 
lar purpose such statement suffices to 
show that the buyer relied: on sellers 
skill or judgment without any further 
evidence on this point. In any event, 
in the instant case, there was ample evi- 
dence on behalf of the defendant Poré 
Commissioner that reliance was mada 
on the skill and judgment of the plain- 
tiff seller and the plaintiff chose tha 
Japanese manufacturers as their princi 
pal for X: 
type of wire ropes according to British 
Standard Specification for use in cranes 
and the defendant buyer relied on ths 
choice of the plaintiff in this respect, 
This being so, there. was an implied 
condition that the wire ropes should be 
reasonably fit for the declared purpose, 
(See Bristol Tramways & Carriage Ca. 
Ltd. v. Fiat Motors, Lid, (1910) 2 KB 
831 at p. 837). 


28. For the above reasons, in m7 
view, S. 16 (1) of the Sala of Goods 
Act applies under the facts of this case 
and,Iam unableto sharethe same view 
as taken by the learned trial- Judge on 
this point, eee 


29. On the facts of this case, it ap- 
pears that two reels of wire ropes wer? 
admittedly defective. The learned Judge 
has found “that the wire ropes sup- 
Plied did reveal a defect at certain 
point of time after it has been used”. 
The learned Judge said that there was 
“a tacit recognition on the part of the 
plaintiff that there was some defect 
on the wire ropes supplied”. The evi- 
dence on behalf of the defendant is 
that the wire ropes last normally abou? 
two to three years, (Sankar Das Mitra 
Q. 52). But in the two reels of wire 
«ropes, which were the subject matter 
of the suit, the inner strand came ow 
from theouter strand and “bird’s cage” 
formed within short time of its use, 
on an average within two weeks’ time. 
There is no reason to disbelieve this 
part of the case of the defendant which 
has been proved both by oral and docuw- 
mentary evidence. The learned trie! 
Judge has also accepted ,this case œ 
the ‘defendant. What follows then? I 
follows that the defendant wanted to 
buy wire ropes which could be used 
in the defendant’s cranes and the li 
of such wire ropes should be two t 
three.. years on an average. Paban 
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Guha the witness. called ‘on behalf of ` 
the plaintiff also admitted that it is 
impossible to imagine that the wire 
ropes will fail) within - weeks’ time. 
I will set out hereunder two ques- | 
tions with answers of Paban Guha in 

cross-examination, — 

“Q. 190: I suggest thaf the wire 
ropes of . 21/8” x2.1/4” circumference, 
the subject matter of dispute, failed in 
course of use on cranes within two 
weeks, on an average, due to forma- 
tion of bird-cage, that is, inner strand 
coming out of the outer strand and 
for unwinding of strands?/ That is. im- ` 
possible, - 

Q. 191: That is \ impossible?/ It is - 
impossible -to imagine that wire-rope 
will fail within 2 weeks’ time”, 

But this impossible event has happen: . 
ed in this case. This has been proved | 
by the defendant Port Commissioners. 

30. Question here arises who caus-- 
ed the defect? Was it manufacturing 
defect? Or, was the defect caused due 
to mishandling by the defendant? 

31. On- this aspect Mr. R. L. Sinha 
contends that in  cross-examination of ` 
the defendant’s: only witness Sankar 
Das Mitra. there was no suggestion“ 
that the. wire ropes were not defective. 
There was no suggestion that bird’s - 


cage formed due to mishandling by ` 


the defendant. There was no sugges- 
tion that the cranes were defective. 
There was no suggestion that grooves 
in the drum were defective’ or pulleys 
were defective. Only suggestion to the 
witness with his answer thereto was 
as follows: i 


“Q. 320: I am suggesting to you that 
the proper functioning of a crane or 
formation of bird’s cage or inner 
strands coming out of the outer strands 
depends upon the proper handling of 
the crane or proper handling of the 
wire ropes?/.I do not agree with you.” 

32. On the question of defects, the 
čase of the plaintiff was that: “the 
manufacturers are of opinion that per- 
haps the cause of deformation is due 
to careless handling.” The word “per- 
haps” in the context means that the 
plaintiff .was merely guessing. The 
plaintiff could not praduca any report 
from the Japanese manufacturers as to 
the cause of such defects. The plaintiff 
was allowed to inspect and to take 
photograph of the damaged wire ropes 
lying in the yard of.the Port Com- 
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missioners, This will appear from the 
letter dated October 28, 1964 by tha 
defendant to the plaintiff. It also ap- 
pears that samples of damaged goods 
were sent to Japan by the plaintiff and 
reply was received from the Japanesa 
manufacturers, This will ba evidence 
from the question and answer of Paban 
Guha, the plaintiff's witness, set out 
hereunder: . 

“Q. 220: Can you suggest any reason 
why you did not receive any report 
from your manufacturers?/ They wrote 
back to us that the samples were very 
Small in size and hence those could 
not be tested. They wanted much bige 
. ger size for facilitating . testing, 

Q. .221: Where is that letter from 
your manufacturer?/ That letter is in 
the file. That has not been produced in 
court.” 

Thus, the plaintiff has withheld from 
Court the letter received by them from 
the’ manufacturers, 

33. Mr. Sinha has argued that when 
the wire ropes were defective it is 
not for the buyer to prove how the 
defect occurred. I think the conten- 
` tions made by Mr. Sinha have great 
force and I sm inclined to accept the 
same. I am inclined fo take the view 
that the defect was not caused due to 
mishandling of the goods, It seems to 
me that the wire ropes were defec- 
tive at the time of the delivery of tha 
same to the defendant, 


34. For the reasons stated .abova 
Section 16 (fi of the Sale of Goods 
Act apply in the facts of this case, 


35. Now, on question of applicabi-= 
lity of Section 16 (2) I am also un- 
able to share the same view with the 
learned frial Judge that Section 16 (2) 
does not apply. In my view i€ does. 
The goods supplied by fhe seller were 
not of merchantable quality. It is true 
that merchantable quality has not been 
defined in the Sale of Goods Act. No 
exhaustive definition has been laid 
down in any judicial decisions. But, 
following the definition given by Fare- 
well, L. J. in Bristol Tramways Co.’s 
ease: (1910) 2 KB 831 at pp. 839-840, 
this Court in G. Mckenzie & Co. (1919) 
Ltd. v. Nagendra Nath Mahalanabish: 
(1946) 50 Cal WN 213 (2) at p. 217 
said: ` 

“When an article is sold by descrip- 
tion, it may be regarded as a -sale of 
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an article of that description, which 
is free from any latent defect which, 
if known at the time, will make it un- 
merchantable,” — > 

36. I will quote here the tests laid~ 
down in Randall v. Newson: (1876-77) 
2 QBD 102 at p, 107: , 

- "TË a man sells an article he there- 
by warrants that it is merchantable, — 
that it is fit for some purpose. If he 
sells it for that particular purpose, he 
thereby warrants it for that purpose.” 
In Bristol Tramways, efc, Carriage Co. 
Ltd, v. Fiat Motors Ltd. (1910-2) KB 
831, 841, Farwell, LJ gave another 
explanation of the phrase ‘merchant- 
able quality’ which I would like to 
quote here: 

“The phrase in Section 14 (2) is, in 
my opinion, used as meaning that the 
article is of such quality and in such 
condifion that a reasonable man act 
ing reasonably would after a full exa- 
mination accept it under the circum- 
stances of the case in performance of 
his- offer to buy that article whether 
he buys for his own use or to sell 
again” . ` 
In Grant’s case: 1936 AC 85 at p. 99- 
100: (AIR 1936 PC 34 at p. 40), Lord 
Wright observed : 

“Whatever else merchantable may 
mean, it does mean that the article 
sold, if only meant for one particular 
use in ordinary course, is fit for that 


‘use; merchantable does not mean that 


the thing is saleable in the markef 
simply because it looks all right; if 
is not merchantable in that event if 
if has defects unfitting it for its only 
proper use buf not apparent on ordi- 
nary examination: that is clear from 
the proviso, which shows that the 
implied condition only applies to de- 
fects not reasonably discoverable to 
the btiyer on such examination as ha’ 
made or could make.” 

In view of the law quoted above, it 
seems to me ‘that the goods supplied 
by the seller were not of merchant- 
able quality as the same were not 
suitable for the purpose for which 
fhe same were required. The goods 
were bought by description and the 
seller should have supplied the same 
reasonably fit for use in cranes, 

37. According to the letter of the 
defendant dated August 17, 1964, the 
average life of such ropes should have 
been two to two-half years;. but, in 
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fact, the same could be used for much 
less period. The proviso to Section 15 
(2) also does not apply; because, Sec= 
tion 16 (2) deals with defects which 
ought to have been revealed upon exa= 
mination, In this case, the defects wera 
latent defects which could not be de- 
tected on apparent examination of tha 
goods in Japan, The defect in the wira 
ropes could only be detected after 
their user in cranes, 


38 With regard to manufacturer's 
fest certificate and Lloyds Test Certi-« 
ficate Mr. Sinha contends that al- 
though, the learned Judge admitted tha 
same as exhibits in spite of objection 
and held against the appellant but tha 
contents of the certificates ought t3 
have been proved, According to him, 
the proviso to Section 16 (2) does nai 
apply; because, there is no evidence of 
examination of such goods before deli- 
very, The person who gave the Llyods 
Test Certificate has not been called to 
prove the contents of the certificate 
It seems to me that Mr, Sinha is justi- 
fied in his comments in this respec® 
The correctness of the test certificates 
or the Lloyds 


nature of the goods was no apparer? 
on ordinary examination, .and could 
not be detected before user in cranes, 
the proviso to Section 16 (2) is no 
attracted, Therefore, there was im 
plied condition that the goods should 
be of merchantable quality, but the 
two reels supplied by the seller were 
not so. In the above view of the mat- 
ter Section 16 (2) can also be invoked 
by the defendant buyer. 


38. The only other point: which re- 
mains is the question of remedy fœ 
breach of warranty by the seller un- 
der Section 59 of the Sale of Goods 
Act, Such breach gives rise to the 
claims of damages on the part of the 
buyer, The case in the written state- 
ment.is that the defendant was com- 
pelled. to use the said two reels ci 
defective wire ropes fo unload ficod- 
grains as quickly as possible to relieve 
food scarcity. 


40. On behalf ‘of the appellant Mr. 
Sinha submits that the appellant 5 


entitled to diminution of price, I} i 
a.clear case of. breach of warranty œr 
breach of condition as to quality or 
fitness of two reels of wire ropes sup- 
plied and it has given rise to a claim 


report has not been 
proved. In any event, as the defectiva 
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for damages on the part of the defen= 
dast buyer, Exact measurement of tha 
amount of damage is not possible 
in this case, Mr, Sinha, however, has 
prepared a chart from exhibit 3-A’ 
which is the stock-ledger of the wire 
roves of the Calcutta Port Commis- 
simmers and submits that although the 
defendant is entitled to much mora 
than 50% at reduction of price, he 
will claim at Teast 50% of the reduc- 
tion of price, He has referred to the 
dezisions of the Privy Council in 
A.V, Joseph v, R. Shew Bux, 23 Cal 
WN 601: AIR 1918 PC 149, Maneckiil 
Pestonji Bharucha v. Wadilal Sarabhai 
and Co, AIR 1926 PC 38 and the deci~ 
sion of this Court in Gambhirmul! 
Mahabir Prasad v. The Indian Bank 
Ltd, AIR 1963 Cal 163 at p. 174 and 
contends that at least 50% of reduc- 
ficn of price should be allowed to ‘the 
defendant on the basis of the replace-|. 
ment of wire ropes, There is no doubt 
that the defendant-appellant has suf- 
fered damage by reason of supply of 
defective wire ropes and as such the 
defendant buyer is entitled to claim 
damages, It also seems to me that it 
is diffichlt to come to a definite figure 
as ło exact measurement of damages. 
It seems to me, however that the fact 
that the damages are difficult to esti- 
mate and cannot be assessed with cer- 
tamty or precision does not relieve the 
plaintiff-respendent of the necessity 
of paying damages for the breach. The 
amount of the claim is small in this 
case, The chart prepared from exhibit 
3-A, the stock-ledger of wire ropes of 
the Calcutta Port Commissioners, 
throws considerable light on the ques- 
ticn of damages. It seems to me to be. 
aczeptable. The assessment of damages, 
however, cannot be made with any 
mathematical accuracy. On the prin- / 
ciples laid down in zhe above Privy 
Council decisions and on the law stat- 
ed in Halsbury’s Laws of England, 
Third -Edition, Vol. 11, Article 394, 
page 226 referred to in the judgment 
of Sankar Prasad Mitra, J. (as he then 
was) in Gambhirmull’s case (AIR 1963 
Cel 163 at page 174), I think, I should 
allow the appellant the benefit of 
every reasonable presumption as to 
loss suffered and I will allow diminu- 
ticn of the price of the goods to the 
extent of 50%. 

41. In this respect I will also fol- 
low the principle laid down in the 
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Bench decision of this Court in Pravu- 
dayal Agarwala v. Ramkumar Agar- 
wala, AIR 1956 Cal 41 at p.45 where 
it was held that even in a case where 
nominal damage is awarded this does 
not connote that trifling amount is to 
be- assessed. What is to be the amount 
of nominal damage depends on the 
facts of each particular case. On the 
facts of this case, in my view, 50% 
of diminution of price would not be 
unreasonable or excessive. 


42. In this view of the matter, the 
appeal is allowed in part. The decree 
passed by the learned trial Judge is 
varied to the following extent. 

With regard tothe balance price of the 
goods sold and delivered the respon- 
dent will be entitled to one-half of 
Rs, 9447.64 ie, Rs. 4738.82. The re- 

` spondent, however, will be entitled to 
entire amount of security deposit, viz., 
Rs. 1,000/-. Thus, the total amount of 
the decree in favour of the plaintiff- 
respondent is reduced from Rupees 
10,477.64 to Rs. 5,738.82. The respon- 
dent will be entitled to interest on 
the sum of Rs. 5,738 at 6% per annum 
from the date of the filing of the suit, 
viz, April 22, 1966 till payment and 
the decree is modified accordingly. The 
recorded Advocate on behalf of the ap- 
pellant will hold the amount lying in 
his hands pursuant to the order dated 
August 7, 1971 until the decretal 
amount with cost in favour of the 
plaintiff respondent is satisfied and, 


thereafter, he would be at liberty to. 


return the balance amount to the 
Board of Trustees of the Port of Cal- 
cutta, ` 


With regard to the cost, the plain- 
tiff-respondent will be entitled to one- 
half of the costs of the suit. The de- 

- fendant appellant will be entitled to 
one half of the cost of the appeal. 
Certified for two counsel through- 

out. a 
RAMENDRA MOHAN DATTA, J.— 


I 
: Agree Order accordingly. 
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R. BHATTACHARYA AND 


-MANOJ KUMAR MUKHERJEE, JJ. 
M/s, Kantilal & Bros. and another, 

Appellants v. Ramarani Debi and others, 

Respondents, i í 


First Misc. Appeal No. 12. of 1969, D/- 
7-9-1978. : 

(4) Motor Vehicles Act (5 of 1939), Sec- 
tions 96 (2) and 110-D — Appeal against 
award at the instance of insurer — 
Grounds of appeal — Insurer appellants 
cannot challenge the quantum of com- 
pensation fixed by Tribunal. {Para 6) 

Anno: AIR Comm., M. V. Act (ist Edn.), 
S. 96, N. 4;.S. 110-D, N. 2. 

{B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-D — Award of Tribunal fixing 
liability on insurer towards compensation 
— Appeal by owner, held, not maintain- 
able. 

The grievance for which a person may 
appeal must be a genuine and real griev~ 
amce affecting prejudicially his interests, 

(Para 10) 
“In the present case the opposite par- 
ties admitted that the victim died as a 
result of the negligence and rash driving 


- of the car and that the petitioners were 


entitled to get compensation, but’ the 
amount of compensation as claimed by 
the petitioners was challenged as exces- 
sive. Admittedly again, by the award of 
the Tribunal the liability of paying the 
compensation was not placed upon- the 
owners of the offending car, but the 


. Insurance Co. had been directed to pay, 


the amount. ‘ 
` Held that there was no occasion: or 
right to prefer any appeal on the part of 
the owners against the quantum of com~ 
pensation fixed by the Tribunal. No ap- 
peal by the owners was, therefore, main- 
tainable against the award by the Tri- 
bunal. There had been no legal griev- 
ance, denial or deprivation of legal right 
or financial interests mor any order affect- 
ing prejudicially to the interest of the 
owners of the offending car. There had 
been mo legal or practical injury to the 
owners. AIR 1271 SC 385, AIR 1975 SC 
2092, Dist. (Para 10) 
Anno: AIR Comm, M. V. Act (1st Edn), 
S. 110-D, N. i. ; 7 
(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-D — Joint appeal by owner and 
insurer — Maintainability. : 
-If the appeal of one of the appellants 
is maintainable in law, then certainly the 
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same would be heard, although the ap- 
peal by the other appellant in a joint 
appeal was not maintainable in law -or 
incompetent. But when the appeal by 
each one of the appellants in the joint 
appeal has been found incompetent and 
not maintainable in law, the joint ap- 
peal filed by the appellants must be dis- 
missed in its entirety, AIR 1975 Cal 218, 
Rel. on, i (Para 11} 


S. 110-D, N. 1, 


(D) Civil P. c (5 of 1908), O. 41, R. 22 
~— Appeal admitted and cross-objections 
filed thereafter — Finding that the ap- 
peal was not maintainable — Effect — 
Held it would not render the appeal non- 
existent and the cross-objection could not 
be said to be not maintainable, (Para 13) 

Anno: AIR Comm., C. P. C, (9th Edn.), 
O. 41, R. 22, N. 17 (E), 


(Œ) Civil P. C. (5 of 1908), O. 41, R. 22 
œ= Cross-objections by proper parties but 
not made respondents initially — Main- 
tainability. 


Where although the daughter and the 
sons of the deceased were proper parties 
they were not made respondents at the 
time when they filed cross-objection after 
appearance in the appeal, it was held tha 
the cross-objection filed by all the res- 
pondents must be taken as a valid cross- 
objection because both the parties knew 
that the respondents omitted originally 
should have been made parties in the 
appeal. The objection from the side of 
the appellants regarding the maintain- 
. ability of the cross-objection on the 
ground of the absence of the names of 
some of the respondents at the time 
when it was filed was frivolous and un- 
tenable, The appellants could not take 
advantage of their own illegal action and 
default, (Para 14) 


_ Amno: AIR Comm., C, P. C, (9th Edn.), 
O. 41, R. 22, N. 11. 


(E) Civil P. C. (5 of 1908), O. 41, R. 22 
— Cross-objections filed before service of 
` notice — Held, maintainable, 


Though the right of the respondent for 


filing cross-objection accrues after the. 


admission of the appeal, the limitation 
within which such objection is to be filed 
Starts from the service of the notice of 
the appeal as indicated in sub-rule (1) of 
R. 22 of O. 41 of the C. P, C. AIR 1944 
Lah 76 (FB), Relied on. (Para 15) 

Anno: AIR Comm, C, P, C. a Edn.), 
O, 41, R.. 22, N. 19, . 
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[Prs, 1-2] Cal. 153 


(G) Civil P. C. (5 of 1908), O. 41, R. 22 
— Cross-objection — Copy. of, not “served 
om appellant — Effect. 

In R. 22 of O. 41 nowhere has it been. 
stated that if the copy of the cross-objec- 
tion be not served upon the appellant, 
such cross-objection shall be dismissed. 

(Para 16) 

Where the appellants knew for several 
days that the cross-objection of the res- 
pondents would be heard along with the 
appeal and no objection was raised in 
that behalf and there was no prayer for 
service of a copy upon them, it was held 


‘that the objection taken regarding. the 


non-service of the copy of the cross-ob- 
jection was rather technical one. ' 
(Para 16) 
Anno; AIR Connie, C, P, C. (9th Edn.), 
O. 41, R. 22, N. 16-A. 
Cases Referred: Chronological Paras 


AIR 1975 SC 2092 oS ie 
AIR 1975 Cal 218 . 11 
AIR 1971 SC 385 : 9 


ATR 1944 Lah 76 (FB) 45 


Nirmal Kumar Ghosal, for Appellants; 
Dilip Kumar Seth and Provash Chandra 
Nag, for Réspondents. 


R. BHATTACHARYA, J.:— This is an .. 


‘appeal by Messrs Kantilal and Brothers ` 
and the Vulcan Insurance Co. Ltd. against 
the award made by the Motor Accidents 
Claims Compensation Tribunal for Cal- 
cutta and 24-Parganas in favour of the 
respondents before us who were the peti- 
tioners before the Tribunal below. 

2. The facts giving rise to the claim 
of the- petitioners before the Tribunal are 


required to be briefly stated. One Anu- . 


rup Chandra Banerjee, ‘a retired District 
and Sessions Judge of the State of Bihar 
aged about 72 years was knocked down 
by a private Ambassador car which was . 
running at a great speed without giving 
any signal or sounding any horn. After 
the victim had been run over by the car, 
the driver did not slow down the speed 
but ran away. without making any ~at~ 
tempt for rendering medical aid to the 
injured. As a result thereof the victim 
dizd. The driver of the offending car was 
convicted and sentenced under S. 304-A ` 
of the I. P. C. The heirs and successors 
of the deceased were Ramarani Debi, the 
widow, Amiya Mukherjee, the daughter 
and Ashim Kumar Banerjee and Arun 
Banerjee, the sons. They filed an appli- 
cation for compensation in prescribed 
form on the death of Anurup Chandra 
Banerjee before the Motor Accidents 
Claims Compensation ‘Tribunal, The.. 
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claim was for a sum of Rs. 90,000/-. The 
appellants were the opposite parties be- 
fore the Tribunal. They filed separate 
objections to the claim made by the peti- 
tioners. Messrs Kantilal and Brothers 
are the owners of the offending car duly 
insured. The Vulcan Insurance Co. Ltd. 
were the insurers. 


3. The learned Judge presiding over 
the Tribunal on consideration of the evi- 
dence on record and in the facts and cir- 
cumstances of this case held that the peti- 
tioners were entitled to a sum of Rupees 
28,536/~ towards compensation along with 
the costs of the application including the 
Tawyer’s fees assessed at Rs. 100/~ pay- 
able by the Vulcan Insurance Co. Ltd, and 
an award was accordingly made, Against 
that the present joint appeal has been 
preferred by the two opposite party-ap-~ 
pellants. A cross-objection under O. 41, 


R. 22 of the Civil P. C. has also been filed ` 


by the respondents, 


4. Mr. Ghosal appears on behalf of 
the appellants while Mr. Seth represents 
the petitioner-respondents who filed the 
cross-objection against the award passed 
for a sum less than the one claimed, 


5. A preliminary objection has been 
taken by Mr. Seth as to the maintainabi~ 
lity of the appeal. Three points require 
consideration in this connexion, It has 
been urged, first, that the Vulcan 
Insurance Co. Ltd. (hereinafter referred 
to as the Insurance Co.) have no right to 
prefer an appeal challenging the quantum 
of compensation arrived at by the 
Tribunal. Secondly it is to be seen whe- 


~ ‘ther Kantilal & Bros. owning the offend- 


ing car have any locus standi to’ prefer 
the present appeal, Lastly, it is to be 
considered whether a joint appeal against 
the quantum of compensation can be 
filed by both the owners of the offend- 
ing car as well as the insurer and whee 
ther it is maintainable. . 


6. In order to appreciate the points 
raised, we are to take note of certain 
facts in this case. It appears from the 
judgment of the Tribunal that at the 
time of hearing both the opposite party 
appellants did not dispute the death of 
the victim bemg run over by the offend- 
ing car due to the negligence and rashess 
on the part of the driver. The only bone 
of contention between the petitioners and 
the opposite parties related to the quan- 
tum of compensation to be assessed on 
the death of the victim. We have gone 
through the grounds set out in the memo- 
randum of appeal and we find that all 


the grounds. relate to the question of as- 
sessment of compensation and the basis 
thereof, Mr, Ghosal, the learned Advo- 
cate on behalf of the appellants also want- 
ed to urge his submissions challenging 
the amount of compensation fixed by the 
Tribunal as excessive, unreasonable and 
unfair. Admittedly, therefore, in this ap- 
peal, the appellants want to challenge the 
amount of compensation and nothing else. 
Now, in view of the provision of sub-s. (2)|. 
of S.96 of the Motor Vehicles Act, 1939, 
the appeal challenging the claim of thel 
petitioners is limited within the grounds 
mentioned therein. Clearly the insurer, 
here the Insurance Co., as appellant had no 
available ground to challenge the award 
in the appeal. The insurer-appellants 
cannot challenge the quantum of com- 
pensation fixed by the Tribunal and have, 
therefore, no ground to urge in this ap- 
peal challenging the award. In this view 
of the matter, the Insurance Co. had no 
legal ground to prefer this appeal to 
challenge the award. 


_ 7. The next question is whether the 
insured-appellanis, namely, Kantilal and 
Brothers have any status or occasion to 
prefer any appeal to challenge the wro- 
priety or validity of the award passed by 
the Tribunal in the present case. In this 
connexion the mature of award passed 
by the Tribunal is to be noted. There is 
no dispute that the Insurance Co. as the 
Insurers are liable to pay the amount as 
assessed by the Tribunal to the petitioners 
as per award. In clear language the 
learned Judge of the Tribunal declared 
that the opposite party No, 2 Messrs 
Vulcan Insurance Co. Ltd. were to pay 
the sum under the award. The direction 
was upon the Insurance Co. to pay and 
not upon Kantilal and Brothers, the op- 
posite party No. 1. No liability to pay 
any part of the award money has been 
fixed upon the opposite party No, 1, the 
owners of the offending car, No direc- 
tion has been passed against them, Ths 
award is clearly against the Insurance 
Co. alone. 

8. Sub-sec. (1) of S. 110-D of the Motor 
Vehicles Act is the provision for appeal 
against the awerd of a Claims Tribunal. 
According to this sub-section, if an award 
of the Claims Tribunal be Rs. 2,000/- or 
more, any person aggrieved by such an 
award may prefer an appeal to the High 
Court against it. So only a person ag~ 
grieved by an award may challenge the 
said award in appeal. Therefore, a pera 
son not aggrieved by any award cannot? 
prefer any appeal against the award of. 
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the Tribunal. The relevant question be- 
fore us is whether the appellant Kantilal 
and Brothers were aggrieved in any way 
by the award of the Tribunal. Mr. Ghosal 
has argued before’ us that. when award 
was passed in favour of the petitioners, 
the liability under the award was pri- 
marily of the owner of the offending car 
but due to the insurance such liability 
rests upon the insurer amd, therefore, 
Kantilal and Brothers, the owners of the 
offending car were aggrieved at the pass= 
ing of the award. According to law, 
there is mo doubt, the insurer will be 
liable for the amount under the award 
unless there is ground to avoid the same 
as indicated in sub-section (2) of S. 96 of 
the Motor Vehicles Act. In the case be- 
fore us, the Insurance Co. do not rely 
upon any of the grounds mentioned in the 
said sub-section and the Insurance Co, 
have accepted the liability to pay com- 
pensation, In the objection filed before 
the Tribunal the Insurance Co., of course, 
took up certain groumds mentioned in 
S. 96 (2) of the Motor Vehicles Act, but 
it appears that at the time of hearing, the 
Insurance Co. gave up those grounds, 
There was only the challenge relating to 
the quantum of compensation from the 
opposite parties. The learned Judge, 


however, in the order found no liability © 


in the owners of the car, but made the 
Insurance Co. liable for the payment .of 
the award money. There can be no 
doubt, therefore, that there was no 
occasion for Kantilal and Brothers to be 
aggrieved at the award passed against 
the Insurance Co. alone and not against 
. the owners. There can be no grievance 
from the side of the owners against the 
award passed. Mr. Ghosal has brought 
to our notice two Supreme Court deci- 
sions to show that even ff no award ‘is 
passed against the owners, they were 
entitled to prefer an appeal and may have 
reason to be aggrieved. 


9. The first case referred to by Mr. 
Ghosal is Adi Pherozshah Gandhi v. H. M, 
Seervai, Advocate General of Maha- 
rashtra decided by the Supreme Court 
and published in AIR 1971 SC 385. In 
that case the question arose whether the 
Advocate General of a State appearing 
before the Disciplinary Committee of a 
State Bar Council in pursuance of a 
notice given to him under S. 35 (2) was 
a person aggrieved. The majority deci- 


sion in that case is that the Advocate. 


General is not a person aggrieved within 
the meaning of the words “person ag- 
grieved” under.S. 37 of the Advocates 
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Act, 1961. When the Advocate General 
is asked to assist the Bar Council in pro- 
ceedings against. an Advocate, it cannot ` 
be stated that he has any grievance be- 
ceuse the. decision of the Bar Council is 
against his submission or not to his liking. 
Going through the decision we do mot find 
that the proposition laid down there on a 
different background cannot be applicable 
here in the present case. The other case 
relied upon by Mr. Ghosal is the one ap- 
pearing in AIR 1975 SC 2092. That is the 
case of Bar Council of Maharashtra v. 
M. V. Dabholkar. There also the ques- 
tion arose whether the State Bar Council 
was a person aggrieved as mentioned 
under S. 38 of the Advocates Act, 1971. 
In this case the case of Adi Pherozshah 
Gandhi already mentioned was consider« 
ed and it has been noted that in view of 
the background of the decision in the case - 
of Adi Pherozshah Gandhi (AIR 1971 SC - 
385) amendments had been introduced in 
two Ss. 37, and 38, of the Act conferring 
right to appeal on the Advocate General 
of the State and the Attorney General of 
India under Ss. 37 and 38 respectively. 
As we find Bar Council, Maharashtra was 
the appellant before the Supreme Court 
against the decision of the Bar Council 
of India and the question arose whether 
Bar Council of the State had any griev- 
ar.ce. With regard to the meaning of the 
words “a person aggrieved” the Supreme 
Court in this case has held as follows 
(at p. 2098 of AIR 1975 SC):— 


“The meaning of the words “a person 
aggrieved” may vary according to the. 
context of the statute. One of the mean- 
inzs is that a person will be held to be 
aggrieved by a decision if that decision 
is materially adverse to him. Normally, 
ore is required to establish that one has 
been denied or deprived of something to 
which one is legally entitled in order to 
make ome “a person aggrieved”. Again 
a person is aggrieved if a legal burden 
is imposed on him. The meaning of, the 
words “a person aggrieved” is sometimes 
given a restricted meaning in certain sta- 
tutes which provide remedies for the pro- 
tection of private Iegal rights. The re- 
stricted meaning requires denial or de- 
privation of legal rights. A more liberal 
approach is required in the background 
of statutes which do not deal with pro- 
perty rights but deal with professional 
conduct and morality. The role of the 
Ber Council under the -Advocates Act. is 
comparable to the role of a guardian in 
professional ethics. The words “persons 
agzrieved” in Ss. 37 and-38 of the Act are 
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of wide import and should not be sub- 
jected to a restricted interpretation of 


' possession or denial of legal rights or- 


burdens or financial interests. The test 
is whether the words “person aggrieved” 
include a person who had a genuine griev~ 
ance because an order has been made 
which prejudicially affects his interests,” 


10. Bearing in mind the above decis 
sion and considering the facts of the pre~ 
sent case before us, we hold that the two 
decisions in connexion with the Bar Coun- 
cil Act will not be helpful to the appel- 
lant. In our case the opposite parties ad~- 
mitted that the victim died as a result of 
the negligence and rash driving of the car 
and that the petitioners were entitled to 
get compensation, but the amount of com~« 
pensation as claimed by the petitioners 
was challenged as excessive. Admittedly 
again, by the award of the Tribunal tha 
‘|liability of paying the compensation is not 

placed upon Kantilal and Brothers, but 
the Insurance Co. have been directed to 
pay the amount. Therefore, in this case 
‘the owners of the Ambassador car were 
not to pay anything. They have not been 
deprived of anything to which they are 
legally entitled for being a person ag- 
grieved. No legal burden has been im=< 
posed on them. By the award the owners 
of the vehicle have not been deprived 
or denied of any legal right in view of the 
admission of. the right of the petitioners 
to get compensation amd in view of the 
fact that the liabilities of payment of 
compensation are upon the insurer. The 
grievance for which a person may appeal 
must be genuine and real grievance 
‘jaffecting prejudicially to his interests. In 
the present case there has been no legal 
‘\grievance, denial or deprivation of legal 
right or financial interests nor any order 
affecting prejudicially to the interest of 
the owners of the offending car. There 
has been no legal or practical injury to 
Kantilal and Brothers. We cannot, there- 
fore, hold that the said owners were ag- 
grieved at the award passed by the Tri- 
bunal. On the other hand, the meaning 
of the words “aggrieved at” with refer- 
ence to Ss. 37 and 38 of the Advocates 
Act will be quite different as has been 
indicated in the decisions of the Supreme 
Court referred to by Mr. Ghosal. In 
view of our discussions above, we are 
constrained to hold that there was no oc- 
casion or right to prefer any appeal on 
the part of Kantilal and Brothers against 
the quantum of compensation fixed by 
the Tribunal. No appeal by Kantilal and 


A. LR. 
Brothers was, therefore, maintainabler 
against the award passed by the Tribunal] 


1i. The next question that arises is 
whether the joint appeal as presented 
was maintainable. We have found ear- 
lier that the appeal of the Insurance Co. 
fs not maintainable as it contains no 
ground available to them under S. 96 (2) 
of the Motor Accidents Act. We have 
also held that Kantilal and Brothers, the 
other appellant, cannot be said to be "a 
person aggrieved” so as to have a right 
to prefer an appeal against the award 
passed in this case against the other ap- 
pellant, and as such the joint appeal is 
incompetent. In view of the Division 
Bench. decision of this Court in the case 
of ‘Motor Owners Insurance Co. Ltd. v. 
Hrishikesh Das reported in AIR 1975 Cal 
218, had the appeal of one of the appel- 
lant before us heen maintainable in law, 
then certainly the same would have been 
heard, although the appeal by, the other 
appellant in a joint appeal was not main- 
tainable in law or (was) incompetent. In 
the present case when the appeal by each 
one of the appellants before us in the 
joint appeal has been found incompetent 
and not maintainable in-law, the joint 
appeal filed by the appellants must be 
liable to be dismissed in its entirety. 


12. With regard to the cross-objection 
filed by the respondents under O. 41, R. 22 
of the Civil P. C. against the award pass- 
ed by the Tribunal for a lesser sum than 
the one claimed by them; Mr. Ghosal has, - 
first, contended that the said cross-objec- 
tion should be found not maintainable if 
this Court finds that the appeal of the ap- 
pellants is not maintainable in law. Ac- 
cording to Mr. Ghosal, if the present ap~ 
peal is found incompetent or mot accord- 
ing to law, it should be taken as non est 
and has no existence in law and conse 
quently the respondents can have no right 
to file any cross-objection. For this pur- 
pose we are to consider R. 22 of O. 41 of 
the Civil P. C. Sub-rules (1) and (4) of 
R. 22 are relevant for our purpose and 
are quoted below: 


(1) Any respondent, though he may not 
have appealed from any part of the de~ 
cree, May not only support the decree on 
any of the grounds decided against him 
in the Court below, but take any cross« 
objections to the decree which he could 
have taken by way of appeal, provided 
he has filed such objection in the Appel- 
late Court within one month from the 
date of service on him or his pleader of 
notice of the day fixed for hearing the 
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appeal, or within such further time as the 
Appellate Court may see fit to allow. 


(4) Where, in any case in which any 


respondent has under this rule filed a 


memorandum: of objection, the original 
appeal is withdrawn or is dismissed for 
default, the objection so filed may mever- 
theless be heard and determine after 
such notice to the other parties as the 
Court thinks fit. 

13. According to sub-rule (1) any res- 
pondent has the right to prefer the cross- 
objection within one month from the 


date of service notice about the appeal: 


on him or his Pleader fixing the date for 
hearing of the appeal or within such 
further time as the Appellate Court may 
see fit to allow. According to sub- 
rule (4), if after the filing of the cross- 
objection by the respondent, the original 
appeal is withdrawn by the appellant 
or the same is dismissed for default of 
the appellant, the cross-objection may 
be heard and determined. Sub-rule (4) 
was enacted in order to prevent fraud or 
foul play from the side of the appellant 
` after the cross-objection by the respon- 
dent. In the present case sub-rule (4) is 
not applicable because the present appeal 
has not been withdrawn; neither is it 
dismissed for. the default of the appel- 
lants. This default clearly refers to an 
action of the appellant causing dismissal 
of the appeal by the Court after it has 
been admitted. The service of notice of 


the appeal for its hearing referred to in = 


sub-rule (1) of R..22 of O. 41} clearly 
refers to the notice of the appeal meant 
to be served upon the respondent. after 
the admission of the said appeal and 
naturally the question of filing cross- 
objection arises after the said admission 
of the appeal.’ There may be cases when 
the memorandum of the appeal is reject- 
ed before admission and there also may 


be cases when some notice is issued con-- 


nected with the appeal to be served upon 
the respondent before admission of the 
same, Sub-rule (1) of R. 22 does mot 
refer to these notices before admission, 
if there be any, but it refers to notices 
of the appeal fixing the date of hearing 
of the same ‘to be served upon the res- 
pondent or his lawyer. There is no dis- 
pute before us that the present appeal 
was admitted amd thereafter the cross- 
objection’ was filed by the respondents. 
Now, at the time of hearing of the ap- 
peal, it is found that the appellant 
Insurance Co. did not take any ground 
available to them in this appeal as men- 
tioned in.S. 96 (2) of the Motor Accidents 


Fleading them within time, 


Kantilal & Bros. v. Ramarani Debi(Baattacharya.J.) [Prs. 12-14} Cal. 157 


Act and that the other appellant Kantilal 
anj Brothers had no occasion to be ag- 
grieved at the award and, therefore, they 
have rio right to prefer this appeal. 
Practically speaking in the joint appeal 
an endeavour was made from the side of 
the appellants to-challenge the quantum . 
of compensation making the owners of 
the car as appellants: along with the 
Insurance Co. This is an attempt to 
challenge the quantum of compensation 
in a way not allowable ‘by law. In these 
circumstances when there was an order 
for issue of motice upon the respondent 
fixing a date of hearing of the appeal, 
certainly according to law the respon- 
dents had the right to file cross-objection 
ard this right accrued after the admission 
of: the appeal. The finding of the Court 
that the appeal is not maintainable in 
law will not render the appeal non-. 
existent. The objection in this respect - 
reised by Mr. Ghosal is: unacceptable. 


.14. In this connexion another objec- 
tion has been raised by Mr. Ghosal re- 
garding the maintainability of the cross- ` 
objection. It has been submitted that the -.- 
respondents are 4 in number, the widow 
and the children of the deceased. They 
were the petitioners. There is mo dis- 
pute about it.. But when the appeal was 
filed, only the widow was made a party- 
respondent and the appellant did not im- 
plead the three other respondents in this 
appeal, All the respondents, however, 
appeared in the appeal before the notice 
of the appeal could be served upon them 
and with their appearance they filed a 
cross-objection. Subsequently, however, 
an application was filed by the appellants > : 
for adding the children of the deceased as' 
respondents in this appeal praying for 
condonation of delay on the ground that 
there was a bona fide mistake for not 
making them parties to the appeal. The 
Court allowed that application and there- 
after the three children of the deceased 
were added as respondents. In this case 
it was the duty of the appellant to im- 
plead all the petitioners as respondents, 
and they were responsible for mot im- 
but on 
treir prayer their default was con- 


doned and all the  petitioner-claim- . 
ants were made respondents. Now 
kefore the three respondents were 


made parties in this appeal, we find that 
getting news of the admission of the ap- 
real, all of them appeared before receipt 
cf the notice of appeal and filed at the 
same time the cross-objection. All the 
respondents admittedly were proper par- 
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ties and ought to have been made party- 
respondents in the appeal. Otherwise 
there would have been defect in the ap- 
peal, In these circumstances although 
the daughter and the sons of the deceased 
were not made respondents at the time 
when they filed cross-objection after ap- 
pearance in the appeal, such cross-objec- 


+ Ition filed by all the respondents must be 


taken as a valid cross-objection because 
both the parties knew that the respon- 
dents omitted originally should have been 
made. parties in this appeal. This objec- 
_|tion from the side of the appellants re- 
garding the maintainability of the cross- 
objection on the ground of the absence 
of the names of three respondents at the 
time when it was filed was frivolous and 
untenable. The appellants cannot take 
advantage of their own illegal action and 
‘default, 


` 15. Next it has been urged from tha 
side of the appellants that the cross-ob- 
jection being filed before the service of 
notice of the appeal on the respondents, 
is mot legal. In this respect we must say 
as we have already held that the respon- 
dents got the right to file cross-objection 
when the appeal of the appellant had 
been admitted and the limitation for 
filing the cross-objection on the basis of 
that right is within one month from the 
date of service on the respondent or his 
pleader or within such further time as 
the Appellate Court may allow. It is, 
therefore, clear that though the right of 
the respondent for filing cross-objection 
accrues after the admission of the appeal, 
the limitation within which such objec- 
tion is to be filed starts from the service 
of the notice of the appeal as indicated 
in sub-rule (1) of R. 22 of O. 41 of the 
C. P. C. The respondent in this case, 
therefore, had the right to file cross-ob- 
jection before the service of notice. There 
are several decisions in support of this 
contention, out we may refer to the deci- 
sion of the Lahore High Court in the case 
of Labhu Ram v. Ram Partap reported in 
. ATR 1944 Lab 76 (FB) This is a Full 
Bench decision. 


i6. Lastly, it has been contended from 
the side of the appellants that as no copy 
of the cross-objection has been served 
upon the appellants or their Advocate, 
_ the cross-objection is liable to be reject- 

ed. Sub-rule (3) of R. 22 of O, 41 of the 
C. P. C. runs as follows :— 


(3) Unless the respondent files with the 
objection a written acknowledgment from 
the party who may be affected by such 


ALB. 


objection or his pleader of having re- 
ceived a copy thereof, the Appellate Court 
shall cause a copy to be served, as soon 
as may be after the filing of the objec« 
tion, on such perty or his pleader at the 
expense of the respondent, 


Mr. Seth, the learned Advocate for the 
respondents has submitted that he does 
not remember whether any such copy has 
been served on the learned Advocate of 
the appellants and there is no indication 
in his brief that any such copy was 
served. From the clear language of sub- 
rule (3), we get that in case the respon- 
dent does not file any written acknows- 
ledgment rezarding the service of tha 
copy of the objection from the party who 
may be affected by such objection, tha 
Appellate Ccurt is to cause a copy to be 
served on the perty likely to be affected 
by the objection or his lawyer at the ex- 
pense of the respondent. The records of 
the Court do not show that any order 
was passed cr that any copy was served. 
The’ fact, however, remains that accord- 
ing to Courts order the cross-objection: 
was directed to be heard along with the 
appeal. There is no dispute also that the 
appellants and their Advocate knew about 
the filing of the cross-objection and that 
in the daily cause list also it has been 
published day after day that the cross- 
objection would be heard along with the 
appeal. Now the question would be 
whether the non-service of copy of the 
tross-objecticn on the appellants or their 
Advocate will render the cross-objection 
illegal or whether for such mon-service, 
the cross-objection should be dismissed. 
In R. 22 of O. 41 nowhere has it been 
stated that if the copy of the cross-objec- 
tion be not served upon the appellant, 
such cross-objection shall be dismissed. 
No doubt, sub-rule (3) says that if no 
such copy is served, the Court shall 
2ause a copy to be served. Of course w9 
gan take it in the circumstances that no 
such copy was served either upon the 
appellants or their Advocate. So the 
‘question would be whether in the circum- 
stances the cross-objection shall be liable 
ž0 be dismissed. As we have already 
stated, the appellants were aware through 
their Advocaze that a cross-objection had 
already been filed and it was to be heard 
along with the appeal as published in the 
printed cause list for several days, In 
this case there was no prayer from tha 
side of the appellants for a copy of the 
2ross-objection; neither was: there any 
objection raised before the hearing of 
the appeal regarding the non-service of 


the copy of the objection on the appel- 
lants. 


that he did not get any copy of the cross~ 
objection. There can be no doubt that 
when any cross-objection is filed, a copr 
thereof should be served upon the party 
who may be affected thereby. . But in the 
facts of this case we find that the appel- 
lants knew for several days that th2 
cross-objection of the respondents would 
be heard. along with the appeal and nə 
objection was raised in that behalf ant 
there was no prayer for service of a ¢op 
upon them. The Court’s records: were 
certainly open for inspection by the par- 
ties. In these circumstances we find thet 
the objection taken regarding the not=- 
service of the copy of the cross-objection 
is rather technical one. Even at the tims 
of hearing Mr. Ghosal did not want amy 
time for arguing upon the cross-objectica 
after getting a copy thereof. On the 
other hand it has been argued from the 
side of the appellants that the cross-ok~ 
jection is liable to be dismissed for wart 
of proper data and evidence. In the facis 
and circumstances we hold that the ot 
jection of the appellant as taken is a 
technical one causing no prejudice to tke 
appellants. This objection is, therefore, 
not sustainable in our view. 

17. Lastly, on the merits of the cross- 
objection, we find that the grievance 3f 
the respondents is that the Tribunal 
awarded a compensation much less than 
the amount claimed. In their cross-objez 
tion they have claimed different amounts 
on different heads and, in particular, =n 
objection has been raised as to the 
mode of calculation adopted by the Tri- 
bunal in arriving at the amount of corm- 
pensation. In the application before tte 
Tribunal we find that the amount of corm 
pensation claimed by the petitioners was 
Rs, 90,000/- in lump. There was no s2~ 
parate head of claim. It was stated that- 
the monthly income of the person dead 
was Rs. 409.75. During -evidence the 
petitioners wanted to prove that thsy 
suffered loss because they had been œe- 
prived of the income of the deceased ty 
the latter’s death. No evidence or claim 
was laid during hearing on other heads, 
In this view of the matter we find that 
the claims of the amounts. on different 
heads as appear in the cross-objection 
cannot be sustained. 

-18. It has been argued from the sxe 
of the respondents that according to the 
‘evidence adduced on the side of the rese. 


Only im reply to-the arguments oi ` 
Mr. Seth relating to the cross-objection, . 
Mr. Ghosal for the appellants submitted | 


stances the amount of Rs. 
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pondents Anurup Chandra Banerjee had 
an expectation to live long for a period 


‘of 19/20 years. more. It has been argued 


that Anurup died at the age of 72 and 
he was. getting a sum of Rs. 409.75 per 
month by way of pension from the State 
of Bihar and according to the calculation © 
at the rates given in the Bihar Pension 
Reles in case of commutation, the 


amount of compensation would have been ` __ 


more. In this case the evidence is that 
Anurup died at the age of 72. The evi- 
dence of the cousin of the deceased is 
that he is a Medical Practitioner and that 
he examined his cousin and from the 
state of his health he was of the view 
that he could live 19/20 years more, After 
al, this witness is very much interested 
in the affairs of the respondents. He has 
nct given any basis or data in support of 


his opinion. This sort of evidence has’ 
gct no worth. Moreover, out of the pen- ~ 


Sion of about Rupees four hundred, ‘cer~ 
tain appreciable amount was to be spent 
for the personal comfort and mainten- 
ance of the deceased. According to 


B:har Pension Rules, before allowing any ` -+ 


lump sum payable on commutation, the 
applicant-pensioner has got to appear for 
medical examination as would be 
arranged by the State Government and 
the proper Medical authority after exa- 
mination of the subject should give opin- 
icn about the expected life of the subject 
and on the basis of such opinion the Gov- 
ernment would consider whether com- 
mutation could be allowed and how much 
amount would be granted, if at all. In 
the absence of the opinion of the Medi-. 
cal: authority as prescribed by the Pen- . 
sion Rules, the question of commutation 
value of the pension cannot arise and in 
the present case when the ‘Tribunal 
awarded compensation on the basis of 
commutation value taking the span of 
life of the deceased as 75 years, such cal- 
culation was clearly erroneous and with- 
out proper foundation, After deducting 
the personal expenses for the deceased 
out of the pension, there would have 
bzen no much saving and in the circum- ` 
28,536/- as 
awarded for compensation appears to be 
exceedingly reasonable. We, therefore, 
find no reason to interfere with the 
amount of compensation awarded on the 
basis of the cross-objection filed and the 
same is liable to be dismissed, 


_ 19. In view of our findings above, both 
tne appeal and the cross-objection. are - 


hereby dismissed, but without costs,  - 
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MANOJ KUMAR MUKHERJEE, J:— 
I agree, i 


Appeal ge cross-objectión" 


missed, 


S 
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Chhagan Lal, Appellant v..The Indian 
Tron and Steel Co, Ltd., and others, Res- 
pondents. 
Second Appeal No, ‘4271 of 1986, 
16-11-1978, 
(A) Civil P. C. ( of 1908), S. 47 and 
O. 21,.Rr. 35, 36 — Decree for possession 
against mon-agricultural tenant — Ex- 
ecution under O. 21, R. 35 or 36 allowed 
to be barred by limitation — Separate suit 
. to enforce relief granted by decree — Not 
` maintainable, 
` When a decree is executable under the 
law and when the decree-holder allows 
such decree to become barred by law, he 
' cannot be allowed to get the fruits of the 
“decree by a separate action. (1876) 3 Ind 
© “App 241 (PC), Rel. on. (Para 10) 


Thus, where a decree for khas posses- 


Di- 


sion against a non-agricultural tenant is - 


obtained under the West Bengal Premises 


Tenancy Act and the plaintiff landlord . 


does not put the decree in execution with- 
in the time prescribed by the Limitation 
Act by obtaining either actual possession 
under O. 21, R. 35 or symbolic possession 
under O. 21, R. 36, the decree becomes 
ineffective and no separate suit can be 


v- filed for obtaining the same relief or re- 


, liefs or any relief based upon the decree, 
If such a suit is allowed, there would be 


the violation of the law and there would .- 


be no end of litigation. There will, in 
that case, be scope for. frivolous litiga- 
tion and unnecessary harassment and 
abuse of processes of Court. (Para 9) 
Anno: AIR Comm., C. P. C. (9th 1976 
Edn.), S. 47, N. 2. O 21, R. 35, N. 3. 


(B) West Bengal Non-Agricultural 
Tenancy Act (20 of 1949), S. 70 — Pro- 
tection of non-agricultural tenant against 
eviction — Decree for eviction must be 
executed according to law. 


Section 70 of the West Bengal Non- 
Agricultural Tenancy Act gives protec- 
tion to the non-agricultural tenant against 


eviction by the landlords by force and: 


illegal means taking law in their own 
. hands. - The provision clearly says that 
Soe oe ee a 


LV/LV/F577/78/KSB 


A.L R.. 


if a landlord wants to eject a tenant from; 
the land, he must obtain a decree to that. 
effect from a competent Civil Court and. 


then recover khas possession by evicting. 


the tenant therefrom in execution of the 
said decree.: In spite of the decree if the 
tenant. does not vacate or refuses to 
vacate the land in question, then the re- 
medy that lies with the landlord is to put 
the said decree into execution for re- 
covery of possession by ejecting -the 
tenant. There is, therefore, no scope 
again for filing a separate suit to get the 
benefit of the decree directly or indirectly 
without resorting to execution proceed- 
ings through Court and according to law. 
(Para 11) 
(C) T. P. Act (4 of 1882), S. 54 — Sale 
— Suit for possession agdinst non-agricul- 
tural tenant on determination of tenancy 
right — Decree in favour of landlord on 
payment of compensation to tenant for 
structure erected by him — It is not a 
case of sale under T. P. Act or otherwise. 
(Para 12) 
Anno; AIR Comm,, T. P. Act (4th Edn.), 
S. 54, N. I. 
Cases Referred: Chronological Paras 
(1876) 3 Ind App 241 (PC) 10 


S. C. Das Gupta and Kanan Kumar 
Ghosh, for Appellant; P. N. Mitter, A. K. 
Bose and Rameswara Saha, for Respon< 
dent No. 1. . 

R. BHATTACHARYA, J.:— In this Se- ` 
cond Appeal Chhaganlal Marwari, the 
principal defendant No. 1 of the original 
suit is the appeliant. The appeal is being 
contested by the plaintiff-respondent, the 
Indian Iron & Steel Co. Ltd. described 
hereinafter as the Company. : 

2 The allegation of the plaintiff-com<: 
pany in the plaint is that the pro forma 
defendant No. 4 Mahammadin Brothers, a 
business concern was a non-agricultural 
tenant in respect of the suit land under 
the plaintiff and thereafter some con- 
structions were made by the said tenant. 
The Company filed the Title Suit No. 76 
of 1953 in the First Court of Munsif, 
Asansol against Mahammadin Brothers 
for recovery of khas possession: of the 
suit land by evicting the said tenant 
therefrom on determination of the 
tenancy and also for recovery of- arrears 
of rent and mesne profits. In that suit a 
preliminary decree was passed on 12-11- 
1953. The recovery of khas possession of. 
the disputed property was to be made on. - 
payment of compensation as might be — 
agreed upon between the. parties or de- 
termined by the Court in respect of the- 


1979 


structures standing on the land. In terms 
of this preliminary decree a commission 


was appointed for determination of the. 


value of the structures and the compensa- 
tion was ultimately assessed by the Court 
at Rs. 1,390/- and the said amount was 
deposited by the plaintiff. Accordingly a 
final decree was passed against Maham- 
‘madin Brothers in Aug.; 1957. According 
to the company after the passing of the 
final. decree, Mahammadin Brothers 
abandoned the suit property in favour of 
the plaintiff although the said tenant had 
let out the suit premises to the principal 
defendant No. 1 Chhaganlal at a monthly 
rental of Rs. 30/- prior to the passing of 
the final decree. Chhaganlal in his turn 
let out the suit premises to the principal 
defendants Nos. 2 and 3 who started oc- 
cupying the suit premises, According to 
the plaintiff-company, after the passing 
of the final decree and the abandonment 
of the suit premises by Mahammadin 
Brothers in favour of the plaintiff, the 
right, title and interest of Mahammadin 
Brothers in the suit property came to vest 
in the plaintiff and as such the plaintiff- 
company became the direct landlord of 
the principal defendant No. 1. It has 
been further alleged that the defendant 
No. 1 promised to pay monthly rents but 
failed to pay the same. The plaintiff- 
company thereafter served a notice to 
quit upon the defendant No. 1 om the ex- 
piry of the last day of Aug., 1963. As the 
defendant did not comply with the 
notice, the company filed the instant suit 
for declaration of its title, recovery of 
possession of the suit premises and other 
reliefs. 


3. The. principal deJendant No. 1 
Chhaganlal contested the suit by filing a 
written statement. His case is that one 
Mahammadin and his brother Imammud- 
din were non-agricultural tenants in res- 
pect of the ‘suit land and they started a 
business in the name of Mahammadin 
Brothers, Chhaganlal was a tenant in 
respect of the structures under them and 
the defendants Nos..2 and 3 were his sub- 
tenants. It has been further alleged that 

_in 1950 Mahammadin and Imammuddin 
verbally sold away their right in the suit 
land along with the structures thereon to 
him, The defendant No. 1 accordingly 


has been in possession of the suit pro~ 


perty as of right lawfully and adversely 

and has thus acquired, in any view of the 

matter, absolute title to the suit property. 

The defendant No. 1 has denied that he 

is a tenant under the plaintiff. In the 

suit besides Chhaganlal, his tenants have 
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b2en made principal defendants Nos, 2 
and 3, “Mahammadin Brothers” has been 
made the proforma defendant No. 4 and 


~one Md. Isag has been made the pro forma 


defendant No. 5. Although Isaq filed the 


_written statement, he did not, as it ap- 


pears, contest the suit at the time of final 
hearing and moreover, there was no ap- 
peal by him against the decree of the ap- 
pellate court below. 


4. The learned Subordinate. Judge of 
the trial court did. not accept the plain- 
tiff’s case of abandonment of the suit pre- 
mises by Mahammadin Brothers and it 
was held that the plaintiff after the pass- 
ing of the final decree did not take de- 
l:very of possession of the suit premises, 
The learned Subordinate Judge also 
found that when the plaintiff did not 
abtain possession of the suit property by 
executing the decree passed in Title Suit 


. No. 76 of 1953 in execution of the said 


Gecree through court, the suit was liable 
to be dismissed and consequently the 
Flaintiff’s suit failed. Against that dismis- 
sal of the suit, the plaintifi-company pre- 
ferred an appeal and the learned Ad- 


‘ditional District. Judge allowed the ap- 


peal, On the question of fact, it was held 
that the plaintiff's case of abandonment 


‘cf the suit property in favour of the 


plaintiff or the story of getting possession 
cf the suit property amicably after the ° 
passing of the final decree was unaccept- 
able. It was also held that the story of 
the defendant No. 1 that he purchased 
the suit property by virtue of an oral 
sale was not true. The defendants’ case 
of adverse possession was not accepted. 
It was held by-the appellate court below 
that the defendant No. 1 was a tenant 
under Mahammadin Brothers, the previ- 
ous lessee under the plaintiff-company in 
respect of the structures on the suit land 
and that the defendants Nos. 2 and 3. 
were the sub-tenants. The learned Ad- 
ditional District Judge was of the view 
that as the defendant No. 1 was a tenant 
under Mahammadin Brothers, in respect 
of the structure alone, he was governed 
by the provisions of the West Bengal 
Premises Temancy Act and as such he 


‘could not have been evicted by the com- 


pany in execution of the decree. Ac- 
cordingly it was held that there was no 
necessity for the company to take deli- 
very of possession either symbolically or 
physically when defendant No. 1 was not 
bound by the decree. Next it has been 
held that S. 70 of the Non-Agricultural 
Tenancy Act is no bar to the company’s 
starting a fresh suit against the defen- 
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. dant No. 1 wko could not have been evict- 


ed by dint of the decree ‘obtained by the 


“company. In view of the findings it was. 


‘held by the appellate court. below that ~ 
` pellant to assail the judgment and the 


- the plaintiff-company was entitled to the 


reliefs claimed for declaration of its title 
to the suit property as also for recovery 


-of khas possession of the suit property by 


No, 1. 


-evicting the Cefendants when ‘a notice to 


quit was duly served upon the. defendant 
There is also a decree for re- 
covery of arrears of rent from the defen- 


dant No. 1 as mentioned. 


5. Mr. S. C, Das Gupta’ appears of be 
half of the appellant assisted by Mr. 


-Kanan Kumar Ghosh. Mr.. P. N. Mitter 


_Gpposes the appeal being assisted by Mr. 


_A. K. Bose and Mr. Rameswar Saha, the 


` facts based upon proper evidence. 


‘learned Advocates for respondent No. 1, 


the plaintiff-company,. 


6. In this Second’ Appeal we are not 
going to interfere with the findings of 
It has 


‘been held that the story of abandonment 


of the suit properties in favour of the 


_ company by Mahammadin Brothers, ‘the 
` previous tenant is not acceptable and ad- 


‘mittedly the plaintiff did not put the de- 
_cree into execution. 
‘held that the’ defendant No. 


It has been further 
1 was a 


- tenant under Mahammadin Brothers in 


tee 


respect of the structures and that, the 


` structures were constructed ‘by Maham- 
“madin Brothers, a non-agricultural tenant 
‘under the company in respect of. the ‘suit 
land. We also get that the ‘defendants 


Nos. 2 and 3 are the sub-tenants under 
the defendant No. 1 in“ respect of the 
structures. We also find and there is no 


dispute that in Title Suit No. 76 of 1953 
‘ already mentioned earlier, a preliminary 
-decree was passed in favour of the plain- 
- tiff-company and against Mahammadin 


` suit and now the defendant No. 4 in the 


Brothers, the principal defendant in ‘that 


present suit for recovery of khas posses- 


` sion of the disputed property on payment 
- of reasonable compensation for structures 


- standing on the- 


suit land and that 
ultimately the final decree was signed in 


>the said suit on 6-9-1957 in terms of the 
* preliminary decree for recovery of khas 
- possession of the suit property against 


‘the Mahammadin Brothers. The said final ` 


> decree was passed on the 22nd day of 


` August, 1957. 


There is no dispute also 


` that for compensation the plaintiff de- 
` posited the amount determined. by the 
--court-in favour of Mahammadin Brothers. 
- The present suit was filed by the com- 


~ pany: in Oct, 


1963. We accept these 
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. has been contended by Mr. 


- Mahammadin Brothers. 
‘relied upon by Mr. Das Gupta is that 


. Title Suit No. 


- Act. 


-'madin Brothers, 


‘thereof after the final decree, 


ALR, 


facts and proceed to consider the ques- 
tions of law canvassed from the side of 
the appellants. Two questions of law 
have been urged from the side of the ap- 


decree of the appellate court below. It 
Das Gupta 
that in view of S. 70 of the West Bengal 
Non-Agricultural Tenancy Act, the plain- 


: tiff-company cannot get any relief in the 


present. suit when it did not execute the 
decree obtained in Title Suit No. 76 of 
1953 for recovery of khas possession by 
evicting the non-agricultural tenant, 
The other point 


when the company did not obtain de- 
livery of possession, either khas or 


-symbolical, of the suit properties in ex- 
. ecution of the decree against Maham- 


madin Brothers, the said decree has be- 


. come ineffective and the plaintiff can get 


no relief by a separate suit. For this 
purpose Mr. Das Gupta has relied upon 


. O. 21, Rr. 35 and 36 of the Civil P. C. 


© % For the sake of convenience let us 
first take up the second point of law can- 
vassed by Mr. Dasgupta. The admitted 
position is that the company filed the 
76 of 1953 on 31-3-1953 for 
recovery of khas possession of the dis- 
puted land from the defendant Maham- 
madin Brothers, a non-agricultural tenant 


- under the provisions of the West Bengal 


Non-Agricultural Tenancy Act. The final 
decree was passed on 22-8-1957, Ad- 
mittedly the ccmpany did not execute 
the decree and consequently it did not 
take possession of the disputed: property 
either physically or symbolically, The 
decree obtained by the company could 


- not be executed after the period of three 


years from the date of the decree under 


` the provisions of the Limitation Act of 


1908 and as such the execution was 
barred under Art. 182 of the Limitation 
Of course after the period of the 
said limitation of the present case, the 
Limitation Act of 1968 came into effect 
on Ist of Jan., 1964 after the assent of the 
President of India on the 5th of Oct, 1963. 
In the Limitation Act of 1963 Art. 136 
corresponds to Art. 182 of the earlier Act 
and umder the new Article the period of 
limitation for execution of the decree has 
been extended to 12 years. In the case 
before us the company started the pre- 
sent action on the allegation that Maham- 
the non-agrieultural 
tenant abandoned the property in favour 
of the company and delivered possession 
This fact 





quit; 
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of getting possession of the.suit property 
amicably or otherwise by the company 
has been disbelieved by both the courts 
and ‘quite rightly. Now it is to be ‘decid- 


‘ed whether bya separate suit the’ com- 


pany can evict the defendant No.” 1, a 
tenant of Mahammadin Brothers, in res- 
pect of the structures under the provisions 
of the’ West Bengal Premises Tenancy 
Act and also the defetidants Nos. 2 and 3, 
the’ sub-tenants under the defendant 
No. 1. The allegation in the plaint ‘of the 
‘present suit is that the plaintiff-company 
was accepted by the defendant No. 1 as 
his landlord after the ‘alleged’ abandon- 
ment of the suit property by Maham- 
madin Brothers, that the’ sub-tenants, 
defendants Nos. 2 and 3 were illegally 
holding: the” premises’ and that, the 


‘tenancy of the ‘defendant No. 1 under the 


company’ was determined _ by „notice to 


8, In Rese to a in: the een’ 
suit, the plaintiff-company: ‘at the ‘very 
outset is to prove that the defendant: No. 1 
under whom : defendants Nos. 2°’ and 3 


“were sub-tenants: was a tenant under the 


company, that: is ‘to say, it has got'to be 
established by the. company that there 
was a' relationship of landlord and tenant 
as between: the company: and:the defen- 
dant No. 1: -If that fact-is mot : proved, 
the plaintiff can get'no relief. Mr: Das 
Gupta, the learned Advocate ‘for the ap- 


. ‘pellant has, therefore, argued that'.un- 
‘less: the: decree, . the company obtained 


against Mahammadin . Brothers ‘for re- 


‘covery of khas possession was executed 


through Court within the: prescribed pe- 
riod granted by law, the plaintiff: cannot 


-have any right in the disputed property 


or any relationship’ of landlord ‘as be- 


‘tween it and the defendant 'No. 1. O. 21 


‘of. the Civil P. C. speaks’ about the’ exe- 


-consider Rr. 35° j 
‘Sub-rule (1) of R. 35- says that in case 


cution of decree and orders. Rules 30 to 
40 of O. 21 relate to the mode of execu- 
tion of the decree or order.: For- the 
contention of Mr. Das Gupta, we are to 
and 36 ‘in ‘particular. 


of a decree for delivery..of any immov- 
able property, possession : thereof -shall 
be -delivered to the party claiming un- 
der the decree by removing.-any person 
bound by the decree who refuses.to ` va- 
cate the property if necessary. : Rule 36 


. of O, 21 of the Civil- P, En reads as fol- 


lows: 

Where'a dectee is forthe galiet of 
any immovable property`in ‘the occup- 
ancy ` of a tenant or other ` person entitl- 
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„and the relationship of 
tenant .as- between the parties became 


of ‘Mr. Mitter cannot be accepted, 


- under Mahammadin Brothers, 
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ed to occupy the same and not bound by 


‘the decree to relinquish such occupancy, 
_ the Court shall order delivery to be made 


by affixing a copy of the warrant in 
some .conspicuous place .on the property, 
and ‘proclaiming to: the occupant by a 
beat of drum or other customary mode, 


„at some convenient ‘place, the substance 


of the decree in regard to property. 


9.. The contention of Mr. Mitter for 
the plaintifi-respondent is that the de- 
fendant No..1 was a tenant under the 
non-agricultural tenant against whom 
the company obtained the ‘decree and as 
such the company by. virtue of the de- 
cree could not have evicted the defen- 
dant No, 1 or the defendants Nos, 2 and 
3 according to the provisions of the 


` West Bengal Premises Tenancy Act. Mr. 


Mitter’s argument is that in the said cir- 
cumstances the decree could not have 
been executed and as such after the 


“passing of the decree, the defendant No. 


1 automatically became a tenant under - 
the company in respect of the structures 
landlord .and 


The contention 
In 
view of Rr. 35 and 36 of O. 21 of the 
Civil P. C. read with Art. 182 of the 
Limitation Act of 1908 of the -relevant 
time, after the passing of the decree for 


ipso facto established. 


recovery of khas possession of the suit 


property, the plaintiff was to put the 
decree into execution within three years 
from the date of the decree and if it 


‘was possible for the plaintiff to get khas 


possession of the property, that could 


‘have been recovered under R. 35 of O. 21 


of the Civil P. C. and in any view of the 
matter a symbolical possession could 
have been taken by the plaintiff under 
R. 36. It cannot be stated,therefore, that 
in the present case the plaintiff could not 
läve taken’ symbolical possession’ of the 
disputed properties through Court in exe- 
cution ‘of the decree, Unless at least 
symbolical possession’ is taken in execu- 
tion of the decree as provided for by 


“law, it: cannot be said that the plaintiff 


has effected the decree and became act- 
ually vested with the title or interest 
therein having a connection with a ten- 
ant- of- the defendant against whom the 
decree has been passed. In the present 
case, when the plaintiff did mot make 
the. decree effective by putting it into 
execution, it cannot claim any relation- 
ship with the defendant No, 1, a tenant 
the judg- 


` {There will, 
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ment-debtor whose interest the plaintiff 
claims. When a decree is passed in fa- 
vour of a plaintiff in a suit, the plaintiff 


is to follow up the decree and obtain. 


the reliefs granted by making it effec- 
tive according to law prescribed. The 
Civil P. C. says how a decree is to he 
executed and if a decree is not executed 
according to the provisions of the Code 
or if the plaintiff-decree-holder allows 
the decree to te. barred by the Limita- 
tion Act for execution, no separ ate suit 
can be filed for obtaining the same re- 
lief or reliefs or any relief based upon 
the decree. If such a suit is allowed, 
there would be the violation of the law 
and there would be no end of litigation. 
in that case, be scope for 
frivolous 





litigations and unnecessary 


harassment and abuse.of processes of 
Court. 
10. In this connexion we may refer 


‘. to the decision of the Privy Council in 


the case of Mirza Mahammad. Aga Ali 
Khan Bahadur v. the widow of Balma- 
kaund reported in (1876) 3 Ind App 241. 


That was an appeal from the judgment ` 


and the decree of the Judicial Commis- 
sioner of Oudh. In that case the plain- 


- tiffs filed a suit resting the claim on a 


decree previously obtained’ practically ta 
enforce the previous decree. In the ap- 
peal below, the learned Judicial Commis- 
sioner of Oudh in a portion of his judg- 


“ment held: 


r 


approved of it. 
„there. is the 


If every decree-holder could proceed 
by regular suit to enforce- his decree, 
all the provisions in- the Civil P. C. in 


‘regard to executions of the- decree would 
_be of no avail. 


But it is evident to the 
Court that where the Legislature has 


prescribed a particular mode of enforc- 


ing a right created by a decree,. the pos- 
sessor of- that right is bound to follow 
the procedure prescribed, and no other. 
The. Judicial Committee of the Privy 
Council agreed with that principle and 
When in the. Civil P. C. 
mandatory provision for 
execution of the decree as prescribed for 


` getting the reliefs under the decree, no 


, separate .suit shall lie for getting the re- 
_liefs under the decree. by a 


separate 
suit. . Clearly, therefore, when a decree 
is executable under the law and when 
the decree-holder allows such decree to 
become barred by law, he cannot be al- 
lowed to get the fruits of the decree- ‘by 


a separate action. 


il. In connexion with the second 
contention of Mr. Das Gupta as discuss- 


Chhagan Lal v. Indian Iron & Steel Co. Ltd. 


A.t R. 


ed above, it is quite relevant and suit- 

able tó discuss ard decide the first con- 

tention of Mr. Das Gupta - relating to 

S. 70 of the West Bengal Non-Agricul- 

tural Tenancy Act. The said section 

says, “No non-agricultural teņant shall 

be ejected from the tenancy or from any 

non-agricultural land which he holds 

except in execution of a decree of a- 
competent Civil Court.” This section 
gives protection to the non-agricultural 
tenant against eviction by the landlords 
by force and illegal means taking law 
in their own hands. The provision clear- 
ly says that if a landlord wants to. eject 
a tenant from the land, he must obtain 
a decree to that effect from a, competent) | 
Civil Court and then recover khas pos-| 
session by evicting the tenant therefrom 
in execution of the said decree. Of 
course in case of amicable settlement be- 
tween the parties or voluntary delivery 
of possession by the tenant, the land- 
lord may recover khas possession. But 
if the tenant does not vacate the land even 
after the decree is passed against him 
by a Civil Court, then the landlord is to 
execute the decree and this execution of 
the decree means execution according to 
law. The words “in execution of a de- 
cree? mentioned in S. 70 of the West 
Bengal Non-Agricultural Tenancy Act is 





. Significant and consistent with the pro- 


vision of Order: 21 of the Civil P. C. In 


-spite of the decree if the tenant does 
‘not vacate or refuses to vacate the land 


in question, then the remedy that: lies 
with the landlord is to put. the said- de-| 
cree into executicn for recovery of pos-| 
session by ejecting the tenant. There.is, 
therefore, no scope again for filing a se- 
parate suit to get the benefit of the de- 
cree directly or indirectly without: re- 
sorting to execution proceedings through 
Court and according to law. 


12. Mr. Mitter has argued, in order 
to avoid the.. lega] points raised by Mr. 
Das Gupta, that the effect of the..decree 
obtained by the company. in Title Suit 
No. 76 of 1953 was the transfer of the 
tenancy right of Mahammadin - Brothers 


-as compensation was paid by the com- 


pany as directed by the Court. Mr. Mit- 
ter wanted to say that when com- 
pensation was paid for the structures, it 


- Was as-good as sale of the structures in 


favour of the plaintiff-company on pay- 
ment of consideration and, therefore, as 
soon as decree was passed, on deposit of 
compensation by che company, the right, 
title and interest of Mahammadin Bro- 
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thers, the defendant of the previous suit, 
passed to the company and consequent- 
ly the company became the landlord of 
the defendant No. 1. We cannot accept 
the analogy of salé in the present case. 
The plaintiff according to the provision 
of the West Bengal Non-Agricultural 
Tenancy Act filed a suit for recoverr of 
possession of the disputed land agéinst 
the defendant, a non-agricultural terant, 
on determination of the tenancy right. 
According to the provision of the said 
Act there was a direction for payment 
of compensation to the tenant on com- 
pliance with which a decree would be 
passed. In fact, according to law the 
plaintiff-company obtained the dézree 
for recovery of possession for eviction of 
the non-agricultural tenant. We cannot 
hold that this was a case of transfer un- 
der the T. P. Act or otherwise by which 
after the passing of the decrée the 
plaintiff would automaticially become 
the landlord of the defendant No. 1, a 
tenant of Mahammadin Brothers and 
would be deemed to have recovered ‘zhas 
possession. This contention of Mr. Mit- 
ter is unacceptable. 


13. In view of our discussions akove, 
as the plaintiff did not excute the de- 
cree according to the provisions of the 
Civil P. C. and in view of the fact that 
the plaintiff did not obtain delivery of 
possession of the suit properties symbo- 
lically or physically according to law, 
there was no relationship between the 
plaintiff-company and the principal de- 
fendants in the matter of tenancy a: al- 
leged and as such the suit was liable to 
be dismissed. We accept -the conten:ions 
of Mr. Das Gupta as indicated above. 


14. In the result, the appeal succ2eds. 
The judgment and the decree of the ap- 
pellate court below are hereby set aside 
and the suit shall stand dismissed. In the 
circumstances of this case we direct that 
the parties shall bear their own costs in 
this appeal and also in the courts below. 


MONOJ KUMAR MUKHERJEE, J.:— 
I agree, 
ne ae 
Appeal allcwed. 


Dwip Chand v. Pravash Kumar (SB) 


‘Cal. 
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SPECIAL BENCH 
P. C. BOROOAH, A. N. BANERJEE 
AND D. C, CHAKRAVORTI, JJ. 

Dwip Chand Munda and another, Peli- 
tioners v. Pravash Kumar Chowdhury 
and another, Opposite Parties. 

Criminal Revn. Case No. 175 of 1976 
D/- 31-1-1979. 

Calcutta High Court (Appellate Side) 
Rules Chap. VII Rr. 1 and 5, Chap. II 
Part I R. 9 (2) — Criminal matter — 
Saele Judge is bound by decision of 

. B. — He cannot refer to Chief Justice 
A constitution of Special Bench — 
Chief Justice has no inherent jurisdiction 
to constitute Special Bench in such a 
case. AIR 1975 Cal. 450 Not followed. 
Precedent — Judicial Precedent, (Cri- 
minal P. C, (1974) S. 482). 


In criminal matters the Appellate Side 
Rules of Calcutta High Court have no 
provision for the constitution of a Spe- 
cial Bench on the requisition of a 
Single Judge. On the other hand, 
there is a specific provision in the se- 
cond proviso to Rule 9 (2) of Part I, 
Chapter I] of the Rules which lays down 
that a Single Judge may send back a par- 
ticular case to the Criminal Division 
Bench. A single Judge cannot there- 
fore bypass the Division Bench and ask 
for a reference to a larger Bench and the 
Chief Justice, in the event of such re- 
ference, cannot be deemed to have any 
inherent power to constitute a larger 
Bench in clear violation of the Rules of 
the High Court. AIR 1975 Cal. 450 Not. 
followed, 1962 (i) Cri LJ 770 (SC) Ex- 
plained. (Para 10) 

It is also improper that a Single Judge 
should make a reference to the Chief 
Justice. not because there are conflicting 
decisions of Division Benches of the 
same High Court, but on account of con- 
flicting decisions of Benches of that High 
Court and other High Courts. Unless a 
Single Judge follows the precedents laid 
down by Division Benches of that Court 
the resultant judiciel anarchy and un- 
uniformity of decisicns can well be ima- 
gined, AIR 1975 SC 1146 Rel. on. 


(Para 11) 
Cases Referred: Chronological Paras 
1977 Cri LJ 1492: 81 Cal WN 976 1 
AIR 1975 SC 1146 : 11 


AIR 1975 Cal 450:79 Cal WN 996 (SB) 


1. 3, 4, 6, 8, 10 
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AIR 1971 Cal 331 a yay 
1962 (1) Cri LJ 770: AIR 1962 SC 876 
a ae 5, 6, 7, 9 
Nalin -Chandra Banerjee, Krishna 
Benode Ray, Gobinda Lal Ghosh, Sushanta 
Banerjee, and Chandan Ghosh, for Peti- 
tioners; Balai Chandra Ray, 
Nandan Adhikary, for Opposite Party 
No. 1; Biren Mitra, 
N. A.` Chowdhury, and Dilip Kumar 
Banerjee, for the State. 
- P. C. BOROOAH J: — -This Special 
Bench has been constituted on the re-" 
quisition of N..C. -Mukherjee, J.. who 
being unable to agree’ with a: Division . 
Bench decision of this Court in the case. 
of Kamal Krishna De v. State (81 Cal: 
W. N. 976) : 


view of conflicting decisions -of,:-other 


High Courts on the point, referred the: 


matter to the learned Chief Justice for- 
constituting a larger Bench. relying. on the - 
principle laid down in the case of Tara 


Dutta v, State, 79 Cal WN 996 : (AIR. 
1975 Cal 450) (SB). a 
2 On December 16, 1975 the com- 


plainant opposite party -Pravash Kumar 
Chowdhury lodged a petition of com- 
plaint against the petitioners in the Court 
of the Sub-Divisional Judicial Magistrate . 
at Basirhat alleging commission of of- 
fences under Ss, 148, 324, 307 and 395 read 
with S. 120B of the Indian Penal Code. 
The learned Magistrate after examining 
the complainant and one witness by an 
order dated December 16, 1975 issued 
process against the petitioners under the 
aforesaid sections overruling their con~- 
tention that it was necessary to examine. 
all the witnesses in accordance with the 
provisions of Section 202 of the Code 
of Criminal Procedure, 1973. Against 
this order the Rule has been obtained.. 


3. The point in issue in this Rule and 
which according to N. C. Mukherjee, J. 
requires the consideration of a larger 
Bench, is whether in cases instituted on 
a complaint and, which are exclusively’ 
triable by a Court of Session. the Magis- 
trate is required to call upon the com- 
plainant to produce all his witnesses and’ 
to examine them under the proviso to 
Section 202 (2) of the Code before the 
issue of process? Incidentally different 
Division Benches of this Court, not only 
in the case. reported in 81 Cal. W. N: 
976: (AIR 1975 Cal 450) (SB) but also 
in other unreported decisions, have con- 
sistently -held that in such cases a Magis- 
trate has to call upon the complainant 
to produce all his witnesses and to. ex- 
amine them, 


Nisit | 


Public Prosecutor; ` 


(1977 Cri: -LJ 1492) and-~in 


A.LR. 
4.. Mr, Balai Chandra Ray, ‘learned 
Advocate appearing ‘on behalf: of the 


complainant. opposite ‘party, has’. assailed 

the competency of the -réference.:: ‘Mr. 

Ray has submitted that a single Judge 
is bound by a ‘decision’ of the Division ` 
Bench and.in case of any disagreement a 
reference can only. be made to a Bench 
of two Judges as laid down in the Ap-. 
pellate Side Rule of this High Court .and 

the learned Chief..Justice has: no'in- 
herent: power to bypass:the Rules and to: 
constitute a-Special: Bench .in criminal 
matters on the requisition ofa single 
Judge:. Mr. Ray: has further submitted- 
that to-this: extent the decision of Tara 
Dutta-v. State (supra) is not:correct. Mr.- 
Nalin: Chandra, Banerjee. learned Advo-_ 
cate -appearing on: behalf- of :the .peti-- 
tioners,--has adopted Mr. Ray’s argu-- 
ments, rh Fy 3 . 


5. According to` the learned Public 
Prosecutor appearing on behalf of the 
State, there is no provision in the Ap- 
pellate Side Rules which makes ït man-- 
datory on a single Judge to follow the’ 
decision of a Division Bench, as such a 
single Judge can, when he differs, make 
a reference to the learned Chief Justice 
for constitution of a larger Bench and 
the learned Chief Justice having un- 
limited power under proviso (ii) of Rule 
1, Part I, Chapter II of the Appellate 
Side Rules can constitute a larger Bench 
on such requisition, As regards the in- 
herent power of the learned Chief Jus- 
tice. Mr. ‘Mitra, on: the basis of the au- 
thority. of the Supreme Court decision in. 
the case of Pramatha Nath Talukdar v, 
Saroj Ranjan Sarkar (AIR 1962 SC 876): 
(1962 (1) Cri LI 770). has submitted that. 
the learned Chief Justice had the in- 
herent power to constitute this Special 
Bench on, the eet of. N, C. 
Mukherjee, J. . 


6. The ae Chief Justice dabaa 
tuted the ‘Special Bench in Tara Dutta’s 
case (AIR 1975.-Cal 450) after R. Bhat- 
tacharyya, J. had directed the matter to 
be placed before him for constitution of 
a suitable larger Bench to examine the 
question’ of law involved and to dispose 
of the same. The Special Bench relying 
on the decision of the Suvreme Court in 
the case of Pramatha Nath Talukdar v. 
Saroj Ranjan Sarkar (supra) held that 
the learned Chief Justice can exercise 
his inherent power to constitute a larger 
Bench in criminal matters in situations 
or circumstances envisaged in civil mat- 
ters by proviso (ii) to Rule 1, Chapter II 
of the Appellate Side Rules, 
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7. The appellants in the case report- . 


ed in AIR 1962 SC 876: (1962 (1) Cri LJ 
770) had gone up to the Supreme Court 
after obtaining special leave against two 


orders of this Hon’ble Court — one of a- 
revisional - 


Special Bench dismissing two’ 
applications and the other of a Division 


Bench refusing a certificate for leave to. 


appeal under Article 134 (1) (c) of the 
Constitution, The Special Bench had 
been constituted after a Division Bench 
had agreed that, because of the -import- 
ance of the questions of law raised 


the two applications in revision and 


some earlier decisions of this Court bear-. 
the application - 


ing on those questions. 
should be referred to the Chief Justice 


for constituting a larger Bench. But as the’ 


Division Bench did not formulate the 
point or points on which they differed 
from the earlier Division Bench deci- 
sions of this Court, the question of com- 
petency of the Special Bench was raised. 
The Supreme Court was unanimous on 
the question of competency of the Spe- 
cial Bench and S. K. Das, J. in his mino- 
rity judgment dealt with this aspect in 
detail. In paragraph 12 of the judgment 
the learned Judge has observed :- 


“Even if Rr, 1 and 5 in Chapter VII 


may not strictly speaking, apply to the 
present case because the Division Bench 
consisting of Mukherjee and Bose, JJ. did 
not formulate the point or points on 
which they differed from the earlier 
Division Bench decisions referred to by 
Mukherjee J., I think that the principle 
of those rules would apply and it was 
open to the Chief Justice, on a reference 
by the Division Bench, to constitute a 
larger Bench to consider the:case. I am 
also in agreement with the view expres- 


sed by the Special Bench that the ab- ` 


sencé of a proviso to R. 9 in Chapter II 
corresponding to the proviso to R. 1 does 
not take away the inherent power of the 
Chief Justice to refer any matter to a 
Bench of thrée Judges”, 


8. The aforesaid observation was also 
referred to by the Special Bench in Tara 
Dutta’s case (AIR 1975 Cal 450) (SB). 


9, Under Rules 1 and 5 of Chapter VII 
of the Appellate Side Rules’ a reference 
may be made in criminal matters to a 
Full Bench by a Division Bench when it 
differs from another Division Bench and 
the point or points of difference have to 
be formulated. The Special Bench con- 
stituted in the case of Pramatha Nath 
Talukdar v, Saroj Ranjan Sarkar (1962 
(1) Cri LJ 770) (SC) was on a requisition 


in, 


Dwip Chand v, Pravash Kumar (SB ) (P. C. Borooah J.) [Prs. 7-11] Cal, 167: 


by a Division Bench of this Court and the 
Supreme Court in the said case held that ` 
the Chief Justice had the inherent power 
to constitute a larger Bench in special cir- 
cumstances, -What would constitute the 
special:..circeumstances has not been 
elaborated by the Supreme Court. It: 
must however be borne in mind that the 
reference for the constitution ofa larger 
Bench in that matter was in conformity 
with the Appellate Side Rules of this- 
Court in all respects, except the for-. 
mulation of the question for decision. The 
Supreme Court therefore obviously 
meant- -that in such circumstances the: 
learned Chief Justice may exercise his. 
inherent power, 


10. In criminal’ matters the Appellate 
Side Rules of this Court have no provision 
for the constitution of a Special Bench 
on the requisition of a-single Judge. On 
the other hand, there is a specific provi- 
sion in the second proviso to Rule 9 (2) 
of Part I, Chapter II of the Rules which 
lays down that a single Judge may send 
back a particular case to the Criminal 
Division Bench. A single Judge cannot 
therefore bypass’ the Division Bench ‘and 
ask for a reference to a larger Bench and 
the learned Chief Justice, in the event 
of such reference, cannot be deemed to 
have, any inherent power to constitute a 
larger Bench-in clear violation of the 
Rules: of this Court. To this extent we 
must respectfully differ from the views 
of the Special Bench in the case of Tara 
Dutta v, The State (AIR 1975 Cal 450) 
(supra) and hold that the learned Chief 
Justice has no inherent power to consti- 
tute a Special Bench in criminal matters 
on the’ requisition made by a single 
Judge. 


‘11. We are also constrained to pointi 
out the impropriety of a single Judge 
making a reference to the learned Chief 
Justice, not because there are conflict- 
ing decisions of Division Benches of this 
Court, but on account of conflicting de- 
cisions of Benches of this High Court and 
other High Courts. Unless a single Judge 
follows the precedents laid down by Divi- 
sion- Benches of this Court the resultant 
judicial anarchy and ununiformity of deci- 
sions ‘can well be imagined. The Supreme 
Court has also in a recent decision in 
the case of B. Banerjee v. Smt. Anita Pan 
(AIR. 1975 SC 1146) observed as follows 
(at p, 1148): 

“The two appeals before us, raising - 
substantially identical points, have been 
heard together and are being disposed of 
by a common judgment, - Both of them 
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stem from a decision of the Calcutta High 
Court reported as Sailendra Nath v. S. 
E. Dutta (AIR 1971 Cal. 331). One of 
the decisions under Appeal (C. A. 2063 
of 1973) was rendered by a single Judge 
of the High Court following a Division 
Bench ruling of the same Court (i.e. the 
one reported as AIR 1971 Cal 331) since 
he was obviously bound by it”. 

12. In the premises aforesaid we hold 
that the reference made by N. C. 
Mukherjee, J. to the learned Chief Jus- 
tice is incompetent. The Rule will be 
placed for hearing before: the single 
Bench taking criminal matters to be 
disposed of in accordance with law. 

A. N. BANERJEE, J.: — I agree. 

D. C. CHAKRAVORTYI, J.: — I agree. 
Order accordingly. 
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MURARI MOHAN DUTT AND 
D. C. CHAKRAVORTI, JJ, 


Anath Bandhu De, Appellant v. 
Krishna Lal’ Das and others, Respon- 
dents. 

Second Appeal No. 674 of 1970, D/- 
4-9-1978. 


. (A) Hindu Law — Religious endow- 
ment — Shebaitship — Succession to 
office- of, 


If the founder of the debutter had 
laid down any mode of devolution of 
the office of shebait, the office would 
devolve according to that mode. In 
its absence, the office would devolve 
in accordance with the Hindu Law of 
succession i.e, the office of shebait 
would be a hereditary one. In this case 
the founder had willed that the exist- 
ing shebait was to appoint his imme- 
diate successor. The shebait appointed 
his four song one after another and 
thereafter created a line of succession 
contrary to the mode laid down by 
the founder. Held that except for the 
appointment of shebait’s eldest son, 
the other appointments and the line of 
succession prescribed were invalid. The 
office held reverted to the heirs of the 
founder and the sole heir (only son) 
of the last nominated shebait could 
not lay claim to the office since there 
was no independent gift of the office 
in his favour, AIR 1932 Cal 791 (FB); 
AIR 1936 PC 318: (1888-89) 16 Ind 
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Anath Bandhu v. Krishna Lal (M. M. Dutt J.) 


ALR 


App 137 (PC), AIR 1925 PC 139 and 
(1898) ILR 25 Cal 354, Foll. ; 
(Paras 6,8,9, & 11) 
(B) Hindu Law — Religious endow- 
ment — Shebaitship — Line of succes- 
sion opposed to Hindu Law void. 
Prescribing a line of succession to 
the office of the shebait in tail male. 
being opposed to Hindu Law would be 
void. AIR 1932 Cal 791 (FB), Foll 
(Para 6) 
(C) Hindu Law — Religious endow- 
ment — Shebaitship — A compromise 
decree would not validate a line of 
succession void being opposed to Hindu 


Law. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1936 PC 318:41 Cal WN 1 7 


AIR 1932 Cal 791:37 Cal WN 29 (FB) 
6 


AIR 1925 PC 139:23 All LJ 537 11 
(1898) ILR 25 Cal 354 il 
(1888-89) 16 Ind App 137 (PC) 11 


Mukul Gopal Mukherjee, for Ap- 
pellant; Manmohan Mukherjee and. 
Miss Suniti Sen Gupta, for Respon- 
dents, 


M. M. DUTT, J.:-— This appeal is 
at the instance of the plaintif and it 
arises out of a suit for declaration of 
title, permanent injunction and for 
accounts. 


2. The case of the plaintiff was that 


.one Nayan Chand Nandi installed the 


deity Sree Sree Gopinath Jew Thakur 
at 5A, 5B, and 5C, Ratan Babu Road, 
Cossipur, more than a century ago. 


. His son Mathura Mohan dedicated the 


Ka schedule properties to the deity. 
The Kha ‘schedule properties were ac- 
quired out of the income of Ka sche- 
dule properties. By an Arpannama 
executed by Mathura’ Mohan in or 
about Ashar 1229 B. S., he appointed 
his widow Rashmoni and his brother’s 
widow Jagadiswari as joint shebaits of 
the deity. The Arpannama is not, how- 
ever, traceable. After the death of 
Jagadiswari, the shebaitship of the 
deity devolved upon Rashmoni who 
acted as the sole shebait up to about 
1859. By a will dated October 21, 1859, 
Rashmoni appointed her relation Sri- 
stidhar as the shebait of the deity. Sri- 
stidhar. by a will which was probat- 
ed, created aline of succession to the 
office of the shzbait. He appointed his 
four sons, namely, Harinarayan, ‘ Hari- 
pada, Haribhusan and  MHarimohan 
as the successive shebaits ` and it 
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was directed that after their dezcths 
the eldest for ‘the time being. amor.gst 
his grandsons, great . grandsons and 
lineal male desendants would be the 
shebaits of the deity. As per the direc- 
tion in the .will of Sristidhar, Hari- 
narayan, the father of the plaintiff, 
became the shebait. 

3. It appears that there was sceme 
dispute amongst the sons of Sristidaar 
about the shebaitship of the. deity. 
Haribhusan and Harimohan, the fafher 
of the defendant No. 1, instituted a 


suit being Title Suit No. 89 of i918 — 
which was re-numbered as Title Suit 
No, 1. of 1927, in the Court of the 


Second Additional Subordinate Julge, 
Alipore, against Harinarayan and Sm. 


Manjusree Dasi, the widow of Hari- 
pada, relating to the shebaitship’ of 
the deity. That suit was eventually 


compromised between the parties and 
a compromise decree was passed on 


March 2, 1928. It was inter alia direct- - 


ed in the said compromise decree that 
the parties would be bound by ` the 
terms and conditions as mentioned in 
the will dated Magh 29, 1310: B. S. of 
the late Sristidhar Dey including the 
direction for appointment of successive 
shebaits. Further, it was’ directed -hat 
in accordance with the terms of the 
said will, the defendant No. 1 Eari- 


narayan would continue as the she- 
bait. and on his death or. relinquish- 
ment of the office of shebait, the 
plaintiff No. 1  Haribhusan Dey 
and in his absence, the plaintiff 
No. 2 Harimohan Dey would succes- 
sively become the  shebaits. Hari-> 
Narayan remained the shebait till 


September 14, 1928 when ‘he died and 
thereafter Haribhusan became the she- 
bait, Haribhusan died on April 18, 
1948 and thereafter Harimohan became 
the shebait. Harimohan died. on March 
3, 1960, but before his death he ap- 
pointed his son Krishnalal, the defen- 
dant No. 1. as the shebait on Febru- 
ary 7, 1955. The contention of the 
plaintiff was that the appointment of 
the defendant No. 1 was illegal. It 
was the plaintiffs ‘case that he was 
the original shebait of the deity and 
was entitled to have the custody of 
the deity and to possess the debatter 
properties on behalf of the deity. Ac- 
cordingly, the plaintiff filed the said 
suit for a declaration that he was the 
lawful shebait of the deity and for per- 
manent injunction and accounts, _ 
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4. The pro forma defendents Nos. 1 
to 8, who are the heirs of the other 
sons of Sristidhar, supported the plain- 
tiff. Krishnalal who was the principal 
defendant contested the suit. His de- 
fence was that under the Arpannama 
of Mathura Mohan, the relevant pro- 
visions of which were’ to be found in 
the will of. Rashmoni, Sristidhar could 
not lay down any line of succession in 
his will. He was only entitled to ap- 
point his next  suecessor-shebait. In 
any event, Sristidhar having created a 
line of: succession in tail male which 
was unknown to Hindu law, such line 
of succession was void and invalid. 
Harimohan, who was the last surviv- 
ing son of Sristidhar, held office of 
the shebait from April 1948 to March 
1960 and on the strength of the ap- 
poiniment made by him, the defen- 
dant was now lawfully holding the 
office of the shebait. It was contended 
that as the line of succession in tail 
male as laid down in the will of Sri- 
stidhar was invalid in law, the plain- 
tiff did not become thẹ shebait 
after the death of Harimohan, and he 
was not entitled io any of the reliefs 


. prayed for in the suit. 


5. The learned Subordinate Judge, 
4th Court, Alipore, who tried the suit, 
upheld the contention of the defen- 
dant and dismissed the suit. The plain- 
tiff, being aggrieved by the judgment 
and decree of the learned Subordinate 
Judge, filed an appeal against the same 
which was heard by the 9th Court of 
the Additional District Judge, Alipore. 
The learned Additional District’ Judge 
took the same view as that of the 
learned subordinate Judge. Further, 
he held that as Harinarayan did not 
appoint his successor, the appointments 
of his brothers in accordance with the 
will of Sristidhar cr in terms of the 
compromise decree were void, and 
that accordingly, the shebaitship would 
revert to the family of the founder 
Mathura Mohan Nandi. Upon the said 
findings, he dismissed the appeal. 
Hence this second appeal by the plain- 
tiff. 

6. It has been already stated that 
the will of Mathura Mohan Dey is 
not traceable, but the directions given 
by him for the appointment of she- 
bails have been mentioned in the 
will of his wife Rashmoni, who be- 
came the shebait. It appears from the 
will of Rashmoni that her husband, 
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the founder of the debutter, directed that Sristidhar 


the shebait holding office for the time 
being would, before his death or re- 
linquihhment of his office of the she- 
bait, appoint or nominate his successor. 
It also appears that before his death 
Mathura Mohon had appointed his wife 
Rashmoni and his brother’s widow Jaga- 
diswari as the joint shebaits with the 
right of survivorship, and that since the 
death of Jagadishwari, the office was 
held by Rashmoni alone. Under her 
will, Rashmoni appointed her near re- 
lation Sristidhar as the next shebait of 
the deity with the direction that before 
his death or relinquishment of office, 
he should appoint one of his heirs if he 
is considered suitable or any other per- 
son as he would think fit, as the she- 
bait. Instead of appointing his succes- 
sor, Sristidhar by his will laid down a 
line of succession in tail male to the 
office of the shebait. He directed that 
his eldest sor Harinarayan would be 
the first shebait and thereafter his other 
sons would become the shebaits in suc- 
cession and, after the deaths of or re- 
linquishment of office by his sons, the 
eldest for the time being amongst the 
Srandsons, great grandsons and lineal 
male descendents would be the shebaits 
of the deity. Sristidhar was not the 
founder of the debutter, nor was he a 
donor and, accordingly, he had no ‘right 
to create a line of succession contrary 
to that laid down by the founder. Even 
assuming that he had such a right, still 
he was not entitled to create a line of 
succession to the office of the shebait 
which was opposed and repugnant to 
Hindu law. The leading case on the 
point is the Full Bench case of Mono- 
har Mukherjee v. Bhupendra Nath 
Mukherjee, 37 Cal WN 29: (AIR 1932 
Cal 791) (FB). It has been laid down 
in that case that the founder of Hindu 
debutter is competent to lay down rul- 
es to govern the succession to the of- 
fice of shebait, subject to the restric- 
tion that he cannot create any estate 
unknown or repugnant to Hindu law. 
There can be no doubt that the line of 
succession to the office of the shebait 
in tail male as laid down in the willof 
Sristidhar is opposed to Hindu law and 
accordingly, it is void and inoperative. 

7. Mr. Mukul’ Gopal Mukherjee, 
learned Advozate appearing on behalf 
, Of the plaintiff appellant, however, 
Submits that as the plaintiff, who is the 
. Son ‘of Harinarayan, was in being when 
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died, he is entitled to the 

office of the shebait for he is not hit 
by the rule against perpetuity, It is 
true that the said rule is not applicable 
to the plaintiff as he was alive at the 
time of death of Sristidhar, but the 
gift of shebaitship was not made to him 
by Sristidhar independently by name. 
A similar question came up for consi- 
Geration before the Privy Council in 
Ganesh Chunder Dhur v. Lal Behary 
Dhur, 41 Cal WN 1: (AIR 19386 PC 
318). In that case, the founder of the 
debutter directed in his will as follows: 


“I appoint my sons Kartick Chunder 
Dhur and Ram Chunder Dhur to bethe. 
Shebaits of the said Thacoors and I 
direct that upon the death. retirement 
or refusal to act of any of them or any 
of the future sh2baits the then next 
eldest male lineal descendant of 
Kartick Chunder Dhur or Ram Chun- 
der Dhur shall act as a Shebait 
in place of the deceased or retir- 
ing Shebait or Shebaits refusing to 
act as such — it being my intention that 
the eldest. for the time being in the 
male line of my said sons Kartick 
Chunder Dhur and Ram Chunder Dhur 
shall always remain as joint Shebaits 
and in the event cf the death or refu- 
sal to act of any Shebait the then next 
male member of the branch to which 
the Shebait dying or reZusing belonged 
shall act as a Shebait in his place and 
stead.” 


8. The testator's son Kartick died 
on May 24, 1927, leaving his son Netye, 
and the other son Ram died on October 
17, 1928 leaving four sons of whom 
Lalbehary was the eldest. It was held 
by the Privy Council that after the res- 
pective deaths of Kartick and Ram, by 
the will an invalid attempt was made 
to lay down the line of succession not 
permissible under the Hindu law. It 
was further held that though Lal. 
Behary and Netye were in life at the 
testator’s death, yer thera being no in- 
dependent gift of the office for life in 
favour of persons, who were to take 
respectively on the death or retirement 
of Kartick and Ram, including Lal Be- 
hary and Netye, they were not entitled 
to come in as shebaits. It was directed 
that on the deaths of Kartick and Ram 
respectively, the successicn to the office 
of shebait and the income of the estate 
must be according to the ordinary 
Hindu law of succession. In view of the 
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above Privy Council decision; the con- 
tention made on behalf of the appel- 
lant cannot ‘be accepted. 

9.- It has - been 
under the will of the founder of the 
debutter the- existing shebait was- tc 


true that .Sristidhar 
pointment of his. four sons one after 
of succession opposed to Hindu’ law 
but :the appointment of Harinarayan. 
the father of the plaintiff, was quite 
legal and valid. Hariarayan was the im- 
mediate 
dhar. The. appointments of other sons 
after Harinarayan were not in accord- 
ance- with the terms of the will ofthe 


ed to -appoint his immediate successor. 
The. lower appellate court has also held 
and, in our opinion, rightly that the 
appointment of. Harinarayan was. quite 
valid, and. that the other appointments 
were invalid, 


10. In this’ connection, it may be 
stated that the compromise decree 
whereby the parties bound themselves 
by, the terms of the will of Sristidha= 
regarding the 
could not ‘render valid the line of Suc- 
cession laid down by Sristidhar in hi: 
will ag the sarhe was void’ being op- 
posed to Hindu Law. The plaintiff 
might be under the impression thal 
Horimohan would > honour the agree- 
ment which was arrived at by the par- 
tièş in the said suit relating to thz 
compromise decree, but 'Horimohar: 
violated the terms of the compromis= 
decree’ and appointed his son, the de- 
fendant No, 1. as the next Shebait. 


‘ll. The question, however, is whe 
ther the plaintiff succeeded to ths 
shebaitship after the death of his father 
Harinarayan. It has been laid down by 
the Privy Council in Gossamee Sres 
Greedharreeji v. Rumanlolljee Gos- 
samee, (1888-89) 16 Ind App 137, thet 





according to Hindu law when the ‘wor, 


ship of a thakoor has been ` founded, 


the shebaitship is held to be vested in 


the heirs of the founder, in default cf 
evidence that he has disposed of ‘t 
otherwise, or there had been some ús- 
age, course of ‘ dealing, or some cir- 
cumstances to show a different mode 
of devolution, This principle has also 


been reiterated by the Privy Council in’ 


Pramatha Nath’ Mullick v. Pradhyumna 
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_ Stated alreädy, that : 


appoint his immediate successor.. It is- 
directed the ap-. 


another and thereafter. created the line ° 


successor in office of Sristi- ‘ 


founder, for Sristidhar was only entitl-. 


appointment of Shebait<. 
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Kumar Mullick, AIR 1925 PC 139, 1n 
the instant case, a mode of devolution 
has been laid down by the founder of 
the ‘debutter. It has been already stated 
that Mathura ‘Mohan, in his will, direzt~ 
ed‘ ‘that'a shebait should, before his ~ 
death, appoint or nominate his succes- 
sor to the office. The shebaitship ‘of fhe 
deity devolved. in accordance with the. 
said direction. The last shebait was 
Harinarayan who was the immediate 
successor of his father. Sristidhar, as 
nominated by :+t.him. Harinarayan, how- 
ever, did not -appoint his successor to 
the office of shebait. Thus there wasa 
break in the mode of devolution as 
directed by the founder of the debat- 
ter, It is-claimed that the plaintiff be- 
ing the sole heir of Harinarayan suc- 
ceeded to the shebaitship. of the deity 
under the Hindu law of succession. It 
is no doubt true that skebaitship is pzo- 
perty and it is heritable like any other 
property, subject to the condition that 
the founder of the cebutter has mot 
laid down iany mode of -devolution of 
the office: of. shebait. In case such a 
modé ‘is laid down, the office of she- 
bait: would devolve according to that 
mode. In the absence’ of any disposition. 
of shebaitship, it will devolve inac- 
cordance with the, Hindu law of suc- 
cession, and, in. that case, the office of 
shebait will be a hereditary office. In 
Jagannath Prasad Gupta.v. Runjit Sirgh 
(1898) ILR 25 Cal 354, a Division Bench 
of this Court . consisting of Maclean 
C. J. and Banerjee J. has laid down 
that where a shebait does not appcint 
his or her successor as provided in she 
will of the founder, end where thare 
is no. other provision for the ap- 
pointment of shebait, the managemant 
of the endowment must revert to ‘he 
heirs of. the founder. The shebaitsirip 
of the deity in the hands of Harinara- 
yan was not hereditary and so ihe 
question of succeeding .to it by the 
plaintiff as the heir of Harinarayan 
does: not at all arise. In the circtum- 
stances, the plaintiff is not entitled to 
the same -by right o2 inheritance. As 
Harinarayan. did not appoint his succes- 
sor in terms of the will of the founder, 
there was ‘a break in the mode of de- 
volution as laid down by the founder 
and it would, accordirgly, revert back 
to his heirs. The lower appellate court, 
in our opinicn, has taken the correc’ 
view in this regard. The plaintiffs € 








coar 
r 
eee 


172 Cal. [Prs 1-3] 


claim to shebaitship 
be allowed, 


cannot, therefore, 


12. Before we part with this appeai,. 


it may be recorded that the Courts be- 
low are right in holding that the defen- 
dant No. 1 has not acquired any title to 
the shebaitship by adverse possession. 
„13. For the reasons aforesaid, this 
appeal is dismissed, but in view of the 
facts and circumstances of the case, we 
direct the parties to bear their own 

costs throughcut. 
D. C. CHAKRAVORT] J.:— I agree. 
Appeal dismissed. 


AIR 1979 CALCUTTA 172 
M. M. DUTT AND 
D. C. CHAKRAVORTI JJ. 
Kanailal Pramanik, Appellant v. Sm. 
Puspa Rani Pramanik, Respondent. 
Second Appeal No, 1007 of 1972, 
30-8-1978, 


Hindu Adoptions and Maintenance 
Act (78 of 1956), S. 19 (1), (2) — Par- 
tics governed by the Dayabhaga School 
of Hindu Law — Widowed daughter- 
in-law if entitled to maintenance from 
father-in-law. 


Sub-sec. (2) of S. 19 applies only to 
parties governed by the Mitakshara 
law, There is no question of a widow 
inheriting a share of her husband in 
any coparcenary property under the 
Dayabhaga School of Hindu Law. The 
provision of sub-sec. (2) of S. 19 can- 
not, therefore, apply when the parties 
belong to the Dayabhaga school of 
Hindu law. (Para 4) 

But sub-sec. (1) of 'S. 19 confers a 
right on a widowed daughter-in-law to 
claim maintenance from her father-in- 
law irrespective of ` whether they are 
governed by Mitakshara or the Daya- 
bhaga School of Hindu Law. (Para 4) 

Anno: AIR Manual (3rd Edn.) Hindu 
Adoptions anc Maintenance Act, S. 19 
N. 1, 

Subrata Nayak, for Appellant. 

M, M. DUTT. J.:— This appeal is at 
the instance of the defendant and it 
arises out of a suit for recovery - of 
maintenance. The only point that is in- 


D/- 


volved in this appeal is whether a 
Hindu father-in-law governed by the 
Dayabhaga School of Hindu Law, is 
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under a legal 


obligation to maintain 
his destitute 


widowed daughter-in-law. 
2, The respondent Sm. Puspa Rani 
Pramanik, who was the plaintiff, is the 


widowed daughter-in-law of the ap- 
pellant, Kanai Lal Pramanik. The 
respondent was married to the appel- 


lants son Satyanarayan Pramanik in 
Baisakh 1335 B. S5. Unfortunately, her’ 
husband died in the monih of Agraha- 


yan 1357 B. S. without leaving any 
issue. Both the respondent and her 
husband were minors at the time of 


their marrige. It has been found by 
the trial court that the respondent who 
has been living in her father’s house 
has no sourze cf income by which she 


- can maintain herself. Her father is also 


a poor man. The appellant, her father- 
in-law, .has, however, considerable 
quantities of Jand. The appellant has 
refused ‘to maintain his: daughter-in- 
law, namely, the respondent. In that 
view of thé matter, the trial court has 
decreed her suit in part. It has been 
directed tha; she will be entitled to 
Rs, 40/- per month from the appellant 
on account of her maintenance with 
effect from the date: of the decree. 
Further, it has been decreed that the 
respondent would get a sum of Rs. 10/- 
per month along with the. monthly 
maintenance from the appellant on ac- 
count of her accommodation. The res- 
pondent’s claim for arrears of main- 
tenance has also been decreed in part 
to the extert of Rs, 480/-. The proper- 
ties mentiored in Schedule 'B’ to the 
plaint have been charged for the 
amounts decreec. The lower appellate 
court has also affirmed the findings 
and the decree of the trial court. 


. 3. The findings of the courts below 
have not been challenged before -us.on 
behalf of the appellant, for ‘those are 
findings of fact. Mr. Subrata Nayak, 
learned Advocate appearing on behalf 
of the appellan: has. however, urged 
that in view of S. 19 (2) of the Hindu 
Adoptions and Maintenance Act, 1956, 
the respondent is not entitled to any 
maintenance from her father-in-law, 
the appellart. Before we consider the 
said contention, it may be stated that 
under the Hindu law the obligation of 
the father-in-law to ‘maintain his 
widowed daughter-in-law is a moral 
obligation which cannot be enforced in 
case the father-in-law refuses to. main- 
tain his daughter-in-law. After the 
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death of the father-in-law, this moral 
obligation .ripens into legal’ obligation 
of his heirs to maintain her out of tke 
estate of her father-in-law. The Hindu: 


Kanailal v. Puspa Bani 


Succession Act, 1956 has effected a 
material change ‘in tihe rights of a 
widow in the. matter of inheritance. 


Under that Act; “a widowed daughter- 
in-law is a Class I heir of her father- 
in-law. Section 19 cf- the Hindu Adoz- 
tions and Maintenance Act ‘provides as 
follows :— 


“19 (1) A Hindu wife, whether maz- 
ried before or after the ‘commence- 
ment of this Act, shall be entitled =o 
be maintained after the death of her 
husband by her father-in-law: 


Provided and to the extent that sne 
is unable to maintain herself out of 
her own earnings or other property cr, 
where she has no property of her own. 
is unable to obtain maintenance— 

(a) from the estate of her husband 
or her father or mother, or 

(b) from her-son:or daughter, if ary, 
or his or her estate. 


_ (2) Any obligation under sub-sec, (1) 
shall not be enforceable if the father- 
` in-law has not the means to do so from 
any coparcenary property in his pos- 
session out of which the daughter-in- 
law ‘has not obtained any share, and 
any such obligation shall cease on the 
re-marriage of the daughter-in-law.” . 

4. It is contended on behalf of the 
appellant that as sub-sec, (2) refers to 
the coparcenary property, S. 19 is rot 
applicable to persons governed 
the Dayabhaga, School of Hindu Lew. 
We are unable to accept this conten- 
tion. It is truesthat, the concept of «o- 
parcenary property is that of Mitak- 
shara School of Hindu Law, but there 
is no reason to hold that S, 19 dies 
not apply to a father-in-law who is 
governed by the Dayabhaga School of 
Hindu Law. Sub-sec. (1) of S. 19 doses 
not either expressly or by necessary 
implication indicate that the provision 
of sub-sec. (1) is applicable only te a 
Mitakshara father-in-law. It is ineon- 
ceivable that the legislature will pro- 
vide for the maintenance of destitute 
widowed ‘daughter-in-law of Mitakshara 
families only, : leaving such daughter- 
law of Dayabhaga families to starva- 
tion. Sub-sec. (1) of S. 19 confers a 
right on a widowed daughter-in-law to 
claim maintenance from her father-in- 
law irrespective of whether they are 
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governed by the Mitakshara or the 
Dayabhaga School of Hindu Law, Un- 
der sub-sec, (1), a father-in-law is un- 
der a legal obligation to maintain his 
widowed daughter-in-law, provided 
that she is unable to maintain herself 
out of her own earnings or other pro- 
perty, or where she has no property of 
her own. is unable to obtain mainten- 
ance from the estate of her husband or 
her father or mother or from her son © 
or daughter, if any, or from his or her 
estate. Sub-sec. (2), however, puts a 
restriction on the’ exercise of the 
right of the daughter-in-law to en- 
force the obligation of the father-in- 
law to maintain her if the father-in- 
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‘law has not the means to do so from 


any coparcenary property in his posses- 
sion out of which the daughter-in-law 
has obtained, a-share. Sub-sec. (2), 
therefore, applies to a case where the 
parties are governed by the Mitakshara 
School of Hindu law. The restriction 
that has been put under sub-sec. (2) on 
the right -of a widowed daughter- 
in-law to enforce the obligation under 
sub-sec. (1) against a Mitakshara 
father-in-law is not without reason. It 
is clear from the provision of sub- 
sec, (2) that in enacting that sub-sec- 
tion the legislature had in its mind the 
provision of S, 6 of Hindu Succession 
Act, 1956. S. 6 inter alia provides that 
when a male Hindu dies having at the 
time of his death an interest in ,the 
Mitakshara coparcenary property and 
leaving behind him surviving a female 
relative specified in Class Iof the Sche- 
dule tothe Act or a male relative speci- 
fied in that class who claims through 
such female relative, the interest of the 
deceased in the Mitakshara coparcenary 
property shall devolve by testamentary 
or intestate’ succession, as the case may 
be, and not by survivorship. In view of 
S. 6, if a male coparcener dies leav- 
ing behind him a‘ widow, the latter will 
inherit the > share of her husband in 
the coparcenary property, As, therefore, 
by ‘virtue of S, 6 of the Hindu Succes- 
sion Act, the interest of a-deceased son 
in the Mitakashara - coparcenary pro- 


perty develves upon his widow by test- 


amentary or intestate succession, the 
father-in-law has been absolved from the 


obligation to maintain his widowed dau- 


-ghter-in-law. if she has obtained a share 


of her husband’s interest in’ the copar- 
cenary property. In case she has not 
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obtained such share, still the obligation 
cannot be enforced against the father- 
in-law unless the coparcenary property 
in the hands of the father-in-law is 
sufficient for the discharge of the ob- 
ligation. Under the Dayabhaga. Schcol 
of Hindu law, however, so long as tne 
father is alive the property, whether 
self-acquired or coparcenary understood 
in the sense of ancestral property, be- 


longs to him absolutely and his 
sons have no claim to the same, He 
may dispose of his property in any 
way he likes, There is, therefore,, ne 


question of a widow inheriting a share 
of her husband in any  coparcenary 
property under the Dayabhaga School 
of Hindu Law. The provision of sub- 
sec. (2) of S. 19 cannot, therefore, apply 
when the parties belong to the Daya- 
bhaga School of Hindu law. In our 
view. therefore, as the parties are gov- 
.erned by the Dayabhaga School of 
‘Hindu law, the provision of sub-sec, (2) 
of S, 19 does not apply. There is no 
substance in the contention of the ap- 
pellant that S. 19 is applicable only 
where the parties are governed by the 
Mitakshara School of Hindu Law. No 
other point has been argued in this ap- 
peal, ee 
5. The appeal is, accordingly, dis- 
missed, but as none on behalf: of. the 
respondent has appeared at the hearing 
of the appeal, there will be no order 

for costs. 
D. C. CHAKRAVORTI, J.:— I agres. 
‘Appeal dismissed. 
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D. C. CHAKRAVORTI, J. 
_ Saranan Mondal and another, Peti- 
tioners v. Bejoy Bhushan Ghosh, Respon- 
dent. poe S 
_C. R. No, 2208 of 1976, D/- 15-3-1979. 

(A) W. B. Land Reforms Act (10 of 
1956), S. 8 — Application under — Ap- 
plicant must show that there was trans- 
fer of bolding of a raiyat. 

Before an application under S. 8 may 
lie whether on the ground of the petitioner 
being a co-sharer in the holding or on 
the ground of his possessing land adjoir- 
ing such holding, it is incumbent on the 
petitioner to show that there was transfer 
of either a portion or share of a holding 
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‘while. laying down a 
_ does not require that the contesting -hol- 
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of a raiyat, Tha word “holding” has been 
defined by section 2(6) of the said Act 


_as meaning the land or lands held by a 


raiyat and treated as a unit for assessment 
of revenue, In the absence of an aver- 
ment to that effect the application is lia- 
ble to be dismissed. (Para 6) 


. (B) W. B. Land Reforms Act (10 of 
1956), S. 8(1) Provisos First and Second 
—. Scope of the two Provisos.: AIR 1975 
Cal. 290 Dissented from. 


The two provisos are distinct and it 
would not be proper to read both the 
provisos together while considering the 
scope of either of the provisos. The first 
proviso lays down a rule of preference 
when the contest is one between a co- 
sharer raiyat and a raiyat possessing land 
adjoining the holding transferred, The 
first proviso in clear terms lays down that 
the co-sharer raiyat will have prior right 
to pre-empt where a co-sharer raiyat and 
a raiyat possessing land adjoining the 
holding concerned both apply for such 
transfer. The second proviso does not 
say that it is to apply where each of the 
raiyats possessing lands adjoining the 
holding concerned applies for transfer of 
such lend to him. The second proviso 
only lays down a rule of preference which 
is to be applied amongst raiyats posses- 
sing land adjoining the holding transfer- 
red, ` (Para 10) 


o “Thus, there is no reason why the second 


proviso shall have no application when 


the raiyat holding adjoining land having 


the longest’ common boundary with the 


` land transferred happens to be the trans- 


feree himself. The first proviso has its 
application to cases where the contest is 
between a co-sharer raiyat and a raiyat 
holding land ad‘oining the land transfer- 
red ‘and each of whom applied under ‘sec- 
tion 8 with a view to exercising his right 
to pre-empt. But the second proviso 
rule of preference 


ders of adjoining lands should be persons 
each of whom made an application under 
Section 8.-They may also be persons 


‘pitted against each other as pre-emptor 


and pre-emptee. The absence of the 
words ‘both apply for such transfer" in 
the second proviso is material, In cons- 
truing a statutory provision the court 


- cannot add words mot appearing therein. 


AIR 1975 Cal, 290, Dissented from. 
(Para 10) 
(C): W. B. Land Reforms Act (10 of 
1956), S. 8 — Application under — Limi- 
tation of four months — Date of transfer 
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has to be excluded in computing period 


. of limitation, (Para 11) 
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Bejoy Bhusan Ghosh, for Petitioners; 
Bhakti Bhusan Mondal, Bhaktipada 
Ghosh, Amlesh Kr, Banerjee and L.C. 
Bihani, for Opposite party. 


ORDER :— This Rule is directed against 
order dated April 5, 1976 of the learned 
Additional District Judge, Birbhum 
whereby the learned District Judge, dis- 
missed the appeal preferred from order 
dated May 21, 1974 made by the learned 
Munsif, at Dubrajpur. 


2. The present, petitioner made before 
the said learned Munsif an application 
under section 8 of the West Bengal Land 
Reforms Act, 1955 with a view to enfor- 
cing his right of pre-emption and the case 
made out in the said application under 
section 8 is that the opposite party No. 2 
Bhanubala Dassi by a registered Kobala 
dated July 20, 1973, (corresponding to 4th 
Shravan 1380 B.S.) transferred to O.P. 
No, 1 for a consideration of Rs, 1499/- 
plots Nos. 2055, 2048 and 2076 under 
Khatian No, 109 within Mouza Simlakuri 
under P,S. Dubrajpur in the district of 
Birbhum, that the petitioner is the owner 
of Plot No. 2109 which is adjacent to said 
Plot No. 2055 having the longest common 
boundary with the land transferred, that 
the petitioner is accordingly entitled to 
pre-empt the land transferred and that 
he has deposited the entire consideration 
money together with a further sum of 
Rs, 150/~ representing 10% of the consi- 
deration money, 


‘3. The opposite’ party, No,’1 contested 
the case by filing a written statement 
wherein he denied the material allegations 
contained in the said application under 
section 8. His specific case is that as he 
purchased three plots of land and the 
petitioner asked for pre-emption in res- 
pect of only one of those plots the case 
ought to fail, that as the total considera- 
tion of Rs. 1499/~ was paid in respect of 
the three plots the pre-emption case ought 
to fail, that Plot No. 2109 is not contigu- 
ous to Plot No. 2055, that the petitioner 
is not the owner of adjoining land having 
the longest common boundary with the 
land transferred, that the petitioner is in 
possession of lands in excess of the ceil- 
ing prescribed by law and cannot as such 
-ask for pre-emption, that the opposite 
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party No. 1 is the owner of Plots Nos. 
2052 and 2056 which are lands contiguous 
to Plot No, 2055 and that the right of pre- 
emption conferred by said section 8 on the 
ground of vicinage imposes an unreason- 
able restriction on the right to hold and 
dispose of property guaranteed by Article 
19 (1) (£) of the Constitution. 


4. The learned Munsif dismissed the 
Mise, case arising out of the said applica- 
tion under section 8 on the ground that 
section 8 of the said Act imposes an unrea~ 
sonable restriction on the right to hold 
and dispose of property guaranteed by 
Article 19(1)(f) of the Constitution. 


5. The appeal that was preferred by 
the petitioner from the decision of the 


‘learned Munsif was also dismissed by the 


Court of Appeal below though on grounds 


_ different from those which weighed with 


the learned Munsif. The Court of appeal 


. below relying on the decision in Narayan 


Chandra Ghosh v, Sanat Kumar, (1975) (2) 
Cal LJ 79: AIR 1975 Cal 290 accord- 
ing to which the provisions of section 8 
of the West Bengal Land Reforms Act 
were not violative of the constitutional 
rights guaranteed by Article 19(1)(£) of 
the Constitution, held that the-said appli- 
cation under section 8 was maintainable. 
It, however, held that as the opposite 
party No. 1 herein also had land adjoin- 
ing the lands sought to be pre-empted, the 
present application under section 8 would 
not lie. In this view of the matter the 
Court of appeal below dismissed the. ap- 
peal. Hence the. present application 
under Article 227 of the Constitution. 


6. The learned lawyer for the peti- 
tioner contended that the Court of appeal 
below was wrong in holding that as the 
opposite party No. 1 also had land adjoin- 
ing the lands sought to be pre-empted, an 
application under section 8 of the Land 
Reforms Act could not lie. Before I dis- 
cuss the question raised on behalf of the 
petitioner and those raised on behalf of 
the Opposite Party No, 1, I consider it 
proper to point out that both the Courts 
below as also the learned lawyers repre- 
senting the parties lest sight of one very 
important matter which alone should have 
resulted in failure of the ‘application under 
Section 8 of the West Bengal Land Re- 
forms Act. A persual of the application 
under said section 8 would show that 
nowhere in the four corners of the appli- 
cation the petitioner did make out the 
case that there was transfer of a portion 
or share of the holding of a raiyat. Be- 
fore an application under said section 8j 
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may lie whether on the ground of the 
petitioner being a co-sharer in the hold- 
ing or on the ground of his possessing 
land adjoining such holding, it is incum- 
bent on the petitioner to show that there 
was transfer of either a portion or share 
of a holding of a raiyat, The word 
“holding” has been defined by section 2(6) 
of the said Act as meaning the land or 
lands held by a raiyat and treated as a 
unit for assessment of revenue. In the 
present case, there is no averment in the 
application under section .8 stating that 
there was a transfer of a share or portion 
of a holding. of a raiyat. The application 
proceeded on the basis that O.P, No. 2 
transferred some property mentioned in 
the schedule thereto and the schedule 
simply shows that Plots Nos, 2055, 2048 
and 2075 measuring respectively .09, .05 
and .04 cents of P.S. Dubrajpur Mouza 
Simlakuri, Khatian No, 109 were the lands 
transferred. Thus, when the very vital 
equirement of section 8 of the said Act 
was not found complied with, the appli- 
cation under section 8 should have failed 
on that ground only. 


7. ‘Further, under sub-section (1) of 
section 8 of the said Act, when there is a 
transfer of a portion or share of holding 
of a raiyat to any person other than a co- 
sharer in the holding, a co-sharer raiyat 
of the holding cr a raiyat possessing land 
adjoining such holding may apply for 
transfer of the said portion .or share .of 
the holding to him. But that is subject to 
the limit mentioned in section 14M. ` It is 
significant to note that the application 
under section 8 of the sdid Act does not 
disclose that the lands held by the peti- 
tioner together with lands sought to be 
pre-empted would not exceed the ceiling 
of the land that can be. held by the peti- 
tioner under the law. 


8. In the circumstances aforesaid, the 
determination of the question raised by 
both the learned lawyers representing the 
parties would not be necessary. However, 
when certain questions, were raised I 
‘consider it proper to discuss them. 


9. The learned ‘lawyer appearing on 
behalf of the petitioner was right in say- 
ing that under the law the Court of ap- 
peal was not justified in dismissing the 
application under section 8 solely on the 
ground that opposite party-No. 1 also held 
land adjacent to the lands transferred. 
The learned lawyer for the petitioner re- 
lied on the decision in Narayan Chandra 
Ghosh’s case (AIR 1975 Cal 290) (supra) 
and argued that the second proviso to 
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section 8(1) of the said Act did not con- 
template a transfer to a person who was 
already a raiyat possessing adjoining 
lands and that accordingly a transferee 
cannot pre-empt against himself. The 
two provisos to S, 8 (1) of the said Act 
are as follows: 


“Provided that if a co-sharer raiyat 
and ‘a raiyat possessing land adjoining 
such holding both apply for such trans- 
fer, the former shall have the prior right 
to have such portion or share of: the 
holding transferred to him, and in such, 
a case the deposit made by the latter 
shall be refunded to him: 


Provided further that as amongst rai- 
yats possessing lands adjoining such hold~ 
ing preference shall be given to the 
raiyat having. the longest common boun- 
dary with the land transferred.” 


‘10- In the decision referred to. above 
S. K. Datta J., rightly pointed out that 
the first proviso lays down that when 
there are rival claimants for pre-emption, 
of whom one: is a co-sharer in the hold- 
ing concerned and the other is a raiyat 
possessing land adjoining that holding, the 
co-sharer raiyat will have the prior right 
to pre-empt. ' The learned Judge while 
considering the scope of the second ` pro- 
viso is of the opinion that both the provi- 
sos are to be read together and that under 
the second proviso accordingly only in 
case of rival'claims for pre-emption the 
preference is to be . given 'to the raiyat 
owning adjoining land having the longest 
common boundary with the land trans- ' 
ferred. Thus, according to His Lordship 
the second proviso has no application to 
a case where both the pre-emptor and the 
pre-emptee held land adjoining thè land 
transferred.. Thus, according to the deci- 
sion referred to above the second proviso 
is restricted in its application to the rival 
claims of adjoninz land-holders each of 
whom has preferred a claim by making 
applications under said section, 8.. ‘The 
two provisos, to my mind, are distinct 
provisos and it wculd not perhaps be pro- 
per to read both the provisos together 
while considering the scope of either of 
the -provisos. . As each proviso is an inde- 
pendent and distinct proviso while consi- 
dering one of them the other proviso 
ought not to.be regarded as having any 
bearing on the proviso under considera- 
tion, The first proviso lays down a rule 
‘of preference when the contest is -one 
between a co-sharer raiyat and a raiyat 
possessing land adjoining the holding 
transferred, The first proviso in clear 
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terms Jays down that. the co-sharzr 
raiyat will have prior right to pre-emot 
where a co-sharer raiyat and a raiyat 
possessing land adjoining the holdirg 
concerned both apply for such transfer. 
The second proviso does not say that it 
is to apply where each of the raiyes 
possessing lands adjoining the holdirg 
concerned applies for transfer of such 
land to him. The second proviso only 
lays down a rule of preference which is 
to be applied amongst raiyats possessir.g 
land adjoining the holding transferred. 
In such cases, according to the second 
proviso preference shall be given to tke 
raiyat holding land having the longest 
common boundary with the land trans- 
ferred, Thus, its application is not con~ 
fined to two rival adjoining land-holdecs 
both of whom have applied to exercise 
their right of pre-emption under Sex- 
tion 8. To put such a construction on t.e 
second proviso as would restrict ts 
application to the case of the only rival 
claims preferred by two adjoining lan:l- 
holders both of whom are pre-emptors 
would require the introduction into t.e 
proviso of something which is not there. 
For, I have already pointed out that 
though the words “both apply for such 
transfer” appear in the first proviso they 
are absent in. the second proviso. Fur- 
ther, such a construction of the second 
proviso as is warranted by the decisicn 
referred to above would deprive a 
raiyat possessing adjoining land havirg 
the longest common boundary with the 
land transferred only because he hap- 
pens to be the transferee and as surh 
the pre-emptee, This will also be oppos- 
ed to one of the objects with which tkis 
Land Reforms Act was promulgated. 
The consolidation of holdings is one af 
the avowed objects of the said Act, The 
second proviso requires that when the 
matter is one amongst raiyats possessirg 
lands adjoining the lands transferred 
preference shall -be given to the raiyut 
holding land having the longest common 
boundary with the land transferred. 
Thus, there is no reason why this pri- 
viso shall have no application when the 
jraiyat holding adjoining land having tke 
longest common boundary with the land 
transferred happens to be the transferze 
himself, The first proviso has its appl-- 
cation to cases where the contest is b2- 
tween a co-sharer raiyat and a raiyat 
holding land adjoining the land trani- 
ferred and each of whom applied und:=r 
Section 8 with a view to exercising Ins 
‘right’ to pre-empt. But the second pr-- 
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viso while laying down a rule of pre- 
ference does not require that the con- 
testing holders of adjoining lands should 
be persons each of whom made an 
application under Section 8. They may 
also be persons pitted against each other 
as pre-emptor and pre-emptee. The 
absence of the words ‘both apply for 
such transfer’ in the second proviso is 
material. In construing a statutory pro- 
vision we cannot add words not appear- 
ing therein, We have to adhere to the 
grammatical and ordinary sense of thé! 
words used unless such adherence: leads 
to some absurdity, repugnance ‘or incon- 
sistency with the rest of the provision. 
This is accepted as the golden rule of 
construction, In the present case the 
grammatical and ordinary sense of the 
words used in the second proviso sup- 
ports the view taken by me as aforesaid 
and does not give rise to any repugnance, 
absurdity or inconsistency. A departure 
from the grammatical and ordinary sense 
of the words used shall -work injustice 
and give ‘rise to an anomaly. If the 
second proviso is restricted in its appli- 
cation to only cases of contending pre- 
emptors having lands adjoining the land 
transferred, though the ordinary mean- 
ing of the words used does not warrant 
such a view, a pre-emptee holding ad- 
joining lands having longest common 
boundary will have to part with the 
land transferred which will go to an 
owner of adjoining land not having the 
longest common boundary with the land 
transferred, Accordingly, I hold that the 
second proviso will also apply to a case 
where the pre-emptee and  pre-emptor 
are both possessing lands adjoining the 
land transferred, In the present case, the 
question as to whether the pre-emptor 
or the pre-emptee possessed land ad- 
joining the holding concerned and hav- 
ing the longest common boundary with 
the land transferred was not taken ` up 
and decided by either of the courts be- 
low. Further in view of the fact that the 
application under Section 8 was not 


maintainable, the question as to whe- 
the the pre-emptor or ‘the pre-emptee 
had lands adjoining and having the 


longest common boundary with the land 
transferred is not required to be decided. 


11. The learned lawyer representing 
the opposite party No. 1 contended that 
in the present case the application under 
Section 8 was barred by limitation, The 
period of limitation according to said 
Section 8 in the case of the pre-emptor 
who claims to have lands adjoining the 
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holding concerned 
the date of transfer. The transfer in this 
case was made on July 20, 1973 and the 
application under Section 8 was made 
on November 20, 1973. So far as the 
question of computation of the period is 
concerned the learned lawyer relies on 
two decisions namely Abdul Latif 
Nomani v, Commissioner, Gorakhpur, AIR 
1968 All 44 and South British Fire and 
Marine Insurance Co. v. Brajanath Shaha, 
(1909) ILR 36 Cal 516. The said Allaha- 
bad decision relies on the decision in 
said Calcutta case, In the Calcutta case 
the question that arose is whether a 
suit instituted on April 15, 1907 claiming 
asum of money under an insurance policy 
because of a fire occurring in the mid- 
night of October 14, 1906 was within the 
period of limitation when the prescribed 
period of limitation was six months ac- 
cording to the English calendar. A Full 
Bench of the Calcutta High Court in the 
case referred to above decided that the 


suit was not brought within the period, 


for the fire occurred before the midnight 
of October 14, 1906 and the suit was 
instituted on April 15, 1907, one day 
after the expiration of six months, There 
the day on which the fire occurred was 
excluded. If, therefore, October 14, is 
excluded the first calendar month com- 
mences from October 15, 1906 and the 
period of six months expired on April 
14, 1907. According to the provisions 
of Section 3(27) of the Bengal General 
Clauses Act, 1399, “month” shall mean a 
month recorded according to the British 
Calendar. In the present case, if the 
date of transfer i.e. July 20th, 1973 be 
excluded then the calendar month would 
Jbegin from July 21, 1973, and the period 
of 4 months would expire on November 
20, 1973. In this view of the matter it 
cannot be contended that the present 
japplication under Section 8 was beyond 
the period of limitation, 


12. In view of the discussions afore- 
said, I cannot but hold that the Rule 
ought to be discharged. The Rule is 
accordingly discharged, There will, how- 
ever, be no order as to costs. 


Rule discharged. 
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SUDHINDRA MOHAN GUHA, JJ. 


Assam Roadways, Appellant v, National 
Insurance Co. and others, Respondents. 


A. F. O. D. -No. 151 of 1977, D/- 
5-4-1979. 


Carriers Act (3 of 1865), Sections 6 
and 9 — Entrustment of goods to carrier 
— Loss or damage to goods in trahsit — 
Burden of proof, 

Section 9 very clearly states that “in 
any suit brought against a common 
carrier for the loss, damage or non- 
delivery of goods entrusted to him for 
carriage, it shall not be necessary for 
the plaintiff’ to prove that such loss, 
damage or non-celivery was’ owing to 
the negligence or criminal act of the 
carrier, his servants or agents.” Thus, 
it is clear that the onus is entirely on 
the carrier. He is called upon to prove 
that he took reasonable ‚care, It -is he 
who has to lay down the available evid- 
ence before the court or at least so 
much of it as is needed to satisfy the 
court that it has ^a reliable history of 
the material facts. If this evidence esta- 
blishes as the true cause a fact or event 
for which the carriers are not respon- 
sible, their burden’ is discharged. If it 
does not establish such a case, then they. 
have to go further and prove that they 
exercised due care and skill in such of 
the matters depending upon their acts, 
as can still reasonably be supposed to 
contain the true explanation. It is, how- 
ever, the well known principle that 
question of burden of proof is not of 
such practical importance when mass of 
evidence is before the Court, The ques- 
tion whether the carrier was negligent 
or not will not arise and that he will 
always be held liable for loss or damaga 
as a common carrier’s liability is that of 
an insurer. But such liability can be 
limited by the carrier by a special con- 
tract, as provided in Section 6. (1890) 
ILR 17 Cal 39; AIR 1955 Assam 65; 
(1884) ILR 10 Cal 166 (FB), Ref, (Para 4) 


Held on facts that the carriers had 
succeeded in proving that there was no 
negligence or criminal act on their part 
and they had limited their liability in 
case of accident and, as such, were not 
liable for damages resulting from acci- 
dent. (Para 5) 

Anno: AIR Manual (8rd Edn.), Carriers 
Act, S. 6, N. 1; 5.9, N. 1L 
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Sakti Pada Chattérji and „Abja 'Keshab 
Chatterjee, for Appellant; S., K, Lahiri 
and A. K; Sahu, for _Respondents. 


N. C. MUKHERJI, `J.:— This is an ap- 
peal against the judgment and decree 
passed by Shri M.- Roy, . Judge, .5th 
Bench, City Civil Court, Calcutta dated 
llth January," 1977 in Money Suit No. 
860. of .1971: The .defendant -is the 
appellant in this Court, .:: z 


“2, ‘The plaintiffs brought a suit for 
recovery, of Rs, 18,091.14. from the defen- 
dant-carriers ‘by: way of compensation 
or reimbursement . for damage or short- 
age caused to the consignment in suit. 
The case of the 
plaintiff No. 2,M/s. Aidaupukhuri. Tea 
Estates (Pr.) Ltd. „a private Limited Com- 
pany having its ‘registered office at Shib- 
sagar in the State of Assam is the owner 
of a,Tea Garden as mentioned above. 
On 13-8-68 the above Company entrust- 
ed with the .defendant carrier M/s, 
Assam Roadways 160. chests of tea. in 
sound and well packed condition for 
. carriage, by road . from Shibsagar to 
Calcutta for delivery at G. Patel’s go- 
down at premises No. P- 4/4, Watgung 
Siding. The. . above. consignment : was 
covered by three garden invoices and in 
acknowledgment of acceptance .of the 
_above, consignment, the defendant carrier 
. issued . the .relevant: consignment note 
, being No. 18 dated 13-8-68 in: which the 
plaintiff No. 2’s manager was named as 
the consignor and the United Bank of 
India as the consignee. Neither .the con~ 
‘signor nor, the consignee as named. in 
the consignment note had any title to 
. the consignment which was-at all rele- 
vant, time plaintiff No, 2’s property and 
the plaintiff No.,2 was the owner. there- 
„0f. The United Bank of India being 
plaintiff No. .2’s banker at Calcutta was 
named as the consignee merely for 
facilitating delivery at Calcutta. ..The 
_ consignment was. purportedly delivered 
by: the defendant to the said warehouse 
partly on 22-8-68 and partly on .26-8-68. 


It was fourd that there was shortage of . 


2.04 Kg. out of, 35 tea chests carried by 
the defendant carriers’. Motor Lorry being 
No.. ASK 3963, The 
also gave delivery of only 112 tea chests 
cand 10 bags out of 125 tea chests carried : 
in their lorry “ bearing ‘No. ASK 2178. 
Out ‘of the said 112 ` tea chests, eE 


plaintiffs is that the - 


*of non-joinder 
. United Bank of India. It is also’ contend= 


defendant carriers . 
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chests ‘were completely. empty. ‘The con-. 
dition of delivery was all duly endorsed 
on the délivery: receipt of. the defendant. 
All the aforesaid receipts were . usual 
provisional receipts pending ...certificate 
about the condition: and the weights to 
be granted by the plaintiff No. 2’s autho- 
rised tea brokers, who, . after examina- 
tion and varification reported that out of 
tea .: chests covered .by the Invoice 
No. D/30, -8 chests were ‘badly broken 
and renailed ‘condition and short. of 
contents’ and ‘the total shortage was 
found to be 159.4 Kg and ` 71. chests 
were found damaged: by water. and. oné 
chest was found damaged by kerosene 
oil and 32 chests totclly .damaged arid 
unfit. for human consumption’ The above 
shortage and damage took place while 
the consignment -was in the .custody of 
the defendant carriers,’ The repacked 
contents suffered deterioration in quality 
due to having come in contact with the 
damaged stuff ‘and fetched’ a lower price 
at the auction’ sale,. The authorised 
brokers duly granted; their sale. and 
account certificates. . The price of - the 
quantity of tea short delivered and the 
quantity declared - ‘completely ‘waste and 
unfit for human consumption was valued 
at Rs, 18,210.14 P as per ` account given 
‘in the Schelule. to ‘the: plaint. The plain- 
tiff No, 2 duly lodged their claim with 
the plaintiff “No. 1 and after -a due 
enquiry into the alleged loss under the 
relevant~ Insurance © Policy. ` allowed a 
claim of Rs. 18,091.14 P in favour of the 
plaintiff No. 1. On receipt of such “pay- 
ment, ‘the plaintiff ‘No. 2 issued'a letter 
of subrogation in favour ‘of the’ above 
insurer plaintiff No, 1 so that a decree 
by way of compensation or loss- may 
be passed in favour ; of the insurer. The 
plaintiff No, 2 duly preferred their claim 
under Section 15. of the Carriers Act. 
But the same was not entertained in due 
course. 


~ 3. ` The defendant carriers . pene 
that the suit is not’ maintainable because 
of. the’ consignee M/s, 


Insurance Co, 


ed that the.claim ‘is ‘excessive and that 
the consignment is. involved in an acci- 


‘dent during transit over which the’ de- 


fendant carriers hac no- control.. The 
defendant: took a special plea of exemp- 
tion on account of such accident as in- 
corporated’ in condition “No, 4- recorded 


-on thé reverse of the above consignment 


note. Besides, the ‘defence also took the 
plea that the plaintiff - "No, 2. failed. to 
explain how they dealt. with the’ = case 


va 
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ed stuff and for which doubts remained. 


‘and.it appeared that they otherwise 
misappropriated the same in collusion 
with the insurer-so as to profit at the 
expenses of the defendant carriers. The 
learned Judge found. that the consign- 
ment was delivered in damaged condi- 
tion and the’ defendant carriers were 
liable to pay compensation -for damage 
to the plaintiffs, The learned Judge found 
that the suit was maintainable, It was 
also found that the plaintiff No. 2 had 
locus standi.to bring the suit. With re- 
gard to the quantum of damage, the 
learned Judge held that there was no 
substance in the defence plea that the 
plaintiffs’ claim was exaggerated and as 
such, the plaintiffs’ suit was decreed in 
full, Beirig aggrieved, the defendant has 
come up in appeal, 


4. Mr. Saktipada Chatterji, learned 
Advocate appearing on behalf of the 


appellant, raises several points. of law- 
in this appeal. In the first place, Mr 
Chatterji contends that the learned 


Judge should have held that the defen- 
dant was protected under the terms and 
conditions embodied on the reverse of 
the consignment” note and as such, he 
ought to have dismissed the suit. In 
this connection, Mr. Chatterji ` further 
submits :that the learned Judge miscon- 


strued the principle of law embodied in’: 


Sections 6 and 9 of the Carriers Act and 
failed to note that the special contract 
did not-extend in the present case, The 
learned Judge also failed to consider 
that the defendant has satisfactorily dis- 
charged the onus that there was no 
negligence or carelessness on the part of 
the defendant and as such, the parties 
were bound by the terms of the con- 
tract, mentioned on the reverse of the 
consignment note (Ext ' 3), The next 
branch of Mr. Chatterji’s argument is 
that the plaintiff No, 2 has been paid by 
the Insurance Company and as such, the 
plaintiff No, 2 has no locus standi to file 
the suit. Lastly, Mr. Chatterji contends 
‘that there is no evidence on record how 
the damaged quantity was appropriated 
and as such, the assessment made by the 
plaintiffs regarding damage has no basis 
at all. If Mr. Chatterji succeeds on the 
first point, namely, that. in’ this case the 
defendant is not liable as the defendant 
has satisfactorily proved that there was 
‘no negligence or carelessness on the 
part of the defendant and that the par- 
ties were bound by a special contract 
„mentioned in condition No, 4 of Ext. 3, 
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the consignment note, we will not be 
required to deal with other points raised 
by Mr. Chatterji. In support of the first 
contention Mr. Chatterji, contends that 
the plaintiffs have not stated. a word 
about negligence or criminal act on the 
part of the defendant in the plaint and 
that being so,.it is not open to the plain- 
tiff to urge before the court that the 
defendant was negligent or. guilty of 
criminal act. This submission of Mr. 
Chatterji cannot be accepted as Sec- 
tion 9 of the Carriers Act very clearly 
states that “in any suit brought against 
a common carrier for the loss, damage 
or non-delivery of goods entrusted to 
him for carriage, it shall not be neces- 
sary for the plaintiff to prove that such 
loss, damage or non-delivery was owing 
to the negligence or criminal’ act of the 
carrier, his servants or agents.” Thus, 


` it is clear that the onus is entirely on 


the defendant. The defendant is called 
upon to prove that he took reasonable 
care, The defendent is to lay. down the 
the court ‘or 
at least so much of it as is needed to 
satisfy the-court that it has‘ a reliable 


history of the, material facts. If this 
evidence establishes as the true cause a 
fact oy event for which the defendants 


are not respcnsible, their burden is dis- 
charged, If it does not establish such a 
case, then the defendants havé to go 
further and prove that they exercised 
due care and skill in such of the matters 
depending upon their acts, as can still 
reasonably be supposed to contain the 
true explanation. It is, however, the 
well known principle that question of 
burden of proof is not of: much practical 
importance when mass of evidence is 
before the Court. The question whether 
the defendant was negligent or not will 
not arise and the defendant will always 
be held liable for loss or damage as a 
common carr‘er’s liability is that of an 
insurer; But such liability can be limited 
by a special contract. It is the case of 
the defendant that one of the trucks 
which was carrying the-tea chests was 
involved in en accident and that the 
driver of the truck took reasonable care - 
and caution in driving the truck when 
the same.was involved in the accident 
and there was no negligence on the 
part of the driver. D.W. 1 — one of 
the partners of the carriers — deposes 
that one of the trucks was involved in 


the accident, He met the lorry ‘driver 
at Siliguri, Later,” his employee accom- 
panied the Icrry driver to lodge diary . 
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at Chopra Police Station. Police duly 
enquired into the case, later the gocds 
involved in the accident were sent to 
Caleutta by another lorry. The witness 
asserts that they had no negligence in 
the matter of the above accident, They 
have no liability due to accident. Tné 
driver of the lorry was examined as 
D. W. 2. He states that hé was the driver 
of the lorry involved if the accident, The 
number of his lorry was WBK 2178, Hé 
has no hand in the rattér of accideat. 
He was injured by thé accident. He re- 
ported to Siliguri, Babus duly lodgad 
information with the « police. The aci- 
dent took place at night during raias. 
Nothing was elucidated in cross exarii- 
nation from which it can be said that 
he was driving the truck rashly or negli- 
gently. D.W.3 the owner of the lorry 
also proves the accident, D.W.4 is 
A. S.I. of police who proves the F.I.R. 
lodged in connection with the accident. 
It is his evidence that Ramesh Ch. Sukla- 
das, S.I. investigated the case. D.W. 5 
is the S. I. It is his evidence - that ne 
investigated the goods of the lorry fo. 
WBK 2178 involved in the accident. Tae 
F.I.R. was lodged on 20-8-68 in MA. 
Case No, 6. It was lodged by cne 
Lachman Singh. The witness states that 
he submitted his final report on 8-9-58. 
He proves the final report; The certified 
copy of the F.ILR. is Ext. N and the 
copy of the final report is Ext. O, The 
concluding portion of the final report 
reads as follows:— “From the circu:n- 
stances it appeared that the driver-turr.ed 
his vehicle to avoid a collision and cue 
to the soft earth the truck was fallen 
down. None was injured except the d-i- 
ver, The driver had no fault in this case. 
So I pray that this may kindly be filed as 
a true case of accident.” 

ead 


This is all the evidence — oral 


documentary — produced by the defen-, 


dant and we are satisfied from the evid- 
ence that there was no negligence or ci- 
minal acton the part of the deféndant. 
But, even then the defendant will be Ka- 
ble for the loss or damage unless the 
defendant can show that there was a 
special contract. S., 6 of the Carrizrs 
Act reads as follows :— 


“The liability of any common carrier 
for the loss of or damage to any prop2r- 
ty delivered to him to be carried, not be- 
ing of the description contained in the 
schedule to this Act. shall not be deemed 
to be limited or affected by any public 
notice; but any such carrier not being ~he 
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owner of a railroad or tramroad construc- 
ted under the provisions of Act XXII of 
1863.....may, by special contract, signed by 
the owner of such progérty so delivered 
as last aforesaid or by some person duly 
authoriswd in that behalf by such owner, 
limit his liability in respèct of the samé.” 
Thus, this section provides that a com- 
mon carrier to whom this Act applies 
may limit his liability. He may limit his 
liability by special contract signed by the 
owner of such properties so delivered of 
by some person duly authorised on behalf 
of such owner. It follows that if the 
carrier neglects, or does not choose to 
adopt the means pointed out by the Legis- 
lature by which he may limit his liability 
then by necessary implication the liability 
which the common law imposes shall con= 
tinue unlimited. 


We have already found that there was 
no negligence or criminal act on the part 
of the defendant. Now, we are required 
to see whether the defendant limited its 
liability by any special contract. Mr. 
Chatterji very much relies on Ext, 3 — 
the consignment note. On the reverse of 
the said note the terms of the contract 
have been embodied. Condition No, 4 
reads as follows :-—~ 


"The company will not be responsible 
for any loss or damage to goods arising 
from the act of God, unexpected and 
unavoidable emergencies, State enemies, 
commotion, robbers, thieves, decoits, heat, 
fire, rain leakage and any kind of acci- 
dent whatsoever.” 


Mr. Chatterji contends that the above 
condition shows that the defendant limi- 
ted its liability to a great extent and if 
the defendant succeeds in proving that 
there was no negligence or criminal acti 
on the part of the defendant in the mati 
ter of loss or damage sustained by the 
plaintiff, then it must be said that the de- ~’ 
fendant' has no liability to compensate the 
loss or damage. In support of his conten- 
tion Mr. Chatterji relies on a decision 
reported in (1890) ILR 17 Cal 39 (India 
General Steam Navigation Co. v. Joy- 
kristo Shaha). In this case, it was held 
on facts that “the loss was not occasioned 
by the negligence of the defendants; that 


.the forwarding note “was a special con- 


tract” within the meaning of the Carriers 
Act; that the clause purporting to protect 
the defendants from negligence was bad 
as being in contravention of the Carriers 
Act; but that, nevertheless, the contract 
was not thereby rendered wholly bad, but 
was divisible, being good so far as it pro- 
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vided that. the defendants were not to be 
liable for loss by accident, but bad so far 
as' it provided that they ‘ should not ‘be 
liable for negligence.” ‘In ~ conclusion, 
their. Lordships found that the | contract 
was’ a special contract within the mean- 
ing of the Indian Carriers “Act and ‘the 
contract ‘so far as it“ provided’ that the 
defendants’ were not to ‘be liable for loss 
by accident was a good: contract and’ ‘as 
such their Lordships dismissed the suit, 


‘ 5, Mr. Siti -Kantha Lahiri, learned 
Advocate appearing’ on behalf:of the res- 
pondents, relies on: a decision reported in 
AIR 1955. Assam 65 (River Steam Naviga- 
tion’: Co,’ Ltd. v: Syam ‘Sunder Tea: Co. 

Litd.). -In this‘ case, it has been: Held that 
“it is no doubt open to a dommon carrier 
under. Sec, 6 to limit his liability by..spe- 
cial cortract signed by the owner.of the 
property so delivered, or by some. duly 
authorised person in that behalf, but the 
contract being in derogation of the com- 
mon law, has to. be strictly construed, 

“Tt was held” in the circumstances of the 
case that the carriers did not escape lia- 
‘bility ky virtue of the term in the for- 

warding note. Each case. will have to be 
decided on its own facts and forwarding 
‘note in each case will have to be scruti- 
nised carefully. “On going through’ the 
conditicn as mentioned in the forwarding 
note their Lordships found that liability: 
was not limited. But, in the present case, 
we find that condition No. 4 is very clear 
to the effect that the defendant limited 
its liability which was accepted by the 
plaintiff. Mr, Lahiri next relies on a full 
Bench decision reported in (1884) ILR 10 
Cal 166 (Moothora Kant Shaw v. The 
India General Steam Navigation 'Co.). On 
“the facis, it was found that “the defen- 
dants took as tuck care of the ‘goods as 
a man of. ordinary prudence would under 
„similar circumstances’ take of his own 
goods of the same bulk, quality and ‘value 
.as the. goods bailed, and that the loss was 
‚not occasioned by the act 6f God or the 
‘Queen’s enemies. There was no special 
-contract of the nature provided for by 
‘Sec, 6, Act’ TII of 1865.” It was held 
. that Sections 151 and 152 of ‘the Contract 
‘Act did not apply to the defendant who 
was liable for the loss of the goods. As 
has been stated earlier, the legal position. 
is that even if the common carriers’ are 
not negligent cr guilty of criminal ‘act, 
even then also they would be lable for 
loss or damage because thé common car- 
riers are in the position of insurers. But 
a Common Carrier may limit its liability 
by a special contract as provided in Sec+ 
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tion 6. In the Full Bench case, their 
Lordships found on facts that there was 
no special contract. In the present tase, 
we have alréady: found that the defen- 
dant limited its liability by a special con- 
tract. Thus, on a consideration of the 
provisions ‘of Sections 6, 8 ahd 9 of the 
Indian Carriers Act and the decisions re-, 
ferred to` above, we are ‘of the opinion | 
that in the present cdse the defendant 
has been able ‘to‘satisfy_ that there was-no, 
negligence oy criminal act on their part. 
and they :have further proved that: they, 
limited their liability according to the, 
provisions of Section 6 of the Act. It: was. 
agreed between the parties that in. case of, 
accident, the defendant ‘will not be liable. 
This being ‘the position, we are of opinion 
that the defendant cannot be held liable 
for the loss or damage sustained ‘by ‘the 
plaintiff. 

6, In the result, the appeal is allowed 
on contest, The judgment ‘and decree 
passed by the learned Judge are set aside. 
The suit is dismissed. The parties to bear- 
their respective costs both in the court 
below and in this court. 

_SUDHINDRA MOHAN GUHA, J.:— I 
agree. 

Appel , allowed. 
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State of W. B., Petitioner v. Dwijendra 
Chandra Sen, Opposite Party. - ' 

. Civil Rule No. eae) of 1978, D/- 
14-3-1979, 


(A) Land Acquisition Act (1 of 1894), 
Ss, 53, 18 — Reference under S. 18 or 
appeal arising out of award — Substitu- 
tion of legal representatives — O. 22, 
Civil P, C. is attracted. AIR 1964 Madh 
Pra 171 Dissented from. (Civil P.-C. 
(1908), O. 22, R. 4). : 

By virtue of S. 53 of the Land Acqui~ 
sition‘ Act the provisions of Civil P. C. 
aré applicable to all proceedings: before 
the Court under the Act unless such 
provision in the Code is inconsistent 
with anything contained in the Act. Any 
provision in the Land Acquisition 
Act would not appear directly to be 
inconsistent with the principle of sub- 
stitution under O, 22 of the Civil P. C, 
The reference under that act cannot be 
‘regarded in any way different from an 


CW/CW/B535/79/DVT 





1979 


ordinary civil proceeding. In this visw 
of the matter, a reference under S, 18 
of the Land Acquisition Act or an ap- 
peal arising out of an award would be 
attrdcted by O. 22 C. P, C. AIR 1867 
Guj 118 Rel. on; AIR 1964 Madh Pra 171 
Dissented from. (Paras 12, 13) 

Anno: AIR Manual (3rd Edn.) Lend 
Acquisition Act, S. 18 N, 12, S 53 N. 1; 
AIR Comm. CPC (8th Edn.) O. 22 R, 4 
N. 2, 7. 

' (B) Civil P.C. (5 of 1908), O. 22 R, 4 — 
Substitution of legel representatives — 
State Government taking necessary st=ps 
immediately after coming to know about 
the death of sole respondent — Delay 


condoned. (Pr. 14) 

Anno: AIR Comm, CPC. (9th Ecn.} 
O, 22 R. 4 N. 7. : 
Cases Referred:, Chronological Paras 
AIR 1967 Guj 118 12 
AIR 1964 Madh Pra 171 11, 12 


AIR 1936 Cal 688: ILR (1937) 1 Cal 599 


; 10 

AIR 1933 PC 63 12 
(1905) 2 Cal. LJ 359 10 
Tapan Kr, Sengupta, for Petitioner. 


Santosh Nath Sen, Sitaram Bhattacharya 
No, 2: and Mrs. Sati Dasgupta, for Oppo- 
site’ Party. 

SUDHINDRA MOHAN GUHA J:— 
The present revision arises out of an 
application by the State of West Berzal 
for substitution oł the wife, son znd 
daughter of the sole respondent Dwijen- 
dra Chandra Sen after setting aside 
abatement on condoning the delay. 

2.. On or about 27th June, 1964, :he 
First Appeal No, 154 of 1965 was presen- 
ted in this Court along with twelve other 
analogous Land Acquisition appeals e- 
ing Nos. F.A, 151 to 163 of 1965. The 
appeal in question arose out of L.A. Case 
No, 315 of 1963 and was preferred aga_nst 
the Judgment and decree dated 31-3-1364 
passed by Sri S. K. Bhattacherjee, District 
Judge, Burdwan, 
` 3. On 18-2-1966 a Rule was issued by 
this Court and their Lordships directed 
the present petitioner to deposit the de- 
cretal amount in the Court below within 
six weeks in default the rule would stand 
dismissed. On 28-7-1966 their Lordships 
were pleased to discharge the rule. 


4, From the Lawzima report dated 6-10- 
1977 which was communicated sukse- 
quently to the office of the Legal Rem=m- 
brancer by the Advocate for the State and 
from that report the appellant for the Arst 
time came to know that the sole respon- 
dent was dead. 
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5. Thereafter, the Collector of Burd- 
wan, was requested to make an enquiry 
and to furnish the relevant particulars, 
that is, the exact date of death, name and 
address of the legal heirs etc. by a memo 
dated 15-11-1977, The. memo of the said 
Collector dated 9-2-1978 was received by 
the office of the Legal Remembrancey on 
13-2-1978 wherefrom it transpired that 
the sole respondent died on 3-12-1966 
leaving behind the present opposite par- 
ties, namely, (1) Sm. Renuka Sen (Widow), 
(2) Tarunendra Sen (Son) and (3) Sm. 
Rama Majumdar (Daughter), 


6. It is accordingly submitted that 
unless these persons are substituted and/ 
or added in the place and stead of the 
deceased sole respondent Dwijendra 
Chandra Sen the appeal cannot be pro- 
ceeded with and for which it is necessary 
to substitute the aforesaid heirs otherwise 
would suffer irreparable loss 
and injury and the appeal would become 
infructuous. 


7. As for condonation of delay it is 
submitted that there being no laches 
and/or negligence on the part of the 
State the delay in making this application 
for substitution may be condoned and the 
heirs of the sole respondent may be sub- 
stituted in the place and stead of the de- 
ceased respondent after setting aside 
abatement as the petitioner for the first 
{ime came to know the fact of death of 
sole respondent from the note of the 
learned Advocate and the date of death 
and the names of the heirs from the re- 
port of the L, A, Collector, Burdwan 
dated 9-2-1978. 


8. This application is opposed by the 
opposite parties on the ground that the 
application is hopelessly barred by limi- 
tation and there is no sufficient ground 
for condonation of delay, 


9. It is contended on behalf of the 
opposite parties that the State cannot be 
in a privileged position and as the pro- 
visions of the Civil Procedure Code as 
well as the Limitation Act apply in a 
proceeding under S. 18 of the Land Ac-+ 
quisition Act, the condonation of delay in 
no circumstances should be allowed, un- 
less the State succeeds to establish suffi- 
cient cause for not making the application 
within the prescribed period, 

10. The learned Advocate for the peti- 
tioner on the other hand, contends that 
to a reference proceeding under S, 18 the 
provision of O. 22 of Civil P. C. does not 
apply and as such there can be no dis- 
missal or abatement of an appeal against ` 


Act. 


‘in cases where there 
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the proceeding under 


[Prs. 10-12] 


S. 18 -of the. L.A. 
The learred Advocate. for the oppo- 
Site parties with reference to the decision 


in Collector of Dacca v: Golam’ Kuddus 
‘Chaudhuri, reported in ILR (1937) 1 Cal 
‘699 at p. 703: (AIR 1936 Cal 688) con- 
-tends-that every award under the’ L. A. 


Act was deemed to be a decree and the 
statement of the grounds of every such 


“award, a judgment within the meaning of 
_cel, (2) of S. 


2 and cl. (9) of S. 2 respecs 


tively.. It is further contended by him 


‘that. all the provisions of the Civil P.C. 


are made applicable to proceedings be- 
fore the Court under the L.A. Act except 
may be inconsis- 
tency. Reliance is placed ‘on the decision 
in the case of Bhandi Singh v. 


 Ranadhin Rai reported in (1905) 2 Cal LJ 


NN. 


_ Acquisition Act the 


359 at p. 358. He-also argues 
appeal shall lie to the High Court from 
the award or from any part of the award 
of the case in any proceeding under the 
Act. : 
11, The learned: Advocate for the peti- 
tioner on’ the. other hand, in support of 
his contention argues that the provisions 
of the Civil P.C. would not apply to an 


appeal out of a proceeding under the Land 


Acquisition Act. . Reliance is placed on 
the decision in Abdul Karim v, State of 
Madhya Pradesh rere AIR anes 
Madh Pra.171. . 


12. By virtue of Section 53 of the Land 
provisions of Civil 


' |P.C, are applicable to all proceedings be- 


fore the Court under the Act unless such 


‘ {provision in the Code-is inconsistent with 


anything contained in the Act. Any pro- 
vision in the Land Acquisition Act would 


' [not appear directly to be inconsistent with 


is made by - 


the principle of substitution.under Order 
22 of the Civil Procedure Code. The re- 
ference under that Act.cannot be regard- 
ed in any way different from an ordinary 
Civil Proceeding, In this view of the 
matter, a reference under Section 18 ‘of 
the Land Acquisition Act or an appeal 
arising out of an award would be attrac- 
ted by Order 22 of the Civil Procedure 
Code. The Gujarat -High Court in the 
case of Alihusain Abbasbhai v, Collector, 
Panch Mahals, -eported in AIR 1967 Guj 
118, had occasion to consider the case’ rè- 
ported in AIR 1964 Madh Pra 171. Bhag- 
wati, J. (his Lordship as he then was)! was 
unable to accept the decision as correct. 
That decisión, according to him, proceeds 
on the hypothesis that once a reference 
the Collector; it must of 
necessity termirate'in an award of the 
Court and on that hypothesis it works out 
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the conclusion that even if the applicant 
does not appear or produce evidence in 
support of the objection, the reference 
cannot be dismissed but an award must. 
be made even though such award be ‘in 
the same terms as the award of the Col- 


_ lector and equally if the applicant dies 


and his heirs do not make an application 
to bring themselves on record, the refer- 
ence cannot abate, but the Collector must 
supply the names of the heirs to the Court 
and the Court must give . notice. of thé 
reference to the heirs and then proceed 
to make an award, which in the- absence 
of evidence in support of, the. objection 
may be in.the. same terms as the award 
of the Collector. This conclusion .is.clear- 
ly not justified by the scheme and langu- 
age of the Sections. But though the:pro- 
visions of the Civil Procedure Code were 
found to be applicable in a proceeding 
under S. 18 of the Land Acquisition Act, 
His Lordship held further that the provi+ 
sions of the Limitation Act would not ‘be 
applicable to a reference proceeding under 
S, 18 of the Act and as such there would 
(be) no time limit for bringing on record 
the- legal representatives of an applicant. 
In this case His Lordship observed’ that 
the ‘applicant died during the pendency 
of the reference, the petitioners as the 
heirs and legal representatives of -the 
applicant made an application for bring- 
ing themselves cn record ‘under: O. 22 
R. 3 sub-rule (1). So, the question is 
whether they were bound to make such 
application within any particular period. 
The controversy between : the parties, 
therefore, centered round the question. as 
to whether ahy time was limited :by law 
for the purpose of making an application 
by the heirs of a deceased applicant in a 
pending reference for bringing themselves 
on record. Art, 176 of-the.Indian Limi- 
tation Act, 1908 provided a’ period of .90 
days from the date of the death of the 
deceased applicant for making an. appli- 
cation (Corresponding provision is in Art. 
120 of the Limitation Act, 1963). Accord- 
ing to His Lordship the applicant. in. a 
reference proceeding is not a. ‘plaintiff’ 
and the proceeding is-not a ‘suit’ within 
the meaning of Art, 176 of the Limitation 
Act (1908), since a ‘suit’? should be com- 
menced with the presentation of. a.‘plaint’. 
S. 53 of the Land Acquisition Act, in the 
opinion of His Lordship does not make 
the provisions of the Limitation Act ap- 
plicable. Hence, Art. 176 of the Limita» 
tion Act is not applicable to a reference 
proceeding under S, 18 of the Act. His 


Lordship also refers to the decision of the 
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Privy- Council in Hansraj Gupta v. Dehra 
Dun Mussourie Electric Tramway Co. Ltd. 


reported in AIR 1933 P.C. 63. The Privy 
Council observed therein that the word 


‘suit’ in S. 3 of. the Limitation Act ordi- 


narily means a Civil Proceeding institu- 

_ted for the presentation of a plaint. As 
a. proceeding under S. 18 of the Land 
Acquisition Act does not commence vith 
‘the presentation of a plaint the provision 
.of, Limitation Act, in the opinion of His 
Lordship will not be attracted to. the 
provision _ of substitution. His .Lords hip 
further observes that the statutory fic-ion 
is a.limited one and it has merely the 
effect of converting. an award inte a 
.decree for the purpose of 8, 2(2) of the 
Civil P.C. As a matter of that statutory 
fiction clearly postulates that a reference 
„is not a ‘suit’, for if it were a suit, the 
award would . straightway have been a 
decree and there would have been no 
“need to enact the statutory fiction, . 


13. But we think for our present pur- 
„pose we need not enter into the coniro- 
versy whether the provision of Limitation 


-|Act would be applicable to an appeal out ` 


of an application under S, 18 of the Lend 
Acquisition Act for the purpose of sab- 
stitution. Moreover the matter has bz2en 
set at rest by introduction of O, 22 
R. 4(4) and R. 445) by the Amendment 
Act 1976. Such provisions were inser-ed 
to provide that the plaintiff should have 
an opportunity to pray for an extension 
of the time limit for the substitution of 
the legal representative of the deceased 
defendant, if he can establish that he yas 
ignorant. of the death of the defendant. 
The plaintiff under O. 22 R. 4(5)(b) :an 
take aid of S. 5 of the Limitation Act jor 
the extension of time for such. substiu- 
tion. So the relevant. provision of Lirai- 
tation Act has been incorporated therein. 


14, The State in this case, in our cpi- 
nion, has been successful to make out 
sufficient ground for condonation of Jle- 
lay. There was sufficient case for, rot 
making the application within the speci- 
fied period. It transpired from rececrd 
that the respondent Dwijendra Chandra 
Sen died on 3-12-1966 that is, soon afer 
the discharge of the rule on 28-7-1656. 
In connection of the Lawzima report 
dated 6-10-1977 the office. of the Legal 
Remembrancer for the first time came to 
know about the death of the sole res- 
pondent. Thereafter, on 15-11-1977 an 
enquiry was made to the Collector, Buzd- 
wan, Memo dated 9-2-1978 supplied. -he 
necessary particulars sought for. In he 
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circumstances it was quite natural for the 
State of West Bengal to be ignorant of 
the death of the sole respondent, and as 
such could not make an application for 
the substitution of the legal representa- 
tives of the respondent under O. 22 R. 4 
within the period prescribed for the pur- 
pose. 

15. Thus, on consideration of the en- 
tire facts and circumstances of the case 
and having due regard to the fact of 
ignorance. as stated by the State of West 
Bengal, we are of the view that the appli- 
cation under S. 5 of the Limitation Act 
should be allowed. 

16. In the result, the Rule is madd 
absolute and the Order of abatement is 
set aside. The opposite party be brought 
on record as the legal heirs of the de- 
ceased respondent in F. A. No. 154 of 
1965. There will be no order as to Costs, 

N. C. MUKHERJI J.:— I agree, 

‘Rule made absolute. 
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MURARI MOHAN DUTT AND’ 
_ RAM KRISHNA SHARMA, JJ. 
Union of India, Appellant v, Shankar 
Narayan Gupta, Respondent, 


A. F. O, D. No. 157 of 1974, D/~ 
19-2-1979. 
(A) W. B. Premises Tenancy Act (12 


of, 1956) (As amended by Act 29 of 1965) 
Section 1(3) Proviso Cis. (b) & (c) — 
Premises taken on leasé by Government 
— Act applies, D 
Although previous to the Amendment 
Act of 1965, the Act did not apply to 
any premises taken on lease by Govern- 
ment after the amendment it applies 
by necessary implication with retrospec- 
tive effect: AIR 1967 SC 997 Rel. on. 
(Para 5) 
(B) .W. B. Premises Tenancy Act (12 
of 1956) (as amended by Act 29 of 1965) 
Section 1(3) Proviso Cls. (b) and (c) — 
Distinction between leases to Govern- 
ment and leases to. private persons — 
Preferential treatment to Government — 
Not repugnant to Art. 14 of Constitution. 
The effect of clause (c) of Section 1 
Proviso is that the provisions of the 
Act will not apply to any action that 
may be instituted by the Government 
against. the tenant, The interest of the 
State or the Government in the matter 
of eviction cf a tenant cannot be equated 
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with the interest of a private individual. 
While the State or the Government acts 
from the point of view of public interest, 
a private. individual acts for’ his .own 
benefit, To allew a private individual 
to remain.in any premises either ‘belong- 
ing to or taken on lease by Govern- 
ment against the wishes of the Govern- 
ment will be detrimental to public 
interest. Government or the. State stands 
as a class by itself and the preferential 
treatment that has been sought to, be 
made by Clauses (b) and‘(c) to the pro- 
viso might be said to come within the 
permissible limit of reasonable classifi- 
cation under Art, 14, Clauses (b) and, (c) 
of the proviso are’not ultra vires Art. 14 
of the Constitution. (Para 8) 
‘Anno: AIR Comm. Consti. of India 
(and Edn,), Art. 14, N. (ec). 

(C) W. B. Premises Tenancy Act (12 
of 1956), Section 13(6).— Determination 
of tenancy — Composite notice under 
Section 106 of Transfer of Property Act 
and Section 13(6) 
mises Tenancy Act necessary — Notice 
under Section 80 Civil P. C. is no sub- 
stitute foy notice under Section 13(6) of 
West Bengal Act.. (T. P. Act (1882) 
Section 106) — (Civil P. C. (1908) S. 80.) 

(Para 10) 
Cases Referred : Chronological! Paras 
AIR 1967 SC 997: 1967 Cri LJ 950 5 


N., Œ. Chakraborty and Samarendra 
Nath Banerjee, for Appellant;’ Bankim 
Dutt ànd Säilendra Bhusan ' Fae, for 
Respondent. 

M. M. DUTT, J.— | This paces is “at 
‘the instance of the Union of India and 
it arises out of a suit for ejectment. 
‘2 Tke case of the plaintiff was that 
the Premises No, 5, Middleton Street, 
Calcutta was taken on lease by, the 
defendant Union of India at a monthly 


rental of Rs. 4,000/-. The plaintiff deter-- 


mineg, the tenancy , ot the Union , of 
India by. the service. of a. notice to quit 
under Section 106 of the. ‘Transfer of 
Property Act. The, suit was instituted by 
the plaintiff after service of, a notice 
under Section. 80 of the Code ‘of Civil 
Procedure, ‚It was alleged by, the ‘plain- 
tiff that the defendant failed to ‘make 
-essential repairs to the suit premises. 
Further, it was allegéd that the plaintiff 
required the suit premises for his own 
use and occupation, 

` 3. The suit, was contested by the 
defendant by < written statement inter 
alia denying therein the allegations of 
the plaintiff as to the ‘suit premises hav- 
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ing fallen into disrepairs arid the plain- 
tiffs requirement .of the suit premises. 
It was contended that the West Bengal 
Premises Tenancy Act, 1956 applied to 
the tenancy, and that the suit was not 
maintainable : without: the service of a 
notice under Section 13(6) of the said 
Act. : 


4. The learned ` Judge, 11th Bench, 
City Civil Court, Calcutta came to the 
findings that the defendant undertook 
to effect all repairs ‘and that because of 
the default of the defendaiit in making 
repairs to the suit premises, the same 
had fallen into a state of disrepair. He 
overruled the contention of, the plaintiff 
that he required the suit premises for 
his own occupaticn. He found that the 
notice under Section 106 of the Transfer 
of Property Act was legal and the same 
was duly served upon the defendant. 
He, however, took the view that the 
tenancy was governed by the Transfer 
of Property Act and the West Bengal 
Premises Tenancy Act, 1956 did not ap~ 
ply to it and, accordingly, the question 
of service of a notice under Section 13(6) 
of the latter Act did not arise, In view 
of his finding that the tenancy was 
determined by the service of a valid 
notice to quit under Section 106 of the 
Transfer of Property Act, he decreed 
the suit. Hence this appeal at the in- 
stance of the defendant. 


5. The principal question’ thal is 1n- 
volved in this appeal is whether the 
West Bengal Premises Tenancy Act 


would apply to the tenancy of the defen- 
dant Union of India. The unamended 
second proviso to sub-section (3) of Sec- 
tion 1 of the West Bengal Premises Ten- 
ancy Act, 1956 provided as follows: . 
“Provided further that this Act shall 
not apply to any premises belonging to 
or taken on lease by Government or 


any local authority, or requisitioned by 
Government.” 
Under the proviso as it stood, the Act 


would not apply to any premises taken 
on lease by the Government. The said 
proviso has been “substituted and shall 
be deemed always to have been substi- 
tuted” by the following proviso by the 
West Bengal Premises Tenancy (Amend- 
ment) Act, 1965: i 
_ “Provided further 
not apply — 

(a) to-any premises belonging to or 
taken on lease by any local authority, 
(b). to any premises belonging. to ‘or 
requisitioned by Government or 


that, this Act shall 
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afe) to any’ tenancy created by Govern- 
ment in-respect of-any: premises. taken 
on lease by Government... ie 


` The Words “or taken.. ‘on ‘ease by” 
Clause, (a) were, ‘omitted. .by..: the - West 
Bengal. Premises. TERE (Amendment 
Act, 1970.. ‘ 

: Although previous - Ao the. amendment, 
the Act did not- apply.. to any premisas 
taken on'lease by the Government, after 
the amendment - by the Amendment Act 
of 1985; it applies, by necessary implica- 
tion with | ‘retrospective - effect,- It--is. true 
that .the . proviso - does not - expressly 
make the -Act applicable .to- any -premis2s 
taken on lease by: the Government, but 
in view of the decision. of the-Supreme 
Court in Supt;-and Remembrancer of 
Legal Affairs, Wes: Bengal v. ‘ Corpora- 
tion of “Calcutta, ATR 1967 SC 997: (1967 
Cri LJ 950), it is’ ‘no Tonger” possible to 
rely -on the English - rule of’ constriction 
that the Crown is ‘not bound: by" a statute 
save by express provision or necessary 
implication, ` ‘As the proviso ‘has not, 
either expressly o? by necessary ‘impli- 
cation, exempted any’ premises taken on 
lease by Government from ‘the operation 
of the Act, it applies to such’ premises. 
The learned Judge was, thérefore, not 
justified in holding that- ‘the Act did not 
apply to the defendant’ Union of India in 
respect of its tenancy of ‘the suit ‘pre- 
mises, So meré determinaticn of the ten- 
ancy by the service of a notice to ‘quit 
under Section 106 of the Transfer of 
Property Act was not sufficient ‘so as to 
‘entitle the plaintiff to get a decree ` for 
ejectment. Béfore a decree ‘for ejectment 
could be passed in the suit, the’ plaintiff 
was required to prove one `of’ le 
grounds for ejectment ` as mentioned ` 
„Section 13(1) ` of the West Bengal Pro- 
mises Tenancy Act,” 1956, and ‘also the 
service of a notice under, Section ‘ 13(6) 
of the Act.” 


6. Mr, Bénin Chitin: Dutt, Jei 
Advocate appearing on. behalf of the 
plaintiff respondent, has challenged -the 
constitutional: validity -of the proviso in 
so far as it impliedly applies the provi- 
sions’ of the Act to the premises taken 
on lease by the’ ‘Government. ‘It. is -con- 
tended by him. that the West. ‘Bengal 
Premises Ténancy ` (Amendment) Act, 
1965 having substituted the proviso with 
retrospective effect has unreasonably in- 
fringed or restricted. 
right of owners of property as guaran- 
teed by Article 19(1)() of the Constitu- 
tion, There can be no doubt’ that the 


Onion ofitndia v v. S. N. ‘Gupta OM. M. Dutt J:) 


the Constitution, 


‘{ntelligible differentia, 


-It is, accordingly, 


the fundamental ~ 
“ment as the landlord and a private indi- 
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legislature can enact laws with ‘retro-: 
spective effect and also put restriction on 
the fundamental-right of citizens, provid- 
ed, however; the. impugned infringement 
effected by the legislation can be consi- 
dered:as‘areasonable restriction in the 
interest of general public, In our: opi- 
nion, there is no scope for.such an argu- 
ment-as the suit was instituted on April 
18, 1970,-that is, long after the amend- 
ment of the proviso by the West Bengal 
Premises ‘Tenancy (Amendment) . Act, 
1965: On the date, the suit was instituted 
the Act applied to ary premises belong- 
ing: to the Government. In the circum- 
stances, by the retrospective. legislation 
the plaintiff was not at’ all affected,..nor 
was: the plaintiffs fundamental right in- 
fringed with retrospective effect. In- these 
circumstances, the contention is not 
available to the. plain-iff.. : 

“4% The next o of attack to tke 
vires’ of the’ proviso: _that it offends 
~against’ the provision “of Article’ 14: of 
It is said that by the 
amended proviso the legislature makes a 
discrimination -between two classes’ of 
landlords, namely, Government: landlord 
and private landlorcs. It is contended 
that when the Government is the land- 
lord of a premises the provision of the 
Act would: not apply “to the tenancy 
under the Government, while they 
would apply to the tenancies. under pri- 
vate landlords. It is submitted on behalf 
of the plaintiff respondent that -the 
classification sought to be made by: the 
impugned proviso is not founded on an 
and that it: has 
ho rational relation to the object sought 
to be ‘achieved by. the statute in question. 
In other words; it is argued that there 
is no nexus between the basis of ‘such 
classification and ‘the-object . of the Act. 
contended . that the 
provisioris cf clauses (b) and (c) of the 
proviso to sub-section - (3) of Section 1 
of the Act are ultra vires Article 14 - of 
the Constitution. Š 


. 8.. Under clause (c), the ‘operation of 
the Act has been excluded in the case 
of a tenancy created by the Govern- 
ment in respect of any premises taken 
on lease by Government. The effect’ of 
clause (c) is that the provisions of the 
Act will not apply to any action that 


may be instituted by the Government 
against its tenant. There is undoubtedly 
a discrimination between the Govern- 


vidual as the landlord, The State or the 
Government, however, by virtue of its 
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special position stands on a differ- 
ent footing. The consideration which 
will justify to declare a provision of a 
statute as ultra vires Article 14 on the 
ground of discrimination between two 
classes of private individuals may not be 
applied when there is a discrimination 
in favour of the State or the Govern- 
ment. The interest of the State or the 
Government in the matter of eviction 
of a tenant cannot be ¢quated with the 
interest of a private individual. While 
the State or the Government acts from 
the point of view of public interest, a 
private individual acts for his own 
benefit, When the Government takes a 
lease of any premises, it does so for the 
benefit of the Government which, ‘in 
its wider sense, a public benefit, 
the Government lets out any property, 
it also does so for administrative pur- 
pose. To allow a private individual to 
remain in any premises either belonging 
to or taken on lease by Government 
against the wish of the Government will, 
in our opinion, be detrimental to public 
interest, In this respect, it may be pre- 
sumed that the governmental actions are 
not mala fide but directed from the point 
of view of administrative reasons. Sup- 
pose, the Government takes on lease 
any premises for the purpose of letting 
it out to its officers so long as they will 
be in Government service. If a Govern- 
ment officer, after he ceases to be in 
Government service does not vacaté the 
premises so as to enable the Govern- 
ment to provide another Government 
servant with accommodation in the pre- 
mises, the Government has to institute 
an action for tne ejectment of the ten- 
ant, namely, the Government officer who 
has ceased to be in Government employ- 
ment. If in.such an action, the provisions 
of the West Bengal Premises Tenancy 
Act are applied, it may be difficult for 
the Government to take possession of 
the premises: end surely it will affect 
the administration, So the Government 
jor the State stands as a class by itself 
and the preferential treatment that has 
been sought to be made by clauses (b) 
and (c) to the proviso might be said to 
come within the permissible limits of 
reasonable classification under Article 14. 
Similarly, when the Government is a 
tenant of any private individual it would 
not be proper that the Government 
should not have any defence against any 
action for ejectment on the basis of the 
provisions of tke West Bengal Premises 


Tenancy Act, 1956. The Government re~ 
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mains in possession of the premises ob- 
viously for the purpose of administra- 
tion and if a private individual who is 
the landlord is allowed to evict the 
Government without his proving any of 
the grounds undér Section 13(1) of the 
Act, the interest of the Government will 
be in jeopardy and administration will 
suffer, In the circumstances, wè do not 
think that-the classification which has 
been made by clauses (b) and (c) of the 
proviso to Section 1(3) of the Act is un- 
reasonable, In our opinion, such classifi- 
cation is founded on good grounds, For 
these reasons, we are unable to accept 
the ‘contention made on behalf of the 
respondent that clauses (b) and (ce) of 
the proviso to Section 1(3) are ultra 
vires Article 14 of the Constitution. 


9: The next point that has been urged 


‘on behalf of the respondent is that even 


assuming that the provisions of the West 
Bengal Premisés Tenancy Act applied 
to the tenancy of the Union of India, 
still the respondent is entitled to get a 
decree for eviction as it has fulfilled the - 
réquirements of the Act. One of the 
grounds for ejectment under Sec- 
tion 13(1)(b) of the Act is that the tenant 
or any person residing in the premises 
let to the tenant has done any act con- 
trary.to the provisions of clause (m), 
clause (o) or clause (p) of Section 108 
of the Transfer of Property Act. It has 
béen pleaded. in paragraph 3 of the 
plaint that under the terms of the ten- 
ancy, the defendant undertook to execute 
all repairs of the suit premises and to 
keep the same wind and water-tight 
and to maintain the said premises in the 
same condition as it was at the com- 
mencement of thè tenancy, reasonable 
wear ald tear excepted. In paragraph 4, 
it is alleged that zhe defendant, however, 
fgiled and neglected to carry out the 
repairs to the suit premises or to keep 
the same wind ard water-tight as per the 
terms of the tenancy, resulting in mate- 
rial deterioration in the condition of the 
same. There was a local inspection of 
suit premises by an Engineer Commis- 
sioner who inspected the same in the 
presence of the Engineer of the C.P.W.D. 
It has beén recorded by the learned Judge 
that at the time of the local inspection 
weeds and trees were found growing on 
the building and a big tower clock of the 


. building was damaged, Cracks developed 


near the tower clock and plaster had 
fallen and T joints of iron were not 
periodically painted. It has been admit- 
ted by D.W. 1 Amartosh Gangopadhyay, 


mee 
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the Engineer of the C.P.W.D., „who was 
present at the time of the inspection on 
behalf of the Government, that the mar~ 
ble floor had developed cracks, the orna- 
mental ceiling of the big hall has fallen 
down and the bath room has deteriorated. 
In room No, 2 there are cracks on all 
sides of the wall and all the walls of the 
room in the second floor has got cracks. 
There can be no doubt that the building 
has not been kept in a proper state of re- 
pairs and it is not disputed that it is the 
Government who is under the terms of the 
agreement bound to keep the suit pre- 
mises in proper repairs. It is apparent 
that as the Government has failed to 
effect the necessary repairs in the suit 
premises, iis condition has greatly deterio- 
rated, In our opinion, the respondent has 
been able to make out the ground under 
clause (b) of section 13{1) of the Act to 
the extent that the Government has done 
an act contrary to the provision of clause 
(m) of the-Transfer of Property Act. 


10. Even in spite of the above finding, 
there is difficulty in granting a decree for 
ejectment against the Government. Be- 
fore the decree for ejectment can be 
granted the landlord has to satisfy the 
Court that he has determined the tenancy 
by the service of a notice to quit under 
section 106 of the Transfer of Property 
Act, and that it has also served a notice 
on the tenant under section 13(6) of the 
West Bengal Premises Tenancy Act, 1956. 
It has been found by the learned Judge 
that the tenancy has been determined by 
the service of a valid notice to quit under 
section 106 of the Transfer of Property 
Act, but no finding has been made by the 
learned Judge . whether a notice under 
section 13(6) has been served upon the 
Government, It is now well settled that 
a composite notice under section 106 of 


the Transfer of Property Act and sec- 
tion 13(6). of the West Bengal Premises 
Tenancy Act can be served upon the 
tenant. In this case, however, no such 


composite notice has been served’ upon 
the defendant. Section 13(6) provides 
inter alia that no suit or proceeding for 
the recovery of possession of any premi- 
ses shall be filed unless the landlord has 





given to the tenant one month's notice 
expiring with a month of the tenancy. 
This is really a notice of the intended 
suit by the landlord, There is no dispute 
that no notice under section 13(6) has been 
given by the respondent to the appellant, 
It is, however, contended on behalf of the 
respondent that the notice under sec- 
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tion 80 of the Code of Civil Procedure 


which the respondent had served upon the 
appellant prior to the institution of the 
suit should be regarded as a notice of 
suit under section 13(6) of the West Ben- 
gal Premises Tenancy Act. We are, how- 
ever, unable to accept the contention. The 
notice under section 80, which is Exhibit 5 
dated November 5, 1969, in paragraph 6. 
thereof stated inter alia that “a suit will 
be instituted against the Union of India 
by:my client for the recovery of posses- 
sion of the said premises on the expira- 
tion of two months next after this notice 
has been delivered to you”. The notice 
is not one expiring with a month of the 
tenancy and, accordingly, it does not ful- 
fil the condition of a valid notice under 
section 13(6). It may be that Exhibit 5 
is also a notice of suit but such notice not 
being a notice expiring with a month of 
the tenancy cannot be considered to be a 
notice under section 13(6). Our attention 
has been drawn that the notice was re- 
ceived by the appellant on December 30. 
1969. It is contended that as two months 
from December 30, 1969 expired on 
February 28, 1970, that is, the expiry of 
the month of the tenancy, it should be 
held that Exhibit 5 fulfilled the require- 
ment of section 13(6). We are unable’ to 
accept this contention. It may be that 
in the instant case, the period of two 
months counted from the date of receipt 
of the notice expired on the expiry of a 
month of tenancy, namely, the month of 
February 1970, but that does not fulfil 
the requirement of section 13(6). Under 
S, 13(6), the notice. itself should clear- 
ly show that it is a one month's notice 
expirying with a month ofthe tenancy. 
The notice under S. 80 (Ext. 5) inform- 
ed the defendant appellani that a suit 
would be instituted on the expiration of 
two months next after the notice had 
been delivered to it. Such a notice, in our 
opinion, is not a proper notice as contem-. 
plated by section 13(6), notwithstanding 
that the notice was delivered to the 
appellant on December 30, 1969 and the 
period of two months computed from that 
date expired on the expiry of the month 
of February 1970, that is, the month of 
tenancy. In these circumstances, the 
notice Exhibit 5 cannct be regarded as a 
notice under section 13). No other. 
point has been urged on behalf of either 
party, 


11. For the reasons aforesaid, the judg- 
ment and decree of the learned Judge are 
set aside and the suit is dismissed. The 
appeal is allowed, but in the facts and 
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circumstances of the case, there will be no 
order for costs. ; 

$ SHARMA J. :— I agree, 
: : Appeal allowed, 
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M. M. DUTT ‘AND - SHARMA JJ.’ 
‘The ‘Oriental. Fire’ and’ General Insur- 
ance Co. Ltd., ` Appellant | v. Khudiram 
Dutt and another, Respondents, 
A.F.0.0, No. 279 of 1976, Dt/-5- 421979. 


© (A) Motor Vehicles Act. (4 of. 1939), 
Ss. 95(1)(b)(i) and 96(1) —— Extent.: of 


liability of. insurer — Lorry: accident 
causing permanent disablement — Policy 
covering third ‘party. risk —. Compensa- 


tion-can be awarded: up to Rs.:50,000/-. 


Before 1969, zhe limit of the liability 
was Rs, 20, 000/- put clause (b). was 
amended by the Amendment. Act 56 of 
1969 ‘and the limit of the liability was 
raised to. Rsi 50,000/-. Section *96(1), 
which lays down. the duty ‘of insurers to 
satisfy. judgments against persons insured 
in respect.of third party risks, will apply 
where a certificate of insurance has been 
issued. under sub-section (4) of section 95 
and the judgment in. respect of any ‘such 
lability as is required ‘to be covered by 
a policy. under clause. (b) © of sub-section 
(1) of Section 95 is obtained against any 
„person insured by the policy. There can 
be no doubt that section 95(2) prescribes 
the limit of the total statutory liability of 
an insurer in respect of a ‘policy. which 
covers the third party risks. In the ‘poli- 
ey. in question. ‘there was a statement 
which. would snow that the policy had 
been issued in terms of S. 95(1)fb)(i) read 
with S, .95(2)(a) of the Act. Therefore, 
there was ‘no difficulty ‘in awarding cóm- 
pensation, up, to. Rs. 50 ,000/- against’ the 
insurer. No doubt there was also a state- 
ment in the policy limiting” the liability 
of the instirer up to Rs. 20,000/- but it 
„related to. damage to property and had 
-nothing to do with the death or bodily 
injury of any person. 
- i : (Para . 7) 

Anno.: AIR Comm, M. V. Act (Ist 
. Edn.) S. 95 N. 2; S, 96 N. 1. 


(B) Motor Vehicles Act- (4 of - 1939), 
S.110-B — Accident causing permanent 


‘disablement :-— Compensation — Deduc- : 


tion for benefit of acceleration to, the 
estate — No hard and fast. rules — ‘De- 
. duction should not be’ made from sum 
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` spent - by victim’ for 


“939° praying for > 


dent for compensation: to the. 
Rs, 75,000/- was also denied. 


A.LR; 


treatment and sum 
assessed for his pain and suffering — 
Held, Tribunal erred in deducting 10. per- 
cent from the whole amount — Deduction 
of 25 per cent from rest of the. amount 
could be reasonable.. . ., : (Para 8) 

Anno:'-AIR Comm. M. V. Act. (ist 
Edn.) S.110B N. 2. > 

Biswajit Ghosh and Sankar .. Mitra, for 
Appellant; Chaitanya Chandra. Mukherjee, 
for Respondent. No. 1.: 

"M. M. DUTT J :— This appeal is at tHe 
instance 6f-the Insurance Company and 
it is directed against the award dated 
August 27, 1975 of the Motor Accident 
Claims Tribunal, Calcutta. .: : 

2: On February 8, - 1971 at about 8 
A.M: the responéent was knocked down 
by a lorry: bearing No: WBL 8468. near 
the junction ‘of Diamond Harbour Road 
and Mäyurbhanj Road, Calcutta. The 
respondent suffered compound fracture of 
right leg and-several other injuries ‘on his 
person. He ‘was‘treated in the Sambhu 
Nath Pandit Hospital as an indoor patient 
from’ February 8, 1971 to May 29, 1971 
and ~ also: from- June 19, 1971. to July -3, 
1971; He made‘ an application under ‘sec- 
tion 110A (1) (a) ot the Motor Vehicles Act, 
payment ‘of compensa- 
tion: ““It* was ` allegéd that he incurred 
expenditure * of- Rs,-5,000/- for his treat- 
ment.’ Further; i+ was alleged that the 
lorry’ in question - ‘was driven: at a very 


‘high speed in a rash and negligent man- 
“ner and it suddently -came from behind 


and’ knocked’-the respondent - down who 


‘was ona cycle and proceeding towards 


north, ‘Thé respondent was aged 45 years 


‘on the-date ‘of his accident and was earn- 


ing Rs. 500/-' per month as a tailor: and 


“order supplier tin ships’ on Java -Bengal 


Shipping Line: 
of Rs. 75,000/=.. 


“Bs ` The owner of the’ lorry, did not ap- 
pear, in the procéeding and contest the 
claim of the respondent.. It appears that 


He’ ‘el aimed Compensation 


„at the instance of the learned Tribunal, the 


appellant was served with a notice ‘of ‘the 
proceeding. The. appellant entered’ ap- 
pearance and filed its defence. . Further, 
the. appellant cross-examineä the witnes- 
ses examined on behalf of the respondent 


with the permission of the learned Tribù- 
. nal.. 


The appellant denied that the res- 
pondent received the injury due to the 
rash and negligent driving of the vehicle 
by. the driver. The claim of the respon- 
extent of 


‘4. Tte Tribunal, after’ considering’ the 


"evidence on reectd,” ‘came: to the inog 
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that the accident had happened due to the 
rash and negligent driving of the lorry in 
question by the driver thereof. It also 
held that the respondent was earning 
Rs, 400/- per month at the .time of the 
accident, and that he was permanently 
disabled for any: joo that required free 
movements. The Tribunal awarded a to- 
tal sum of Rs. 60,300/- in favour of zhe 
respondent. . Of the said sum, Rs, 50,000/- 
was directed to be realised from the ap- 
pellant and the balance sum of Rupees 
10,300/- from the. owner of the vehizle. 
Hence this appeal, 


- 5. Mr, Biswajit Ghosh, learned Advo- 
cate appearing on behalf of the appellant 
submits that the Tribunal was not justi- 
fied in holding thet the’: income of zhe 
respondent was Rs. 400/~ per month at 
the time of the accident. It is the- evid- 
‘ence of the respondent Khudiram Duta, 
who examined himself as P.W. 6, that he 
used to earn Rs. 250/- to Rs. 350/- per 
month as a tailoring contractor under zhe 
Java Bengal Shipping Line. His tctal 
monthly income was Rs, 300/- to Rs, 400/-. 
P.W. 7 Sudhir Kumar Dutta, a talir- 
hawker in the-ships, said that the respnn- 
dent was a tailor in the ships. In his 
cross-examination, he’ said that he did aot 
know the income of the respondent which 
varied fron Rs. 100/- to Rs. 500/- per 
month, Much reliance has been placed 
on behalf of the appellant on this state- 
ment of P.W, 7. It is contended that the 
evidence referred to above does not sup- 
port the finding of the learned Tribunal 
that the respondent had an income of 
Rs, 400/- per montk. In our opinion, there 
is. some substance in the contention, The 
evidence shows that the income of the 
respondent was nat uniform. Accorcing 
to the respondent himself his total morith- 
ly income was between Rs, 300/- ‘and 
Rs, 400/-. In our view, it will not ‘be 
correct to say that the respondent had a 
monthly income of Rs. 400/-: We trink 
that in such a case, it will not be unrea- 
sonable to take the average of the mini- 
mum and the maxtmum income of the 
respondent, and such average comes to 
‘Rs. 350/-. We, therefore, hold - that the 
‘monthly income of the respondent at the 
time of the accident was Rs. 350/-. 


6. Next it is contended on behalf of 
. the appellant that there is no satisfactory 
evidence justifying the finding of the Tri- 
bunal that the respondent has been per- 
manently disabled Zor any job that re- 
quires free movements. In coming to the 
said finding, the Tribunal has placed -e- 
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liance on the evidence of the respondent 
and that of P.W. 8, Dr. Sailendra Kumar 
Saha. It is the evidence of the respon- 
dent that he could not come out of his 
room for two years because his leg had 
swollen. .He cannot carry on-the activi- 
- and moves 
about slowly with the help of a stick. He 
showed to the Tribunal that his right 
knee was inflexible, and that a'bone had 
been projected from the same. P.W. 8 
Dr. Sailendra Kumar Saha examined the 
respondent on July 26, 1975. P.W.8 is an 
M.B. of the Calcutta University and has 
been practising for over 35 years... He was 
previously, attached to the Eden ‘Hospital, 
Mayo Hospital and British General Hos- 
pital. He had training in Orthopaedic 
Surgery in Mayo Hospital. He found 
inter alia gross limitation of flexion move- 
ments of the respondent to the extent. of 
80% of the knee joint, and swelling, 
irregularity, tenderness of the | shaft of 
the right femur with two inches shorten- 
ing suggesting old crushed injury with 
mal-united fracture and ankylosis and 
fracture of the patella. He also found 
that squatting by the respondent was im- 
possible. He was of the opinion that the 
respondent was permanently disabled for 
any job that required’ free movements, 
and that the respondent was ` unable to 
work as a tailor. After considering the 
above evidence, and also having seen the 
physical condition of the respondent the 
Tribunal held that the respondent was 


practically unfit for any work, In 
our view, the evidence on record 
amply justifies the. finding of the 
Tribunal. We are unable to accept the 


contention of the appellant that P. W. 8 
being only a general physician .and not 
an Orthopaedic Surgeon, his evidence 
has no value, The accident. had taken 
place in February 1971 and P, W. 8 ex- 
amined the respondent on July 26, 1975, 
that is, after more than four years. P.W., 8 
gave his opinion about the permanent dis- 
ability of the. respondent for any job re- 
quiring free movements on the basis of 
his finding as to the actual’ physical con- 
dition of the respondent and also on the 
basis of the X-Ray plates. Weare of the 
view that although P.W, 8 is not an 
Orthopaedic Surgeon, still, he is quite 
competent to give his opinion as to the 
disability of the respondent: Moreover, 
P.W. 8 had his training in Orthopaedic 
Surgery in Mayo Hospital. In these cir- 
cumstances, the contention of the appel- 
lant is without any substance and is re- 


jected, 


- 
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7. The Tribunal computed the amount 
of compensation as follows: 


For pain and suffering -Rs. 4000.00 
For treatment Rs. 3000.00 
For loss of further oo 
earning (Rs, £000%12)- Rs; 60000.00 ` 
Rs. 67000.00 
Less 10% for benefit “ 
of acceleration to the 
estate Rs. 6700.00: 
Rs. 60300.00 


It has been stated already. that out of 
the total amount of compensation, the 
Tribunal directed that the respondent 
would realise the sum of Rs, 50,000/- 
from the appellant and the balance from 
the owner of the vehicle. It is urged on 
behalf of the appellant that under the 
policy of insurance the limit’ of the 
amount of liability of the appellant is 
fixed at Rs. 20,000/- which is the sum as- 
sured, It is contended that in view of sec- 
tion 96(1) of the Motor Vehicles Act 1939, 
the appellant is only liable for Rs. 20,000/- 
. which is the sum assured and, according- 
ly, the Tribunal 
law in permitting the respondent to re- 
cover from the appellant the sum ‘of’ Rs. 
50,000/-. This contention, in our view, 
is misconceived. Section 95(1)(b) (i) of the 
Motor Vehicles Act provides as follows: 


“In order to comply with the require- 
ments of this Chapter, a policy of insur- 
ance must be a policy which — 


(b) insures the person or classes of per- 
sons specified in the policy to the extent 
specified in sub-section (2) — 

(i), against any liability which may be 
incurred by him in respect of the death 
of or bodily injury to any person or da- 
mage to any property of a third party 
caused by or arising out of the use of the 
vehicle in a public place.” 
Clause (a) of sub-section (2) 
as follows: 

"(2) Subject to the proviso to sub-sec- 

‘tion (1), a policy of insurance shall cover 
any liability incurred in respect of any 
one accident up to the following limits, 
namely, — 

(a) where the vehicle is a goods 
vehicle of limit of fifty thousand rupees 
in all, including the liabilities, if any, 
arising under the Workmen’s Compensa~ 
tion Act, 1923, 
of, or bodily injury to, employees (other 
than the driver), not exceeding six in 
number, being carried in the vehicle.” 
Before 1969, the limit of the liability 


provides 


committed an error of- 
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in respect of the death’ 


Motor Vehicle. 


with the death of or 
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was Rs.. 20,000/- but -clause (b) was 
amended by the Amendment Act 56 of 
1969 and the limit . of the liability was 
raised to Rs. 50,000/-. Section -96(1), 
which lays down the duty of insurers to 
satisfy judgments against persons insur- 
ed in respect of third party risks, will 
apply where a certificate of insurance 


‘has been issued under sub-section (4) of 


Section 95 and the judgment in respect 
of any- such liability as is ‘required to be ` 
covered by a policy under clause (b) of 
sub-section (1) of Section 95 is obtained 
against any person instired by the 
policy. There can be no doubt that Sec- 
tion 95(2). prescribes the limit of the 


total statutory liability of an insurer in 
respect. of a policy which covers the 
third party risks, Exhibit ‘A’ is the 


policy. and under the heading “Limits of 
liability”, it contains the statement “Such 
amount as is necessary to make the 
requirements of the Motor Vehicles Act”. 
This statement shows that the policy has 
been issued in terms of Section 95(1)(b)(i) 
read with Section 95(2)(a), There _ is, 


‘therefore, no difficulty in awarding com- 


pensation up toa sum of Rs. 50, 000/- 
against the insurer on account of the 
liability arising out of a policy covering 
third: party risks, It is true that Exhibit 
‘A’ also contains the statement, “Limit of 
the amount of the Company's Liability 
under Section II-I(ii) in respect of any 
one claim or series of claims out of one 
event —:Rs, 20,000/-”. Much reliance has 
been placed on this statement by the 
learned Advocate for the appellant. It, 
however, appears that in the paper book 
the whole of Ext. ‘A’, has- not been 
printed. Only the schedule of the policy 
has been printed in the paper book, On 
a reference to Ext. ‘A’, it is found that 
Section: II-Hii) relates to damage to 
property caused by the use (including 
the loading and/or unloading) of the 
So the Insurance Com- 
liability under Section. II-I(ii) 

to Rs. 20,000/- in respect of 

to: property . caused by the 
vehicles, It has nothing to -dọ 
bodily injury to 
The contention made on 
therefore, 
` sub- 


pany’s 
extends- 
damage 
motor 


any person., 
behalf of the appellant is, 
misconceived and is without any 
stance, 


8... Lastly, it is contended that the 
Tribunal was not justified in deducting 
only 10 per ceni. for the benefit of 
acceleration to the estáte from the gross 
amount of compensation as calculated by 
it. According to the appellant, the Tri- 
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bunal should have deducted 25 per cert 
from the pecuniary loss 
suffered by the respondent on account cf 
his disability, It is contended that as the 
amount will be paid in a lump to the 
respondent, he will earn an income by 
investing the same and the Tribunal 
should have taken notice of such income. 
Although there is no hard and fast rule 
that such deductions should be made, 
they are made for justice and fair 
between the parties, The Tribunal hes 
assessed the pecuniary loss of the res- 
pondent at Rs. 60,000/- on the basis thet 
the respondent’s income was Rs, 40%- 
per month. According to us, howeve:, 
the income “of the respondent wes 
Rs. 350/- per month. Adopting the same 
method as that of the learned Tribunal, 
if we calculate the pecuniary loss thet 
will be suffered by the respondent on 
the basis of his monthly income cf 
Rs, 350/-, it will be Rs. 50,400/-. Nov 
the question is what the percentage cf 
deduction on account of benefit cf 
acceleration to the estate should be 
from the amount of pecuniary loss, The 
Tribunal has deducted 10 per ‘cent frora 
the total amount of compensation assess 
ed by it. In our opinion, the Tribune] 
has committed an error, We do not thin: 
that any deduction should be made from 
the sum of Rs. 3000/- spent by the res- 
pondent for his treatment and also from 
the sum of Rs. 4000/- assessed for his 
mental pain and suffering. In our opinior, 
the sum of Rs. 7000/- should not ba 
subjected to any deduction, It is con- 
tended on behalf of the appellant that 
at least 25 per cent should be deducted 
for the benefit of acceleration to th: 
estate. In our opinion, the said percent- 
age of deduction as claimed by tha 
appellant is not unreasonable, Accord- 
ingly, we hold that 25 per cent should 
be deducted from the sum of Rs. 50,400/- 
and after such deduction it comes te 
Rs. 37,800/. After adding the sum oi 
Rs. 7000/- to the sum of Rs. 37,800/-, the 
total amount of compensation payable 
to the respondent comes to Rs. 44,800/-. 
It may be recorded that the appellan- 
has already paid a sum of Rs. 10,000/- 
to the respondent towards the compen- 
sation in terms of the order of this 
Court, 


9. In the circumstances, we set aside 
the award of the Tribunal and in liet 
thereof we award. the sum of Rs.. 44,800/- 
as compensation against the appellant! 
and the. respondent No. 2, the. owner 
of the vehicle. The respondent No, 1-will 
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be entitled to realise the whole of the 
amount of compensation awarded from 
the appellant company. The appellant 
and/or the respondent No. 2. are direct- 
ed to deposit in the Tribunal below the 


. balance amount of the compensation as 


awarded within six weeks from date, in 
default, the respondent No. 1 will be 
entitled to realise the same with interest 
at the rate of six per cent per annum. 
The claim case is allowed in part with 
cost assessed at a consolidated sum of. 
Rs. 100/-. 
10. The appeal is allowed in part, but 
in view of the facts and circumstances 
of the case, there will be no order for 
costs, 
SHARMA, J.:— I agree. 
Appeal partly allowed. 
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ANIL KUMAR SEN AND B. C. 
CHAKRABARTI, JJ, 


Food Corporation of India and others, 
Petitioners v. Sunil Krishna Samanta, 
Opposite Party. 


C. R. No. 1206 of 1978, D/- 16-2-1979. 

Arbitration Act (10 of 1940), S. 8(1)(a) 
— “Consent” as contemplated by the 
Section — Can be implied — Appointment 
of arbitrator by third person as per agree- 
ment — Consent of parties implied, 


Consent referred to in. S. 8(1)(a) need 
not necessarily be an express consent. It 
is enough if an implied consent can be 
spelt out from the agreement itself. Where 
both the parties agree to refer the dispute 
to the arbitrator appointed by third party 
such an agreement does not take the case 
out of the scope of S, 8(1)(a). Consent to 
the appointment of any person as arbitra- 
tor at the option of the third person, by 
necessary implication means that any 
appointment so made is by the consent of 
both parties, AIR 1953 Cal 488, AIR 
1961 Pat 228 and AIR 1965 Cal 183 Rel. 
on. AIR 1978 Cal 37 Distinguished, 

(Paras 6, 7) 

Anno: AIR Manual (8rd Edn.), Arbitra- 
tion Act (1940), S, 8, N. 2. 

Cases Referred: Chronological 


AIR 1978 Cal 37 7 
(1978) C.R. No. 1143 of 1978 (Cal.) Food 


Paras 


Corporation of Tata v. Sunil Krishna 
Samanta ; 9. 
AIR 1965 Cal 183 i 7 6 


AIR 1961 Pat 228- -6 
CW/CW/B. 386/79/BBB/DVT . .. ` 
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AIR 1953 Cal. 488: : odre aS 


Dhruba Kumai” : MukHerjee, ` ‘for’ Peti- 
tioners; Mr. Bose, for Opposite’ Party.” 


B. C. CHAKRABÄRTI, J.:— This Rule 
at the instance of- Food Corporation, of 
India and two others is directed. against 
Order No. 97 dated 21-1-1978 passed by 
the learned Subordinate Judge, 1st Court, 
Howrah in Misc. Case No. 87 of 1975 dis- 
missing an application of the petitioners 
under Section 5 of the Arbitration Act, 
read with Section 151 of the Code of Civil 
Procedure and raises a short question 
namely whether in the given facts of the 
case, application of Section 8(1) .of the 
Arbitration Act is ruled out. 


2. Facts relevant fox appreciation of 
the point urged are not in dispute. The 
opposite party Sunil Krishna Samanta had 
been carrying on business of storing of 
food grains belonging to the Food Corpo- 
ration of -India (hereinafter called F.C.1.} 
and entered into an agreement with the 
F.C.I. The agreement contained an arbi- 
tration clause. Clause 41 of ' the agree- 
ment provides that all disputes and differ- 
ences arising out of. or touching .or con- 
cerning the agreement shall be referred 
to the sole arbitration ‘of any person 
appointed by the Managing Director’ of 
the F.C. It is also provided therein that 
no person other ‘than a person appointed 
as such should act as arbitrator and if for 
any reason that is not possible, the matter 
is not to be referred to arbitration at all. 
The O.P. filed an application before the 
learned Subordinate Judge’ under section 
8(2) of the Arbitration Acton an allega- 
tion -that a dispute having arisen between 
the parties, he had given noticé to the 
Managing Director for’ appointment of 
an arbitrator and that he had failed'to do 
so. It appears that on 25-3-1976, Sri A. K. 
Nandi was appointed arbitrator on both 
parties’ consent. In the written objection 
filed by the petitioners to the application 
under section 8(2) the F.C.1, took a plea 
that in view of the terms of the agree~ 
ment there was no question of the con- 
currence or consent of the O.P. Sunil 
Samanta, the selection of arbitrator being 
left to the sole discretion of the Managing 
Director ‘eglon2, his application. under sec- 
tion 8(2) was not maintainable, 

3. It further appears that even there- 
after the F.C.I. prayed for appointment 
of Sri N. N. Bhattacharya as arbitrator 
in place of Sri Nandi and the Court ap- 
pointed Sri Bhattacharya`the sole arbitra~ 
tor on consent of both parties. Thereafter 
the F.C.1. came up with an application 


x 


ATR. 


under - section 5 of the ` Act ‘for revoking 
the reference to- arbitration on. ‘several 
grounds including the point -that in view 
of clause 41 of the agreement, the‘ matter 
lay outside the scope of Section 8(1)(a) of 
the Act and as such the appointmént of. 
an arbitrator by the Court was without 
jurisdiction: and therefore liable to be res 
se and revoked, - 


“The learned Subordinate PER iy 
the impugned order, found against the 
F.C.I. on all the points and dismissed the 
application. It is not necessary for us 
now to go into any other points besides 
the question of applicability of Section 
8(1)(a) of the Arbitration Act in the facts 
and circumstances of the case hereinbefore 
stated. That was the only point urged 
before us. 

5. Mr. Mukherjee appearing for the 
petitioners contended that the agreement 
and more particularly clause 41 thereof 
makes no provision for the appointment 
of an arbitrator by consent of parties, and 
therefore ‘Section 8(1)(a) of the Act is not 
attracted. Consequently it was contended 
that. the application of the opposite party 
under section 8(2) of the Act was not 
maintainable. 


6.. We have set out ‘hereinbefore the 
relevant provisions. of . clause 41 of the 
agreement. The plain meaning of the 
clause is that the selection of the arbitra~ 
tor was left to the choice of the Man- 
aging Director, Apparently the. opposite 
party would not be-entitled to. oppose the 
selection. In order to attract - Section 
8(1)({a) it is necessary that the arbitration 
agreement should provide for reference 
to one’ or more arbitrators to be appoint- 
ed by consent of parties. In our view the 
consent referred to in the section need not 
necessarily .be an express: consent. It is 
enough if implied. consent can be spelt out 
from the agreement itself: -In the instant 
ease the opposite party consented to th 
provision that the arbitrator is to be se- 
lected by the Managing Director. In the 
case of India Hosiery: Works v; Bharat 
Woollen Mills Ltd., AIR 1953 Cal 488, i 
has been held that Section -8(1)(a) when 


it speaks of an agreement~which “provi- , 


des that the reference shall be to one or 
more arbitrators to be appointed -by con- 
sent of the parties” should be read as 
“provides expressly or by necessary im~ 
plication”. ° A similar view hasbeen taken | 
in the case of Union, of India v. D, P., 
Singh, AIR 1961 Pat 228. In that ‘case 
the arbitration clause provided that in case 
of dispute or ‘difference the matter shall 
be’ referred to the sole arbitration of an 


2 
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Officer who shall be nominated by the Ge- 
meral Manager of the particular Rly. 
Administration. In spite of the absence cf 
express provision providing for consert 
of both parties, it was held that the cor- 
sent to the nomination of the arbitracz 
whoever he may be, is- implied in the 
agreement itself. In the case of Surer- 
dranath v. Union of India, AIR 1965 Cal. 
183 the Court went a little further ani 
held that even in a case where the con- 
tract provided for reference to the arb 
tration of the Secrétary of a particular 
department to the Govt. of India and if 
he is unable or unwilling to act as sole 
arbitrator, some other person appointed 
by him. S. 8 (1) (a) applied because the 
appointment’ of another person by the 
Secretary, as was done in that case, wes 
virtually an appointment made by consert 
of parties. Applying the same principle 
it may be said that in the instant case 
also the clause relating to appointment ci 
an arbitrator by the Managing Directo: 
alone was the result of consent of parties 
themselves. Therefore in .our view 
clause 41 of the agreement referred: to 
hereinbefore does not take the, case ows 
of the scope of Sec, 8(1)(a). Consent to 
the appointment of any person as arbitra- 
tor at the option of the Managing Direc- 
tor of F.C.. by necessary, implication 
means that any. appointment so made, 5 
by the consent of both parties. 


7. Mr. Mukherjee however, ’ aai on 
the authority of a Bench decision of this 
Court, in the case of Sunil Mukherjee. v. 
Union of India,. AIR 1978 .Cal:. 37 that 
clause 41 of the agreement should not bz 
construed to mean that it provided for 
appointment of -arbitrator. by .consent' of 
parties. The.facts of that.case were en- 
tirely different: and the decision. thereir: 
our view has no ‘particular bearing. -For 
the reasons aforesaid we find that the 
application of the Opposite Party unde: 
Section 8(2) of the Arbitration Act was 
maintainable, Consequently we hold that 
the application under Section 5 of the Ad 
filed by the esidloners was rightly dis- 
missed, 

8. These apart, the order of ‘the TA 
ed Subordinate Judge, indicates‘ that the 
arbitrator Sri Bhattacharya was ‘in faci 
appointed with the consent of’ both’ par- 
ties. After that it is not open to the 
petitioners to contend that no auch. ap- 
pointment- could ° be made. i 


_ Finally, our attention was ‘drawn te 
a Bench decision in another case between 
the same parties-and involving a ‘similar 
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; [Prs, 1-2] Cal. 195 


question, the wording of the agreement 
being identical in ` every respect. There 
also. the ‘contention “ofthe . F.C.I, was 
overruled (vide C.R: No. 1143 of 1978 
(Cal.) Food Corporation of India v. Sunil 
Krishna Samanta), The view we have 
taken. finds support Fom the decision in 
that case. 

10. For the reasons dorea the Rule 
is discharged. There will be no order for 
costs. 

ANIL KUMAR SEN, J:— I agree, 

Rule discharged. 
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Sundar Mondal, Petitioner v. Smt. Saila- 
bala Mondal and. others, Opposite Parties. 

C. R. No. 1802 of 1974, D/- 7-2-1979. 

West Bengal Land Reforms Act (10 of 1956), 
S. 8 — Prior to amendment in 1972, — Co- 
sharer transferring a portion of share in un- 
divided residential house to outsider in 1966 

— Notice of sale not given to co-sharer — 
Gohars subsequent application for pre- 
emption under S. 8 in 1970 is not barred by 
limitation as three years limitation period 
under Art,.137 Limitation Act was intro- 
duced for first time by Amendment Act of 
1972, (1977) 81 Cal .WN 580, Foll. 

À (Para 8). 
Cases Referred : Chronological Paras 
(1977) 81 Cal WN 580 ` _ 8 

Parantap Roy, for Petitioner; Mrs. Man- 
jula Sengupta ` (Choudhury), for Opposite 
Parties. . 

“ORDER :—. This Rule. is directed agaigai 
the judgment passed in Misc. Appeal No. 167 
of 1978 by. the ‘learned ‘District Judge, 
Howrah, dismissing the ioe of. the Per 
tioner. - i 

2. -The petitione’’s case is that he dona 
with Badan. Chandra Mandal and Nidhiram 
are co:sharers of the. disputed property, 
namely, the- residential: house and the doba 
appertaining . thereto. Badan’ Chandra Mandal 
transferred by deed ‘of sale a portion of the 
share' in: the undivided. residential house and 
the doba appertaining thereto to Sailabala on 
22-12-1986, Badan Chandra- Mandal did not 
disclose in the deed of sale that he. had co- 
sharers and also did not comply. with the 
‘mandatory provisions laid down in S. 5 (5) ` 
of the West Bengal Land Reforms Act. On 
80-4-70 the petitioner came to know about 
the sale and on 21-5-1970 the petitioner’ fil- 
ed an application for ‘pre-emption under Sec- 
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tion 8 of the West Bengal Land Reforms Act 
before the Revenue Officer on | 22-5-1970 
which was later on transferred to the learn- 
ed Munsif after the amendment of the Act in 
1972. The learned Munsif rejected the ap- 
plication under S. 8 of the West Bengal Land 
Reforms Act on the ground of limitation as 
he held that the application for pre-emption 
was not filed within three years of the date 
of transfer. The petitioner preferred ‘an ap- 
peal being Misc. Appeal No. 167 of 1973. 
The learned District Judge also dismissed the 
appeal on the ground of limitation in spite 
of his own finding that the relationship of 
co-sharer existed between the parties and 
there was in fact non-service of notice under 
S. 5 (5) of the West Bengal Land Reforms 
Act, 


8. It is contended before me by the 
learned Advocate for the petitioner that both 
the learned Munsif and the learned District 
Judge erred in relying upon Art. 187 of the 
Limitation Act and holding that the applica- 
tion of the petitioner to be time barred. His 
contention is that prior to 1972 when the 
application was made before the Revenue 
Officer, no limitation was prescribed under 
the Act for making an application under Sec- 
tion 8 of the Land Reforms Act in case of 
unnotified co-sharers and the Indian Limita- 
tion Act was not attracted to his case as the 
application made before the Revenue Officer. 
Accordingly the learned District Judge erred 
in dismissing his appeal. In this connection 
the learned Advocate has relied upon a deci 
sion of a Division Bench of this Court re- 
ported in (1977) 81 Cal WN 580. In that 
case Their Lordships have held that after 
the passing of the West Bengal Land Re- 
forms Act, 1972, Art. 187 of the Limitation 
Act, 1868, would apply to an application for 
pre-emption under S. 8 of the West Bengal 
Land Reforms Act, 1955. No period of limi- 
tation, however, was 
plication for pre-emption by a co-sharer 
who had not been given notice of the 
transfer when such application had to be 
made before the Revenue Officer before the 
said Amendment of the Act was made. In 
the instant case no notice of transfer was 
served on the petitioner and the application 
for pre-emption was made prior to the amend- 
ment of 1972, before the Revenue Officer. 


Therefore, this decision will apply on all - 


fours to the facts of the present case. 


4, Accordingly this application succeeds 
and the impugned judgment is set aside and 
the appeal sent back to the learned Additional 
District Judge for consideration: on merits. 


Lachman Singh v. Hasi Rani (Jyotirmoyee Nag J.) 


fixed for an ap . 


. BW/CW/B22/79/BBB/DVT . 


A.L R. 


5. No order is made as to costs. 
Case remanded. - 
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1979. 
Civil P. C. (5 of 1908), S. 151, O. 9, R. 8 


— Failure to comply with the courťs orders 
— Court can dismiss the suit. 


The plaintif was ordered by the Court to 
deposit Commissioner’s fees by several orders. 
In spite of the several opportunities given the 
plaintiff failed to comply with the court’s 
order. Ultimately the plaintiffs suit was dis- 
missed, 


Held that the court can dismiss a suit for 
non-compliance with the Court’s orders under 
its inherent powers. In such a case O. 9, 
R. 8 will also have no application as the 
suit was not dismissed for non-appearance 


of the plaintiff. AIR 1975 Cal 80 (FB), Dis- 


tinguished. AIR 1925 Cal 57, Ref. 
(Paras 1, 4, 6) 


“Anno: AIR Comm. Civil P.C. (9th Edn.), 

S. 151, N. 1, O. 9, R. 8, N. 1. 

Cases Referred: Chronological Paras 

AIR 1975 Cal 80 (FB) 

AIR 1925 Cal 57 -5 

(1906) 10 Cal WN 234 5 
Gopal Ch. Mukherjee, for Petitioner; 


Khitish Ch. Roy Choudhury, 
Parties. 


` ORDER :— This Rule is directed against 
an order passed by the learned Munsif Ist 
Court at Howrah in Title Suit No. 237 of 
1964 being Order No. 122 dated 10-9-1973. 


2. The plaintiff was ordered by the Court 
to deposit Commissioner’s fees by Order 
Nos. 91 and 92 dated 18-3-1971 and 25-3- 
1971 and another chance was given to the 
plaintiff to deposit the same by Order No. 114 
dated 26-4-1973 again by Order Nos. 114 
and 115. Thereafter, in spite of repeated ad- 
journment being given to the plaintiff on his 
own applications, on one plea or the other 
the plaintif failed to carry out the court’s 
order and ultimately by order 116 dated 2-5- 
1978 the’ plaintiffs .suit was dismissed. 
Against this order the plaintiff made an ap- 
plication under Section 151 of the C. P. C. 
to set aside’ the order of dismissal to restore 


for Opposite 
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the suit. That application for restoration was 
rejected by the learned Munsiff, Against that 
order, Order No. 122 dated 10-9-1978 tha 
plaintiff has come up in revision under Sec 


tion 151 of the Code of Civil Procedure. a ' 


preliminary objection has been taken by ths 
learned Advocate for the opposite. party, his 
contention is that the plaintiff has not com 
up against Order No. 116 dated 21-5-1973 
whereby the suit was dismissed. ‘Therefore, 
Order 116 stands and the application under 
S. 151 C. P. C. against Order No. 122 is nct 
maintainable. As the learned Munsif failed 
to exercise his inherent jurisdiction to restores 
the suit the plaintiff having other reme- 
dies such as filing an appeal against the order 
of dismissal of the suit alternatively by fi- 
ing an application. under provisions of O, 9, 
Rule 9 for restoration of the suit he having 
failed to avail of either of these remedies 
cannot invoke the inherent jurisdiction of tha 
Court to restore the suit and no revision lies 
against the non-exercise of- the Court’s im 
herent power. 


8. On the other hand, the learned Adve- 
cate for the petitioner has contended befors 
me that for non-compliance with the Court's 
order regarding the deposit of the Commis- 
sioner’s fees it is not within the jurisdictica 
of the Court to dismiss the suit. That csa 
only be done wherever it is so. provided 


under the Code of Civil Procedure and ke 


tke 


has referred to several provisions of 
C. P. C. such as Order No, 11 Rule 21. 


. 4, In this’ connection the learned Advo- 
‘cate for the petitioner has cited a case r> 
ported in AIR 1975 Cal 80 (FB). That wes 
.a case under O. 21, R, 90. The sale was 
sought to be set aside but the application wag 
‘dismissed for.default and an  applicaticn 
under Section 151, C. P. C. was made to set 
aside the order of dismissal though the ræ 
medy by way of appeal was available to tha 
-petitioner in that case. It was held that tke 
remedy ‘by way of appeal was illusory as tke 
appellate Court would have to go by the 
record to determine whether the appellant 
was prevented by sufficient cause from ap- 
pearing before the trial Court. It was ob- 
vious that the appellate court would have 
no material on record to render a. decisicn 
on the sufficiency of the cause and can give 
no relief to the appellant. That was a care 
for correction of illegal entries in the finaly 
published records of rights.- As there is sp> 
cific provision for rectification - cf 
records under Section -44 °(2A), recourse 


to the inherent power for rectification of . 


records was held to be. not justified. Nore 


Satyanarayan v. Birendra 
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of these cases have application to the facts 
of the present- case, It will be seen however 
that O. 9 R. 8 has no application to the facts 
of the present case. The suit was not dis- 
missed for non-appearance of the plaintiff 
but for failure to deposit the balance of thel 
Commissioners fees as.. ordered by the 
Court. The particulars having failed to cəm- 
ply with the Court’s order, the Court in ex- 
ercise of its inherent power dismissed the 
suit and this was not unjustified. 


5. It was urged on bzhalf of the geti- 
tioner relying upon a decision reported in 
(1906) 10 Cal WN 234 and also in AIR 1325 
‘Cal 57 that the proper remedy in such a case 
is to saddle the plaintiff with the costs equi- 
valent to the deposit ordered to be made as 
Commissioner’s fees upon the applicatior of 
the Commissioner. The Commissioner cculd 
realise the amount by executing the decree. 
Therefore, it could not be said that there was 
no remedy available for realisation of the 
Commissioner’s fees. .The decision in zhat 
case does not answer the question whe-her 
the court can dismiss the suit of the plain- 
tiff for non-compliance .of its order.: If the 
arguments of the petitioners prevail, then it 
will open up. a floodgate for flouting . the 
Court’s orders with impunity. 


6. Such a situation cannot be contemplat- 
ed and, therefore, I must hold that the court 


‘can dismiss a suit for non-compliance with 


the Court’s orders under its inherent powers 
(as) was done in the present case. 

7. Accordingly, I upheld the order passed 
by the learned Munsif and discharge the . 


Rule. 
Rule discharzed. 
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MRS, PRATIBHA BONNERJEA, J. 
Satyanarayan Kamal Kumar, Plaintiff v. 


Birendra Pr. Singh and another, Defendants. 
.-Snit No, 1889 of 1968, D/- 24-1-1979. 


(A) Civil P. C, (5 of 1908), S. 15 — Jaris- 
diction of High Court to try suit — Valua- 
tion in plaint determines jurisdiction — 
Allegations in the written statement are ir- 
relevant for determining jurisdiction. 


Where a plaint in a suit proceeded on 
the basis of hire-purchase agreement in res- 
pect of a jeep, and reading the plaint as it 
was, it could not be said that the High Court 
had no jurisdiction to try the suit, the High 
Court: had jurisdiction to try the suit. The 


CW/CW /B381/79/VBB 


198 Cal, [Prs. 1-2] 


allegations in the written statement were 
irrelevant for determining existence of juris- 
diction: AIR 1967 SC 369, Foll. 

(Para 4) 

Anno: AIR Comm. Civil P. C. (9th Edn), 
S. 15, N. 5 and 6. 

(B) Bengal Money-Lenders Act (10 of 
1940), S, 2 (18), (9) and (14) — “Money- 
lender” — Isolated transactions of advancing 
money by plaintiff — Plaintiff was not a 
“money-lender” but “lender” within S. 2 (9). 

The definitions contained in Ss. 2. (9), 
2 (18) and 2 (14) clearly establish that 
“money-lender” is a person who carries on 
business of money-lending in the regular 
course of business but mere “lender” is not 
so. Where it was admitted that the plaintiff 
had given two loans to the defendant on two 
separate occasions, that is not sufficient to 
bring the plaintiff under the definition of 
“money lender” in the absence of any evi- 
dence to show that it carries on money lend- 
ing in the regular course of its business. The 
persons who have entered into one or two 
isolated transactions of advancing money 
will come under the definition of “lender” 
as defined under Section 2 (9) of the Act. 

Held: the plaintiff came under the defini- 
tion of, “lender”. Under the circumstances, 
the plaintiff, as ‘lender’ was not required 
to obtain a money-lending licence as the 
` same was required for those money-lenders 
who carry on money-lending ‘business re- 
ularly. (Para 6) 


- (C) Contract Act (9 of. 1872), S. 126 — 
Bengal Money-Lenders «Act (10 of 1940), 
S. 40 (1) — Guarantee agreement condi- 
tional on default of principal debtor — 
S. 40 (1) of Bengal Act, does not apply, 


Where the liability of the guarantor under 
a guarantee agreement is .conditional upon 
the default committed by the principal deb- 
tor, the conditional liability does not , come 
under the’ expression “promise to pay”. Sec- 
tion 40 sub-s. (1) of Bengal Money-Lenders 
Act does not include a “guarantee”. By ac- 
, cepting this guarantee the creditor has’ not 
accepted any document within the meaning 
of Section 40 (1) ‘of -the Bengal Money- 
Lenders Act born the guarantor. f 
(Para 9) 
Anno: AIR Manual (8rd Edn.), Contract 
Act, S. 126, N. 2... :, 


(D) Civil P. C. (5 of 1908), O. 6, R. 7 — 


New case — Taken at the stage of arguments . 


for the first time — Not allowed.. 
(Para 9) 
Anno: AIR Comm. Civil P. C. (Sth Edn.), 
O. 6, R. 7, N. 2. 


Satyanarayan v. Birendra (Pratibha Bonnerjea J.) 


A.L R. 
(Œ) Sale of Goods Act (3 of 1930), S. 4 — 


“Sale or hire-purchase agreement or financial 


transaction — Loan granted by financier to 
defendant for repair of jeep — Agreement 
that same would be treated as the purchase 
price. under fresh agreement — Held that the 
transaction in fact was a financial one; repay- 
able by agreed instalments, with the vehicle 
as a security and not a real hire-purchase 
or sale: (1976) 37 STC 281 (Mad), AIR 1967 
Cal 256 and AIR 1968 SC 1178, Rel, on. 
(Contract Act (9 of 1872), S. 10), 

(Paras 12 and 13) 


Anno: AIR Manual (8rd Edn.), Sale of 
aie Act, S. 4, N. 53 Contract Act, S. 10, 
Cases Referred: Chronological Paras 
(1976) 87 STC 231 (Mad) 12 
AIR 1967 SC 369 8, 4 
AIR 1967 Cal 256 - 42 
AIR 1966 SC 1178 12 

Mrs. Pushpa Chowcharia, for Plaintiff; 


Sujit Audhya, for Defendant No. 2. 


ORDER :— The plaintifs suit_is on 
a hire-purchase ‘agreement dated 24-7-67 in 
respect of a 1962 model Willys Jeep bearing 
registration No. WBB 9796 against the de- 
fendant No, l as the hirer and against the 
defendant No. 2 as the guarantor, for re- 
covery of arrears of hire, interest and dam- 
ages. The plaintiff alleged that the defend- 
ants, in breach of the terms of the said agree- 
ment had removed the vehicle to Tarwa, in 
the District of Varanashi and failed to pay 
the agreed hires. The agreement was ter- 
minated by the plaintiff by notices dated 
4-12-67 and 19-12-67. In this suit, the plain- 
tif also claimed possession of the said vehi- 


cle or in lieu the present market value of 
Rs. 6498/-. i 


2. Only the defendant No. 2 contested 
the suit. In the written statement he: alleged 
that prior to 24-7-67, there was an oral 
agreement between the plaintiff and the de- 
fendant No. 1 for purchase of this , vehicle 
and the plaintiff had given loan to the de- 
fendant No. 1 in that connection, These al- 
leged oral terms were set out in the written 
statement. The defendant. No. 2 «was not a 
party -to that agreement. The -defendant 
No. 2, however, admitted having signed the 
written agreement dated 24-7-67 subsequent- 
ly as a guarantor but on certain oral ' terms 
mentioned in paragraph 3 (d) of the. written 
statement. According to him the real transac- 
tion between the plaintiff andthe defendant 
No. 1 wasta loan transaction. within the 
meaning ‘of Bengal Money-Lenders Act. The 
plaintiff is carrying on' money lending busi- 
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ness without holding any Money-Lending 
Licence,’ Hence the hire-purchase agreement: 
in suit is null and ‘void. He further alleged 
that in breach ‘of the oral: terms of guarantee, 
the plaintiff allowed the defendant No. 1 to 
remove the vehicle from Calcutta without 
the ‘guarantor’s written permission and as 
such he was discharged from all liabilities 
under the guarantee agreement, The last de- 
fencé was - that the real transaction being 
loan transaction below the pecuniary juris- 
diction of this Court, the Court: has no juris- 
diction to try the suit. It has: ‘been alleged 
that plaintiff is not a registered firm and the 
notice of termination was’ invalid and insu- 
cient. Following issues were raised :— 

ke «; ISSUES : 

1. Is the plaintiff a registered firm as 
alleged in the plaint? 

2. Did the plaintiff carry on business as 
money-lender and financier as alleged in 
paragraph 2 of the written statement of the 
defendant No, 2? 

3. Did the defendant fail and neglect to 


ay the instalments in terms of the agree- . 
pay Eroe. manded vacant possession, 


ment dated 24th July, 1967 in spite of de- 
mands, as alleged in. ene 6 oe the 
plaint ? : 


4. (a) Was there any el agreement be- 
tween the plaintiff and the defendant No. 1 
as alleged in paragraph 3 (d) (i), (ii) and (iii) 
of the written statement ? 

(b) If so, does it amount to a condition 
precedent as alleged in paragraph 8 (d) (iv) 
of the written statement P 

5. Did the defendants remove the vehicle 
from Calcutta without the knowledge and 
consent of the plaintiff as alleged in para- 
graph 7 of the plaint ? 

6. Was the notice of termination invalid 
or insufficient as alleged in paragraph 7 of 
the written statement P 

7. Has this Hon’ble Court jurisdiction to 
entertain, try and determine this suit as 
alleged in paragraph. H of the writtén state- 
ment ? 

8. To what relief, if any, is the plaintif 
entitled ? 

Issue No. 7 ; 

8. It has been submitted on. behalf of ‘the 
defendant, that this Court has no jurisdiction 
to entertain the present suit because the 
transaction ‘în suit was not a commercial 
transaction relating to buying or selling of 
goods as alleged in the suit. The transaction 
in suit was a loan of Rs. 5500/- below the 
pecuniary jurisdiction of this Court and as 
such the suit should be dismissed-.on that 
ground. _ On behalf. of the ` plaintiff „it -has 
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been submitted that the suit”is on! a'hire-pur- 
chase agreement ‘and the claim:in the ‘suit is 
for Rs. 10671/- consisting of arrears of hire 
of Rs. 1289/-, market value of the vehicle of 
Rs. 6498/- and the . mesne profit of Rupees 
2880/-. The suit is maintainable both as a 
commercial suit for buying and selling of 
goods as well as a pure ‘money suit. In 1968, 
the pecuniary limit was over Rs. 10C:00/- so 
far .as this court is concerned. Mrs. 
Chowcharia, appearing for the plaintiff has 


‘submitted that whether a court has jurisdic- 


tion to try a suit or not should be ascertained 
from the averments of the plaint only. If the 
plaint shows that the court trying the suit 
has jurisdiction, the defendant is not entitled 
to displace the jurisdiction on the basis of the 
allegations in the written statement. In sup- 
port, she relied on AIR 1967 SC 369 
(Vasudev Gopalkrishha Tambwekar v. Board 
of Liquidators, Happy Home Co-operative 
Society Ltd.). In this case the society in an 
Arbitration Proceeding claimed that the res- 
pondent had ceased to be a member on ac- 
count of default of payment of loan and de- 
The respondent 
therein alleged before the Arbitrators that 
there was-.a relationship of landlord and 
tenant between the parties and as such only 
the Small Cause Court was competent to ad- 
judicate on the dispute between the parties 
in view of -the ‘provisions of Section 28 of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act. The Arbitrators did not 
‘accept the contentions of the respondents 
and made the Award in favour of the 
society. A decree followed that Award after 
certain proceedings. At the stage of execu- 
tion, the respondents took out a chamber 
application for stay of execution on the- 
ground that the Award was made ` without 
jurisdiction and obtained an order in his fav- 
our. The society preferred an appeal and the 
order appealed from was set aside by the 
appeal Court, holding there was no relation- 
ship of landlord and tenant between the par- 
ties. The matter camé up to the Supreme 
Court and at para. 10 of this report at p. 374 

it was held :— .- f 


“The exclusive jurisdiction of the Court of 
Small Causes arises only if the person invok- 
ing the jurisdiction of the Court alleges that 
the other party is a tenant or a landlord and 
the question is one which is referred to in 
Section 28. Where the person so invoking 
does not set up the claim that the other party 
is a tenant, or a: landlord, the defendant is 
not entitled to displace the jurisdiction’ of 
the ordinary Court by an allegation that he 
‘stands in that relation qua the other and on 
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that ground the Court has no jurisdiction to 
try the suit or proceeding or an application.” 

4. The plaiat in the suit proceeds on the 
basis of one hire-purchase agreement. dated 
24-7-67. Reading the plaint as it is, nobody 
can say that this Court has no jurisdiction to 
try this suit. I humbly agree with the obser- 
vation in AIR 1967 SC 869 and hold that this 
court has jurisdiction to try this suit. The 
allegations in the written statement are ir- 
relevant for determining existence of juris- 
diction. 


Issue No. 2° 

5. On behalf of the defendant No. 2 it 
has been submitted that the plaintiff is a 
money-lender and is carrying on moneéy- 
lending business without licence. In support 
of his contention, the counsel for the defen- 
dant No, 2 relied on Section 2  sub-sec- 
tions (2), (8), (9), (12), (13), (14) and (22) of 
the Bengal Money Lenders Act. It would be 
significant to note that Section 2  sub-sec- 
tions (2), (8), (12) and (22) have nothing to 
do with the definition of 
Section 2 (9) defines 
which includes a “money-lender” and _ the 
words ‘Money-lender’ and ‘money-lending 
business’ have been defined in Sections 2 (18) 
and (14) which are as follows :— 


2(9) “Lender” means a person who ad- 
- vances a loan and includes a money-lender; 


2(18) “Money-lender” 
who carries on the business of money-lend- 
ing in (West Bengal) or who has a place of 
such business in (West Bengal), and includes 
a pawnee as defined in Section 172 of the 
Indian Contract Act, 1872; 

2(14) “Money-lending business” and 

“business of money-lending” means the busi- 
ness of advancing loans either solely or in 
conjunction with any other business; ~ 
. 6. The above definitions clearly establish 
that “money-lender” is a person who carries 
on business of money lending in the regular 
course of business but mere “lender”! is not 
so. It has been submitted that the plaintifs 
‘witness Todi has admitted in his evidence 
that the plaintiff had given two loans to the 
defendant No. 1 on two separate occasions. 
Even then, the plaintiff cannot come under 
the definition of money-lender as there is no 
evidence on record that it carries on busi- 
ness of money-lending in the regular course 
of its business. The persons who have enter- 
ed into one or two’ isolated transaction or 
transactions of advancing money will come 
under the definition of “lender’ as defined 
under Section 2 (9) of the Act. In my view, 
the plaintiff also comes under the definition 


the word “lender” 
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“money-lender’. ° 


‘ means a person . 
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of “lender”. Under the circumstances, the 
plaintiff as a.‘lender’ is not required to ob- 
tain a money-lending licence as the same is 
required for those. money lenders who carry 
on money lending business regularly. The 
case that the plaintiff has been carrying on 
business of money lending without obtain- 
ing a money lending licence has not been 
suggested to the plaintiff's witness Todi by 
the defendant when he was in the witness 
box, The defendant also failed to. prove that 
the plaintiff carries on money lending busi- 
ness in regular course. This issue is, there- 
fore, decided against the defendants, 

Issue No. 4 (a) and (b) 


7. In paragraph 8 (c) (d) and (e) of the 
written statement, the defendant No. 2 al- 
leged that he had agreed to sign the agree- 
ment dated ' 24-7-67 as a` guarantor on the 


_basis of a tripartite oral agreement set out in 


paragraph 3 (d) (i) to (iv) of the written state- 
ment and those terms were the conditions 
precedent to the attachment ‘of his liabi- 
lity or obligation under the said guarantee. 
In his evidence, however, the defendant 
No. 2 admitted that all the térms of guaran- 
tee were in'writing and were incorporated 
in the written agreement of 24-7-67 (Q. 18- 
28). In view of this evidence of the defend- 
ant No. 2 it is clear that the defendant No. 2 
abandoned and/or departed from his plead- 
ings in paragraphs 8 (c) (d) and (e) of. the 
written statement, The defendant No. 2 fail- 
ed to prove the oral agreement alleged in the 
written statement and tried to set up a case 
that Todi had represented to. him that all the 
terms were recorded in the agreement of 
24-7-67 and he had signed on that basis. This 
alleged “representation” has not been plead- 
ed in the written statement and it is an ab- 
solutely new case set up for the first time at 
the hearing. Finding this difficulty, the 
counsel for the defendant No, 2 has submit- 
ted that the plaintiff iB a “lender” within the 
meaning of Seztion 2 (9) of the Bengal 
Money Lenders Act and as such the’ provi- 
sions of Section 40 (1) and (4) of the Act will 
apply in this case. The said provisions are as 
follows: 


Section 40- (1): No lender shall take from 
a borrower or intending borrower: any note, 
promise to pay, power of attorney, bond or 
security which does not state (the address of 
the borrower, the date and place of the 
transaction,) the actual amount of the loan, 
the rate of interest.charged and the time, if 
any, within which the principal is stipulated 
to be repaid in full, or which states any of 
such particulars incorrectly, nor shall he 

take from-any  borrower-or intending bor- 
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rower any instrument in which any entry is 
left blank for completion at a later date. 


(4) Notwithstanding anything contained in 
any law for the time being in force, any note, 
promise tó pay, power of attorney, bend, 
security or document referred to in sub-sec- 
tion (1) or sub-section (8) shall be void and. 
unenforceable. 


8. According to the counsel for the de- 
fendant No. 2 the agreement of guarantee is 
a promise to pay. He has also submitted that 
the agreement dated 24-7-67 does not con- 
tain the correct figure of loan or interest and 
as a result the document has become void due 
to the operation of the provisions of Sec- 
tion 40 (4) of Bengal Money Lenders ct. 
This is an absolutely new case set up for the 
first time at the stage of argument. This zase 
does not find any place in the written state- 
ment, In any event, it is clear from the dccu- 
ment itself that even if the plaintiff is a 
“lender” within the meaning of Section 2 (9) 
of the Act, the plaintiff has not taken any of 
the documents mentioned in sub-section (1) 
of Section 40 ofthe B. M. Act. The wards 
“promise to pay” may mean a. promis:ory 
note under the Negotiable Instruments Act. 
Under Section 4 of the said Act a promiszory 
note means an unconditional undertaking, 
signed by the maker to pay a certain zum 
of money. But in this case, the guaraztee 
agreement is alleged to be conditional on ful- 
filment of certain conditions precedent. 
Hence this guarantee cannot be construed as 
a promissory note cr an allied document 
and/or unconditional undertaking, . The 
words “promise to pay” are also found in 
Section 25 (8) of Indian Contract Act where 
a time barred debt can be revived by virtue 
of such express promise to pay. The guazan- 
tee agreement in suit is certainly not an 
agreement of that nature. A guarantee “3 a 
collateral engagement to answer for the debt, 
default or miscarriage of another person. 
Section 126 of the Indian Contract Act de- 
fines the contract of guarantee as follows :—~ 


Section 126: A “contract of guarantee” is 
a contract to perform the promise, or dis- 
charge of liability of a third person in case 
of his default. The person who gives the 
. guarantee is called the “surety”; the person 
in respect of whose default the guarantee is 
given is called the “principal debtor,” =nd 
the person to whom the guarantee is given 
is called the “creditor.” A guarantee may, be 
either oral or written. 

9. The liability of the guarantor- is con- 
ditional upon the default committed by. the 


Satyanarayan v. Birendra (Pratibha Bonnerjea |J.) 


{Prs. 7-10] Cal: 201 


principal debtor. - This conditional liability 
does not come under the expression “promise 
to pay”. In my opinion, Section 40, sub-s. (1) 
of Bengal Money Lenders Act.does not in- 
clude a “guarantee”, By accepting this gua- 
rantee the plaintiff has not accepted any 
document within the. meaning of Sec- 
tion 40.(1) of the B. M. Act from the de- 
fetdant No, 2. Morerover, this being an ab- 
solutely new case set up at this stage of 
argument for the first time I am unable to 
accept this submission on behalf of the de- 
fendant No. 2. Under the circumstances I am 
also not dealing with the cases cited by 
the counsel for the defendant No. 2 on this 
point. These issues are also answered against! 
the defendants. 

Issues Nos. 5 and 6 


10. It is an admitted position that the 
defendant had- removed the vehicle from 
Calcutta. According to the plaintiff, removal 
of the vehicle by the defendant No. 1 was 
with the connivance of the defendant No. 2, 
and according to the defendant No. 2, it was 
with the connivance of the plaintiff. These 
mutual allegations have been recorded in 
the correspondences which passed between 
the plaintiff and the defendant No. 2 and are 
part of -Ext. A. The main object, so far as 
the defendant No. 2 is concerned is to prove 
that -by allowing the defendant No. 1 to re- 
move the vehicle from Calcutta, without the 
written permission of the defendant No. 2, 
the plaintiff has committed breach of one 
of the vital terms of the oral agreement of 
guarantee which is a condition precedent to 
the attachment of any liability under the 
said agreement. But I have already held that 
the defendant No. 2 has failed to prove this 
alleged oral agreement of guarantee and/or 
the condition precedent by admitting in his 
evidence that all terms agreed between the 
defendant No. 2, the plaintiff and the defen- 
dant No, 1 were incorporated in the agree- 
ment dated 24-7-67 and/or at least, the de- 
fendant No. 2 signed the said agreement on 
that representation. In view of the above, 
the fact of removal of the vehicle out of 
Calcutta, by the defendant No. 1 has lost 
all its force, so far as this case or defendant 
No. 2 is concerned. Under clause 2 (c) of the 
agreement dated 24-7-67, the defendant 
No. 1 was under the obligation to keep the 
plaintiff informed about his change of his 
address as also the change of the place 
where the vehicle is kept. The plaintifs 
letter dated 4-12-67 (page 9 of Ext. A) prov- 
ed that the plaintiff had full knowledge that 
the defendant No. 1 had removed the vehicle 


. to. his. native place without paying the agreed 
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hire. It appears from the said letter although 
the plaintiff came to know of this-fact,’ the 
removal was not with plaintiff’s - consent as 
otherwise, the . defendant No. 1 would not 
have been .able. to. remove the vehicle with- 
out paying the hires due. However, this: fact 
of removal of the vehicle has hardly any im- 
portance any’ morz as already held by me. 
The real cause. of action in the suit is: ndn- 
payment of agreed hire. Under clause’ 5 of 
the agreement dated 24-7-67, the plaintif 
was -entitled to terminate the agreement with 
or without notice on the ground inter. alia, 
default of payment of hire. The plaintiff: al- 
leged in paragraph 10 of the plaint that this 
agreement was terminated by a written 
notice dated 4-12-67 addressed to the defen- 
dant No. 2. This notice was not disclosed 
nor proved by the plaintiff. It was submitted 
on behalf of the defendant No. 2 that there 
„was no such notice, the agreement was not 
terminated and’as such there was no ‘cause 
of action for filing ` this: suit. It should: be 
noted that in paragraph 9.of the written 
statement while dealing with the allegation 
of notice of termination dated. 4-12-67, the 
defendant No, 2 relied on the said notice. 
Hence it.cannot be said that the defendant 
No. 2-challenged the’-existence ‘or: receipt of 
the notice, what he has: deniéd isthe” vali- 
dity and sufficiency of the document. More- 
over, in paragraph 8 of the plaint;- the plain- 
tiff had alleged ‘service of notice dated 20-11- 
67 on the defendant No. ‘1 terminating ‘the 
said agreement. In dealing with. the ‘samé, 
the defendant No. 2 in paragraph 7 of ‘his 
written statement, denied the plaintiff's’ right 
to terminate the same-and challenged the 
validity and suf€ciency of the said ‘notice. 
The existence of'this document or receipt of 
this notice by the defendant No. 1 was‘not 
denied. The receipt of ‘both the notices dated 
90-11-67 and 4-12-67 having’ been admitted 
in the written statement, it was for the ‘de- 
fendant No. 2 to establish the invalidity or 
insufficiency of the: said notices. No submis- 
‘sion was made on that point on behalf of 
the defendant No; 2 excepting denial of re- 
‘ceipt of the same ‘which is ` contrary’ to the 
pleading in the written statement. I am un- 
able to accept this submission of the counsel 
for the defendant. No. 2. : 


Issue No 1 . : on 


11. The plaintiff has ze ‘that it is. a 


registered partnership. 
Issue No. 3-. ee 


12. In the written statement, the defend- 


ant’ No. 2 alleged -that the plaintiff has ad- 


vanced Rs. 5500/- to the - defendant No. 1 
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and the hire-purchase: agreement dated 24-7- 
67 is in fact a financial transaction and not 
a genuine hire-purchase, The plaintiff’s wit- 
hess Todi admitted in his evidence, that.at 
the time of agreement dated 24-7-67, the de- 
fendant No. 1 had paid the _ entire. price in 
respect of the vehicle due under a prior hire- 
purchase agreement. Only the overdue, inte- 
rest and collection charges were outstanding 
when the deferdant No. 1 approached the 
plaintiff -for advance of Rs. 5500/- for repair 
of the vehiclé. The plaintiff granted the said 
loan but it was agreed that the ‘same woild 
be treated ‘as ‘the purchase price under the 
fresh agreement dated 24-7-67. This loan of 
Rs, 5500/- is admitted by .the defendant 
No. 2. The evidence of. both the parties 
makes' it quite clear that the transaction in 
fact was a financial one with the vehicle as a 
security and noc a real hire-purchase or sale. 
In a case reported in (1976) 87 STC 281 
(Mad): Dugar & Co. v. State of Tamil Nadu 
the question arose whether ‘the’ transaction 
was a sale or a hire-purchase.' In that case] _ 
Dugar & Co. advanced loan against the secu- 
rity of motor cars to a customer who signed 
a sale note in respect of the said ‘vehicle in 
favour of Dugar & Co. Théreafter a hire-pur- 
chase ‘agreement -was “executed recording 
Dugar & Co as the owner and the borrowers 
as the: hirer wherein the money advanced 
were to be repaid by instalments. Register- 
ing Authorities under Motor Vehicles Act 


_ endorsed the agreement to the effect that the 


registration of the vehicle was subject to 4 
hire-purchase agreement. This- transaction 
was treated by the Revenue Authorities ‘as 
‘sale’ arid sales tax as well as penalty were 
levied. The order was confirmed by the Ap- 
pellate Assistant Commissioner and the Tri- 
bunal. On Revision, the Madras High Court 
held that the transaction was not of sale but 
was a financial agreement, Under ` almost 
similar circumstances, in AIR 1967 Cal 256 
(Shyamsunder .Bubna `v. Manindra ` Nath 
Ghosh), this High' Court held that it was not 
a hire-purchase agreement but a financial 
agreement and passed a decree for money 
only. On almost similar facts, ‘the Supreme 
Court held in AIR 1966 SC 1178 at p. 1179 


‘(Sundaram Finance Ltd. ve State of Kerala) 


as follows : — 


“The true effect of a transaction may be 
determined from the terms of the agreement 
considered in the light of the surrounding 
circumstances. In each case, the Court has 
unless prohibited by statute, power to go 
behind the document and to determine the 
nature ‘of ‘the transaction, whatever may be 
the form of the document.” i 


1979 ` 


As per majority. . iena t was 
“held at p.: 1180: € `: 

“That the intention of S in obtaining the 
hire-purchase and the “allied agreeinents was 
to secure the’ return of loans advanced to 
their customers, and no real’ sale of the vehi- 
cle was intended’ by the customer to S and 
consequently, there was no re-sale by S to 
the customer, at the termination of the ar- 
rangement, The transactions) were mezely 
financing transactions. They were not hus 
exigible to sales tax.” 

18. I respectfully agree with the afore- 
said cases and hold that the real transaction 
between the parties was a financial’ transac- 
tion repayable by agreed instalments.) 

14. . The counsel for the defendant No. 2 
submitted that the agreement dated 24-"-67 
being void in view of the provisions of 5ec- 
tion 40, sub-sections (1) and (4) of the B. M. 
Act, nothing is due and payable by the de- 
‘fendants to the plaintiff. He, however, Coes 
not deny that the admitted loan of 
Rs. 5,500/- remained unpaid. The plain-iffs 
witness Todi has given evidence that the de- 
fendant No. 1 has not paid any instalment. 
In the premises, the issue No. „3 is answered 
in favour of the plaintiff. 


15. There will be a a: against the 
defendants for Rs, 5500/- with ‘interim inte- 
rest at the rate of 6% per’ annum, interest on 
Judgment at the rate of 6% per annum tatil 
realisation and costs. ` 


further 


“Onder. accordingly. 


AIR 1979 CALCUTTA 203 >: 
RAMENDRA MOHAN DATTA AND ` 
- HAZRA; J]. 


Gopi Nath Sen and others, Appellants v. 
Bahadurmiul Dulichand ~ and ` others, Bes- 
pondents. ` 

A. F, O. D, No. 157 of 1978, 'D/- 24-11- 
1978. 

Specific Relief Act (47: of 1968), S. 21 (2) 
— Damages in lieu .of specific performance 
— Not allowed in a suit for specific perfo-m- 
ance where plaintiff not ready to perform his 
part — Amendment of plaint to convert sech 
suit into one for damages simpliciter whe- 
ther permissible. (Civil P, C. (1908), O. 6, 
R. 17). 3 ae eae 2 ee ae 
The plaintiff in the instant suit ‘entered 
into an agreement with defendants whee- 
under the defendant was to make certain 
constructions before the ‘specified ‘date ead 


BW/BW/A705/70/JR/WNG 
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lease them to’ the plaintiff. On failure ‘of: the 
defendants to - construct’ accordingly, ' the 
plaintiff -filed ‘a suit for the specific perform- 
ance of the contract also claiming damages 
in case specific performance could not be 
granted: During the trial the plaintiff was 
asked whether he was ready and willing to 
take the lease. His answer was “No. At pre- 
sent we claim damages only”. The trial Court 
awarded damages in lieu of specific perform- 
ance. The issue in the presént appeal was 
whether such damages could be awarded. 


Held that under Section 16 of the Specific 
Relief Act, 1968 specific performance cannot 
be enforced in favour of person who fails to 
prove that he has always been and still is 
ready and willing to perform the essential 
part of the contract which are to be perform- 
ed by him, The claim for specific perform- 
ance was not pressed at the trial. It was real- 
ly abandoned. The plaintiff contended at 
the trial that he was entitled to damages. 
The, suit for specific. performance must, there- 
fore, fail. Once a suit for specific perform- 
ance fails by reason. of the fact that claim for 
specific performance „was not pressed or 
abandoned at the trial, the question of dam- 
ages for specific performance in substitution 
also fails. The question of claiming damages 
for breach of. contract .under Section 73 of 
the Contract Act is an entirely different 
cause of action. It is also clear from Sec- 
tion .24: of the Specific: Relief Act, 1963 that 
the dismissal of a suit for specific: perform- 
ance of a contract or part.thereof shall bar 
the plaintiffs right td sué'for..:.compensation 
for the ‘breach ‘of ...such contract, ATR 1928 
PC. 208; - Rel. on. o -or ; (Para 21) 


The question of granting ‘relief by” way of 
damages in lieu ‘of or in’ substitution of spe- 
cific performance is a matter resting entirely 
with’ the Court and parties haye’" nothing to 
do with ‘it, The plaintiff cannot be allowed to 
abandon’ the case for ‘specific performance 
and yet claim damages in, lieu thereof. AIR 
1952 Cal 78, Dist. : : ' (Para 3) 


Tf the plaintiff would : so oboo to abandon 
his claim for specific ‘performance | and to 
pursue his claim for’ damages simpliciter then 
that must be done before the trial begins. If 
he asks for amendment of the plaint by 
abandoning the case -of specific performance 
he .cannot “be allowed to. do so in the midst 
of the trial and to claim damages in lieu of 
specific performance. f (Para 3) 

There was no ` application to amend. the 
plaint in the instant -case before the trial. 
The question of ‘amendment of the. -plaint 
could -not be allowed, at the: appellate -stage 


\ 
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when the plaintiff had filed a cross-objection 
in respect of the damages awarded to him. 
(Para 25) 
Anno: AIR Manual (8rd Edn.), Specific 
Relief Act, S. 21, N. 1 and 4; AIR Comm. 
Civil P. C, (9th Edn.), ‘Civil P. C., O. 6, 
R. 17, N. 9. 
Cases Referred: 


AIR 1952 Cal 78 5, 6. 

‘AIR 1928 PC 208: 55 Ind App 860: 26 
LJ 1220 2, 5, 19, 21-A 

(1888) 39 Ch D 508: 58 LT 846 Lavery v. 
Pursell 21 


P. K. Sen with Pinaki Ghose, for Appel- 
lants; P. K. Das, for Respondents. 


RAMENDRA MOHAN DATTA, J. :— It 
is settled law that the plaintiff in a suit for 
specific performance must be ready and will- 
ing to perform his part of the contract not 
only up to the date of the suit but at least 
upto the completion of the trial. 

2. In this case of specific’ performance 
in course of the trial Dulichand ‘a partner of 
the respondent firm in course of his examina- 
tion in chief as a ‘witness on behalf of ‘the 
plaintiff was asked in question 71 as 

- follows :— i 

Q. “Are you still ready and willing to 
take the lease from the defendant ?” 
His answer was: 


Paras 
, 24 


Chronological 


“No. At present we claim the damage only”. 
The question arose if this was permissible 
under the law. Could the plaintiff have waiv- 
ed or abandoned the claim for specific per- 
formance and claimed damages simpliciter in 
lieu thereof? Such a question arose in the case 
of Ardeshir Mama v. Flora Sassoon 55 Ind 
App 36¢: (AIR 1928 PC 208). In that case 
also the plaintiff by his conduct debarred 
himself from the relief of specifie perform- 
ance and tried to convert the suit for specific 
performance into that of a suit for damages. 
The question is: has the plaintiff such power 
to convert the suit for specific performance 
into that of a suit for damages simpliciter. 


_8. In my opinion, the principle under 
which damages will be awarded under See. 
tion 73 of the Indian Contract Act will be 
different from the principle involved in dam- 
ages which will be awarded in lieu of speci- 
fic. performance. In the case of. damages in 
lieu of specific performance the same does 
not result directly or consequentially from 
out of a breach of a contract as is the cast 
under Section 73 of the Indian Contract Act. 
There might be circumstunces when the 
plaintiff might be entitled to specific per- 
formance but the Court in its discretion 
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might find that in the special facts of the 
case the plaintif should not be awarded spe- 
cific performance of the contract; but if dam- 
ages would be awarded in lieu or in substi- 
tution thereof then that would amount to 
granting of a suitable relief. In other words, 
the Court must be in a position to consider 
that the plaintiff was otherwise entitled to 
claim specific performance. If that condition 
would not be fulfilied then there could be no 
question of the court’s exercising that power 
of granting relief by way of damages in lieu 
thereof. The expression “in lieu of specific 
performance” means and signifies that the re- 
lief by way of damages is granted in place 
of specific performance or in substitution 
thereof so that adequate relief might be 
awarded to the plaintiff who was otherwise 
entitled to such specific performance. Once 
the plaintiff would abandon his case of speci- 
fic performance then that would be an end of 
the matter so far as the relief by way of 
damages in lieu of specific performance was 
concerned. As observed herein above, he 
must not only be ready and willing to per- 
form his part of the contract up to the date 
of the filing of the suit but also during the 
continuance thereof so that the Court would 
be in a position to consider the case of grant- 
ing relief by way of damages in lieu of spe- 
cific performance even at the time of the 
passing of the decree. ~ 


4. It is to be remembered ‘that the ques- 
on of granting relief by way of damages in 
lieu of or in substitution of specific perform- 
ance is a matter resting entirely with the 
Court and parties have nothing to do with 
it. The plaintiff, cannot be allowed to aban- 
don the case for specific performance and yet 
claim damages in lieu thereof as they have 
purported to do here. If the plaintiff has to 
choose his course of action then that must be 
done at the initial stage. He must decide 
once for all whether he was to pursue his 
remedy by claiming specific performance in 
which case he must satisfy the Court till the 
hearing is concluded and the judgment is 
delivered that he wanted specific perform- 
ance. In such circumstances only it is a mat- 
ter for the Court to consider in a proper case 
whether or not damages in lieu of specifie 
performance was to be allowed. - 


If the. plaintiff would so choose to aban- 
don his claim for specific performance and 
to pursue his claim for damages simpliciter 
then that must be done before the trial 
begins. If he asks for amendment of the 
plaint by abandoning the case. of specific 
performance he caanot be allowed to do so 
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in the midst of the trial and to claim damages 
in lieu of specific performance. 

5. Mr. P. K. Das appearing on behalf of 
the plaintiff respondent referred to the case 
of Rajendra Kumar Saha v. Saraswati Press 
Ltd. AIR 1952 Cal 78 in which P.B. 
Mukharji J. (as he then - was) allowed the 
amendment so as to convert the case for spe- 
cific performance into that of a suit for dam- 
ages simpliciter. That case is distinguishable 
from the facts of the case before us. In that 
case before the trial began the plaintiff ap- 
plied for amendment. There the property in 
suit had been requisitioned by the Govern- 
ment pending the suit with the result that 
the plaintiff himself could no longer speci- 
fically perform the agreement to convey the 
property. There the plaintiff was the seller. 


The defendant buyer agree to purchase the ` 


same at a sum of Rs. 2,80,000/-. Originally 
there was no pleading for damages for breach 
of contract but there was a claim for com- 
pensation in addition to or ‘in substitution of 
the claim for specific performance. By 
amendment the plaintiff was asking for delet- 
ing the averment.of readiness and willingness 
and to delete the claim for specific perform- 
ance. The result, therefore, was that the suit 
after amendment was to be'a suit for dam- 
ages simpliciter. In my opinion, different 
considerations arose there and the amend- 
ment was allowed in that case because of 
the special circumstances. Before P. B. 
Mukharji J. the amendment was asked for in 
a vendors suit but the consideration before 
the Privy Council in Mama v. Sassoon (AIR 
1928 PC 208) (Supra) was in respect of a 


purchaser's suit.. 


’ 6 In this case no amendment has been 
sought for at any stage of the proceeding 
and, accordingly, the decision 'in Rajendra 
Kumar Saha’s case (Supra) cannot be of any 
assistance to Mr. Das’s client. Moreover, the 
"question of damages simpliciter cannot be 
considered when the pleading as to readiness 
and willingness in the plaint still remains 
intact. Mr. Das submits that no issue was 
raised on that. In my opinion, that may be 
so, but even then the plaintiff cannot be 
éntitled to damages in lieu of specific per- 
formance or in substitution therefor when 
he is no longer agreeable to perform his ob- 
ligation under the contract. As already ob- 
served, the discretion whether or not specific 


performance should be granted and whether: 


or not damages in substitution therefor 


‘should be allowed would be.a matter for the ` 


Court alone and not for the plaintiff. Whe- 
ther or not the issue as to. readiness and will- 
. ingness had been raised at the trial, the posi- 
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tion does not alter in the least in a suit for 
specific performance. That issue would al- 
ways be deemed to be there up to the time 
of the passing of the decree on the basis that 
both parties agreed about each other’s readi- 
ness and willingness but if at the trial the 
plaintiff would say that he would not want 
specific performance then the position imme- 
diately becomes different. If the plaintiff 
would not be ready and willing to perform 
his part of the contract then the Court would 
not be in a position to consider the question 
of passing a decree for specific performance 
and if that would be the position then the 
damages in substitution therefor cannot be 
considered at all. The question of awarding’ 
damages in substitution for specific perform- 
ance would, under the circumstances, never 
arise at all. It is no good contending that the 
parties in fact agreed and, therefore, it was 
not necessary to prove readiness and willing- 
ness. 


7. In this case the learned trial Judge 
has awarded damages to the èxtent of a 
sum of Rs. 25,000/-.by way of damages in 
lieu of specific performance. In my view, the 
learned trial Judge was in error in awarding 
such damages on such basis. The learned 
Judge failed to consider the evidence before 
the.Court and could not have reached such a 
conclusion after exercising his discretion in 
the matter. 


8. That being the position, it is not 
necessary to go into the details of the facts. 
The result, therefore, is that the appeal is 
allowed and the decree in the suit be set 
aside. There will be a decree and order that 
the appellant would be bound to pay a sum 
of Rs. 305/- with interest at 6% per annum 
from the date of the filing of the suit till re- 
alisation to the respondent on the basis of 
the concession by Mr. Sen. The plaintiff res- 
pondent Dulichand is bound to pay the costs 
of this appeal as also the costs of the suit to 
the appellant. Certified for two counsel. It ‘is 
recorded that Mr. Das did sot press the 
cross-objection filed herein and as such the 
same is dismissed. Certified for two counsel. 


HAZRA, J.— 9. I agree. As the appeal 
involves question of law of general import- 
ance, I think I shall also add a few words. 


10. Two interesting points of law arise 
for consideration in this appeal: (a) how far 
the Court can allow damages when the claim 
for specific performance was not pressed or 
was abandoned at the trial; (b) can the 
Court in such circumstances grant damages 


in lieu of specifie performance.. ` 


\ 
206 Cal. [Prs. 11-14] 


11. The factsand events giving . rise. to 
ihe, above questions of law- are shortly indi- 
cated here under ::Bahadurmull Dulichand, 
a partnership firm (hereinafter referred to as 
the firm) filed a-suit for specific performance 
of a contract dated October 20,. 1964 against 
four defendants, namely, (1) Gopinath , Sen, 
(2) Radha -Nath Sen, (8) Gorachand Sen and 
(4) Kamal Krishna Sen. The. defendants 
agreed to let out the second floor with veran- 
dah of premises No. 40/A/2/A, Armenian 
Street, Calcutta, (hereinafter referred to as 
the premises). owned: by the defendants, 
Gopinath Nath, Radha Nath. and Kamal 
Krishna, to the plaintiff firm as tenant ona 
monthly rent of Rs..805/- per month. accord- 
ing to English Calendar. The rent: receipt 
was signed by Gopinath, Radha Nath and 
Gorachand on account of . advance rent for 
one month and it was given to the plaintiff 
firm. In the rent receipt it was stated that 
construction would be done according to the 
plan approved by the Corporation on July 
80, 1964 and possession would be given after 
construction by March 1, 1965 and tenancy 
would start from that day. 


12. The rent receipt . is- an ‘admitted 
document in the suit. It is also admitted that 
one month’s,-rent was taken as advance. on 
October 20, 1964. No. construction was made 
by March 1, 1965. Thereafter, on May. 15, 
1965 a letter was addressed to the -defend- 
ants by the firm with reference to the rent 
pete In. -that- ae the frm stated as 
follows: = | 


“As per the above receipt you wa ive 
given us the possession by . end of ‘March, 
1965; but this time has ‘elapsed long | since 
and we have ‘not yet got.the possession. ‘In 
the ‘meantime, there had been several oral 
assurance by’ you for an earlier. step “towards 
giving possession. Anyhow, we’ would ‘here- 
by ask you to kindly. confirm impiediately 
about ‘the last date by which you will be’ able 

` to give us the possession, Please do the need- 
ful at your very earliest and’ oblige.” ` 
No reply was given. by the defendants to this 
letter. No other letter. was. “addressed ‘by the 
frin to the defendants. On” September 4, 
1967 this suit for specific , performance was 
filed: In the suit, the plaintifl ` referred to 
the agreement in writing dated’ October 20, 

- 1964 by the defendants to let out on rent the 
entire second floor with verandah of the'said 
premises and to deliver possession ‘thereof 
after construction ` on’.terms and. conditions 
mentioned in. the agreement in writing. 
There .were also certain. other -terms 
mentioned in the plaint which’ are not con- 
tained in the -rent receipt. It-is not neces- 
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sary, to. refer to. the same for the’ purpose of 
this appeal as parties went to trial on the 
basis of the rent receipt in writing which is 
marked -as exhibit `A’. a ; 

18. In- paragraph 7 of the plaint it is 
stated that the defendants and each of them 
in spite ‘of repeated demands ‘have not uptil 
now constructed the entire 2nd floor of the . 
premises or any portion thereof nor has deli- 
vered., possession. In paragraph 8 of the 
plaint, it is stated that the defendants and 
each of them have wrongfully and illegally 
neglected and/or refused to perform their 
part of the contract and as such repudiated 
the same. In paragraph 9 of the plaint it is 
stated that the plaintiff has been and still is 
ready and willing to perform its part of the 
contract and has all along been, ready and 
willing to take: possession of the premises and 
pay rent accardingly. It is stated in the 
plaint that : the plaintiff firm is entitled to 
specific performance of the agreement dated 
October 20, 1964. It is also stated that the 
premises. agreed to be let out to the plaintiff 
irm is of great importance and. of great value 
to the, plaintif firm inasmuch ;,as it .. is 


‘situated near the existing -place.of business 


of the plaintiff firm and. mere compensation 
of money wouid, not, afford adequate relief. 
In paragraph 12 of the plaint it is stated 
that if the defendants complete the said trans- 
action the plaintiff shall claim damages to 
the extent of 2s. .25,000 -which the plain- 
tiff has suffered by reason of the defendants, 
wrongful, refusal to complete. the same in 
accordance . with the terms of the agreement. 
It is stated, in .the alternative,. that if the 
Court pleases to hold that relief of specific 
performance cannot be granted, then in the 
case the- plaintiff’ firm claims relief of’ the 
sum of Rs, 805/- paid by the plaintiff to 
the defendants-.as aforesaid. The plaintiff 
has also ‘claimed damages ‘for ‘Rs, 1,50,305/- 
in lieu‘of specific performance being’ the 
difference ‘between ‘the existing income’ ‘and 
the ‘income they | could have ‘eated if they 
expand’ the vo'ume of ‘sale in- getting pos- 
session of: the preinises.. 


E, Ty 


A, ‘On the above ‘statements; the’ ‘laine 
tiff claims (a) decree for“ specific perform- 
ance: of the ccntract ' -dated October 20, 
1964; (by: decree directing the defendants 
to erect ‘2nd floor including: verandah on the 
premises No. 40/A/2/A, Armenian ` Street, 
and described in’'the -'‘schedule, hereunder 
according to’ sanctioned’ plan; (ec). decree 
directing the defendants to deliver pòsses- 
-sion of: the 2nd storey with’ verandah forth- 
with after the construction; (d) decree’ for 
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Rs. 25,000/-:or such other“sum ‘as. this: Court 
may deem fit as ‘damages in terms of para- 
graph 12 hereof and (e), Alternative decree 
for refund of Rs.. 305/- with ‘interest at the 
rate of 12 per cent. per. annum and decree 
for Rs. 1,50. 0s in lieu of- specific per- 
formance. 


15. In the written statement, the de-. 
fendants stated that the construction of the 
second floor was not possible ‘according to 
the Corporation plan without obtaining pos- 
session of the ground floọr of the premises 
from the tenants. A- suit for mandatory in- 
junction was filed by one of the tenants 
against ‘the defendants restraining the de- 
fendants from committing any act violating 
the right of the tenant.. The suit was dis- 
missed on October 10, 1966 and it is ex- 
pected that the defendants would be able 
to construct the second floor within a 
reasonable time. With regard to para. 9 of 
the plaint the defendants stated that `, the 
_ question of alleged readiness or willingness 
to perform the alleged contract or pay rent 
does not arise. The defendants had all 
along been and still are ready and willing 
to Iet out to the plaintiff the said portion 
of the premises as and when the same 
would be constructed. The defendants have 
denied that the plaintiff was entitled to 
specific ‘performance of the agreement, 


ae „At the trial two issues were raised, 
(1) Did the defendants fail to perform 
thel part of the contract wrongfully and 
illegally as alleged in paragraph 7, of the 
plaint? and (2) What tehak, if any, is the 
plaintif entitled to? : 


17. On behalf of. the plaintif four wit- 
nesses were called. Dulichand Kochar, a 
partner of the plaintiff firm gave evidence. 
But he did not state that the: plaintiff was 
ready -and willing to carry out its part of 
the agreement or that the plaintiff claims 
specific performance of the agreement. The 
evidence of other witnesses of the plaintiff 
firm were confined to the claim for damages. 


18: In his judgment, the learned Judge 
observed that the only real issue to be de- 
cided in this suit is whether the plaintiff 
is entitled to compensation, if so, on what 
basis? The argument by the learned coun: 
sel for the plaintiff firm was confined to 
claim for damages. The learned counsel 
for the defendants -:submitted that the 
damages alleged -to have been claimed are 
entirely .speculative and are too remote and 
cannot. be allowed under Section 73 of the 
Contract Act. : The: learned. Judge after 
elaborate discussion on . the question. of 
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damages: awarded’ to the . plaintif Rupees 
25.000/-in lieu- of. specific performance’ of 
the contract dated October 20, 1964. 
Against this decree .this..appeal has been 
preferred by Gopi Nath Sen, Radha Nath 
Sen and heir of Kamal Krishna Sen, who 
died. after the decree, but before filing of 
the appeal. The plaintiff firm has also 
filed a cross-objection claiming inter alia that 
the learned trial Judge, should have..passed 
a decree for the sum of Rs. 1,50,000/- as 
damages in lieu of. specific performance. 

19. Appearing for the appellants Mr. 
P. K. Sen, with Mr, Pinaki Ghose has raised 
a very interesting point of law. The con- 
tention of Mr. Sen is that in a suit for spe- 
cific performance if the plaintiff by his own 
conduct disables himself: from claiming any 
decree for specific performance he thereby , 
precludes himself from claiming any 
amount as compensation either in addition 
to or in lieu of specific perférmance, Mr. 
Sen submits that in course - of the trial, 
Dulichand Kochar, a partner of the respon- 
dent firm who was examined as witness on 
behalf of the plaintiff ... . respondent 
No. 1 was asked by the learned counsel 
examining him in ‘chief ‘whether he was 
ready and willing’ to take the lease from 
the defendants and in answer he said “no, 
at present we claim the damage only”. 
(Q. 71, page 82 of the P. B.) According 
to Mr, Sen, the learned: counsel for the 
appellant, the learned. trial Judge could not 
award Rs. 25,000/- or any sum at all as 
damages in lieu of specific performance in 
favour of the plaintiff respondent No. 1. 
He also contends that the plaintiff had no 
right to claim damages for breach of con- 
tract simpliciter in the plaint as framed. 
Mr. Sen has relied ‘on Ardeshir Mama v. 
Flora Sassoon, 55 Ind App 860: (AIR ‘1928 
PC 208). Ir view of the’ argument of Mr. 
Sen, the above two questions arise for our 
consideration in this appeal. 


` 20. To consider this argument of Mr. 
Sen, I will first read ‘Saction 21, sub-sec- 
tions (1), (2) and (8) of the Specific Relief 
Act, 1968 (Act 47 of 1968). 


“21. Power to award compensation in 
certain cases.— (1) In a suit for specific per- 
formance of a contract, the’ plaintiff may 
also claim compensaticn for its breach, 
either’ in addition’ to, or in: substitution of, 
such performance. i i 

(2) If,-in any such suit, the court decides 
that specific performance ought not'to be 
granted, but that there ‘is a contract be- 
tween the parties which has been broken by 
the defendant, and . that. the plaintiff . is 


/ 
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entitled to compensation for that breach, it 
shall award him such compensation accord- 
ingly. : - 

(8) If, in any such suit, the court decides 
that specific performance ought to be grant- 
ed, but that it is not sufficient to satisfy the 
justice of the case, 
sation for breach of the- contract should also 
be made to the plaintiff, it shall award him 
such compensaticn accordingly.” 


The words “in addition to, or in substitu- 
tion of such performance” in sub-section (1) 
mean that compensation can be given by 
Court in case where specific performance 
could have been given either in addition 
to specific performance or in lieu of it. 
Thus, under sub-section (1), the power and 
jurisdiction of the Court to give damages 
arise in two cases, viz., either in addition to, 
or in substitution of specific performance. 
The learned Judze, in the instant case has 
granted damages in lieu of specific per- 
formance. The circumstances under which 
the Court would award damages in lieu of 
specific performance are laid down in sub- 
section (2) of Section 21. 
lieu of specific performance can be given in 
case where specific performance could have 
been granted but in the circumstances of 
the case the Court in its discretion considers 
that it would be better to award damages 
instead. It follows, therefore, that in those 
cases where - specific performance would 
have been feasible and proper, but there 
were reasons why it would be better to 
give damages in lieu, the Court would de- 
cree the latter form of relief. 


21. The above principle of law was 
stated by Chitty, J. im Lavery v, Pursell, 
(1888) 89 Ch D 508 at page 519 in a very 
simple language, I think, I shall quote the 
same here: 


“It was suggested after Lord Cairns’ Act 
the Court of Equity could give damages in 
lieu of specific performance. Yes, but’ it 
must be in a case where specific perform- 
ance could have been given. It was a sub- 
stitute for specific performance. It did not 
give the old Court of Chancery a 
general jurisdiction to give damages 
whenever it thought fit, it was only 
in that kind of case...where specific 
performance would have been the right de- 
cree and there were reasons why it would 
be better to substitute damages, ‘but that 
could not apply to a case where you should 
not have given specific performance.” 


The principle of law stated above is well 
settled. It was embodied in. Section -19 . of 


Gopi Nath v. Dulichand (Hazra J.) 


. Specific Relief Act 


and that some compenc. 


Damages in 


‘templated or had to be tendered. 
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the Specific Relief Act, 1877 and the same 
principle is stated by Section . 21 of the 
1963 by which the 
former is repealed. I- accept the principle of 
law as laid down by Chitty, J. in that case. 

21-A.. I shall now turn to the leading 
case Ardeshir Mama v. Flora Sassoon, 55- 
Ind App 860: (AIR 1928 PC 208) relied on 
by Mr. Sen. In that case the plaintiff filed 


_ @ suit for specific performance of a contract 


and claimed compensation in addition to 
or in substitution for such performance. 
Subsequent to the filing of the suit, by the 
Solicitor’s lette> the plaintiff gave notice that 
he would not claim specific performance 
but would claim damages. At the trial. ob- 
jection was taken that the plaintiff could not 
recover damages without an amendment of 
the plaint. Thereafter by leave the plaint 
was amended by a claim in the alternative 
for the retum of the money advanced-with 
interest as damages. Delivering the judg- 
ment of the Privy Council.. Lord Blanes- 
burgh discussed the English and Indian 
Law on points both historically and with re- . 
ference to Specific Relief Act, 
page 872 of the report the Privy Council ` 
observed : pe 


“ 


-. ++ .. in relation to a contract’ to «. 
which the equitable form ‘of relief was: ap--:: 
plicable, a party thereto had two remedies 
open to him in the event of the other party 
tefusing or omitting to perform his part of 
the bargain. He might either institute a 
suit in equity for specific performance, or 
he might bring an action at law for the 
breach. But — and this is the basic fact 


` to be remembered throughout the present 


discussion — his attitude towards the con- 
tract and towards the defendants differed 
fundamentally according to his choice.” 
The Privy Council further observed : 


“Where the injured party sued at law for 
a breach, goinz, as in the present case, to 
the root of the contract, he thereby elected 
to treat the ccntract as at an end and him- 
self as discharzed from its obligations. No 
further performance by him was either con- 
In a suit 
for specific performance, on the other hand, 
he treated and was required by the Court to 
treat the contract as still subsisting. He had 
in that suit to allege, and if the fact was 
traversed, he was required to prove a con- 
tinuous readiness and willingness, from the 
date of the contract to' the time of the hear- 
ing, to perform the contract on his part,” 
Thus it is an election of the plaintiff whe- 
ther to sue for specific performance and 
claim" for damages in addition to or in sub-: 


1877. At’ 
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breach of contract. If by his election the 
plaintiff. precludes . himself from “making the 
averment of readiness and willingness 
perform his‘ part of -the’ contract ‘and prore 


“the same which is essential to the success 


s 


-Jmust 


of the suit for ‘specific performance _ ‘the 
question for damages in lieu of specific: per- 
formance would not arise. At page 374 «f 
the ‘report: Privy Council observed : 


“In the present instance, their Lordships 
are- disposing of a case in which the’ plaiz- 
tif had’ debarred himself from asking =t 
the hearing for specific performance, ard 
in such circumstances, notwithstanding Lord 
Cairns’ Act, the result still’ was that with ro 
award of damages — the Court could award 
none — the order would be one dismissirg 
the suit with no reservation of any liber-y 


to proceed at law for damages: See pər 
Lord Selborne, Hipgrave v. Case: 28 Ch D 
856, 362. In other words, the _ plaintiff's 


rights in respect of the contract were at an 
end.” 


Following the judgment of the Privy Cow- 
ćil and the principle of law discussed abore 


. there is no doubt in my mind that Mr. Sen 


is fully justified in his submissions. In the 


” facts of this case, at the trial the witness for 
“the plaintiff. did- not prove 


readiness 
willingness on the part of the plaintiff to 
take the monthly tenancy from the defea- 
dants :and -he wanted damages only. 
Although the plaintif filed a suit for speci- 
fic performance and the defendants stated 
that the defendants were ready and willing 
to give ‘tenancy as and when the building 
would be constructed. but the plaint.f 
stated at the trial of the suit that the plaiz- 
tiff was claiming only damages. Therefora, 
the plaintiff was no longer interested in 
taking the tenancy, but . instead claimed 
damages at the trial without amending the 
plaint. What follows then? (On the prin- 
ciple of law laid down by the Privy Cour 
cil in Ardeshir- Mama v. Flora Sasoon, E5 
Ind App 360 : (AIR 1928 PC 208) ari 
under Section 16 of the Specific Relief Ac, 
1968 specific performance cannot be enforced 


in favour of a person who fails to prove. 


that he has always been and still is reacy 
and willing to perform the essential part. cf 
the contract which are to be performed ty 
him, The claim for specific performance 
was not pressed at. the trial. 
abandoned. The plaintiff 


dges.. The ` suit- for specife” “performanca 
‘therefore, ‘fail, Once a 
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stitution for it,-or, to sue- for ,.damages fer. 


. different cause of action” on the principle 


ard © 


It was reaľv | 
contended . zt . 
the. trial that he was entitled to dam- 


suit for - 
- (specific. : performance fails-bye reason; of. the. - 
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fact that . claim for specific’ ‘performance 
was. not: pressed or -abandoned at the’ 
trial,. the.‘ question of- - damages’ - for spe- 
ciffe performance- in substitution also 
fails. The’ .quéstion ` of- claiming dam- 
ages for- -breach of contract. under Sec- 
tion 73 of the Contract Act is an entirely| 


laid. down in Mama v. Sassoon. It is also 
clear from Section 24 of the Specific Relief 
Act, 1963 that the dismissal of a suit for 
specific performance of a contract or part 
thereof shall bar the plaintiffs right to sue 





for compensation for the breach of such 
contract, 
22. In the above view of the matter, the 


learned trial Judge could not have allowed 


` Rs. 25,000/- as damages in lieu of specific 


performance. It appears that the case was 

conducted before the learned trial Judge on 

misapprehension of law and in disregard of 

the principles discussed above. In the argu- 

ment advanced before the learned trial. 
Judge, the attention of the learned trial 

Judge was not drawn to the points of law 

discussed above, The observation of the. 
learned trial Judge that the only real issue 

to be decided in the suit is whether the 

plaintiff is entitled to compensation and if SO, 

on what basis, cannot arise on the plant as 

framed. 


23. Mr. P. K. Das for the respondent 
No. 1 appreciated the difficulties of: the - 
case in this respect. He contends that this 
point was not urged before the learned: 
trial Judge. No issue was framed. So this 
point could not be urged before the Court 
of appeal. In my view, there is no substance 
in the argument of Mr. Das. The question 
involved is a pure question of law and it 
enures from facts admitted or proved. The 
plaintiff has filed a suit for- specific per-: 
formance. The plaintiff did not give any 
evidence at ‘the trial that the plaintiff was 
ready and willing to perform the essential 
terms of the contract. From the evidence 
at the trial and from the argument made 
before the learned trial’ Judge it is clear 
that the plaintiff was not ready and willing 
to take the lease from the defendants. So. 
specific performance of the contract could 
not be given and as‘such the learned trial 
Judge could not have granted damages in 
lieu of specific. performance. The question 
of compensation for breach of contract under 
Section 78 simpliciter does not arise, in the 


facts and „circumstances of the case.. 


24. Realising’ the difficulty Mr. “Das has ` 
submitted. that. the plaintiff: should be. given." 
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leave to amend the plaint converting the 
suit into one for damages for breach of con- 
tract simpliciter and referred to the decision 
of P. B. Mukharji, J. in Rajendra Nath Saha 
v. Saraswati Press Ltd.- AIR 1952 Cal 78. 
Had the plaintiff applied for- amendment of 
the plaint before the trial of the suit the ques- 
tion: might have been different. The Court has 
no doubt power to amend the plaint convert- 
ing a suit for specific performance of a 
contract into a suit for damages for breach of 
contract, but it should be granted in a 


proper case. As stated by the Privy. Council > 


in 55 IA 360 at page 878: AIR 1928 PC 208 
“An amendment which deprived the Court 
of the power to compel him to accept a 
- decree, on pain of having his action dismiss- 
ed if he did not, was not one lightly. to be 
granted”. After evidence has been laid at 
the trial and’ decree for damages in lieu of 
specific performance passed in a case where 
the plaintiff has abandoned the case for 
specific performance the question of amend- 
ment of the plaint does not arise. It appears 
from the judgment of P. B: Mukharji, J. that 
in the original plaint claim was made for 
specific performance of an agreement under 
` which the plaintiff agreed to sell to the.de- 
fendant certain immovable property: Before 
.the trial, the’ plaintiff sought to amend the 
plaint to delete the averment of readiness 
and willingness and to delete the claim for 
specific performance and to substitute a claim 
for damages simpliciter for breach of the 
agreement. The reason put forward for this 
amendment is that the property: in suit has 
been requisitioned by the-Government pend- 


ing suit with the’ result that the plaintiff 


himself can no longer specifically perform 
the agreement to convey the property.’ 


.25. The facts of the case before P. B. 
Mukharji, J. are entirely different and dis- 
tinguishable.. In any event, there was no 
application to amend the plaint in the instant 
case before the trial. The question of 
amendment of the plaint cannot be allowed 
at this stage when the plaintiff has filed a 
cross-objection against the decree claiming the 
entire sum of Rs, 1,50,000/- in lieu of speci- 
fic performance as claimed in the plaint. In 
my view, the suit should be dismissed by 
reason that the plaintiff has failed to -prove 
at the trial the necessary averments for a 
decree for. specific performance -of the agree- 
ment. se O ve 


26. Arguments were made- by ‘the learn- 
ed counsel for the respective parties and 
several cases were cited at the bar -on the 
question of damages for breach ‘of contract 


. Aluminium Co., America v. Jt. Controller, P. & D. - 


A.I. R. 


under -Section 78 of the Contract Act. In 
the above view of the matter it:is not neces- 
sary to:-deal with the same, but as ‘arguments 
have -been made cn the point I will only say 
that; in my view, ‘the’ plaintiff has failed to 
prove the ‘case for damages as alleged in 
the plaint. Further, the testimony of the 
witness Bhikam Chand Vaid called on ‘behalf 
of the plaintiff -is not admissible as opinion 
evidence as ‘he is not an expert witness. The 
learned trial Judge was not justified in re- 
lying on his evidence as expert evidence. 
In my. view, the learned trial Judge was also 
not justified in coming to the conclusion that 
Rs. 25,000/- would be a fair assessment of 
compensation to the plaintiff firm for breach 
of the agreement. a: 12 


27.' In the above view of the matter, the 
judgment and decree of the learned trial 
Judge should be set aside. There ‘is, how- 
ever, one question which has to be consider- 
ed. ‘This is with regard to the claim for re- 
fund of Rs. 305/- which was paid as advance 
rent for one month by the respondent No. 1 
to the appellants. Mr. Sen, the learned .coun- 
sel for the appellants-has submitted that the 
appellants are agreeable to refund the 
fee of Rs. 805/- to the respondent No. 1 


28. In.the premises, the appeal is allow- 
ed. It is decreed and ordered that the áp- 
pellants will pay the sum of Rs. 805/- with . 
interest at 6 per cent. per annum from the 
date of filing of the suit till realisation to the 
respondent No, 1 firm, Bahadurmull Duli- 
chand. The cross-objection by respondent’ 
No. 1 is not pressed and the same is dismiss- 
ed. It is further ordered that the respon- 
dent No. 1, Bahadurmull Dulichand must 
pay the cost of the appeal as also the cost of 
the suit to the appellants. 

ei? Appeal allowed. 
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Aluminium Company of America, Ap-' 
pellant v. Joint Controller of Patents & De-. 
signs, Respondent. i 7 
- Matter No. 984 of 1977, D/- 28-8-1978. 
“Patents Act (39 of 1970), S. 5° (b) — “Pro. 
duced by chemical process” —, All. stages of 
production must be considered — Mere- 
final stage being physical process. is‘not suffi- 
cient to render the production as by physical 
process. . ; i 


AW/AW/A198 718/7R/WNG 





> 
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The claim for patent, in’ the: instant case, 
related to the invention ‘of producing Alumi- 
nium: Chloride in solid jobular:form of parti- 
cular size by desublimation. Though the final 
process of: desublimation may be a physical 
process, the earlier stages in the production 
involved the chemical process. The applicant 
urged that the substance was produced by ‘a 
physical process and not by a chemical pro- 
cess and hence S. 5 (2) was inapplicable. 


Held that the applicant was 
minating the 
process of the substance, involving the chemi- 
cal process and relying on the stage of desub- 
limation in finally converting the gaseous 
effluent into-the solid form which is a physi- 
cal process. The entire process must be 
looked into and that involved the chemical 
process. The grant of patent to the applicant 
would, therefore, be barred under S. 5 (2). 
‘(Para 15) 


simply eli- 


‘A. R. Lal with Sm. M. Lahiri and T. C.. 


Dutta, for Appellant; N. C. Roy ey 
with D. Som, for Respondent. 


JUDGMENT :— This is an appeal under 
Section 116 of the Patents Act from an order 
refusing an application for patent under Sec- 
tion 15 (2) of the Patents Act. The facts of 
the case shortly are as follows : 


% On the 4th September, 1979, iber ap- 
pellant filed an.. application for grant, of 
patent in respect of an alleged 
relating to chemical ` process and products. 
Original objection was taken. by the Control- 
ler of Patents to the said application on the 
ground that the complete specification filed 
related to more than one invention. Conse- 
quently the appellant. filed a further applica- 
tion: under Section 16 of the Patents Act in 
respect of an invention; already .. disclosed , in 
the complete specification filed ‘in respect of 
the first mentioned application. The said ap- 
plication undér Section 16 related to lobular 
Aluminium Chloride and was filed on the 
80th October, 1975. The Controller’s office 
objected to the said claims Nos. 1 to 8.of 
the. said complete specification.as being not 
allowable under. Section 5 (b) of the Patents 
Act. 1970., The Office of the , Controller of 
Patents contended that, the. desublimation 
of Aluminium Chloride resulting in the parti- 
cular lobular form involved chemical process 
and was, therefore, not patentable under the 
provisions of Section 5 (b) of the. Patents 
Act, 1970, The appellant contends that claim 1 
related to a chemical substance, namely, 
aluminium’ chloride in’ solid form of a de- 
finite size and configuration ‘produced inter 
alia by a process’of ` desublimation of the 
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stages, in the manufacturing - 


invention - 
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gaseous effluent -of aluminiimi‘ chloride and 


‘that process’ ‘of desublimation was a ‘physical 


process not involving any chemical reaction. 
The Scientific Officer dealing with the matter 
by his order dated the 6th August, 1977, re- 
fused the application under Section 15 (2) 
of the Patents Act, 1970. Consequently the 
présént appeal was filed. The complete speci- 
fication of the substance which is sought to 


be patented inter alia states ‘as ` follows: 
“Solid lobular aluminium chloride”. The in- 
vention relates to solid aluminium chloride 


and particularly aluminium chloride of the 


‘nature prepared by the process and apparatus 


described and claimed in Copending Indian 
Patent Application No. 1823/1972 and In- 
dian Patent Application No. 1868/1972. 
Aluminium Chloride of high purity can be 
obtained by the process and apparatus de- 
scribed in the Copending Indian Patent Ap. 
plication referred to above. Such process re 
sults inthe formation of a preferred range 
of size of particles of aluminium chloride as 
well as selectively’ contoured particles of 
generally lobular configuration characterised 
by the substantial absence of generally 
planar exterior surfaces. Such configuration 
and range of particle ‘size contribute to easy 
handling for- subsequent electro-chemical con- 
version’ of the aluminium chloride to metallic 
aluminium. Desublimation as utilised’ herein 
refers to the direct formation of solid alumi- 
nium chloride from the gaseous phase there- 
of without any noticéable « ‘formation’ at an 
intermediate: liquid phase.” 


8. ‘The described: desublimation of- the 
aluminium chloride- can be ‘carried out at 
negative or vacuum ~ pressures, for an ex- 
ample, down to about 0.1. atmosphere abso- 
lute as well as at positive.or elevated’ pres- 
sures-up to.the pressure at which aluminium 
chloride would condense as a liquid .under. 
ambient. conditions: (up. to about 10 at- 
mospheres «absolute), subject to considera- 
tions: of partial: pressure of the aluminium 
chloride present under the ambient condi- 
tion. ae 8 r sau ait 


.4. In the practice . a the inventión any 
relatively pure gaseous aluminium chloride 
containing gaseous carrier from any conve- 
nient source can be utilised asa source 
material. Suitably, a gaseous effluent of the 
type obtained from a precursor chlorination 
of sodium contaminated alumina in the pre- 
sence of ‘carbon and from which concomitant 
entrained particles of solids and liquids and 
condensable volatile constituents ‘or impuri- 
ties which condense at a higher temperature 
than the upper condensation temperature of 


aluminium chloride: under the corresponding 


. of aluminium . 
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. sired relatively pure source ‘material. 


5. The aluminium chloride _ containing 
_ effluent source material which suitably com- 
prises the residual hot gaseous effluent of 


the chlorination of sodium - contaminated - 


alumina may also contain chlorine, phosgene 
_and carbon monoxide and dioxide, is of such 
character that, at a temperature between 
` about 150-220°C | it is contacted 
directly within the fluidized bed of solid 
particles of aluminium chloride to directly 
desublime thereon and thereby endow the 
. bed with a self replenishing character as well 
as providing for production of aluminium 
chloride of selective size, and configuration 
providing advantageous handling and flow 
characteristics. More particularly such alumi- 
nium chloride will have an average particle 
size distribution of about 40-850 mesh, and 
predominantly about 100-350 mesh, The 
herein described fluidized bed condensation 
-desublimation process leads to an acceptably 
fine solid aluminium chloride product at a 
„low level of cooling energy which: is parti- 
cularly suited especially because of its parti- 
„cle size, configuration and purity, for direct 
utilisation in the electrolytic production -of 
‘aluminium metal. Advantageously, the re- 
sidual , gaseous mixture that remains after the 
direct desublimation of the aluminium 
chloride values has been effected and which 
will normally be constituted mainly of carbon’ 


monoxide and carbon dioxide along ‘with. 
“chloride, 


‘of. hydrogen: 
~phosgené - ‘and chlo- 
-effluent from 


small amounts 
“carbon: _ tetrachloride; 
rine may’-be recovered’ as 
the fluidized bed ‘and © portions ` thereof 
may desirably be fe-cycled: as | fluidiz- 
‘ing gas for the bed of aliminium -chloride 
particle, Alternatively; any suitable ‘suibstan- 
tially dry and: non-reactive gas such as nitro- 
‘gen, methane, -air,. carbon dioxide 
carbon monoxide may be used to fluidize the 


bed. The use of markedly low. ambient. 


desublimating or condensing temperature -in 
comparison to the solidification temperature 
chloride, for an example, 
80-100°C as compared to CE and the agi- 
tation inherently present.: „the fluidized 
bed of particles of sumtin chloride sur- 
‘prisingly results in the formation of a` pre- 
“ferred range of size of particles as comipared 
“to that developed by désublimation ‘at’ sub- 
- stantially higher temperature in the vicinity 
:of the actual ambient. condition solidification 
temperature of- aluminium.. chloride as. ‘well 
fas selectively contoured. . particles, -of- gene: 


‘tally lobular configuration : characterised: -by © 


_Aluminium.:Co. » America .v: Jt. Controller; P..& D. 


. ambient conditions. have been preliminarily - 
removed, as preferably employed as the de- .. 


‘handling. - fer 
conversion of the aluminium. 


action of © j 
“carrier can ba effluent. ‘from a ‘different type | 


_ free from 
would . detract from the intended desubliina- 


‘and/or - 


. generally 


ALR. 


the ‘substantial: absence: of: generally planar 
exterior . surfaces: : Since such -configuration 
and range -of particle sizes. contribute to- easy 
subsequent electrochemical 
chloride . to 
metallic aluminium, the use of desublimation 
temperatures well below the. upper ambient 


-limits thereof according to the principles of 


this invention is highly advantageous. Thus, 
rapidly quenching the gaseous aluminium 
chloride in the fluidizing bed from a tempera 
ture of about 150-250°C to below 100°C and 
preferably to about 60°C in a single stage 
or step, one would not have. expected that 
readily handled and flowable particles of 
selective size and configuration would form. 


6. Thus, by careful selection and con- 
trol of the temperature of desublimation and 
by using a fluidized bed of aluminium chlo- 
ride particles in the condensation zone, it has 
been found that particles of selective con- 
figuration are produced and that the particle 
size of the solidified aluminium chloride can - 


. be selectively controlled, At lower tempera: 


tures within the specified range of about 
85-100°C the average particle: size: of desub- 
liment product is generally smaller than those 
obtained at high tenparatirer, we such 
range. 

“While normally the. gaseous EENEN 
chloride containing carrier subjected to the- 
condensation fluidized. bed treatment, ac _ 
cording to the invention. willbe the gaseous. 
effluent recovered from” a” chlorination “ re- - 
the foregoing’. type, ‘stich 


chlorination. procedure’ for reaction’ ‘or, cai. be 
a gaseous alt minium chloride containing car- 
rier suppliéd from: any. convenient source so - 
long as thé particular ` carriér “is substantially 
‘undesired contaminants ‘which 


tion step.” 


“Thereafter verious PRES were’ aie and 


the'claims `of the appellant in- the: wad, a 


. plication for patent are. as follows : 


TEI, Solid ‘lobular. aluminium “blotide: a 
curvi-linear’ contour ` compositély 
constituted ‘of autogénotisly” bonded © plurali- ` 
ties of smaller sized particles and characte- 
rized by the substantial absence of e 
planar extericr surfaces. . 


2. Aluminium” chloride as ` sef: forth” 
claim 1 having an“ average ‘particle s size of tess : 


“than about 49 mesh, ` 


8. Aluminim: chloride a as. set forth i in etna 3 


“he ‘or -25--wherein said..smaller sized ‘:particles 


are of generally: ‘gpheroidàte--character -5 ::- 
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the effective absence of fracture 


Aluminium: -Co.; 


.. 4 Aluminium: chloride as set . forth- in 


claims 1 to -8 further .characterized: by: : a. 
y bulk density- of about 75-105 .tbs/cu. ft. 


5. Aluminium chloride. as.set .forth. in 
Sistine 1.to 4 having-an average particle size 
distribution of about 40 to 350: mėsh. © ~- 

6. Solid particulate aluminium chloride ac- 


- cording to claims 1-to 5 generally lobular 


character presenting a generally bullate sur- 


face with the particles thereof compositely ` 


constituted of agglomerated pluralities of 
-smaller sized particles and characterized’ by 
induced 
planar exterior surfaces and relatively sharp 
protuberant angles. 

7. Aluminium chloride .as set forth in 
claims 1 to 6, further characterized by a bulk 


. density of about 75-105 Ibs/cu. ft. 


. 8. Solid aluminium chloride as set forth in 

claims 1 to 7 of at least 99.5% purity end 
having a total of less than about 0.3% end 
, preferably less than about 0.2% by weizht 
of non-volatile impurities including combired 

ada 

7. Mr.-Lal, appearing for the Appellant, 

“ gubuuitted. that the controller’s office was 
wrong in refusing the application for patent 


‘under Section 15 (2) of the Patents Act, 1970, 


as the substance for which the Appellant is 
seeking the patent was not produced by che- 
„mical process but by physical process. He 
“submitted that Section 5 (b) of ‘the Patents 
„Act, ' ‘is, not, ‘applicable ta the “present case. 
“Mr. Lal. submitted that -the order of the 
Scientific, Officer dated: the 6th. of August, 


1977, which is at page 51: of the Paper -Beok. .. 
` Gio). .(was “wrong?)., He -submitted . that. the | 


desublimation of. gaseous effluent. of ‘Alumi- 


,, nium. Chloride. by which the. lobular alumi- 


, bium, chloride with definite size and configu- 
„Tation is, obtained is a physical, process, and 


.does - not- 
Therefore, it is not. hit by. the. said Section. 5 


(b) of the Patents Act, 1970, and . the. offre a 
of the ‘Controller was “wroiig : -and the ' 


szid 
‘order should be set’ aside. Mr. Lal drew my 
‘attention to. Thorpes’ Dictionary of Applisd 


; Chemistry, 4th Edition, Vol. TI at page. 172 


„where the meaning and process | of, sublima 
tion has-been set out, inter. alia in the follew- 


` ing words :— 


wsolid without passage . through the 


v ficiently ‘high vapour”. 


È “«Süblimation is the distribution of a stb- 


stance at a temperature bélow. its’ melting. 


„point, that is, by direct: volatisation of - the 
Jiquid 
state. The term is ‘usually. applied: . to.. the 
vaporisation of solid which possesses a-smf- 


.Volatisation ` under. “ordinary'-. pears: ¿aad - 


slightly- elevated - a al Patase Me GL, 


America -». “Jt; Controller, -P: & D. 


involve any . chemical ° ‘process. . 


“is, 


< pressure -to, exhibit - 
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.'8. He ‘submitted: that-desublimation is 
the reverse: process of .sublimation; that. is, 


‘from gaseous state. to solid: state without the 


intermediate liquid stage and in that process 
no chemical process is. involved by way. of 
the substance being dissociated or. decompos- 
ed into various different elements or com- 


‘ponents, then it would not involve chemical 


process but only physical process. Mr. Lal 
also referred to Kirk-Othmer: Encyclopedia 
of Chemical Technology, Second ` Revised 
Edition, Volume 2-at page 17 that Alumi- 
nium Chloride has been described inter alia 
as follows :— 

“Anhydrous aluminium chloride is the most 
common form of the commercial material. 
It vaporizes at 180.1°C as the dimer and 
decomposes to the monomer at 800°C. This 
decomposition begins above 600°C.” 

9. From the said description Mr. Lal sub- 


_Mmitted that in the present process of produc- 


ing the aluminium chloride in lobular form, 
the appellant never reaches the temperature 
above 180°C and there is no question of the 
decomposition of the’ aluminium chloride 
which only takes place above 600°C, Mr. 
Lal submitted that it is only changing shape 
of the aluminium’ chloride by physical pro- 
‘cess, that is, what is involved in the substance 
in which the appellant ig claiming the patent 
under consideration: He also drew my atten- 
tion to the last portion of the order ‘of the 
Scientific Officer dated the 6th of August, 
‘1977, where it has been ` observed as fol- 


, lows: — 


“Claims fir - ape atticle eine by 


physical method from the: solid lobular alumi- ` 
nium. chloride of.the present invention would, `. 
not have. been óbejcted to. and.submitted that . 


it. is conceded by ‘the. office of.the Controller 


„that shaping of, the article is only.’a “phy see 
a and cannot..be: objected to.” e., 


'.Mr. Lal “submitted — that, is oats 
Ea is happéning in the. present’ case, that 
‘from’. the” gaseous form. of aluminitim 
chloride. it' is shaped into lobular ` form of.. 


. aluminium chloride of particular shape by 
: purely physical ' process and no chemical pro- - 


cess is involved therein and therefore, 
a order should be set aside.. ; 


Mr., .N. C. Roy. Chowdhury, appearing 
with “Mr. Dipak Som, for „the Respondent, ` 


the - 


-submitted that: the appellant in its complete 
-specification.and the examples: made it quite 
clear that the said. substance. is produced bye 


chemical , process and as. such, it is- hit- by 


- §. 5 (b) of the Patents- Act, 1970; He sub- — 
mitted- that, what the appellant. is trying’ to 
‘do:tiow- isto eliminate the stages which in- 

-:wolve- chemical'-procéss for.'the prodiictiori of © =+ 
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the lobular’. aluminium chloride of particular 
shape and only relying on the physical pro- 
` cess: atithe final stage of shaping, He sub- 
mitted that the entire process is a continuous 
and.-single process for the manufacture of the 
substance for which the appellant is claiming 
patent and the appellant is not entitled to 
rely on a particular portion of the said pro- 
cess for the purpose of taking it out of the 
provisions of S. 5 (b). Mr. Roy Chowdhury 
relied on the complete specification -of the 
appellant wherefrom it-is quite clear that the 
substance ‘on which the patent is clairned by 
the appellant is produced by chemical pro- 
cess, firstly by gases and thereafter, by de- 
sublimation to the lobular solid form. There- 
fore, Mr. Roy Chowdhury submitted that the 
appellant is not entitled to claim patent in 
respect of the said substance. He further sub- 
mitted after drewing my attention to Ssec- 
tion 15 (2) of the Patents Act, 1970, Roars it 
has been provided : 


“If it appears to the Controller that the 
invention claimed in the specification is not 
an invention within the meaning of, or is not 
patentable under this Act, he shall > refuse 
this application that the Controller has been 
given the statutory’ power to. refuse: any 
patent if it appears to him that it is not paten- 
table under the said Act.” 


12. Mr. Roy Chortithaty, PAA sub- 
mitted that the Court’ will ‘not easily set aside 
the decision of the Conrtoller when it is based 
on scientific and expert examination as in this 
case. He. relied. on. a passage from J. F. 
Gartion . Administrative Law as..to. the :deci- 
sion of an. administrative ‘authority under a 
statute. should not. be set aside if there is no 
patent. illegality: or ‘infirmity on -the face of 
it. Mr. -Roy ‘Chowdhury submitted: that -ordér 
of refusing the claim. of the’ petitioner under 
S. 15 (2) is based on a - considered. expert’s 
decision of the Scientific Officer ` ‘who has 


taken into account the complete specification. 


and claim and the claim of the petitioner 
having regard tc the nature of the substance 
on which the patent is claimed by. the ap- 
pellant and the chemical process involved in 
it. Mr, Roy Chowdhury, therefore, submitted 
that the appellart is not entitled to the patent 
and, therefore, the appeal: Paowa be dismis- 
sed. 


13. Mr. Lal in EA submitted. that in 
the complete specification, - the examples and 
the process ‘has been deseribed as the patent 
if granted in favour of the applicant will be 
valid for 14 -years from the 
grant and thereafter, it will be available to 
everybody and;: therefore, the complete pto- 
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cess involved in the manufacture of ‘the said 
substance: must be described. and in doing 
so the said chémical process involved - in 
the manufacture of the substance is described 
from the beginning to the. end and, therefore, 
it cannot be said that the shaping of the 
article by the appellant in the claim involved 
also includes chemical process - which has 
taken place prior to the raw material being 
the aluminium chloride gaseous effluent used 
for processing the same into lobular alumi- 
nium chloride -of particular shape by desubli- 
mation, It does not involve any chemical pro- 
cess. but only:a physical process of desubli- 
tion. Therefore, Mr. Lal submitted that the 
specification and the‘examples.has been given 
for different purposes and not. for showing 
the process of: manufacture of the substances 
by the appellant, that is, the lobular alumi- 
nium chloride of particular shape from gase- 
ous form to the solid form. That only invol- 
ves physical: process and no chemical porcess 
is involved. Mr. Lal also submitted that 
under S. 116 (2) of the Patents Act, 1970, it 
has been specifically provided that appeal 
to High Court would lie from a decision of 
the Controlller under S. 15. Therefore, there 
is no substance in the contention of Mr. Roy 
Chowdhury that Court will not set aside the 
decision of the Controller under S. 15 (2). 
Mr, Lal admitted that if there is no patent 
error of the decision as perverse or. wrong 
on the face of it the said decision cannot be 
set aside. 


HM: Considering the respective » conten 
tions ‘very carefully” it’ appears ‘to’ me that 
the order of the office of the Controller dated 
the 6th of August. 1977. is right ‘and: fusti- 
fied in the’ facts and circumstances of: this 
case. The Scientific Officer’ ‘has: held inter 
dlia as follows :— 

“Sòlid, lobular. Allg (i. `è. with a defi- 
nité ‘size and. configuration’ of the particles) 
is‘ obtained, as can. be ascertained from the 
specification, by ` desublimation’ of gaseous 
effluent of AlCl, prepared for’ example, by 
chlorination of alumina in’ a gaseous medium, 
This, desublimation is'thus an essential step 
for recovery of sclid' lobular A1O1g which 
has an inherent ‘physical characteristic when 
obtained by this process. 


- The agents” argued: that the AICls .with a 
definite size -and: ‘configuration is just like a 
shaped article of. resin or any. other ‘high poly- 
meric substance as the lobular AlCl, -is ` ob- 
tained by a physical process, namely desub- 
limation of gaseous effluent:of AIO: 

Ido not agree with the agents, solid lobu 
lar AIGI; as such is neither: ‘comparable to a 
shaped article as it s'a chemical ` substance 


1979. 


with some -characteristic features nor is C2- 
sublimation which is a’ part -of. the Chemical 
process and is for recovery of:the solid. lok-s-: 
Jar AlCl from gaseous effluent of AICI; 
obtained by a purely chemical process name- 
ly chlorination of Alumina in a gasecns 
medium, a physical process, If this recovery 
step is to be considered as a physical pro- 
cess, then every chemical substance is uFi- 
mately obtained by a so-called physical step, 
namely distillation, filtration or — crystallica- 
tion, Hence, desublimation which is a step 
in the overall chemical process cannot bę 
considered separately. Even filtration; extrac- 
tion or distillation are considered chemi-al 
process (Vide the condensed Chemical D:-c- 
tionary eighth edition, revised by Essner G. 
Hawly, page No. 192). 


_ But the shaped articles. obtained’ from re- 
sin and laminated products from plastic mate 
rials as disclosed in the above specificaticns 
were produced by purely physical methcds 
such as moulding, pressing etc. which were 
not part of any chemical process for prode- 
ing the basic chemical substances, e. g., re- 
sins or plastic materials. Claims for ‘shat2d 
articles produced by physical methods -from 
the solid lobular AlClg- of the present invzn- 
tion would not have beén objected to.” ` 
_ 15. Carefully examining the said finding 
and also the complete specification in this 
case I have no hesitation in holding’ that 
the applicants are claiming patent regarding 
invention to a substance prepared. or po 
duced by chemical process. The appellant 
is simply eliminating the stages in the manu- 
facturing process of the said substance wh:sh 
involves chemical process but only relying on 
the portion of desublimation in converting 
the gaseous effluent into solid lobular Alumi- 
nium Chloride of particular shape. In my 
view, the said Scientific Officer by his deci- 
sion dated the 6th of August, 1970, has rigat- 
ly held that the said invention is hit by Sec- 
tion 5 (b) of the Patents Act, 1970, and rot 
patentable. The reasoning is quite clear and 
based on expert opinion which does not ap- 
pear to be patently wrong or against «ay 
principle of natural science. This is not a 
case where the Court should ‘set aside the 
finding and decision of the office of the Cen- 
troller of Patent when it is founded on car- 
rect appreciation of the scientific process of 
the manufacture of the substance on wh:2h 
the patent is.claimed. The -present patent 
has got no similarity, with those. shaped. a-ti- 


cle as indicated in the decision of the Scien- 


tific Officer dated the 6th of August, 1970; 
which I have set out.before. The appellant 
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cannot eliminate -the portion of the: chemical 
process involved and -rely. only on the stage 
of the physical process of final conversion 
from the gaseous state to the solid state, but 
the entire process has to be looked into, and 
admittedly that involves chemical process as 
indicated in the complete specification and 
the examples set out therein. aige o 
16. In -the result, the appeal is dismissed 
with costs. A E ; 
l Appeal dismissed. 
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Gobinda Lal Dey, Appellant v. Paran 
Kumar Raha, Respondent. 


- A. F. O. O. No. 111 of 1978, D/- 2-5- 
1979. > l 


(A) W. B. Premises Tenancy Act (12 
of 1956), S. 13 (1) (ff) — Suit for eviction 
on ground of personal requirement — 
Earlier suit compromised — Proof as to 
personal requirement in subsequent suit. 


In the absence of any explanation by 
the landlord as to why he refrained’ from 
pursuing his claim for ‘ recovery of pos- 
session in ‘the earlier -suit for eviction 
filed by him, he is not-entitled to ‘recover 
possession in the subsequent suit, on 
ground of personal requirement unless 
he proves any change of circumstances 
since the disposal of ‘the earlier suit for 
ejectment. In such a case, it is difficult to 
believe that the landlord had or has any 
requirement for the suit premises. 

: f (Para 6) 

(B) W. B. Premises Tenancy Act (12 of 
1956), S. 17 (2-A) (b) — Instalment of 
rent ordered by Court — Payment of — 
Requirement as to — Compliance. 


When the court is closed on the Ist day 
of the period within which the tenant is 
to pay or deposit the amount of any 
particular instalment, and if he chooses 
to deposit the amount iristead of payment 
to the landlord, he is entitled to wait till 
the reopening of the court for the pur- 
pose of making the deposit. If the deposit 
is made on the day the court reopens, it 
will be -a valid deposit- and will constitute 
payment to the landlord within the time 
allowed. ` i : ’ (Para 8) 


Cases Referred : Chronological Paras 
(1956) 60 Cal WN 783 ~ 7 

Saktinath Mukherjee, Amit Roy and 
Ram -Chandra Banerjee, for Appellant; 
LAER OPE LLIN IEE SALA ELE SESE ALLE PEERED ES TEENIE SLED 
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Ranjit Kumar Banerjee 
- Kumar De, -for Respondent. 


M. M. DUTT, J. :—This appeal is at the 
` instance of the defendant ina suit for 
ejectment. 


and ‘Asoke 


2. The defendant . was a lessee under. 


the plaintiff and his co-sharers in respect 
of the suit premises consisting of two 
rooms in the ground floor of premises 
No. 25/1/A, Raj Chanlra Sen Lane, Cal- 


cutta at a monthly rent of Rs. 50/- sub- + 


sequently enhanced to Rs. 60/-, under a 
registered deed of lease dated April 1, 
1956 for a term of 16 years. Before the 
expiry of the lease, there was a partition 
of the joint properties of the plaintiff and 
his co-sharers by a registered deed of 
partition dated December 16, 1970. By 
virtue of the said partition, the plaintiff 
was allotted the said premises no. 25/1/A, 
Raj Chandra Sen Lane, Calcutta includ- 
ing the suit premises. On September 27, 
1972, the plaintiff instituted a suit for 
ejectment against the defendant, being 
Title Suit No. 1098 of 1972 of the City 
Civil Court, Calcutta, praying for the 
eviction of the defendant from the suit 


premises on the ground of expiry of the. 


lease. The said suit was eventually dis- 
posed of on compromise between the 
plaintiff and the defendant on May 14, 
1974. By virtue of the said compromise, 
the plaintiff accepted the defendant as a 
tenant of the suit premises with effect 
from June 1, 1974 at an enhanced rent of 
Rs. 75/- per month payable according to 
the English Calendar month. The defend- 
ant was permitted to make necessary 
construction for his cooking . place in a 
portion of the varandah measuring 28” x 
23’. Further, it was provided that the de- 
fendant would give necessary facilities to 
the plaintiff fcr the construction of an 
underground pipe-line under the va- 
randah in occupation of the defendant to 
be completed by the plaintiff within five 
days. The present suit was instituted by 
the plaintiff for the eviction of the defen- 
dant from the suit premises on Novem- 
ber 19, 1975. aiter the service of a com- 
bined notice dated September 12, 1975 
for ejectment and (sic) of suit. It was al- 
leged that the plaintiff required the suit 
premises for the occupation of himself 
and the members of his family and also 
for the extension of his . printing press 
` situate in the ground Hose of the, said 
premises.: 


DA B: The -defendant dea: appearance 
- in the. suit--and contested the same. 
. denied that. - -the-.plaintiff -reasonably :re= 
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quired. the -suit premises, It was- pointed 
out by him that-at the time òf the institu-- 
tion-of the said Title Suit No. -1098 of 
1972, the family of the plaintiff consisted 
of more members .as three of his:daugh- 
ters were then unmarried. The plaintiff 


had also his printing business at- that. 


time. In substanca, the defence of the de- 
fendant was. that since the institution of 
the said suit there had not been a change 
of circumstances justifying the alleged 
requirement of the plaintiff. He also de- 
nied the service and the legality of. the 
notice to quit. 

4. The learned Judge, 2nd Bench, 
City Civil Court, Calcutta came to. the 
finding that the notice to quit was serv- 
ed on the defendant and that the same 
was legal and valid. He, however, held 
that the plaintiff had failed to prove his 
reasonable requirement of the suit pre- 
mises. In view of the said finding, the 
learned Judge dismissed the suit. Hence 
this appeal. 

5. The only question that is involved 
in this appeal is whether the plaintiff 
has been able to prove his reasonable re~ 
quirement of the suit premises. The 
plaintiff is in possession of one room in 
the ground floor and two rooms in. the 
first-floor and ‘another room in the 
second floor of the said premises. The 
printing press.of the plaintiff-is situated 


ALR. 


in the ground floor room. The. evidence, 
of the plaintiff is that after the partition‘ 


between him and his co-sharers he had to 
construct a stair-case through the ground 


floor up to the roof, as a result of which: 


the said room as well as one room in: 


the first floor of the said premises © 
came smaller in size. Further, his evi- 
dence is that because of the construc- 
tion of the stair-case through the ground 
floor room wherein he has his printing 
press, he had to construct an overhead 
wooden platform inside that room for 
the composition section of the press. He 
has also spoken about the difficulties and 
Tisk of ‘working onthe wooden platform. 


6. The plaintiff has not given the 
date when the stair-case was. construct- 
ed. Under the partition deed (Ext. 2), 
the construction of the stair-case was to 
be made by March 31, 1972. In’ the ab- 
sence of any evidence -adduced on be~ 
half of the plaintiff as to when the stair: 


case was constructed, the learned Judge- 
in our opinion, was justified in proceed-: 


ing: on the footing that- the: stair-case 


was constructed: by . March 31; 1972 in. 
- The alleged | difficulty: | 
- and -inconvenience--which have: been res- 


terms. of- Ext.” 2. 


þe- : 
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‘lied on by the plaintiff in support of k's 
case for reasonable requirement of tke 
suit’ premises -were also present before- 
the said Title Suit No. 1098 ‘of 1972 was 
instituted by him. Moreover, at that 
time, three daughters of the plaint-ff 
were unmarried. The plaintiff could have 
easily got a decree for evicting the d2- 
fendant and recover khas possession nf 
the same in the said suit. Instead, the 
plaintiff entered into a compromise with 
the defendant and allowed him to con- 
tinue to occupy the suit premises as a 
tenant under the plaintiff at an enhanc- 
ed rent. The circumstances which were 
in existence at.the time the said Tifle 
Suit No. 1098 of 1972 was filed were 
worse than the present circumstances so 
far as the plaintiff is concerned. Even 
assuming that the circumstances justifv- 
ing the reasonable requirement of tne 
suit premises by the plaintiff were in 
existence before the said compromise de- 
cree was passed and continued till the 
institution of the present suit, yet we Jo 
not think that the plaintiff can claim <o 
evict the defendant from the suit pre- 
mises and recover possession thereof >n 
the ground of: reasonable requirement 
based on the same circumstances. The 
plaintiff has not satisfactorily explained 
why he- refrained from pursuing his 
claim ‘for recovery of possession in tne 
earlier suit. In our view, in the absence 
of: such an’ explanation, unless the plain- 
tiff proves any change of circumstances 
since the disposal of: the earlier suit for 
ejectment, it is difficult to believe that 
the plaintiff-had or has any requirement 
for’ the. suit premises. . It has, however, 
been contended on behalf of the plaintiff 
appellant that he wants:to expand. tae 
printing press, but this requirement was 
also present when the plaintiff enterad 
into a compromise with the defendant =n 
the earlier suit. It is not disputed that 
since then there has not been any 
change of circumstances and, according- 
ly, we hold that the plaintiff has no case 
for reasonable requirement. 


T. It- has been strenuously urged Dy 
Mr. Sakti Nath Mukherjee, learned Ad- 
vocate appearing on behalf of the ap- 
pellant, that if the plaintiff can prove 
that he reasonably requires the suit pre- 


mises and is not in possession of a rea- - 


sonably’. suitable accommodation, the 
Court. is bound..to pass’ .a. -decree for 
ejectment, even though. the: plaintiff had 
not availed himself.of a decree for eject- 


that contention, ‘he-has-‘placed: > reliarice: . 
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on-a ‘decision of. a learned single. Judge 
of this Court in- Sumatibala Sen v.. 
Heramba.Kumar Roy, (1956) 60 Cal WN 
783, where it has been held that a per- 
son may be compelled to be content with 
a limited accommodation under certain 
circumstances, but that does not neces- 
sarily mean that he cannot have reason- 
able requirement for ` additional ` accom- 
modation. Further, it has been held that 
the fact again that at some past period 
some rooms fell vacant and, for some 
reason or other, the plaintiff did not 
choose to occupy those rooms but re-let 
the same to other persons does not also 
necessarily disentitle the plaintiff from 
making out a case of reasonable require- 
ment, even though under what circum- 
stances or under what conditions or con- 
siderations, the plaintiff had re-let those 
rooms are not known. The facts of that 
case are different from those of the in- 
stant case before us. In that case, the 
plaintiff had let out two rooms not ap- 
pertaining to the premises in suit. There. 
might be justifying circumstances under 
which the plaintiff had to re-let two 
rooms, but in the instant case, the plain- 


‘tiff did not deliberately got a decree for 


eviction passed against. the defendant, 
although according to him, he was in 
greater need of the suit premises. The 
said decision, therefore, is of no assist~. 
ance to the plaintiff. 


8. In his judgment, the learned . Judge 
has pointed out that the defendant vio- 
lated the order dated Aug. 5, 1976 pass- 
ed under S. 17 (2A) (b) of the West Ben- 
gal Premises Tenancy Act, 1956. By the 
said order, the defendant was directed to 
pay a sum of Rs. 80/- including statutory 
interest on account of rent for the 


‘month of Oct. 1975, by two equal month- 


ly instalments, the first instalment was’ 
payable by. Sept. 15, 1976 and the second 
instalment by Oct. 15, 1976. The defen- 
dant deposited the first instalment with- 
in time but he deposited the second in- 
stalment on October 25, 1976 instead of 
Oct. 15, 1976. It has been observed by 
the learned Judge that though no argu- 
ment was advanced by either party re- 
garding the deposit of the second instal- 
ment; yet the defence of the ‘de-'! 
fendant against delivery ` of possession. 
cannot be struck out as no application 
was filed by the plaintiff in that régard. 
It is contended on behalf of the: ‘appel-' 
lant that the. learned Judge should haye 
struck, out the defence of. the, defendant 


against delivery: of possession, notwith-: 
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standing the fact that no application was 
filed by the plaintiff praying for such 
striking out. On the other hand, it has 
been argued by Mr. Ranjit Kumar 
Banerjee, learned Advocate appearing 
on behalf of the defendant reopondent, 
that as the hearing was concluded, the 
learned Judge had no jurisdiction to 
strike out the defence of the defendant 
against delivery of possession in spite of 
the fact that it was detected by him at 
the time of writing out the judgment 
that the defendant had failed to.comply 
with the order passed under S. 17(2A){(b).. 
The reason behind this contention is 
that under S. 17 (3) of the West Bengal 
Premises Tenancy Act, 1956, after the 
Court orders the defence against deliv- 
ery of possession to be struck out, it 
shall] proceed with the hearing of the 
suit. But as the hearing of the suit was 
concluded, there was no quéstion of 
striking out the defence against delivery 
of possession. It has, however, been sub- 
sequently detected in course of argument 
that the City Civil Court remained clos- 
ed from Oct. 1 to Oct. 24, 1976 on ac- 
count of long vacation. As the defen- 
dant had deposited the amount of se- 
cond instalment on Oct. 25, 1976 there 
was compliance with the order under 
S. 17 (2A) (b). Accordingly, there is no 
necessity for us to decide the said point. 
it is, however, contended by Mr. 
Mukherjee for the appellant that al- 
though the Court was closed for those 
days, the defendant.should have paid 
the amount of the second instalment di- 
rectly to the plaintiff within the time al- 
lowed by the said order under’S. 17(2A) 
(b), and he not having done that his de- 
fence against delivery of possession was 
liable to be struck out. It is true that 
under S. 17 (2A) (b) the ‘tenant may 
either deposit or pay, but in our’ view, 
the option being with the tenant he can 
adopt either mode according to his own 
convenience. He may deposit in court 
or with the Rent Controller one instal- 
ment and pay to the landlord another 
instalment, for in either case it is pay- 
ment to the landlord which the tenant 
is required to do. When the court is 
closed on the ist day of the period with- 
in which the tenant is to pay or deposit 
the amount of any particular instalment, 
and if he chooses to deposit the amount 
instead of payment to the landlord, he 
is entitled to wait till the reopening of 
the court for the purpose of making the 


deposit. If the deposit is made on the 
day the court reopens,-it will be a valid 


Upendranath Pal v. 


Sasthi Pal (Dutt J.) A.L R. 


deposit and will constitute payment to 
the landlord within the time allowed. In 
the circumstances, we. hold that the de- 
posit of the second instalment was quite 
legal and valid. No. other point has been 
urged on behalf of the appellant. 

9. For the reasons aforesaid, the judg- 
ment and decree of the learned Judge 
are affirmed and this appeal is dismiss- 
ed. But in view of the facts and cir- 
cumstances of the case, there will be no 
order .for costs. 

SHARMA, J.:— I agree. 

sree Appeal dismissed. 
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M. M. DUTT AND SHARMA, JJ.: 
Upendranath Pal, Appellant v. Sasthi 
Pal and others, Respondents. 
A. F. O. D. No. 370 of 1974, D/~ 3-5- 
1979. 


W. B. Premises Tenancy Act (12 of 
1956), S. 17 (2A) (b) — Application for 
instalments of arrears of rent — Appli- 
cation decided at the time of hearing of 
suit — Decree of eviction passed with- 
out giving b2nefit of instalments for de- 
faults in payment of rent subsequent to 
filmg of application — Invalid. 

Application by the tenant under Sec- 
tion 17 (2A) (b) for permitting him to. 
pay by instalments arrears of rent has, 
to be disposed of before the hearing of 
the suit. But, if it is decided at the 
hearing ‘of the suit, tenant will be en- 
titled to the benefits of payment by in- 
stalments not orly with respect to ar- 
rears of rent at the time the application 
was filed but also with respect to all 
defaults that might have been made by 
him subsequently till the hearing of the 
suit. i (Para 3) 


Where the application for instalments 
was decided at the time of hearing of 
the suit but no benefit for defaults com- 
mitted after the filing of the application 
till the hearing of the suit was given 
and a decree for eviction was passed on 
the basis of subsequent defaults, the de- 
cree was invalid. (Para 3) 

Madan Mohan Saha, for Appellant; 
Rabindranath Mitra, Nihar Ranjan Chat- 
terjee, and Kashinath De, for Respon- 
dents. j 


"M. M. DUTT, J.— This appeal is at 
the instance of the defendant and it 
arises out of a suit for ejectment. 
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2. The plaintiff instituted the suit cn 
the ground that the defendant was a dé- 
faulter in payment of ‘rént since Magh 
1376 B.S. The defendant entered ap- 
pearance in the suit and filed an appi- 
cation under Sec. 17 (2A) (b) of the West 
Bengal Premises Tenancy Act, 1956 pray- 
ing for an enquiry into the allegations of 
default and permitting the defendant <o 
pay by instalments the arrears of reri, 
if any. The said application came up fer 
hearing before the learned Judge. cn 
Aug. 10, 1973. The defendant admitted 
that he was in arrears of rent for Magh 
and Falgun 1376 B.S. It was, howeve, 
submitted on behalf of the plaintiff that 
the question of technical default might 
be left open and decided at the time af 
hearing of the. suit, and that the appE- 
cation of the defendant might be dispos- 
ed by directing him to deposit the az- 
rears of rent for the said two. months 
with statutory. interest. The learned 
Judge accepted the said contention made 
on behalf of the plaintiff and directed 
the defendant to deposit the sum of Rr- 
pees 30.75 as arrears of rent within a 
month from the date of. the order. Fuz- 
ther, the. defendant was directed to de- 
posit current rents month by month az= 
cording to law.. The question of techni< 
cal default was left open and it was di- 
rected that the same would be decided 
at the time of hearing of the suit on me~ 
rits. It does not appear from, the order 
of the learned’ Judge that the defendant 
consented to the passing of such an 
order on the application. At the hearing 
of the suit, it was found by the learned 
Judge that the defendant had committed 
subsequent defaults in not depositing the 
current rents’ within ‘the’ prescribed ` pe- 
riod. Accordingly, the ` learned Judge 
held thatthe defendant-was a defaulter 
in payment of rent as -he had: not cow- 
plied with the provisions: of -Ss. 17 (L) 
and 17 (2) of the West Bengal Premises 
Tenancy Act; 1956. In that view of the 
matter, the learned Judge: :decreed the 
suit on' the ground of. default. Hence 
this appeal. . : 


3. In our opinion, the learned Judge 
has ‘committed an error of law in de- 
ferring the final disposal of the 
dant’s application under Sec. 17 (2A) (E) 
till the hearing of the suit. There can 
be no doubt that the application has 13 
be disposed of before ‘the hearing of tk2 
suit. - Even if it is decided at the hear- 
ing of the suit, the defendant will. be er- 
titled to the benefits of: the - ‘provision of 
the proviso to S: -17 (2A) (b) not ' only ‘in: 


L BF, Syndicate V. Nitai. Charan ` 


defen~ ` 
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respect of the arrears of rent atthe time 
the application was filed but also with 
regard to all defaults that might have}. 
been made by him subsequently till the 
hearing of the suit. In our view, the 
learned Judge was not justified in taking 
into his ‘consideration the -subsequent 
defaults committed by the defendant’ and 
at the same time not granting him ‘the 
relief under Sec. 17 (2A) (b) in respect 
of those subsequent ‘defaults. In these 
circumstances, the judgment and decree 
of the learned Judge are liable to be set 
aside. 


4. For the reasons aforesaid, the judg- 
ment and decree of the learned Judge 
are set aside. The case is sent back to 
the learned Judge with a direction to 
dispose of the application of the defen- 
dant under S. 17 (2A) (b) in, accordance 
with law after considering any objection 
that may be made by the plaintiff re- 
spondent. 


. This appeal is allowed. But in the 
facts and circumstances of the case, 
there will be no order as to costs. 

. SHARMA J.:— I agree. 
j Appeal allowed. 
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, MURARI MOHAN DATT AND RAM 
KRISHNA SHARMA, JJ. 


"Indo Burma Forest Syndicate, Petitioner v. 
Nitai Charan Haldar, Respondent. 

C. R. No. 56 of 1976, D/- 12-8-1979. 
` Calcutta: Thika Tenancy: Act (8 of 1949), 
S. 80 (a) — Exclusion of Government land ` 
from the Act — Clause (a) excludes ‘land 
only where’ Government is landlord: or tenant 
— Thika tenancies 9 Khas Mahal lands not 
excluded.. 

It is not the intention of the legislature - to 
make the Act inapplicable by virtue of, Sec: 
tion 80 (a), to all lands of which the Gov- 
eroment is the proprietor. Section 80 {a) 
will apply to exclude the Act where the 
Government is the landlord or the tenant. 

(Para 4) 

Held: Even dough the ‘Govatitnnt was 
the proprietor of the disputed land, it had 
settled the-same with the petitioner by way 
of permanent lease. Hence it could not be 
held that the disputed land partook the 
character of ‘Government land’ within the 
meaning of S. 30 (a). ‘The Act, therefore, 
was applicable to thika tenancies of Khas 
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- Mahal: lands,-the Government having. no“cén- 
nection with such tenancies:' - ‘(Para 5)’ 
- -Tarun Kr, Chatterjee, for Petitioner; Hari- 
pada Roy, for Opposite Party. Pees 


M. M. DUTT, J. :— The petitioner in this 
Rule, has challenged the propriety of the 
Order dated August 30, 1975 of the 12th 
Court of the Additional District Judge, Ali- 
pore affirming the order of the Thika Con- 
troller, Calcutta, holding that as the land 
comprised .in the tenancy of the opposite 
party belongs to the Government, the Cal- 
cutta Thika Tenancy Act, 1949 does not ap- 
ply in view of Clause (a) of S. 30 of the 
said Act. 


2. The petitioner, who is the landlord of 
the opposite party, the thika tenant, brought 
a proceeding under S. 9 (2) of the Calcutta 
Thika Tenancy Act, 1949 praying for enter- 
ing on the holding, inter alia, alleging that 
the opposite party, the thika tenant, had 
voluntarily abandoned his holding without 
notice to the petitioner and without arrang- 
ing for payment of rent as it fell due. The 
opposite’ party entered appearance in the pro- 
ceeding and contested the same by filing a 
written objection. The principal defence of 
the opposite party was that as the land com- 


prised in the tenancy was Khas Mahal land | 


of the Government, the provisions of the Cal- 


cutta Thika Tenancy Act were not applicable ` 


in view of Clause (a) of Section 30 of the Act. 
The learned Thika Controller. upheld. the 
said contention of the opposite party and dis- 
missed the application of the petitioner under 
S: 9 (2) of the Calcutta: Thika Tenancy: Act 
on the grourid that it was. not. maintainable. 


On al, >the learned, Additional District’ a ; 
app ae À - by the legislature even after the enactment. 
‘of the West Bengal’ Estates: Acquisition Act, ` 


Judge also took the same (view)..as. that .of 
the learned .Thika Controller : and dismissed 
the appeal preferred by the:petitioner. Hence. 
this Rule. | a ee od 


8. “It is not disputed that the land com- . 


prised in the tenancy of the opposite is Khas 
Mahal, land and, the petitioner is the perman- 
ent lessee under the Government. It is -also 
not disputed that the petitioner -is the land- 


`. Jord of the opposite party in respect of the 


land appertaining “to-the tenancy. Sec, 80 
of the Calcutta Thika Tenancy Act provides 
as follows :— pao SS A GEIRS Ser 
‘Nothing in this.Act shall. apply to—. 
(a) Government lands, . - tee Sy, iè 
(b) any Jand vested in or in the possession 
of— s F foe : . 
(i) the State Government; | 7.0 2 
' üi) a Port authority of the major. port; cr 
. (ii) a, ralhyay administration; oF... - »s 
`s (iv) a ‘Local authority; or ` 5 


roe 


“vi! Nitai ‘Charan (Dutt. J.) 


. lands situate within’. the 
. Howrah. will be excluded from the operation. — 


AER. 
-> (c) ‘aty-land which is required for carryitig 


“out any of the provisions of the Calcutta Im- 
“provement. Act, 1911 (Beng. Act V of-1911).” - 


. 4. The expression “Government lands” in 
Clause (a) of S. 80 means lands belonging to 
the Government. The. question is whether 
by Clause (a), it has been. intended by the 
legislature that all lands in respect of which 


.the Government is the proprietor should be 


exempted from the operation of the Calcutta 
Thika Tenancy Act. Under sub-section (2) of 
S. 1, the Act “extends to Calcutta as defined 
in Clause (11) of Section 3 of the Calcutta 
Municipal Act, 1923 and such . suburbs of 
Calcutta as may have been or may hereafter 
be notified under S. 1 of the Calcutta Subur- 


-ban Police Act, 1866 and are not included 


within Calcutta as so defined’ and also. to 
the municipality of Howrah.” It is common 
knowledge that in Calcutta, the Government 
is the ultimate proprietor of all lands, but the 
Act has been made applicable to Calcutta. So 
it is apparent that it is not the intention of 
the legislature that the Act would not apply 
to lands of which the Government is the pro- 
prietor. After the enactment of the West 
Bengal Estates Acquisition Act, 1958, the 
State Government became the owner of all 
lands of Howrah ` and other | districts. f° 
Clause (a) is strictly interpreted to mean that 
it will not apply to lands belonging to the 


Government, then, after the enactment of, the- ` 


West Bengal- Estates Acquisition Act.. 1953 
Municipality’ of 


of the Calcutta Thika Tenancy Act. The Act ` 


` has been amended from time to time, but.. 


sub-section (2) of S. 1 has not been amended - 


1953; The - Act; -therefore, still -applies * to, 


_ thika tenancies within the Municipality off- 


Howrah. It is, therefore, obvious: that it ist’ 
not thë intention of the legislature that . thej. ~ 


‘Act will not have any application ‘to all lands! - 


‘of which the Government’ is the’ proprietor. 


-. In this connection; wé should’ take’ ‘notice’ ‘of . 


the preamble: to the ‘Act, namely, that it is 
“An” Act to make’ better ‘provision relating to ` 


_ the Iaw of landlord and tenant in respect of 


thika tenancies in Calcutta”. The Act regu- 
lates the law of landlord and tenant ‘in re- 


. spect of thika tenancies in ‘Calcutta and 


‘Howrah. -In our opinion, it-is in that context 
clause’ (a).of S.-80 should be interpreted and 
if so’-interpreted, ‘clause (a)-will apply where 
the Government is the landlord or- the teh-| 
ant. -By virtue af sub-clause (i) of Cl. (b),) 


- where thé State Government is -in. possession 


of.the land, the Act’ will sot also apply. Even 


, where the-Government is not the-owner, .: Sut 
takes. on. lease- a land and thereafter. leases 
-it out to a thika tenant, still-the Act will-not 
apply, for the land will be regarded ‘as Gov- 
ernment land within the meaning of Cl. ʻa). 


5. In the instant case, the Governm=nt 
is no doubt the proprietor of the dispuæd 
land, but it has settled the same with -he 
petitioner by way of permanent lease. In he 
circumstances, in our opinion, it is difficult 
to hold that the disputed land partakes -he 
character of Govermment land within ae 
meaning of Cl. (a) of S. 80. The disputed len 
is situate in Dihi Panchanna gram where il 
lands are Khas Mahal lands. For the reasons 
given above, we are unable to hold that the 
jlegislature intended that thika tenanc‘es 
Jereated by the lessees of Khas Mahal lands 
stand: outside the purview of the Calcutta 
Thika Tenancy Act. In our view that was rot 
the intention of the legislature. The Act, 
therefore, is applicable to thika tenancies of 
Khas Mahal lands; the Government having 
no connection with such tenancies. 

` 6. For the reasons aforesaid, we set aside 
‘the order of the learned Additional District 

‘Judge and of.the learned Thika Controller 
and sent the case back to the learned Thi<a 
“Controller with the direction to dispose’ of 
the application ‘of- the’ petitioner on mers 
„and i in accordance with law, 


7%. The Rule is. made absolute, but there 


‘al ‘be no order for costs. . 


uaa: ae gas I | agree.: moe 


- Petition ‘allowed. : 


wide MF 
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MRS. JYOTIRMOYEE NAG, J. 
_..Haripada’ Das, - Petitióner ` v.. Sristidkar 
; (Chakraborty, ‘Opposite ‘Party. are 
2°, CUR. No. 9817, òf 1978, D/- 8-8- 1979. - 
[7 Civil P. C. (5 of 1908), ©. 6, R. 17 “— 


Amendment of plaint — Suit for: eviction on - 


ground of default — ‘Application for amecd- 
ment adding new ‘ground: of: reasonable re- 
‘quirement of landlord — Amendment alloe- 


ed. (W. B. Premises „Tenancy. Act ao af 


i P S. 13 (3-A)}. ` ; 
A. suit was- filed by the. landlord puree 


om previous landlord - for ejectment. of the- 


, ptenant on. the ground. of default. in paymeat 
% nof, rent... 
| ment of the suit premisés for his. own use and 
{occupation was .not added on account: of the 
. thar under S. 13. (3-A) of the. W.B.. Premises 
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.Cases 


“The ground. of reasonable.. require- 


Haripada Das: v.. Sristidhar Chakraborty- (Jyotirmioyee Nag :J.) [Pr: 1] Cal. 221 
-Tenancy - Act. Afterwards -three years period 


having expired as required:by S: 18 (8A) the 
landlord made an application for amendment 
of plaint adding -the ground “reasonable re- 
quirement of the suit premises”. ~ ` 


Held that amendment of the plaint for 
adding new ground was permissible. It was 
not necessary for the landlord to make out 
all the grounds in the notice nor did the 
grounds constitute’ cause of action. The cause 
of action arose after the notice was given de- 
termining the tenancy, and therefore, the 
nature of the suit, which was a suit for eject- 
ment would not be changed by adding a new 
ground, The. ground was not made out in 
the original plaint not because there was no 
reasonable requirement but because of the 
bar under S. 13 (8A) of the W. B. Premises 
Tenancy Act. ATR 1975 SC 1146 Ref. 

: (Para 2) 

Anno: AIR Comm: Civil P. C. (9th Edn.), 
O. 6, R. 17, N. 10. 

Referred: Chronological Paras 
AIR- 1977 Cal 49 l 
AIR 1975 SC 1146 2 

A. K. Matilal and C. S. Das, for Petitioner; 

B. K. Mukherjee, for Opposite Party. - 


ORDER :— This Rule is directed ‘against 
Order No. 122 dated 4-7-1978 passed by the 
learned Munsif in Title Suit No. 65 of 1975. 
The said Title-Suit was filed for eviction by 
the petitioner. on 28-2-1975 praying: for evic- 
tion of the opposite party in respect of two - 


rooms including a joint privy of premises 


No. 88, Debendra Ganguly Road, P. S. Shib- - 
pur, District Howrah. That suit was ‘filed on 


` the ground of default in. payment of rent and 


the same ground was made out in the notice 


_ to quit given by. the petitioner on. 3-12-1974. 


The „petitioner is the landlord, purchaser from 


‘the previous landlord and accordingly though a. 
-he had wanted the | premises for his own use 


and occupation. but on account of the bar 


‘under S.-18-.(8A) of. the. West Bengal . Pre- ne 


mises, Tenancy Act that‘ ground was not stat- 
ed in. the notice. nor.was the suit. filed on -that . 
ground. In February. 1978 however, the three 
years’ period having ' expired. -the - petitioner 
filed: an application. under. O; 6,:Rule 17 of - 
the Civil P. C. for amendment of. the plaint 
and for adding: the ground “reasonable re- 
quirement of the suit premises for his own 
use ‘and occupation”. ‘The matter was con- 
tested by the opposite party tenant who filed . 
the written objection. contending, inter, alia, 
that the petitioners aforesaid application, was 
mala ‘fide, frivolous and that there was no 
reasonable requirement às 


alleged: ‘by. the . : 
_. petitioner. The learned ‘Munsif.-by his im- |.» 
. pugned order rejected - ‘the, petitioner's ‘afore: 


922 Cal. [Prs: 


said application for amendment of the plaint 
and the reasons given for so rejecting the ap- 
plication are as follows: that. originally the 
plaintiff was not entitled to incorporate the 
said ground in the plaint at the time of fil- 
ing of the suit on account of the bar under 
S. 18 (8A) as the plaintiff, petitioner had pur- 
chased the property from the previous land- 
lord on 30-8-1974 and the suit was filed on 
98-29-75. Therefore, the plaintiff could filea 
suit on the ground of reasonable requirement 
only after 13-8-77. So, according to the learn- 
ed Munsif, the cause of action arose on 30-8- 
77 and ifthe amendment is allowed the cause 
of action shall be deemed to 
have arisen in the suit prior to 28-2- 
1975. That could not be. Although the 
decision reported in AIR 1977 Cal 49 (Jiten- 
dra Nath Das v. Kalyan Kumar Banerjee) was 
cited before the learned Munsif, he however, 
was of the view that the facts of that decision 
had’ no application to the facts of the present 
case and accordingly that decision would not 
be binding on him in the facts and circum- 
stances of the present case and on these 
grounds the learned Munsif rejected the ap- 
plication for amendment. 


2. The learned Advocate for the peti- 
tioner has cited a case reported in AIR 1975 
SC 1146 (B. Banerjee v. Sm. Anita Pan.) The 
relevant paras are at 28 and 29. It has been 
held in that case that as far as possible courts 
must avoid multiplicity of litigations. “Any 
interpretation of a statute which will obviate 
purposeless proliferation of litigation, without 
whittling down the effectiveness of the pro- 
tection for the parties sought to be held by 
the legislation, should be preferred to any 
literal, pedantic, legalistic or technically cor- 
rect alternative”. Therefore, to give effect to 
the amendment of the new Cls. 13 (5/13 (ff) 
the Supreme Court’ directed the plaintiffs to 
file fresh pleadings setting out the grounds 
under Cls.’ (f) and/or (ff) of sub-s. (1) if they 
so wish. Though the ‘facts of that case are 


different -from the present one, inas- 
much as in that case, the suit was 
brought under the old Clauses (f) and 


(Œ) of S. 18 of the West Bengal Premises 
Tenancy Act for reasonable requirement of 
the landlord the new Cls. (f) and (ff) are 
somewhat different’ from the previous clauses 
(E & (Œ, but in substance they are for reason- 
able requirement. But in this ‘case that ground 
was not made out in the original plaint in the 
present case not because there was no reason- 
able requirement but because of the bar as 
I have already stated under S. 18 (8A) of 
the West Bengal Premises Tenancy Act. It 


1-2] _ Kalimoyee Ghosh v. Narendra Nath (S. M. Guha J.) 


| ALR 


is not necessary for the plaintiff to make out 
all the grounds in the notice, nor do the 
grounds constitute the cause of action as 
wrongly held by the learned Munsif. The 
cause of action in the suit arises after the 
notice is given determining the tenancy and, 
therefore, the nature of the suit which was 
a suit for ejectmeat would not be changed 
by adding a new ground. Accordingly, I set 
aside the order passed by the learned Munsif 
and direct the learned Munsif to allow the 
opposite party (tenant) an opportunity to give 
in additional written statement after accept- 
ing the amendment as prayed for by the 
planitiff-petitioner. - 

8. The Rule is made absolute. 

4, There will Le no order as to costs. 

5. Let the records go down immediately. 

Rule made absolute. 
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N. C. MUKHERJI AND SUDHINDRA - 
MOHAN GUHA, JJ. - 
Sm. Kalimoyee Ghosh and others, Appel- 


„lants v. Narendra Nath Ghosh and others, 


Respondents. 


A. F. A. D. No, 811 of 1975, D/- 15-2- 
1979. 


Registration Act (16 of 1908), Ss. 17 and 49 
~~ Deed recording partial partition — Is 
compulsorily registrable — Such document 
being unregistered has to be expunged from 
evidence. (Case law referred.) (Para 10) 

Anno: AIR Manual (8rd Edn.), Registra- 
tion Act, S. 17, N. 77, S. 49, N. 27. 

Cases 


Referred : Chronological Paras 
(1975) 1 Cal LJ 262. - i i 8 
AIR 1974 SC-1066 -- ..- ; 9 
AIR 1961 SC 1655 , 8 
AIR 1958 SC 706 ' 9 


Ranjit Kumar Eanerjee, Sudhis Dasgupta, 
Debaprasad Mukherjee (II) and Mrs. Smriti- 
kana Mukherjee, for Appellants;) Ranen 
Mitra; (for Nos. 1, 5-7); Sailen Dutta, (for 
No. 2); Ranjit Mitra, (for Nos. 4 (a) to 4 (d)) 
and Uday Sankar Charenae: (for No. 8), for 
Respondents. 


SUDHINDRA MOHAN GUHA, J.:— 
This is an appeal against the judgment and 
decree passed by Shri N. Bhattacharyya, 
learned Additional District Judge, Second 
Court, Howrah reversing the decision of Sri 
S. N. Burman, learned Munsif, Third Court, 
Howrah in Partition Suit No. 208 of 1972. 

2. Plaintiffs alleged that their request for 
an amicable partition was turned down by 
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the defendants. and as such they were obliged 
to. commence the suit on the a avar- 
ments: 


3. The suit property IET E to a 
‘Jama of- Rs. 15-12-9 originally belonged to 
two brothers Nafar Chandra - Ghosh: and 
Becharam Ghosh in equal sharés, Becharem 
died leaving his widow Atarmoni as_ the 
sole heir. Nafar died leaving his sons Fa-ir 
Chandra, Chandi Charan ‘and Nakur Chandra. 
After the death of Atarmoni, the half share 
of Becharam devolved on his three nephevs 
as stated before. Thus they began to possess 
the entire properry jointly. Chandi Charan 
died without any issues. His share, there- 
fore, devolved on his two brothers Fakir 
Chandra and Nakur Chandra in equal shares 
and they began to possess jointly. Then Fair 
Chandra died leaving his three sons, VZ., 
Bhargeownt, Nilmoni and Hiralal, defendant 
No. 2 Khargeswar died leaving his widcw, 
defendant No. 3. Plaintiffs are the heirs of 
Nilmoni who died four years back, kali and 
Kunja Behari, defendant No. 1 were the scans 
of Nakur. The share of Kali in the suit prope-ty 
also vested in Kunja Behari who became <o- 
sharer in respect of the undivided half share 
in the suit property. In the last district sette- 
ment the names. of the plaintiffs, their pre- 
decessor and co-sharers were rightly reco-d- 
ed, but in the revisional settlement due to 
the’ absence of the plaintiffs defendant No 4 
Jogannath Marik in collusion with other <o- 
sharers got it wrongly recorded. Defendants 
Nos. 5 and 6 had been claiming interest in 
the suit property in collusion with other «o- 
‘sharers. In the month of May preceding the 
institution of the suit plaintiff No. 8 came to 
know that the defendant No: 7 was also clain- 
ing a share in the undivided bastu of the 
plaintiffs’ predecessor by purchasing the same 
from defendant Nos. 2 and 8. Defendants 
Nos. 4 to 8 were stranger aca in the 
suit property, 


4, Defendants Nos. 2 and 8 contested the 
suit. R. S. Khatian was claimed to have bean 
rightly recorded. The purchasers were said 
to be not in collusion. Joint possession was 
denied. According to them the suit lards 
had been previously amicably partitioned on 
15th of Magh, 1852 B. S. The terms and 
conditions of partition were . reduced to 
writing and thereafter various transfers had 
been made by parties and transferees were in 
possession of their respective portions. Defen- 
dants Nos, 4 to 7 by: filing. a written. state- 
ment supported the -answers to the plaint 
given by defendants Nos. 2 and 3. Defen- 
dant No. 8 also contested the suit on. the al- 
legation that her husband was a transfereé 
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from defendant No. 1. Defendant No. 1 by 
separate written statement supported the 
plaintiffs, Defendants Nos. 5 and 6 did not 
contest the: suit though they filed a joint 
written. statement. Thus the sum and sub- 
stance of the defence plea was that the suit 
was bad for partial partition and the suit 
lands had already been amicably partitioned. 

5.-- The trial Court overruled the defence 
plea and decreed the suit. In appeal the 
learned Additional District Judge upheld the 
finding of the learned Munsif that the suit 
was not bad for partial partition; but revers- 
ed the finding as to the other, point and held 
that the suit lands had been previously parti- 
tioned, So, there has been a further appeal to 
this Court. 


6. It is to be seen whether there had been 
a previous partition. In support of their as- 
sertion of previous partition the defendants 
produced the deed of partition (Ext. A) with 
terms of reference (Ext. F). The’ sale deeds 
(Exts. 1 and’ 2) and B series were referred to 
as they had reference of such partition, The — 
Dakhila (Ext. C) was granted in the name of 
Kamala Bala Chowdhury” in evidence of 
separation of Jama. 


7. As to Ext. A, the learned trial Court 
opined that it had not been acted upon by 
distribution of rent and division of tenancy 
and it was liable to be expunged having not 
been stamped and registered. 


8. In appeal the learned Judge upheld 
the finding of the trial Court that the suit 
was not bad for partial partition. As to the 
point of previous partition the learned Judge 
agreed that the document (Ext. A) needed to 
be registered. But according to him, when 
the document had been admitted into evi- 
dence, the Court had no power either to im- 
pound or expunge the same from evidence. 
In support of his finding the learned Judge 
relied on.the decisions in case of Javer Chand 
v. Pukhraj Surana, reported in AIR 1963 -$C 
1655, and Ahibhusan Jana v. State of Wast 
Bengal reported in (1975) 1 Cal LJ 262, The 
properties, in the opinion of the learned 
Judge were all along treated as separate and 
the parties had conveyed lands showing ` 
separate possession as. per sale deeds. The 
learned Judge appears tg: have enunciated 
the law on misconstruing the decisions refer- 
red to above. It is held in the case of Javer 
Chand (supra) that when a document had 
been admitted in evidence in spite of the fact 
that it has not been stamped or properly 
stamped and has been used by the parties 
for examination and cross-examination of the 
witnesses, it is not open either to’ the trial 
Court itself or to a Court of appeal or revi- 
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sion to.go behind the order S, 86.0f the’ Stamp . 10, In the -circumstances it does not ap- 
Act would conie into operation. Similarly it. pear that. the learned trial Court committed 
is also héld.in the case of .Ahibhusan Jana an error-in expunging the document (Ext. A) 
(supra) that once a document though un- from evidence. It transpires that it was ad- 
stamped had been admitted in evidence, the mitted in evidence with an objection. Sub- 
provisions of Section 86 of the Stamp Act sequently, ‘on the application of the plain- 
apply and the Court had ' no power to ex- tiffs the learned Munsif in judgment gave 
punge the document from evidence. The reasons for not relying on the same. There 
learned Judge appears to have overlooked would be no reasons to hold that a Court is 
that Ext. A is not only unstamped, but un- so helpless that it sould not expunge a docu- 
registered too. ment admitted in evidence erroneously and 
: . in violation of law. Op the other hand, it is 
9. Mr. Mitra, learned Advocate for the the learned Judge who fell into an error in 
respondents contends supporting the view of relying on such document in utter misconcep- 
the learned Judge that once a document is tion of law. 
admitted in evidence there is no escape from 
the position that no Court whether trial or of 
appeal has any jurisdiction to expunge the 
same. We are rot convinced by his argu- 
ment and we reject the same for the reasons 
stated below. It is faintly contended by him 
that Ext, A may be regarded either as an 
award or as a memo of amicable partition. 
But an award is also compulsorily registrable 
under S. 17 of the Registration Act as point- 
ed out by Mr. Banerjee on behalf of the 


il. For the foregoing reasons the judg- 
ment and decree of the learned appellate 
Court cannot be sustained in law. . 


12. In the result, the appeal is allowed 
on contest against the respondents Nos. 1, 2, 
4 (a) to 4 (d, 5, 6, 7 and 8 and ex parte 
against the rest, The judgment and decree 
passed by the lower appellate Court be set 
aside and that of the learned trial Court be 
restored, with this modification that the leam- 


ed trial Court will also consider the prayer 
appellants. The Supreme Court lays down fop pre-emption in respect of the alleged 
the law in the case of Ratan Lal Sharma v. : g 
: j transfers in favour. of defendants Nos. 4 and 
Purushottam Harit reported in AIR 1974 SC 5 and 6 and 8 in respect of portions of. th 
1066. Again it would at once appear from bastu and the tank e Q i th fe NN 
a very look into the document, (Ext. A) that : ! S BRASS OE TO. tne- Dasu; 
by no stretch of imagination it could be con- 13. Parties will bear their respect costs 
strued as a memo of partition, On the other all through. 
hand it is apparent that the Arbitrators parti- N. C. MUKHERJI, J. :— I agree. 
tioned the properties as per document dated - Appeal allowed. 
Magh 15, 1854 B. S. (vide Ext. A). The Arbi- ——— l K 
trators were also conscious that such docu- . 
ment needed registration. Mr. Banerjee for - -ATIR 1979 CALCUTTA 224 
the appellants refers to the decision in the MRS. PRATIBHA BONNERJEA, J. 
case of Nani Bai v. Gita Bai AIR 1958 SC Surrendra (Overseas) Private Ltd., Plaintiff 
706 wherein it is held that a partition may v, Tom Wilhelmsen and others, Defendants. 
be effected orally, but if the parties reduce Commercial Suit No. 18 of 1962, D/- 29-9- 
the transaction into a formal S to a 1978. 
the evidence of partition, it has the effect o Civil P. C. 3 of 1908), S. 9 ae 
ab ` i Gs > 5. 9 — Agreement 
dividing the eres ne oe PEE between parties tẹ seek relief in particular 
to aon 2 Eevee prop erty is allotted DY forum — Effect cf, on jurisdiction of com- 
partition and is thus within the mischief of tent” beet 
S. 17 (1) (b) of the Registration Act. In P® : l 
short, he contends that a deed of partition Parties cannot by a private agreement, į 
is ‘compulsorily registrable, under S. 17 of whether such agreement has been entered ' 
the Registration Act, otherwise the deed is into in India or outside India, take away the! 
invalid and cannot be admitted in evidence jurisdiction which is vested in the court to.’ 
in proof of partition. At best it can be shown try the suit just as the parties could not by l 
therefrom that the parties since the date of such agreement confer upon it jurisdiction | 
execution of such deed had been in posses- to try a case which it had otherwise no! 
sion of the properties separately according jurisdiction to try. When the attention of: 
to convenience. In absence of a regular par- the Court in which the spit is instituted is:. 
tition a co-sharer would be entitled to .en- drawn to a Ena stipulation of w 
AN force a regular partition- by -metes and - Kind, ane Our DA Sea ee ss. 
SO ie Toa me es ee T + EV /LV/F162/78/SNV" 00.. ° 
X i as = 
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cretion, stay its hands and refuse to try the 
suit. The prima facie leaning of. the court 
is that the contract should be enforced and the 
parties should be kept to their bargain. 
Subject to this prima facie leaning, the dis- 
cretion of the Court is guided by .considera- 
tions of justice, the balance of convenience, 
the nature of the claim and of the defence, 
the history of the case, the proper law ete. 
If on consideration of all the circumstances 
of the case the Court comes to the conclu- 
sion that it will be unjust or unfair to stay 
the suit, the Court may refuse to grant the 
stay asked for. (Para 12) 

Where the entire evidence in the suit was 
available in India and the effect of staying 
the suit and the asking the parties to seek 
relief in Sweden or other Country as per 
terms of the agreement between them was 
that the whole lot off evidence had to be 
taken to that country which meant incurring 
of enormous expenditure, long time, extreme 
inconvenience and spending of huge foreign 
crohange, the Court of competent iprisdiction 
; (Contd. on Col. 2) 


„x ` Aktiebolaget 

‘Svenska Ostasiatiska Kompaniet 

(The Swedish Hast Asia Co Ltd.) 
GOTHENBURN, SWEDEN 


` NOTICE TO SHIPPERS 
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refused to stay the suit on basis of agreement 


between. the parties. (Para 15) 
Cases Referred: Chronological : Paras 
AIR 1964 Cal 418 2 8 
ATR 1968 SC 1044 18 
AIR 1960 Cal 155 | 11, 12 

ORDER:— The plaintiff imported 


28480 pieces of “Trough Bars for fabrication 
of crossing slippers and Turnouts” by the 
vessels M. V. “Tai Yin” from Gefle to Cal- 
cutta under Bill of Lading No. 8 dated 
29-12-58 issued at Gothenburg in Sweden 
by the defendant No. 8 Messrs Wilh Wil- 
helmsen, a partnership firm of which the de- 
fendants Nos. Ji and 2 are partners. The de- 
fendant No. 8 is the owner of the vessel 
“Tai Yin”. The said Bill of Lading was 
issued by the defendant No. 8 subject to a 
printed notice for payment of rebate or de- 
ferred commission and the said notice was 
issued by the defendant No. 8 along with 
some other companies. The contents of the 
said notice is as follows: 


MADRAS CALOUTTA and TUTICORIN 


SOANDINAVIAN JOINT SERVICE, 


Wilh. Wilhelmsen Aktioselakapet 
Det stasiatiske , 

OSLO, NORWAY. . 
-Kompangl st... 


(The East Asiatic 
Company Limited) 
“COPENHAGEN, DENMARK 


Deferred Commission in respect of shipments. 


Shippers of cargo from all ports in Norway, Sweden, Finland, Denmark, Germany, . 
Holland and Belgium, and also Dunkirk to Madras and Calcutta are hereby informed 
that until further notice, and subject to the terms and conditions set out herein, each of 


the undernamed Companies and Lines will pay to Shippers by 


their Line a Deferred 


Commission of ten per cent, calculated upon the net amount of freight on their shipments. 

Deferred Commission will be calculated on the basis of the Sterling Freight irrespec- 
tive of the currency in which the freight has been paid. If Shippers, when freight has 
been paid in local currency, desire their deferred Commission paid in the same local cur- 
rency instead of sterling, the Sterling Deferred Commission will be converted into local 
currency at the highest rate of exchange operating on the day the Deferred Commission 


becomes due. 


The said Commission shall be computed every four months up to the 80th April 


SIst August and S8lst Dee. 
after such respective dates 


in each year, and shall be payable four months 
to those Shippers only, who, until the date at 


which such commission shall become payable, shall have given their support to the under- 
named Companies or Lines by shipping exclusively by vessels despatched ‘by the said 
Companies or Lines, and provided that such Shippers, either as Principals or as Agents, 
shall not have directly or indirectly made orbeen interested in any shipments by vessels 


other than those despatched bp the undernamed and also provided that the Statement 
of Claim for such Commission shall be made in the form below, within twelve months 


from the end of the period comprised therein. 


Shipments purchased or sold C. I. F., C.and F., F. O. B., ex Works or on any other 
terms unless need by Conference. vessels will invalidate claims to the above Commis- 


sion. 
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BROCKLEBANKS’ WELL LINE. 


DEUTSCHE DAMPFSOHIFFAHRTS GESELLS- 


CHAFT HANSA”, 
East Asiatic Co Lid. - 
HOLLAND BENGAL BURMA LINE. 


HOLLAND BOMBAY KARACHI LINE. - 
COMMISSION FOR PERIOD :— 
Jot. Jan. to 30th April 


lst May to 31st Aug. 
igi Sept to 31st Dec. 


Te BESO PROS CEEGOEEEE CERES OEE EEE TEODOR SOE OE ODE OSE 
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BRITISH INDIA STEAM NAVIGATION 00. LED 


A LR. 


INDIA STEAMSHIP 00. LTD. 

COMPAGNIE DES MASSAGERIES 

MARITIMES. 

PENINSULAR & ORIENTAL 
: STEAM NAVIGATION. COMPANY. 

SCINDIA STHAM NAVIGATION 

co. LTD. 

SWEDISH EAST ASIa CO. LTD. 

WILH. WILHELMSEN. ... 

PAYMENT DUE ON :— 

1st Sept. (of same year) 

lst Jan. (of following year) ° 

Ast May (of following year). 


: Date Peererrerte tye Ter rerreri tT r tti etek) enarsee oe 


08 006-4 0460550502 POE SOECED OST OTS SOL aa] 


Sirs, 


We hand you claim for Deferred Commission on Freight for Shipments by vessels 


shown overleaf, for the four months ended upon which shipments we claim the Commission 
referred to in the above Notice to Shippers, and such claim is made in accordance with and 
on the terms and conditions of the said Notice, which terms and conditions we hereby 
accept. 

We hereby authorise you to pay the Deferred Commission, noted overleaf, to :— 
Thig space ‘should be completed if the 
Rebate is 40 be paid to a third party. 


(Name) eatesosasoonessentotdoetestest otteet ostosstttest eto ett 


(Address) SOS 66S E46 O66 1-46 FOS FOO ETEE8E EC EHEEETTOSS F008 O8006 8 EOE 
Yours faithfully, 
This barry must be signed. > 
(1) in the cage of Limited Companys by a Director — Bigmature....ccccsccererecscssees 


or the Secretary. 


(2) In the case of a private firm, by a AEN or a 
person holding the procuration of the Firm. 


Addrégg in full salevestecscore 


Pec weesernecce aeuscanmerce 


Forwarding Agents must obtain the above authority from their Principals to collect 


(On the back) — 


Deferred Commission. 


Date of Vessel Port of Port of No. of | Nett Amount of 
Bailing | Shipment Discharge. | B/L | Freight | Commission 
t : £, 8. Ð. Claimed 
& 5. D. 


maere o ny 


2. According to the plaintiff, the entire 
freight of £15015-2-11 equivalent to Rupees 
2,00, 550.12 np. payable under the said Bill 
of Lading was paid by the plaintiff in or 
about February 1959 to the defendants’ local 
agents Messrs United Liner Agencies of India 
Private Ltd., at Calcutta who accepted the 
same, on behalf of the defendants. In the 
premises, the plaintiff became entitled to 
10% deferred commission amounting to 
£1501.10 (sh)-4d equivalent to Rupees 
20,052.62 np. The defendant’s local agent by 

‘its letter dated 12-8-59, admitted that the 
aforesaid rebate would fall due for payment 
to the plaintiff on 1-9-59. The plaintiff sub- 
mitted its claim form to the local agent in 
July 1959 who accepted the same. The said 


deferred commission was payable by the de- 
fendants at the plaintifs office at Calcutta. 
The defendant wrongfully did not pay the 


said deferred commission or any portion 
thereof in spite of demands. The present suit 
was instituted on 2-1-62 for recovery of said 
dues. According to the plaintiff the defen- 
dants carry on business at No. 17 Brabourn 
Road, througa its local agent as admitted by 
the defendants in their letter dated 1838-7-59. 
The defendants Nos. 1 to 3 filed a Joint 
Written Statement alleging that this Court has 
no jurisdiction to try this suit. The main 
defence in the written statement is: that the 
plaintiff, after receipt of the defendants’ let- 
ter of 12-3-59, became directly and/or in- 
directly interested in a shipment of parcel of 
iron by S. S. “Janmada” of Malabar Steam- 
ship Company Bombay, some time in April 
1959 and thereby committed breach of the 
term of the notice and as such was not 
entitled to receive the commission. The de- 
fendant also denied that it carried on busi- 
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ness through the said local agent at No. I7 
Brabourn Road Calcutta.. The followirz 
issues were raised, 
l ISSUES 

1. Did the plaintiff fulfil and compiy 
with all the terms and conditions for. clains- 
ing deferred commission in terms of the said 
pninted notice? 

2. Has the Court jurisdiction to try this 
suit P 

3. To what relief, if any . the plaintif is 
entitled P 


8.- No oral evidence was adduced by tke 


parties. The Judge’s brief of documents 
Part 1 and 11 were marked by consent as. 
Exts. A and A-1. 
Issue No. 2 ES 

4. The defendants admitted the 
plaintiffs case -of import of iron per 


M. V. “Tai Yin’, receipt of the er- 
tire freight, issue of the notice dated 
18-7-59 by its local agent intimating tke 


plaintiff that commission would be payab:s - 


on 1-9-59 as well as the receipt: of plaintiffs 
claim forms through its Calcutta office. Tks 
plaintiff's case has been proved by the ad- 
missions of the defendants contained in ther 
written statement as well as the documents 
disclosed. But in paragraph 12 of the writ- 
ten statement the defendants raised a plea 
that after receipt of the letter of 12-8-59, tks 
plaintiff was directly or indirectly interested 
in a shipment of parcels of iron carried Ly 
S. S. Janmada of the Malabar Steamshio 
Company Bombay in April 1959 which fact 
amounted to breach of the terms of tke 
notice concerned and disentitled the plair- 
tif from receiving the deferred commissior. 
To prove the aforesaid allegations,..the dz- 
fendant’s counsel relied on the plaintiffs let- 
ter dated 18-11-59 at pages 29 of Ext. A and 
submitted that plaintiff had admitted those 
facts in that letter. The alleged admissions 
are as follows :— l ias s 


ERTA Surendra (Overseas) through its 
representatives Messrs. Terrestre Marittima 


S. A. of Genoa and S. K. B. A. Domnarfvežs 


Jernverk of Sweeden explained that Surendra 
(Overseas) is an incorporated Company and 
as such is separate and distinct from Amin 
Chand Payare Lal and that Surendra (Ovez- 
seas) had no interest in the shipment ex s. z. 
“Janmada” which was made by Amin Chand 
Payare Lal. It is our understanding that con- 
sequent on this you confirmed that Surendra 
Coe would be pad the rebates claim- 


5. The statements relied on by the de: 
fendant’s counsel are deadly against the ‘de- 
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fendants. They not only deny the defendant’s 
allegations but ` record that the defendant's 
had accepted the explanation offered by the 
plaintiff and had confirmed the plaintiff’s 
right to receive the commission. The onus to 
prove the aforesaid facts are on the defend- 
dants. There is no dispute that the plaintiff is 
a limited liability company and is a juristic 
person. It has a separate identity of its own. 


6. The notice provides that the party 
entitled to get commission should not be 
interested in. shipments by ships not belong- 
ing to the signatories to ‘the said notice 
either directly as principal or indirectly as 
an agent for others. The words “directly” or 
“indirectly” used in the said notice clearly 
referred to the words “principal” and “agent” 
mentioned earlier in the said notice. It is an 
admitted position that the plaintiff is a 
Limited Company and is a separate juristic 
person from that of Amin Chand Payare Lal. 
There is no evidence that the plaintiff acted 
either as a principal or as an agent of Amin 
Chand Payare Lal in connection with the 
shipment by S. S. Janmada. According to the 
plaintiff's counsel the period of support con- 
templated in, the notice is four months 
from the date of . computation of 
commission to the date of payment. The. 
commission becomes payable within 4 
months from the date of computation. The 
commission was payable to the plaintiff on . 
1-9-59 in accordance with defendants’ letter 
dated 12-38-59. Therefore the date of compu- 


_ tation in terms of the notice was 380-4-59. 


There is no allegation that the plaintiff com- 
mitted any breach of the terms of the notice 
concerned from 80-4-59 to 1-9-59. ‘This 
seems to be the correct construction of the 
notice and I accept the same. The commis- 
sion was computed on 80-4-59 and it was 
payable on 1-9-59. The shipment by “Tan- 
mada” was in April 1959 prior to the date of 
computation. Even if the plaintiff was inte- 
rested in the shipment by “Janmada”, it was 
clearly outside the period contemplated by 
the notice and as such could not defeat the 
plaintiffs claims. In the premises I hold that 
the plaintiff has not committed any breach - 
of the terms of the notice and the issue No. 2 
is answered in “yes”. 


Issue No. 1 


7. According to the plaintiff this Court 
has jurisdiction to try this suit as the defend- 
ants carry on business within the jurisdic- 
tion and the money is payable at plaintiff's 
Calcutta Office. The plaintiffs’ counsel relied 
on a defendants’ letter dated 18-7-59 (page 20 
Ext. ‘A’) in support of his contention that the 


- défendants admittedly has a place of business 
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in Calcutta within jurisdiction and carry on 
business in Calcutta. The admission relied on 
is as follows :— . 


“Through our Caleutta office we have re- 
ceived rebate claim forms for your shipment 
of 3.048,075 kos. of the iron bars per our M/S 
“Yai Yin” from Gavle on the 5th Jan., 1959.” 


8. It is also submitted that the address 
of the “Calcutta Office” mentioned in the 
letter is No. 17 Brabourn Road, Calcutta, the 
office of the local agent of the defendants’ 
United Liner Agencies of India Private Ltd., 
where the plaintiff submitted its claim forms. 
This is not disputed by the defendants’ coun- 
sel. It is an admitted fact ‘that the plaintiff 
had submitted its claim forms with this 
local agent in its above address. The plain- 
tiffs’ counsel also submitted that no place for 
payment of commission could be found out 
either expressly or by implication from the 
notice concerned. When the commission be- 
came due and payable to the plaintiff the 
relationship between the parties was chang- 
ed into the relationship of a debtor and a 
creditor. The principle that debtor must find 
out the creditor as embodied in Section 49 of 
the Contract Act would apply. The money 
became payable at the plaintiffs’ office at 
No. 185 Canning Street, Calcutta, within 
jurisdiction. The suit was instituted after ob- 
taining leave under Cl. 12 of the Letters 
Patent. The defendant did not apply for re- 
vocation of the leave. In support of his con- 
tention that S. 49 of Contract Act would 
apply the plaintifs counsel relied on AIR 
1964 Cal 418 (State of Punjab v. A. K. Raha 
(Engineers Ltd.}). The relevant passage is as 
follows (at p. 421) :— 


“The general rule is that where no place 


ALR 


strongly relied on cl. 2 of the Bill of Lading 
and contended that this Court should not 
try this suit. The clause 2 is as follows :—~ 

“Any claim against the carrier arising 
under the Bill of Lading shall depending on 
the nationality of the carrier be decided ac- 
cording to Danish or Norwegian or Swedish 
Law except as provided elsewhere herein - 
and in Danish or Norwegian or Swedish 
Courts to the exclusive jurisdiction of which 
ace carrier and the merchant submit them- 
selves.” 


10. The defendants’ counsel submitted 
that assuming but not admitting that this 
court has concurrent jurisdiction along with 
Danish, Norwegian and Swedish Court the 
jurisdiction of this Court was expressly cur- 
tailed by the agreement of the parties, Vali- 
dity of this type of agreement cannot be 
questioned and as such the present suit 
should be dismissed with costs on the ground 
of jurisdiction. 

ll. The plaintiffs’ counsel on the other 
hand submitted that although this type of 
agreement would be valid in law but this 
term, in fact, could not take away the juris- 
diction of this Court if otherwise this court 
is vested with the jurisdiction: to try this suit. 
There is no initial lack of jurisdiction, In spite 
of this agreement, the Court has the discre- 
tion to try the suit if it finds that the balance 
of convenience and equity are in favour of 
trying this suit by this Court. The Court 
would be guided by consideration of justice, 


` balance of convenience and equity. In sup- 


port of this contention, the plaintiffs’ counsel 
relied on AIR 1960 Cal 155 Lakhinarayan 
Ramniwas v, Lloyd "Triestino Societa Per 
Azinni Di Navigazience Sede in Triesta. 


of payment is specified in the contract either - 


expressly or impliedly, the debtor must seek 
the creditor, the obligation to pay the debt 
involves the obligation to find the creditor 
and to pay him at the place where he is 
when the money is payable. The application 
of the general rule is not excluded because 
the amount of debt is disputed.” í 


9. I have already held that the plaintiff 
is entitled to receive the deferred commis- 
sion from the defendants and as such the 
relationship between the plaintif and the de- 
fendant became that of a creditor and a deb- 
tor when. the money became payable on 1-9- 
59. This general rule as provided under Sec- 
tion 49 of the. Indian Contract Act will have 
full application on the facts of this case. The 
defendent? counsel did not seriously object 
to the aforesaid contentions of. the. plain- 
‘tif. - The defendants’ counsel, however, 


. 12. The facts of the case reported in AIR - 
1960 Cal 155 is, that the appellants placed 
orders for Mild Steel Round bars with the 
Italian shipper and the Italian shipper ship- 
ped the goods per S. S. Alga belonging 
to the respondant No, 1. The contract for 
carriage of goods was from Italy to Calcutta. 
There was short delivery at the port of des- 
tination. The Bill of Lading concerned con- 
tained a clause similar to that in the present 
suit, that only the Court at Triesta or Genoa 
would have jurisdiction to try the suit in res- 
pect of the claims arising out of the Bill of 
Lading. A suit was instituted in Calcutta 
High Court after obtaining leave under cl. 12 
of the Letters Patent. The respondents ap- 
plied for stay of the suit and stay was grant- 
ed by the trial Court. The plaintiff-then pre- 
ferred. an appeal. The Division Bench of this . 
*High Court held at p: 156 as follows:— . . 


“| .....,«-Parties ‘cannot by a privata 
agreement, whether such agreement has beea 
entered into in India or outside India, taka 
away the jurisdiction which is vested in this 
court to try the suit just as the parties could 
not by such agreement confer upon it juris- 
diction to try a case which it had otherwiss 
no jurisdiction to try........when the at- 
tention of the Court in which the suit is inst- 
tuted is drawn to a contractual stipulation cì 
this kind, the court may in the exercise of its 
discretion stay its hands and refuse to try 
the suit......... The prima facie leaning cf 
the Court is that the contract should be er- 
forced and the parties should be kept to thet 
bargain. Subject to this prima facie leaning, 
the discretion of the Court is guided by cor- 
siderations of justice, the balance of cor 
venience, the nature of the claim and of the 
defence, the history of the case, the proper 
Jaw. ..e..e. _If on consideration of all the ci- 
cumstances of the case the Court comes W9 
the conclusion that it will be unjust or un- 
fair to stay the suit, the Court may refuse to 
lgrant the stay asked for.” 


18. The plaintiff’s counsel also relied c2 
AIR 1968 SC 1044 (Michael Golodetz 
Serajuddin & Co.) at p. 1046 as follows :— 

setae It merely seeks to promote tks 
sanctity of contracts, and for that purposs 
stays the suit. The jurisdiction af the Court 
to try the suit remains undisputed but tks 
discretion of the Court is on the grounds cf 
equity interposed | 

14, The Supreme Court refused to grazt 
stay in that case on the grounds mentioned 
at page 1047 :— 


“Tt must be observed that having regard 
to the severe restriction imposed in the ms- 
ter of providing foreign exchange to the in-. 
dividual citizens if would be impossible fcr 
the respondents to take their witnesses =p 
New York and to attend before the arbitr2- 
tors at the arbitration proceeding to deferd 
the case against them and the proceeding be- 
fore the arbitrators would in effect be ex 
parte. That would result in injustice to the 
respondents. Undoubtedly the appellants 
would be put to some inconvenience.if they 
are required to defend the suit filed again-t 
them in India, but the High Court has con- 
sidered the balance of convenience and tke 
other circumstances and came to tko 
conclusion and in our judgment that concl:1- 
sion is right that the facts established make 
out ‘sufficient reason’ for not granting stay.” 


15. With great respect T fully agree wih 


Surrendra (Overseas) Pvt. Lid. 
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cases, In the present case, the plaintiff had 
deposited freight in -Calcutta with the local 
agent of the defendants, the local agent, 
from its office at Calcutta informed the plain- 
tiff that commission had become payable on 
1-9-59. The plaintiff is strongly relying on 
this piece of admission by the local agent. 
The claim forms were submitted by the 
plaintiff at Calcutta with the local agent of 
the defendants. In the written statement the 
main defence is that the plaintiff was directly 
or indirectly interested in a shipment by 
S. S. Janmada through Amin Chand Payare 
Lal and the ship belonged to Malabar Steam- 
ship Company of Bombay. Both Amin Chand 
Payare Lal and Malabar Steamship Co. have 
their offices in India, So the entire evidence 
in the suit is available in India. In case the 
suit was instituted in Sweden or other coun- 
try mentioned in the said notice the whole 
lot of evidence had to be taken there which 
would require enormous expenditure, long 
time, extreme inconvenience and huge foreign 
exchange which the plaintiff was very unlike- 
ly to get. In the other hand, the defend- 
ants never seriously objected to the jurisdic- 
tion of this Court in view of the fact that no 
application for revocation of the leave under 
Clause 12 of the letters dated was moved nor 
any stay application was taken out. On the 
contrary the defendants filed their written 
statement and contested the suit. The suit 
was instituted in 1962. If after the lapse of 
about 16 years and after the suit has been 
keenly contested by the defendants in this 
court, I exercise my discretion in favour of 
the defendants and dismiss the suit on the 
ground of jurisdiction, that would cause great 
injustice to the plaintiff. Relying on the 
aforesaid two authorities and considering the 
facts and circumstances of this case I hold 
that the balance of convenience always was 
and still is in favour of this suit being tried 
by this court. 


16. . In the premises, there will be a de- 
cree for Rs. 20,055.02 in favour of the plain- 
tif against the defendants. The plaintiff will 
be entitled to interim interest on the said 


` sum at the rate of 12% per annum and inte- 


rest on judgment at the rate of 6% per 
annum until realisation and costs. Certified 
for two counsel, 


Order accordingly. 
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M. M. DUTT AND SHARMA, JJ, _ 

Union of India, Appellant v, Deben 
Adhicary, Respondent, 

First Appeals Nos. 143 to 145 of 11976 
with Cross-objection and 191, 192 of 1976, 
D/- 13-2-1979. 

(A). Defence of India Act (35 of 1939), 
S, 19 — Rules framed under R. 5 — Ap- 
plication for reference to arbitrator — 
Collector before whom such application 
has to: be filed, whether a Court — Art. 
137, of Limitation Act, if attracted — 
Principle of reasonable period — Appli- 
eability. 

It is the Collector who has to make a 
reference to the Arbitrator. Umder S, 19 
and R. 5 as framed under that section 
the application for compensation has to 
be addressed to the Collector and, indeed, 
by the application a request is made to 
the Collector to make a reference to the 
Arbitrator. The Arbitrator will have no 
jurisdiction to determine compensation 
so long as the Collector does not make 
a reference, The application for refer- 
ence cannot also be filed before. the 
Arbitrator. If the Collector does not 
make a reference the Arbitrator has no 
jurisdiction to direct the Collector to 
make a reference. It cannot, therefore, 
be said that the filing of the application 
for reference is really filing of the same 
before the Arbitrator. In the circum- 
stances, it is not’ necessary to consider 
whether the Arbitrator is a court or a 
civil court for the purpose of Art, 137 of 
Limitation Act. The Collector, before 
whom the application for reference has 
to be filed, not being a court, Art, 137 is 
not applicable, (Para 7) 


Art. 137. will apply only when an ap- 
plication is under any statute and when 
such an application is filed in a Civil 
Court. AIR 1977 SC 282 Rel, on. 

(Para 7) 


S. 19(1) of the Defence of India Act or 
R. 5 of the Rules framed thereunder has 
deliberately not prescribed any limitation 


for making an application for compensa- 


. tion. If the principle of reasonable period 
is followed as laid down in Kajarilal 
Agarwala’s case (1955-59 Cal WN 935) it 
would be introducing a limitation on 
grounds of fairness of justice which îs not 
permissible under the decision of the Su- 
preme Court in Bombay Gas Co.’s_ case 
(ATR 1964 SC 752). Thus, it cannot be 
contended that as the application for com- 
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pensation was not made within a reason- 
able period it should be held to be barred. 
(Para 8) 
(B) Interpretation of Statutes — War- 
time Legislations — Rule of construction 
— Construction of statute and constitu- 
tionality of statute — Distinction. 
War-time legislations should be con- 
strued liberally, But that does not also 
apply to the question as to the consti- 
tutionality of a provision of such war- 
time legislation. Construction of a parti+ 
cular provision of a statute and a con- 
stitutional validity of that provision are 
completely different matters. When a 
provision of a statute is ultra vires the 
Government of India Act or the Consti- 
tution of India, as the case may be, there 
is no question of taking any liberal view 
in the matter even though the statute 
may be a war-time enactment. AIR 1952 
SC 335 Expld, (Para 10) 
AC) Defence of India Act (35 of 1939), 
S. 19 (1) (e) — Market value of acquir- 
ed land — Determination as on date of 
acquisition and not on date of requisition 
— Held, permissible. F.A. No. 581 of 
1960, D/- 22-7-1971 (Cal), Foli, 
(Para 10) 
(D) Constitution of India, Arts. 31, 31-C 
ae 39 — Defence of India Act (1939), 
S. 19(1)(e) Proviso — Proviso to S. 19(1) 
(e) of D.I, Act is not immune from chal- 
lenge in view of Arts. 31-C and 39 (b) of 
the Constitution. (Para 11) 
Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 31, N.-10 (E); Art. 39, 
N. 1 
(E)-Defence cf India Act (35 of 1939), 
S. 19(1)(e) — Market value of acquired 
land — Determination by capitalising an- 
nual recurring compensation by 16 times 
— Non-consideration of sale deeds—Sales 
of lands found to be compulsive sales and 
highly speculative im nature — Held, 
arbitrator was justified in not taking into 
consideration those sale deeds — Duty 
of Court in assessing market value by 
method of capitalisation, pointed. AIR 
1974 Cal 180, Foll, (Paras 12, 13) 


(E) Defence of India Act (35 of 1939), 
Section 19(1)(e) — Compensation for 
acquired land — No provision for grant 
of any statutory allowance of 15% sola- 
tium — Section 23(2) of Land Acquisi- 
tion Act cannot be imported in S, 19 — . 
Thus, arbitrator was justified in not 
awarding solatium of 15%. (Land 
Acquisition Act (1894) Section 23). AIR 
1965 SC 1096 Expld. (Para 17) 

Anno: AIR Manual (8rd Edn.), Land 
Acquisition Act, S, 23, N, 16, 
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(G) Defence of India Act (35 of 193%), 
S. 19(1)(e) — Compensation for acquired 
land — Award of interest — Referrirg 
claimant although fully aware of assess- 
ment made by Collector, not taking ary 
steps in making application. for refer- 
ence for about 14 years — Held, referrirz 
claimant would be entitled to get inte- 
rest only from date of Collector’s makirg 
assessment till previous date to filing ef 
application for reference — Awardesf 
interest from date of acquisition refused. 


(Para 1°) 
Cases Referred: Chronological Paras 
AIR 1977 SC 282 7 
AIR 1975 SC 1723 14 
AIR 1975 SC 1905 J 14 
AIR 1975 Cal 130 9 
AIR 1974 Cal 180 13, 15 


(1971) F. A. No. 581 of 1960 D/- 22-7-1971 
(Cal) Reajuddin Mondal v, Union cf 
India 29 

AIR 1969 SC 1335: 1669 Lab IC 1538 7 

AIR 1968 SC 129 9 


AIR 1968 SC 377 -> 20 
AIR 1968 SC 1481 14 
AIR 1968 Pat 352 9 
AIR 1965 SC 1096 - 24 
AIR 1964 SC 752 8 


(1955) 59 Cal WN 935 8 
AIR 1952 SC 335: 1952 Cri LJ.1406 20 
ATR 1949 Mad 39 9 
AIR 1934 Cal 97 - Z4 


Nirmal Kumar Chakravarti, Samarer.- 
dranath Banerjee (in F, A. Nos. 143 -0 
145 of 1976) and Amarendra Nath Gup‘a 
and Sumit Ghose (In F. A. Nos, 191 ard 
192 of 1976), for Appellant; Amarend-a 
Nath Gupta and Sumit Ghose (In F. 4 
Nos. 143 to 145 of 1976) Amarnath Banes- 
jee and Gouri Sankar De . (in F. A 
Nos. 191 and 192 of 1976), for Respon~ 
dent, 

M. M, DUTT, J.:— These five appea's 
arise out of Arbitration Cases Nos. 24, 
26 and 27 of 1972, All these cases hare 
been disposed of by the learned Arbitr.- 
tor appointed under Section 19 of tke 
Defence of India Act, 1939 by one corm 
mon judgment and award. 

2. It appears that a total quantity of 
6.79 acres of land of Mouza Banspole n 
the district of 24-Parganas, were requisi- 
tioned on April 25, 1942 by the Govern- 
ment under sub-rule (1)-of Rule 75A f 
the Defence of India Rules, 1939. Ther2- 
after, the land was permanently acquired 
on Aug. 1, 1946 under . sub-rules (2) and 
(3) of Rule 75A on behalf of the Cen- 
tral Government, Ministry of Defenca, 
for the purpose of Baigachhi Air Field. 
The acquired land consisted of Danga, 
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Doba, Garden, Bastu and Sali land. The 
Collector assessed the final compensation 
for the acquired land at the rat2 of 
Rs. 35/-. per bigha. The referring celai- 
mant, Debendra Nath Adhicary purchas- 
ed 17.64 acres of land of the said Mouza 
including the acquired land by five 
registered deeds of.sale from. different 
owners’ between 1948 and 1949, that is, 
long after tha acquisition of the said 
6.79 acres of land, for a consideration of 
Rs. 9,445/. only, The referring claimant 
did not accept the offer of compensation 
by the Collector at the rate of Rs, 35/- 
per bigha and, accordingly, the Certral 
Government appointed an Arbitrator 
under Section 19(1)(b) of the Defence of 
India Act, 1939 by a Notification dated 
April 11, 1972 for the determination of 
compensation payable in respect of the 
acquired Jand. The referring claimant fil- 
ed his statements of claim before the 
learned Arbitrator claiming compensa- 
tion for the acquired land at the rate of 
Rs, 800/- per bigha. Further he claimed 
compensation for the trees at the rat2 of 
Rs, 600/- per fruit bearing tree. He also 
claimed statutory allowance of 15% on 
the market value of land, and interest 
at the rate of 6% “per annum on the 
amount of compensation. 


3. The Union of India contested the 
claim of the referring claimant by filing 
a written statement. It was inter alia 
contended that the claim of the referring 
claimant was barred by limitation, that 
the compensation assessed by the Zol- 
lector was just and fair, and that the 
referring claimant ‘was not entitled to 
statutory allawance of 15% or interest 
on the amount of compensation, as 
claimed by him. 

4, At the hearing of the said arbitra- 
tion cases before the learned Arbitrator, 
the referring claimant did not glace 
reliance on any document of sale includ- 
ing those by which he purchased the 
acquired land, The Union of India also 
did not adduce any evidence as to the 
market value of the acquired land by 
the production of any document of sale. 
Accordingly, the learned Arbitrator had 
to determine the market value of the 
acquired land on the basis of the capita- 
lised value of its return -with reference 
to the materials on record. For the pur- 
pose of ascertaining the annual return 
from the acquired land the learned 
Arbitrator placed reliance on a report 
dated Feb. 4, 1943 sent by the Colleztor, 
24-Parganas'to the Commissioner, Presi- 
dency Division, indicating the basis of 
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assessment of recurring compensation 
in respect of different classes of land of 
the disputed Mouza under acquisition 
(Exhibit 5). The learned Arbitrator took 
the view that the yearly amount of com- 
pensation for requisition multiplied by 
16 would afford the correct market value 
of the acquired land and assessed the 
amount of compensation on that basis. 
He rejected the contention of the Union 
of India that the reference was barred 
by limitation, Further, he disallowed the 
claim of the referring claimant for pay- 
ment of the statutory allowance of 15% 
as contemplated by Section 23(2) of the 
Land Acquisition Act, 1894. He, how 
ever, allowed interest at the rate of 6% 
per annum on the amount of compensa- 
tion from the date of acquisition till the 
date of final payment and made an 
award accordingly in each of the three 
cases. 


5. The Union of India being aggrīev= 
ed by the awards of the Arbitrator has 
filed three appeals against the same, 
namely, F. A. Nos, 143 to 145 of 1976. 
The referring claimant has also filed two 
appeals against the awards made in 
Arbitration Cases Nos, 24 and 26, being 
F. A, No. 191 of 1976 and F. A. No, 192 
of 1976. He has filed a cross-objection to 
the award which is under challenge in 
F. A. No, 143 of 1976 preferred by the 
Union. of India, 


6. The first point that has been argu~ 
ed by Mr. Nirmal Chandra Chakrabarti, 
learned Advocate appearing on behalf of 
the Union of India, relates to the ques« 
tion of limitation, It is contended by him 
that the application for reference filed 
by the referring claimant before the 
Collector was barred by limitation. Sec~ 
tion 19(1) of the Defence of India Act 
does not prescribe any limitation. R, 5 
of the Rules framed under Section 19 
provides that where the amount of com- 
pensation payable under Section 19 of 
the Act cannot be fixed by agreement 
within three months of the receipt of 
the application for compensation or with- 
in such further time as the Provincial 
Government may in any particular case 
allow, the person or persons to be com- 
pensated shall submit an application to 
the Collector for referring the case to 
arbitration with necessary written state- 
ments of his or their claims. It further 
provides that the Collector shall refer 
the case with all relevant papers to the 
arbitrator and give notice of such refer- 
ence having been made to the person or 
persons to be compensated, and inform 
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the Provincial Government, Rule 5 also 
does not prescribe any time limit for . 
making an application for compensation. 
It is, however, contended by Mr, Chakra- 
barti that in the absence of any provi- 
sion for limitation, the provision of 
Art. 137 of the Limitation Act, 1963 
corresponding to Article 181 of the In- 
dian Limitation Act, 1908 would apply. 
Article 137 is a residuary provision and 
it prescribes a period of three years for 
an application for which no period of 
limitation is provided from the date 
when the right to apply accrues. It is 
contended that the application for com- 
pensation having been made by the re- 
ferring claimant 14 years after the Col- 
lector had assessed the compensation 
was barred by Art. 137, 


7. In support of the above contention, 
much reliance has been placed by Mr, 
Chakrabarti on a decision of the Supre~ 
me Court in Kerala State Electricity 
Board v. T, P, Kunhaliumma, AIR 1977 
SC 282. In that case the Supreme Court 
held that Article 137 of the Limitation 
Act, 1963 will apply to any petition or 
application © filed under any Act ina 
Civil Court, The Supreme Court over- 
ruled its earlier decision in Town Muni- 
cipal Council, Athani vy, Presiding Officer, 
Labour Court, Hubly, AIR 1969 SC 1335 
where it was held that Art, 137 was con~ 
fined to applications contemplated by or 
under the Civil P. C, In view of the 
decision of the Supreme Court in the 
Kerala State Electricity Board’s case, the 
application need not be one under the 
Civil P. C., but it may be an application 
under any Act filed in a Civil Court. 
Art. 137 will, therefore, apply when an 
application is umder any statute and 
when such an application is filed in a 
Civil Court. So far as an application for 
compensation under R. 5 read with S. 19 
of the Defence of India Act is concerned, 
it is an application under an Act, but the 
question is, Whether the application can 
be said to be filed before a Civil Court. 
It has been noticed already that under 
rule 5 the application has to be filed be- 
fore the Collector for referring the case 
to the Arbitrator. There can be no doubt 
that the Collector is not a Court, far less 
a Civil Court. The argument of the ap- 
pellant is that as the Collector is only 
to forward the application to the Arbitra- 
tor, the filing of the application before 
the Collector is really the filing of the 
same before the Arbitrator. We are 
unable to accept this contention. It is 
the Collector who has to make a refer- 
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ence to the Arbitrator.: There can be no 
doubt that the application has to be ac~ 
dressed to the Collector and, indeed, by 
the application a request is made to the 
Collector to make a reference to the 
Arbitrator. The Arbitrator will have na 
jurisdiction to determine compensation 
so long as the Collector does not make a 
reference. The application for referencé 
cannot also be filed before the Arbitra< 
tor. If the Collector does ‘not make a 
reference the Arbitrator has no jurisdic 
tion to direct the Collector to make a r3+ 
ference. It is, for these reasons, diffictit 
to say that the filing of the application 
for reference is really filing of the same 
before the Arbitrator. In the circumstan~ 
ces, it is not necessary for us to consid=r 
whether the Arbitrator is a court or a 
civil court for the purpose of Art, 127. 
The Collector, before whom the applica“ 
tion for reference has to be filed, not 
being a court, Art, 137 is not applicabl2, 


8. Next it is contended on behalf of 
the appellant that although no period 3f 
limitation has been prescribed for such an 
application for compensation, yet it is lo 
be made within a reasonable time. Fur- 
ther, it is submitted that what would be 
a reasonable period would depend upen 
the facts and circumstances of each par- 
ticular case, and that in the absence of 
any special circumstance, the reasonabkie 
period would be the same period as pr= 
vided in Art. 137, that is to say, the rea- 
sonable period would be three years from 
the date of accrual of the right to make 
the application, In Kajarilal Agarwala 
v. Union of India, (1955) 59 Cal WN 925, 
it has been observed by Chakravarti CJ. 
that although there is no prescribed period 
of limitation, an application under S, 8(-) 
of the West Bengal Land (Requisition 
and Acquisition) Act, 1948 for reference 
must be made within a reasonable time, 
This decision no doubt supports the cors 
tention of the appellant, but we are ur+ 
able to rely on it in view of the decisicn 
of the Supreme Court in Bombay Gas Co. 
Ltd. v. Gopal Bhiva, ATR 1964 SC 752, in 
that case, it has been observed by the 
Supreme Court in connection with the 
question of limitation for making an ap= 
plication under S. 33C(2) of the Indus- 
trial Disputes Act, 1947, that where the 
legislature has made no provision fot 
limitation, it would not be open to the 
-© Courts to introduce any such limitaticn 
on grounds of fairness or justice. Fur- 
ther, it has been observed that the words 
of S. 33C(2) are plain and unambiguous 
and: it would be the duty of the labour 
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court to give effect to the said provision 
without any consideration of limitation, 
Similarly, in the instant case, S. 19(1) of 
the Defence of India Act or R. 5 of the 
Rules framed thereunder has not prescrib- 
ed any limitation for making an applica- 
tion for compensation, If the principle 
of reasonable period fs followed as laid 
down in Kajarilal Agarwala’s case 
(Supra) it would be introducing a limi- 
tation on grounds of fairness or justice 
which is not permissible under the deci- 
sion of the Supreme Court in Bombay 
Gas Co.’s case (Supra), It seems to. us 
that the legislature has not deliberately’ 
prescribed any time limit for making an 
application for compensation on the 
ground of justice and fair play. In other 
words, the legislature did not want to 
deprive a citizen of both land and its 
value in the shape of compensation. We 
are, therefore, unable to accept the con- 
tention on behalf of the Union of India 
that as the application for compensation 
was not made within a reasonable period 
it should be held to be barred, 

9. In this connection, we may note the 
argument of Mr. Amar Nath Gupta, 
learned Advocate appearing on behalf of 
the referring claimant. He supports the 
finding of the learned Arbitrator on the 
question of limitation on the strength of 
the provision of S. 19(1)(g) of the Defence 
of India Act which is as follows: 


“Save as provided in this section and 
in any rules made thereunder, nothing 
fn any law for the time being in force 
shall apply to arbitrations under this 
section.” 


It is contended by Mr, Gupta that cl. (g) 
excludes the application of all other laws 
to arbitrations under S, 19 except those 
provided in this section. He submits that 
the application of the Limitation Act to 
the arbitration proceedings under S. 19 
has been excluded. The learned Arbitra- 
tor has also taken the same view in hold- 
ing that the application for reference is ` 
not barred by limitation. It has been ob- 
served by Patanjali Sastri, J.ina Bench 
decision of the Madras High Court in 
Kollegal Silk Filatures Ltd. v. Province 
of Madras, AIR 1949 Mad 39, that the 
words of exclusion in cl, (g) of S. 19(4) 
are very wide and must cover the Limi- 
tation Act as to which no saving provi- 
sion is to be found in the section and in 
any of the rules. Further, it has been 
observed that cl. (g) has the effect of 
excluding the application of the law of 
limitation to arbitration proceedings 
under S, 19, The same view. has been 
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of India v. Ramdas Oil Mills, Jamshedpur, 
AIR 1968 Pat 352 and by the Calcutta 
High Court in a Bench decision in the 
State of West Bengal v, Nandalal Dey, 
AIR 1975 Cal 130. We may, however, 
point out that in T. M. K. Govindaraju 
Chetty v. Commr. of Income-tax, Madras, 
AIR 1968 SC 129, the : Supreme Court 
does not seem to have interpreted the 
provision of cl. (g) of S. 19(1) as exclud-~ 
ing all other laws except those provided 
in S. 19. In that case, the question be~- 
fore the Supreme Court was whether the 
provisions relating to payment of ‘inter- 
est are excluded by virtue of cl. (g) of 
S. 19(1). Shah J. who delivered the judg- 
ment of the Supreme Court observed as 
© follows: (at pp. 132, 133). 


“But Cl, (g) is not susceptible of any 
such interpretation. Cls. (a) to (f) of 
S. 19(1) are a Code relating to arbitra- 
tion in determining the compensation 
payable to a person deprived of his pro- 
perty. Provisions relating to payment of 
interest are not, however, part of the 
law relating to arbitration and there is 
nothing in cl. (g) which excludes the ap- 
plication of the substantive law relating 
to payment of interest when the arbitra- 
tion is determining the amount of com- 
pensation.” : 


By that observation, it is meant to be 
said that cl. (g) only excludes any other 
lay relating to arbitration and not any 
other substantive law, for example, law 
relating to payment of interest. In view 
of the above Supreme Court decision, it 
is doubtful whether it can be said that 
the application of the law of limitation 
has been excluded by S. 19(1)(g). We do 
not, however, require to place any reli- 
ance on the provision of S. 19{1)(g) for 
the purpose of considering whether the 
applicability of the Limitation Act has 
been excluded by that provision as con- 
tended on behalf of the referring clai~ 
mant, for we have already held on a 
different ground that the provision of 
Art, 137 of the Limitation Act is not ap- 
plicable to an application for reference 
in the circumstances as stated above, 


10. The Arbitrator has assessed the 
value of the acquired land for the pur- 
pose of deciding the amount of compen- 
sation as on the date of the acquisition 
and not on the date of the requisition. 
It has been strenuously urged on behalf 
of the appellant Union of India that the 
Arbitrator should have assessed the mar- 
ket value of the land as on the date of 
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requisition. It may be recalled that the 
disputed land was first requisitioned on 
April 25, 1942 and thereafter it was ac- 
quired on August 1, 1946. The learned © 
Arbitrator assessed the market value of 
the land as on August 1, 1946. The pro- 
viso to S. 19 (1) (e) of the Defence of In- 
dia Act provides that the Arbitrator shall 
take into consideration the market value 
of the property at the date of its requi~ 
sition and not at the date of its subse- 
quent acquisition. The proviso to S., 19 
(1)(e) has since been declared ultra vires 
S. 299 of the Government of India Act, 
1935, by a Division Bench of this Court 
relying on the principles of law laid 
down in Union of India v. Kamalabai 
Harjivandas Parekh, AIR 1968 SC 377; 
(Reajuddin Mondal v. Union of India, 
F. A. No. 581 of 1960, disposed of on 
July 22, 1971 (Cal)), It was held by the 
Division Berch that compensation con- 
notes the payment of just equivalent 
and any arbitrary rule or principle inter~ 
fering with such payment would be 
ultra vires she provision of Section 299 


of the Government of India Act, 1935 
which, more or less, is comparable to 
Art, 31 of the Constitution. The pro~- 


priety of this decision has been assailed 
on behalf of the appellant. It is contend~ 
ed that in striking down the proviso. to 
Section 19(1)(e) as unconstitutional, thë 
Bench did rot take into consideration 
that the Defence of India Act was a 
war-time legislation and should have 
been construed liberally. In this regard, 
reliance has been placed by the appel~ 
lant on a decision of the Supreme Court 
in State of Bombay v. Virkumar Gulab- 
chand Shah, AIR 1952 SC 335 where it 
has been observed by the Supreme 
Court that war-time measures, which 
often have to be enacted hastily to 
meet a grave pressing national emer- 
gency in which the very existence of the 
State is at stake, should be construed 
more liberally in favour of the Crown 
or the State than peace-time legislation. 
We are unable to follow how that obser- 
vation of the Supreme Court is applic- 
able to the consideration of the question 
as to the cconstitutionality of the proviso 
to Section 19(1)(e) of the Defence of 
India Act. All that has been said by the - 
Supreme Court in the above observation 
is that war-time legislations should be 
construed liberally. But that does not, 
in our opinion, also apply to the ques- 
tion as to the constitutionality of a pro- 
vision of such war-time legislation. Con- 
struction of a particular provision of a 


1978 
statute and a constitutional validity of | 
that provision are completely different 
matters. When a provision of a  statu-e 
is ultra vires the Government of Incia 
Act or the Constitution of India, as tne 
case may be, there is no question of tak- 
ing any libera] view in the matter even 
though the statute may be a war-time 
enactment. We are, therefore, unable to 
accept the contention made on behalf of 
the appellant challenging the propriety 
of the said unreported Bench decisicn 
of this Court, The proviso to Sec- 
tion 19(1)(e) having been declared to ` 
ultra vires by the said Bench decisicn 
with which we agree, the Arbitrator was 
justified in taking imto consideration tne 
market value of the acquired land as on 
the date of acquisition. 

11. We may also. note another arg- 
ment made on behalf of the appellant in 
this regard, It is contended by Mr. 
Chakrabarti for the appellant that in 
view of Art. 31C of the Constitution, 
any law enacted on the basis of the 
directive principles embodied in cls. (b) 
and (c) of Art. 39 of the Constitution is 
protected against any challenge to is 
constitutional validity as offending the 
provisions of Art. 14, Article 19 ard 
Article 31. It has been submitted by him 
that the ‘proviso to Section 19(1)(e) ot 
the Defence. of India Act falls in lire 
with the directive principles und=r 
cl. (b) of Art, 39 and, as such, it is bz- 
yond any challenge. We do not think 
that there is any merit in the contenticn 
which sounds absurd.on the face of :t 
In our opinion, the contention has ro 
visible connection with the facts ard 
circumstances of the case. It is, accore- 
ingly, rejected. 


12. The next contention of the appe-~ 
lant is that the Arbitrator was wrong in 
calculating the market value of tke 
acquired land by capitalising the annual 
recurring compensation by 16 times. 
It is contended that the market value cf 
the acquired land should have been 
decided by the Arbitrator on the bass 
of the sale deeds, Exhibits 10 to 10 (€), 
by which the referring claimant pur- 
chased the acquired land and other 
lands between 1948 and 1949. It has been 
stated already that by the above sae 
deeds, the referring claimant purchased 
a total quantity of 17,64 lands including 
the acquired land measuring 6.79 acres, 
at a sum of Rs, 19,445/-. It has been 
observed by the learned Arbitrator that 
the lands covered by Exhibits 10 to 10(d) 
were sold at a time when this part cf 
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the West Bengal had been facing large 
scale migrations following communal 
disturbances jin both parts of divided 
Bengal, and it was not, therefore, im- 
probable that the vendors of the refer- 
ring claimant were in a hurry} to dis- 
pose of their properties and leave the 
place, Further, he has observed that the 
sales of lands including the: acquired 
land were compulsive sales and are not, 
therefore, dependable as reflecting the 
fair price of the land. The acquired land 
had already vested in the Government 
on the date the referring claimant pur- 
chased the same. He only purchased the 
right to get compensation from the 
Government. There can be no doubt 
that in such circumstances, the referring 
claimant did not pay the market value | 
of the lands. It is apparent ‘that the 
purchases made by the referring clai- 
mant were highly speculative in mature. 
In these circumstances, we are ‘unable to 
accept the contention made on behalf 
of the appellant that the Arbitrator 
should have determined the market value 
of the acquired land on the basis of 
Exhibits 10 to 10(d). : 


13. In this respect, We may ecnsider 
the contention of the referring claimant 
on the question of computation of the 
market value of the acquired land. One 
of the points that has been argued by 
Mr, Gupta in support of the appeals and 
cross-objection preferred by the refer- 
ring claimant is, that the Arbitrator 
Should have taken 20 times of the annual 
recurring compensation as the market 
value of the acquired land. In the ab- 
sence of any evidence of comparable 
sales, one of the other modes of deter- 
mination of the market value of land is 
the capitalised value of the annual re- 
turn from it, It has been. observed by 
the learned Arbitrator that such deter- 
mination is usually made with the help 
of a multiple based on the return from | 
gilt-edged security. The referring clai- 
mant produced before the learned Arbi- 
trator a notification of the Government 
of India dated Nov. 8, 1946 relating to 
the issue of 2!/4% loan im 1954, Again 
another notification dated Nov. 8, 1946 
showed the issue of 2⁄4% loan in 1962. 
It was contended by the referring clai- 
mant before the learned Arbitrator that 
in view of the above notifications , the 
return of gilt-edged security varied 
from 244% to 254% during the year 
1946-47. It was submitted on behalf of 
the referring claimant that at least 20 
times the annual compensation ' for re- 
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quisition would afford the fair capitalis- 

. ed value of the acquired land. The learn- 
ed Arbitrator, however, relied upon a 
decision of a Division Bench of this 
Court consisting of A, C. Gupta end 
Salil Kumar Datta, JJ. in Union of India 
v. Asit Kumar Mondal, AIR 1974 Cal 
180. In that case also, the land was 
requisitioned in 1943 and thereafter 
acquired on April 11, 1946, It was held 
that 642% would be a proper return of 
the investment at the material time, 
and that accordingly, the amount of 
compensation for acquisition multiplied 
by 16 would afford the correct marxeft 
value of the acquired land. In the in- 
stant case, the learned Arbitrator, rely~ 
ing on the said Bench decision, comput~ 
ed the amount of compensation by 
multiplying the annual recurring cam- 
pensation by 16. 


14. Mr. Gupta has placed reliance on 
a few decisions to show that the marxet 
value has been calculated at 20 years of 
purchase. In Fijaya Kanta Lahiri Chau- 
dhury v. Secy. of State, AIR 1934 Cal 97, 
the market value has been computed 
at 25 years of purchase, In Collector of 
Kamrup v. Rai Chandra Sarma, AIR 13975 
SC 1905, the Supreme Court accepted 
the assessment of the market value by 
capitalising the income from the acquir- 
ed land for 25 years. In State of West 
Bengal v. Shyamapada, AIR 1975 SC 
1723, the Supreme Court accepted the 
assessment of compensation by the 
High Court at-a multiple of 20 times 
the annual income from the acquired 
land, In State of Gujarat v. Vakkat- 
singhji, AIR 1968 SC 1481, the Supreme 
Court, in accepting’ the assessment of 
market value at 25 times the amnual 
profits derivable from the acquired pro- 
perties, has observed that where there 
are no sales of comparable lands, the 
value must be found in some other way. 
One method is to take the annual inccme 
which the owner is expected to obtain 
from the land and to capitalise it by a 
number of years’ purchase, The capita- 
lised value is then taken as the market 
value which a willing vendor might rea- 
sonably expect to obtain from a willing 
buyer. 


15, After considering the above deci- 
sions, we are of the view that the Court 
in assessing the market value should be 
satisfied that the value that is assessed 
by the method of capitalisation is- the 
real market value of the acquired land 
which is expected to be obtained: from 
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an intending purchaser at the material 
time, It has been stated already that in|- 
spite of the Government Notification! . 
relied on by. the referring claimant show~ 
ing that at the relevant time the return 
from the gilt-edged security varied from 
24% to 254%, the learned Arbitrator 
relied on a Bench decision of this Court 
in Asit Kumar Mondal’s case (AIR 1974 
Cal 180) (Supra) by multiplying the 
annual recurring compensation by 16 
times to get the capitalised value of the 
acquired land. Even though the return 
from the gilt-edged security was 2⁄4% 
or 294% at the relevant period, the refer- 
ring claimant could not claim more than 
20 years of purchase as the capitalised 
value of the acquired land. The notifica- 
tions which were produced before the 
learned Arbitrator do not find place in 
the record, nor could the learned Advo~ 
cates produce the same before us at the 
hearing,: It seems to us that there 
might be other Government notifications 
showing a higher percentage of return 
from gilt-edged security. Although, 
Exhibits 10 to 10(d) by which the refer- 
ring claimant purchased the acquired 
Tand and other lands do not represent 
the rea] market value, yet, as argued 
by Mr, Chakrabarti, they should not be 
altogether ignored in the matter of 
assessment of the market value of the 
acquired land. Further, in view of the 
circumstances, prevailing at the time the 
acquisition was made as referred to 
above, it can be reasonably inferred that 
there was a fallin land value, After 
considering the circumstances, we are of 
the view that the Arbitrator was not un- 
justified in capitalising the market value 
of the acquired land at 16 times the an- 
nual recurring compensation, 


16. It has been argued on behalf of 
the referring claimant that the Arbitra- 
tor should not have computed the annual 
recurring compensation on the basis of 
Exhibit 5, but he should have taken into 
consideration the assessment rolls, Exhi- 
bit 2 series, showing the actual payment 
of the recurring compensation to the 
referring claimant. It has been found by 
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series do not appear to cover individual- 
ly all the plots involved in the present 
cases, He has also pointed out the anoma- 
lies in the assessment rolls. Further, the 
rates of recurring compensation as men- 
tioned im Exhibit 2 series differ to a 
little extent’. from the rates mentioned 
fin the assessment report which is Exhi- 
bit 5. The assessment rolls relate to the 
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first two years of payment, namely, 1250 
‘and 1351 B, S. corresponding to 1943-14 
and 1944-45, but the assessment rolls for 
the subsequent period of requisition were 
mot forthcoming before the learned Ardi- 
trator, It is not disputed that Exhibit 5 
has laid down uniform basis of ras 
and for the sake of convenience and 
uniformity the learned Arbitrator relied 
upon the rates mentioned in Exhibit 5 in 
determining the capitalised value. We do 
not think that in the circumstances stated 
above, the Arbitrator was wrong in 
relying upon the rates mentioned in the 
assessment report, Exhibit 5, in prefererce 
to the assessment rolls, Exhibit 2 serias, 


17. In the appeals and the cross 
objection filed by the referring claimant, 
he has claimed solatium of 15% on the 
amount of the market value of the 
acquired land as contemplated by Sec- 
tion 23 (2) of the Land Acquisition Act, 
1894. The learned Arbitrator has rot 
awarded any solatium. Section 19 of the 
Defence of India Act does not also pro- 
vide for payment of solatium or statutccy 
allowance as provided in Section 23(2) of 
the Land Acquisition Act. Sub-cl. (i) of 
cl. (e) of Section 19(1) provides inter 
alia that the Arbitrator in making his 
award shal] have regard to the proi- 
sions of sub-section (1) of Section 23 of 
the Land Acquisition Act, 1894, so far as 
the same can be made applicable. There- 
fore, by necessary implication, Sec- 
tion 23(2) has been excluded, The refer- 
ring claimant has placed reliance or a 
decision of the Supreme Court in N. B. 
Jeejeebhoy v. Assistant Collector, Thana 
Prant, Thana, AIR 1965 SC 1096, In 
that case, it has been held by tae 
Supreme Court that both under Sec- 
tion 299 of the Government of India 
Act, 1935, and Art. 31(2) of the Consi- 
tution, the word ‘compensation’ has fhe 
same meaning, Under the Land Acquisi- 
tion Act ‘Compensation’ consists of mar- 
‘ket value plus the 15% solatium, -It is 
argued on behalf of the referring claimn-~ 
ant that as Section 19 has used the wcrd 
‘compensation’, it should be held that it 
consists of both land value and the so_a~ 
tium of 15% as provided in Section 23/2) 
of the Land Acquisition Act. We are un< 
able to accept this contention. It may 5e 
that under the Land Acquisition Act, tne 
market value of the acquired land plus 
the statutory allowance of 15% will go 
to constitute compensation for the 
acquired land, In the instant case, how- 
ever, as there is no -provision for any 
such statutory allowance-under the De- 
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fence of India Act, the provision for 
statutory allowance of 15% under Sec- 
tion 23(2) of the Land Acquisition Act 
cannot be imported into Section 19 of the 
Defence of India Act, 


18. The last point that remains to ba 
considered by us relates to the question 
of payment of interest. It is contended 
on behalf of the Union of India that the 
learned Arbitrator was not justified in 
awarding interest on the amount of com~ 
pensation from the date of acquisition 
till payment, It has been stated already 
that the referring claimant made the 
application for reference 14 years after 
the Collector had assessed the amount of 
compensation. The assessment was mada 
by. the Collector sometime in 1955 and 
the application for payment of compen~ 
sation or for reference was made by the 
referring claimant on July 11, 1969, It is 
not disputed by the Union of India that 
interest is payable on the amount of com- 
pensation from the date of acquisition 
till payment, but it is contended that 
when the referring claimant had delibe- 
rately made inordinate delay in making 
the application for referrence, he would 
not be entitled to claim interest for the 
period before the filing of the application 
for reference, The case of the referring 
claimant in this regard is that the offer 
of the Collector about the amount of 
compensation was mever communicated 
to the referring claimant and, according- 
ly, he could not make the application for 
reference. The learned Arbitrator has also 
come to the finding that the Collector did 
not communicate the offer of compensa- 
tion to the referring claimant and so -he 
was unable to make an application for 
reference, Neither Section 19 of the 
Defence of India Act, nor the rules 
framed thereunder provide for communi- 
cation of the offer of compensation by 
the Collector. Even though there is no 
such provision, yet We think that such 
offer should- be communicated by the 
Collector, for, unless one knows about 
the offer, the question of acceptance of 
the same does not at all arise. But if a 
person has knowledge of the offer of the 
amount of compensation assessed by the 
Collector, it will be his duty to make the 
application for reference. He cannot de- 
fer the making of the application till the 
offer is communicated to him by the 
Collector. In the instant case, it is not 
disputed that the referring claimant 
came to know- of the Collector’s assess- 
ment of compensation, at the -rate of 
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tor has also found that the referring 
claimant had knowledge of the Collec- 
tor’s assessment of compensation at the 
time it was made, but as the offer was 
not communicated to the referring claim- 
ant, he allowed interest on the amount of 
compensation from the date of acquisition 
till payment, 


19. The referring claimant has not dis- 
closed in his application for reference as 
to the date when he came to know of the 
Collector’s assessment, It has been stated 
already that the application was filed on 
July 11, 1969, The Union of India filed 
its written statement on August 21, 1972. 
One of the points that has been taken in 
the written statement is that the claim 
of the referring claimant is barred by 
limitation. On the next day, that is, on 
August 22, 1972, the referring claimant 
filed an application in which he stated 
inter alia that he could not ascertain the 
assessment made by the Collector before 
June 30, 1969. Therefore, so long as the 
Union of India did not file any written 
statement and raise any objection to the 
maintainability of the application for 
reference on the ground of limitation, 
the referring claimant did mot disclose 
when he came to know of the assess- 
ment made by the Collector. Even in the 
application that was filed by the referring 
claimant on Aug. 22, 1972, he did not dis- 
close the source from which he came to 
know of the assessment order of the col- 
lector. In his evidence also, he did not dis- 
close how and in what manner, he came 
to know of the Collector’s assessment. 
The statement made by the referring 
claimant in the said application dated 
August 22, 1972 seems to be an after- 
thought. In this connection, it may be 
said that the Collector was also not seri- 
ous in making the assessment in spite of 
the reminders that was given by the 
referring claimant by his letters which 
are Exhibits 1 tọ 1 (c). There is, however, 
no dispute that the assessment was made 
by the Collector after considering the 
documents that were produced by the 
referring claimant. There is also no dis- 
pute that the assessment was made by 
the Collector sometime in 1955. In our 
view, although the referring claimant 
was fully aware of the assessment made 
by the Collector or, in other words, when 
he was fully aware of the Collector's 
offer of compensation, he did not take any 
steps in making an application for re- 
ference for about 14 years, In these cir- 
cumstances, in our opinion, it will not be 
proper to allow interest to the referring 
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claimant on the amount of compensation 
for the entire period, that is, from the 
date of acquisition till payment. We are, 
accordingly, of the view that the referr- 
ing claimant will not be entitled to get 
interest on the amount of compensation 
for the periodfrom the date of collector's 
making the assessment up to the previous 
day of the filing of the application for 
reference, The contention of the Union 
of India, therefore, succeeds. No other 
point has been urged on behalf of ejther 
party. 

20. In the result, the appeals preferr- 
ed by the Union of India are allowed in 
part. The awards made by the learned 
Arbitrator which are the subject-matters 
of these appeals, being F. A. Nos. 143, 
144 and 145 of 1976 are modified tg the 
extent that the referring claimant will be 
entitled to interest on the amount of com= 
pensation at the rate allowed by the 
learned Arbitrator from the: date of 
acquisition up to the date of the Collec- 
tors making the assessment and there- 
after from July 11, 1969 till payment of 
the compensation. The rest of these 
awards will stanc. 


21, The appeals and the cross-objec- 
tion filed by the referring claiman; are 
dismissed, 

22. There will, however, be no order 
for costs in any of the appeals or in tha 
cross-objection, 

SHARMA, J.:— I agree, 

Order accordingly, 
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Gazipur Chemical Works and others, 
Appellants v. The Deputy Registrar of 
Trade Marks and others, Respondents. 


A. F. O, O. No. 164 of 1975, D/- 7-1l- 
1978. 

(A) Trade and Merchandise Marks Act 
(43 of 1958), Section 12 (1) — Refusal of 
registration of trade mark — Grounds, 

Under Section 12(1) two conditions 
are necessary to bring an application 
within the mischief of that section and 
these are (1) the mark applied for should 
be either identical or deceptively similar 
to the existing registered trade mark and 
(2) that the zoods for which registration 
is sought should be either the same or of 
the same description as those of the 
already registered trade mark, Where 
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the goods were not identical to those 
with already registered trade mark but 
were considered to be goods of the same 
description, one of the conditions requir- 
ed to be fulfilled for coming within -he 
mischief of Section 12 (1) was fulfilled. 
(Para 2) 
Anno: AIR Manual (8rd Edn.) Trede 
and Merchandise Marks Act S, 12 N. & 


(B) Trade and Merchandise Marks act 
(43 of 1958), Section 12 (1) — Registra- 
tion of trade mark — Marks if identizal 
or deceptively similar to each other — 
Decision of Deputy Registrar — Int-r- 
ference. 


In exercising appellate and not merely 
supervisory jurisdiction over the desi- 
sion of the Deputy Registrar unless ‘he 
Deputy Registrar has gone wrong in rot 
considering a relevant piece of eviderce 
or in having applied a wrong fest the 
High Court would normally be slow to 
interfere with the discretion or the dezi- 
sion of the Deputy Registrar. (Para 5) 

The Deputy Registrar has compared 
the two marks in their entirety and Fas 
also taken into consideration the fact 
that though the appellant/applicant was 
describing their trade mark as “Crar 
Guddi Keora Water” as a matter of fect 
the device closely resembled the dev-ce 
of playing card; the , Deputy Registrar 
has taken into ‘consideration the entire 
get up along with the trading sty-e. 
According to the Deputy Registrar m 
the evidence the applicant had failed to 
discharge the onus that the mark appled 
for is not deceptively similar to -any of 
the registered trade mark and consider- 
ing the close resemblance of the appii- 
cant’s mark with that of opponent’s mark 
and applying the test of imperfect recol~ 
lection of an average purchaser with tne 
ordinary intelligence he came to the con- 
clusion that the provisions of S. 12 11) 
constituted a bar to the registration of 
the applicant’s mark, Case law discussed. 

(Para 3) 

Anno: AIR Manual (8rd Edn.) Trade 
and Merchandise Marks Act (1958), S. 12 
N. 1, 2. 

Cases Referred : Chronological 
1974 RPC 583 Board of MRES Case 
AIR 1972 SC 1359 

AIR 1972 Cal 261 

AIR 1970 SC 146 


Paras 

4 

4 

4 

4 

AIR 1969 Cal 80 4 


(1945) 63 RPC 59. In the matter of an. 


application by Ladislas Jellinek for the 
Registration of a Trade Mark 4 
927 AC 406: 136 LT 485, George Banhan 
and Co. v. F., Reddaway and Co. 5 
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(1906) 23 RPC 774 Pianotist Co's Appin. 
: 3 


Goutam Chakravarty, Bar-at-law with 
B. Sinha Roy, Bar-at-law, for Appellants; 
Bhaskar Gupta, Bar-at-law with Ranajit 
Mitra, Bar-at-law, for “Respodents. 


JUDGMENT:— This is an appeal from 
the decision of the Deputy Registrar of 
Trade Marks dated 24th of. Feb., 1975 
Whereby the Deputy Registrar has refus- 
ed the application of the appellant for 
registration. It appears that on the 24th 
of March, 1969 the appellant made an 
application being application No, 255595 
to register in Part A of the Register a 
trade mark consisting of a label contain- 
ing mainly the devices of four kites in a 
double-lined circle and the words “CHAR 
GUDDI ASLI KEORA JAL" in Devana- 
gari, Urdu and Bengali characters and 
“CHAR GUDDI KEORA WATER” in 
Roman characters, also the devices of 
keora flowers on the left and right-hand 
sides of the label and the name and ad- 
dress of the applicants in Class 3 in res- 
pect of a specification of goods which 
was subsequently amended tọ read as 
“Keora water (perfumery). There was 
objection to the registration of the said 
mark on the ground that the said claim 
conflicted with Registered Trade Marks 
Nos. 163808, 189857 and 189856 under the - 
provisions of Section 12(1) of the Trade 
and Merchandise Marks Act, 1958. The 
appellants agreed to amend the mark at 
the hearing of the application and the 
application was advertised, On the 20th 
of Aug., 1973 Md. Abbas Ansari, the res- 
pondent No. 3 herein trading as Gazipur 
Star Chemical Works of Calcutta filed a 
notice of opposition to the registration 
of the aforesaid trade mark on the 
grounds mainly based on the provisions 
of Sections 11(a) and 12(1) of the said 
Act. On the 12th of Nov., 1973 the appli- 
cants filed their counter statement deny- 
ing all the allegations made in the notice 
of opposition, Evidence in support of the 
opposition consisted of an affidavit by 
one Abbas Ansari the opponent himself. 
The evidence in support of the applica- 
tion consisted of an affidavit by a partner 
of the applicant firm. The evidence in 
reply consisted of another affidavit by 
the said partner. The matter was there- 
after heard by the Deputy Registrar. Be- 
fore the hearing there was a request 
made on the part of the appellant for 
correction of the application to read that 
the user has been since Jan., 1968. Origi- 
mally the statement given in the applica- 
tion was to read as “proposed to be 
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used.” As the application was advertised 
in the Trade Marks Journal as proposed 
to be used and inasmuch as according to 
the Deputy Registrar the application for 
amendment was to obviate the objection 
of the Registry under Section 02(1) of 
the Act accordingly the prayer for 
amendment of the period of user was 
refused by the Deputy Registrar, The 
appellants were seeking registration of a 
composite label consisting of the devices 
of four kites in double~lined circle, the 
words “Char Guddi Asli Keora Water” 
and the devices of Keora flowers and the 
trading style and the address of the 
applicants. As mentioned hereinbefore 
the registration was sought in Class 
3 in respect of “Keora water (per- 
fumery)” and the mark ‘was proposed 
to be used.’ There is also no dispute that 
the opponent being the respondent No. 3 
herein was holding registration in res- 
pect of a label mark containing of de- 
vices of heart, club, diamond and spade 
within a circle and also the words “Tekka 
Asli Golab Nirjas”, The said registered 
marks were 189856, 189857 and 163803 
all in Class 3 and another being 190671 
fin Class 5, 


2. The Deputy Registrar has refused 
the appellant’s claim both under S. 11(a) 
and S. 12(1) of the Act. Under S. 11(a) of 
the Trade and Merchandise Marks Act, 
1958 there is the restriction or prohibi- 
tion of mark the use of which was likely 
to deceive or cause confusion, Under 
Section 12 (1) of the said Act in respect 
of the same goods or description of the 
goods if there is an existing trade mark 
in favour of another proprietor then any 
mark which is identical with or decep- 
tively similar to that mark cannot ~be 
permitted registration in favour of a 


different proprietor. Under Section 12(1) 


of the Act two conditions are necessary 
to bring an application within the mis- 
chief of that section and these are (1) 
the mark applied for should be either 
identical or deceptively similar to the 
existing registered trade mark and (2) 
that the goods for which registration is 
sought should be either the same or of 
the same description as those of the al- 
ready registered trade mark. In view of 
the types of the goods namely that the 
applicant was seeking registration in res~ 
pect of keora water in Class 3 and the 
opponent was holding registration in res- 
pect of Keora water (perfumery) by the 
Registered Trade Mark No. 189856 and 
was, also holding registration in respect 
lof Extract of rose (perfumery) by the 


Trade Mark No, 189857 and Trade Mark 
No. 163808 and extract of rose for eye 
diseases by Trade Mark No. 190671, the 
Deputy Registrar was of the view that 
though the-goods were not identical these 
could be considered to be goods of the 
same description. In my opinion the De- 
puty Registrar was justified in coming 
to the said conclusion, Therefore, one of 
the conditions required to be fulfilled for 
coming within the mischief of S, 12(1) of 
the said Act was fulfilled. This position 
was also not seriously disputed before 
me, 


3. The next aspect which requires 
consideration is the question whether the 
marks were identicel or deceptively simi- 
lar to each other. In this connection there 
are certain well settled principles ‘in 
trade mark laws which may conveniently 


be reiterated. Very often I find in these’ 


matters there is hardly any dispute as to 
the principles but their application to 
the particular facts sometimes cause 
little confusion. Counsel for the appel- 
lant stressed before me that in order to 
consider whether the two marks were 
identical or deceptively similar under 
Section 12(1) or even for the purpose of 
considering whether the mark was likely 
to cause confusion or to deceive people 
it is necessary to consider the persons 
who are the customers; it is also im- 
portant to bear in mind the amount of 
resemblances between the two marks 
taken as a whole but bearing in mind 
the essential particulars of each mark. 
He also emphasised that both the effect 
on ear and eye should be borne in mind 
and colour of the different marks is also 
important, In this connection my atten 
tion was drawn to certain passages in 
Kerly’s Law on Trade Marks & Trade 


Names 10th Ed. where at page 453 the . 


learned editors have emphasised that it 
is necessary to consider whom the mark 
must be calculated to deceive, It is, then, 
necessary to bear in mind what amount 
of resemblance is likely to deceive or 
cause confusion and as was observed in 
one of the leading cases that what degree 
of resemblance is necessary is from the 
nature of things incapable of definition 
a priori. As was emphasised by Mr. Jus-= 
tice Parker in the case of Pianotist Ltd’s 
Appn. (1906) 23 RPC 774 at p. 777 that 
one must take the two words and one 
must judge them both by their look and 
by their sound. One should consider the 
goods to which they are to be applied and 
should bear in mind the nature and kind 
of customers who would be likely to buy 
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the goods. In fact it is necessary to co- 
sider the surrounding circumstances amd 
then consider what is likely to happen if 
each of those trade marks is used ina 
normal way as a trade mark for the 
of the 
marks. My attention was drawn to cer- 
tain observations appearing at pages 458 
of the said book and at page 465 where 
the learned editors emphasised that the 
whole picture of each mark has to be 
considered. Reliance was also placed en 
the observations appearing at page 438 
of the said book where the importan:e 
to both ear and eye has been emphasised 
by the learned editors. Counsel also drew 
my at.ention to the passage at page 470 
of the said book to emphasise that colour 
is also an important element, 


4. In the case of K, Krishna Chettiar 
v. Ambal and Company, AIR 1970 SC 
146 (149) the Supreme Court emphasis- 
ed that lack of evidence of actual 
confusion is not of much signifi- 
cance. The Supreme Court also emphasis- 
ed that even in a case where there was 
No visual resemblance between the two 
marks there might be chance of confusion 
because ocular comparison is not alwars 
the decisive test and Supreme Court erns- 
phasised that the resemblances bebween 
the two marks must be considered with 
reference to the ear as well as the ey2. 
In that case the Supreme Court fourd 
that there was a close affinity between 
the sound “Ambal” and “Andal”. In tke 
case of Parle Products v. J. P, & Co. 
Mysore AIR 1972 SC 1359 (1362) tke 
Supreme Court reiterated that in order 
to come to the conclusion whether one 
mark was deceptively similar to another 
the broad and essential features of the 
two were to be considered, The Suprems 
Court observed that these should not ke 
placed side by side to find out if there 
was any difference in the design and -f 
so whether these were of such characte 
as to prevent one design from  beinz 
mistaken from the other. According 
the Supreme Court it would be enougi 
if the impugned mark bore such an over- 
all similarity to the registered mark as 
likely to mislead a person 
usually dealing with one to accept tha 
other if offered to him, On the aspect o£ 


. distinctiveness in the case of P. N. Mayor 


v. Registrar of Trade Marks AIR 1963 
Cal 80 (83) Mr. Justice P. B. Mukharf, 
as the learned Judge then was, reiterated 
that the general requirement of ths 
Trade Mark Law was that the mark mus 
be distinctive in the sense that it should 
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be adapted and distinguished and this 
distinctiveness was fundamental and pri~ 
marily a matter of faci and such distinc- 
tiveness might be either in individual 
features or in general arrangement. A 
mark should therefore be considered as 
a whole on its total impression. It is the 
totality of the impression visually as well 
as phonetically that is the true test. If 
the totality of the impression was likely 
to cause deception or confusion then the 
identity is established, In the Division 
Bench judgment from the aforesaid deci- 
sion reported in AIR 1972 Cal 261 though 
the appeal was allowed on some other 
point the view expressed by the learned 
trial Judge on this aspect of the matter 
was not dissented from. The Division 
Bench dealt with the aspect of the matter 
at page 268 in para 22 of the judgment. 
In the case of in the matter of an appli- 
cation by Ladislas Jellinek for the Regis- 
tration of a Trade Mark (1945) 63 RPC 
59 (70-72) in the decision the learned 
Judge reiterated that it was necessary to 
take into consideration the nature of the 
goods, the type of the customers and 
furthermore reiterated the following 
principles :— 

“Now taking firstly into consideration 
the nature of the goods which are now 
in question, it seems to me that boots and 
shoes on the one hand differ in their 
nature at least as widely as the nature 
of semolina differs from that of mustard; 
the composition of the two commodities 
are wholly different amd distinct from 
one another; secondly, it seems to me 
that the respective uses of the articles 
have to be taken into account in consider- 
ing whether they should be regarded as 
goods of the same description. The mere 
fact that polish is applied in boots and 
Shoes for the purpose of cleaning them 
and giving them a smart appearance 
seems to me to be quite irrelevant in this 
connection”. 

This view was approved by the decision 
of the Board of Trade reported in 1974 
RPC 583. 


5. Now, bearing the aofresaid princi- 
ples in mind I have to examine the deci- 
sion of the learned Deputy Registrar in 
this case. The learned Deputy Registrar 
has compared the two marks in their 
entirety and has also taken into consi- 
deration the fact that though the appel- 
lant was deseribing their trade mark as 
“Char Guddi Keora Water” as a matter 
of fact the device closely resembled the 
device of playing card; the Deputy 
Registrar has taken into. consideration 
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the entire get up along: with the trading 
style. It is well settled that the onus is 
on the applicant for registration to prove 
that the mark applied for is not decep- 
tively similar to any of the registered 
trade marks, This proposition is beyond 
dispute and was not disputed before me. 
The Deputy ‘Registrar bearing the afore- 
said principles in mind has also empha- 
sised that onus was heavier when the 
applicant sought registration of a new 
mark, According to the Deputy Registrar 
on the evidence the applicant had failed 
to discharge that onus and considering 
the close resemblance of the. applicant’s 
mark with that of the opponent’s mark 
and applying the test of imperfect recol- 
lection of an average purchaser with the 
ordinary intelligence the Deputy Regis- 
trar came to the conclusion that the pro- 
visions of Section 12(1) of the Act con- 
stituted a bar to the registration of the 
appellant’s mark, The principles upon 
which the discretion or the decision of 
the Deputy Registrar can or should be 
interfered with by the Court are well 
settled. Though this Court is exercising 
appellate and not merely supervisory 
jurisdiction over the decision of the De- 
puty Registrar unless the Deputy Regis- 
trar has gone wrong in not considering a 
relevant piece of evidence or in having 
applied a wrong test the Court would 
normally be slow to interfere with the 
discretion or the decision of the Deputy 
Registrar. This view was reiterated by 
Lord Dunedin in the case of George 
Banham & Co. v. F. Reddaway & Co. 
1927 AC 406 (413) in the following terms: 


“Now, it is . true that an appeal lies 
from the decision of the Registrar, but in 
my opinion, unless he has gone clearly 
wrong. his decision ought not to be inter- 
fered with, The reason for that is that it 
seems to me that to settle whether a 
trade mark is distinctive or not, and that 
is the criterion laid down by the statute, 
is a practical question, and a question 
that can only be settled by considering 
the whole of the circumstances of the 
case. I look upon the word “distinctive” 
in the Act not as a_ scientific definition 
which may be explained and commented 
on by judges, but rather as the indication 
of a practical standard to which the 
registrar is bound to conform. I quote 
the words used by . Lord Shaw in Du 
Cros’ case ‘I- should describe the duty 
of the Registrar as this; that examining 
the particular facts, he has to survey the 
possible confusions or.. difficulties whick 
might arise in consequence -of the grant 
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of the trademark, or the possible impair- 
ment of the rights of innocent traders to 
do that which,- apart from the grant, 
would be their. natural mode of conduct- 
ing their business’, 


And Lord Parker, in the same case, says 
this: ‘The question therefore, is whether 
the mark itself, if used as a trade mark, is 
likely to become actually distinctive of 
the goods of the person so using it. The 
applicant for registration in effect says: 
‘Tintend to use this mark as a trade-mark, 
ie. for the purpose of distinguishing my 
goods from the goods of other persons’, 
and the registrar.or the Court has tg de- 
termine before the mark be admitted to 
registration whether it is of such a kind 
that the applicant quite apart from the 
effects of registration, is likely or unlike- 
ly to attain the object he has in view. 
The applicant’s chance of success jin this 
respect must, I think largely depend up- 
on whether other traders are likely, in the 
ordinary course of their business and 
without any improper motive, to desire to 
use the same mark, or some other mark 
nearly resembling it, upon or in connec- 
tion with their own goods.” 


The fact which influenced the registrar 
here was the clearly proved use by other 
traders of lines running the length of the 
hose. He treated it as I think he should 
have treated it — as a practical question. 
Sargant L. J. says-that the marks so ‘used 
were not trade marks, but the relevancy 
of them, to my mind, is not that they 
were trade marks, but that they 
were marks, and being ordinarily used as 
such the registrar came to be of the -op- 
inion that there would not be distinctive- 
ness in the mark sought to be registered 
by the applicant, i 


My Lords, tke cause of my disagree- 
ment with the Court of Appeal lies (1) in 
the fact that they do not look at the ques- 
tion from what I think was the right point 
of view, i. e. whether the registrar had 
really gone. sg wrong as 
necessary to interfere with his discretion; 
and (2) in the fact that they considered 
the matter exclusively from the point of 
view of whether it could be said that 
the mark was calculated to deceive, 
leaving out the further question as ex- 
plained by Lord Herschell in the passage 
above quoted.” 

Bearing the afcresaid principles in mind 
I'am unable to. uphold the objections 
urged on behalf of the appellant on this 


‘aspect of the finding of the Deputy 


Registrar, 


to make it. 
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6. The 
considered the objection under S. 11 (a) 
of the Act and the. Deputy Registrar has 
noted that rival marks were: similar ard 
the goods were identical and also of the 
same description, The other espect..of the 
matter was whether the opponent or the 
respondent No. 3 had established the 
user prior to the filing of the. applicaticn 
for registration of the impugned mark Ly 
the appellant. The Deputy Registrar has 
referred to the affidavit filed on behalf 
of the respondent. No. 3 and has noted 
that the. sale figures could not be dis- 
proved by the appellant and from tLe 
sale figures. the Deputy Registrar came 


to the conclusion that the opponent's. 


mark. had acquired reputation and. there- 
fore registration of a deceptively similar 


mark or a mark which was likely ©. 


cause. confusion would be contrary -3 
the provisions of Section 11(a) of tke 
Act. In the circumstances, the Deputy 
Registrar sustained the objection under 
Section 11(a) of the Act. Applying tlre 
principles reiterated by the House af 
Lords as mentioned hereinbefore and/«r 
the evidence on record I am unable ‘o 
accept the contention that the Deputy 
Registrar has proceeded on an erroneots 
basis on this aspect of the matter.. 


7. As the mark was only proposed tọ 
be used there. was no .qutstion; of appl- 
cation of. Section 12(3), of the Act. which 
requires bona fide concurrent user. 

8. For the reasons mentioned afore- 
said the appeal fails and is. accordinghy 
dismissed. In the: facts and. circumstances 
of this case, however, I direc: 
parties will pay and bear their own: costs. 

Appeal dismissec.. 





AIR 1979 CALCUTTA 243 
‘MURARI MOHAN DUTT AND RAM 
KRISHNA SHARMA, JJ. 

Life. Insurance Corpn. of India, Petitioner 
v. Samarendra Nath Roy, Opposite Party. 
“C. R. No. 2595 of 1978, D/- 20-2-1979. 
Civil P. C. (5 of 1908), O. 21, R. 1 — 
Amount decreed -with interest — Amount& 
deposited by opposite party towards ‘decret 
amount withdrawn by Decree: holder — Pap 
ments held! were towards principal . amount 
and the same could net be’ appropriated tæ- 
wards interest. (Contract Act (9 of 1872h 
S. 60 — Creditor’s right to appropriate debt}. 
The normal rule in the case of a debt due 
with interest is that any payment. made bry 
the debtor is in the first instance to be ap- 
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L. I. C, of India v. Samarendra. Math (M. M. Dutt J.) 
Deputy Registrar ‘has then- 


that tke: 
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plied towards satisfaction of interest and 
thereafter to the principal. If, therefore, the 
debtor does not make any appropriation at 
the time he makes the payment, the creditor 
will be entitled to appropriate the same to- 
wards any outstanding lawful debt -at his dis- 
cretion. The debtor must inform the creditor 
as to the appropriation of the payment to- 
wards a specific debt. If the debtor in making 
payment stipulates that it is to be credited 
towards a particular debt, namely, the princi- 
pal amount, the creditor is not bound to ap- 
propriate the same towards the principal. In 
that case, he must not accept the money, but 
return it to the debtor. (Para 6) 


Where a suit was decreed with interest but 
the challans. by which the opposite party de- 
posited the amounts showed the specification 
of the debt towards which the payments 
were intended as “decretal amount” and the 
amounts were withdrawn by the decree- 
holder taking it to be payment of the “princi- 
pal amount;” the decree-holder held was not 
entitled to appropriate the same towards 
interest. AIR 1970 SC 161 and AIR 1978 
Cal 419, Disting. = (Paras 8, 9) 


~ Anno: AIR Comm. Civil P. C, (9th Edn.), 
©. 21, R. 1, N. 6; AIR Manual (8rd Eda.) 
Contract Act, S. 60, N. 2. 


Cases Referred: Chronological Paras 
AIR 1978 Cal 419 ' 8 
AIR 1970 SC 161 6, 8 
AIR 1922 PC 233 : 19 All 1J 465 6 

Somnath Chatterjee, Rabindra Nath Chau- 
dhuri (Sr.) and Smt. Gouri Dhar, for 
Petitioner. 


` M. M. DUTT, J. :— This Rule was issued 
at the instance of the Life Insurance Corpo- 
ration of India and it is directed against 
order dated May 23, 1978 of the Second Sub- 
ordinate Judge, Alipore. 


2. The Calcutta Insurance Company 
Limited instituted a suit for mortgage for the 
realisation of a sum of Rs, 80,000/- advanced 
by it to the opposite party Samarendra Nath 
Roy with interest at the rate 7% per annum 
with quarterly rests as provided in the Mort- 
gage Bond dated Aug. 8, 1947. The suit was 
eventually decreed on compromise in accord- 
ance with the terms ` embodied in the joint 
petition of compromise. The terms are as 
follows : 


“(a) The plaintiffs do get a final mortgage 
decree for sale for full amount as claimed 
with interest at the bond-rate i. e. at 7 per 
cent per annum with quarterly rests till date 
and with cost on ex parte scale, such cost 
not exceeding Rs. 2,100/- and the said entire 
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amount shall carry interest at the bond-rate 
until actual realisation, 

(b) The defendant shall pay the interest 
on decretal amount or such amount as may 
be outstanding quarterly in March, June, 
Sept. and Dec., each year — the first of such 
payment to be made in Sept, 1952. 

(c) The defendant is to pay the decretal 
amount by 5 annual instalments — the first 
of such payment to be made in June, 1958 
and the subsequent instalments in June, each 
year. 


(d) In respect of all payments time shall 
be deemed to be essence of the contract. 


(e) In case of ‘default in payment of inte- 
rest for any three quarters or part 
thereof or of any one of the instalments for 
payment of the decretal amount the entire 
amount then remaining due shall forthwith 
become payable and the plaintiff will be 
entitled to realise the same by sale of the 
mortgaged property in execution of this de- 
cree without any further application therefor 
and in case of shortfall from the defendant 
personally.” 


3. The opposite party having failed to 
comply with the terms of the decree, the 
Calcutta Insurance Company Limited put the 
said decree into execution. During the pend- 
ency of the execution case the Life Insurance 
Corporation Act, 1956 was enacted and, con- 
sequently, the Life Insurance Corporation 
of India was substituted as the decree-holder 
in place of the Calcutta Insutance Company 
Limited in Sept. 1966. The opposite party 
made several deposits in the executing court 
by challans, In all these challans, the depo- 
sits were stated to have been made towards 


(original in Bengali), On Aug. 2% 
1969, the opposite party made an 
application in the execution caso 
for entering satisfaction of the de- 


cree and for the disposal of the execution 
proceeding. The application gave rise to 
Misc. Case No. 9 of 1978. The petitioner filed 
objection and also a statement of accounts 
showing that Rs. 81,742.28 was due from the 
opposite party till Feb. 28, 1974. The learn- 
ed Subordinate Judge, by his Order No. 417 
dated April 17, 1974, rejected the prayer of 
the opposite party for recording full satisfac- 
tion, holding that according to the terms of 
the petition of compromise as embodied in 
the final decree, the petitioner was entitled 
to claim interest at 7% with quarterly rests 
on the decretal amount until realisation, Be- 
ing aggrieved by the said order, the opposite 
party filed an appeal against the same to this 
Court being F. M. A. No. 480 of 1975. This 
Court, by its order dated Nov. 22, 1976 dis- 
posed of the appeal holding inter alia that 
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the petitioner was not entitled to claim inte- 
rest at the compound rate on the entire 
amount from the date of decree till realisa- 
tion. In that view of the matter, this Court 
set aside the order of the learned Subordinate 
Judge and sent the case back on remand for 
disposal of the said Mise. case. 


4, After the case went back on remand, 
the decree-holder prayed for the amendment 
of the execution petition incorporating there- 
in, the claim of Rs. 65,095.21 from the oppo- 
site’ party. Subsequently, the petitioner sub- 
mitted a statement of accounts on Dee. 15, 
1977 to show thet a sum of Rs. 64,814.96 
had fallen due from the opposite party on 
that date. The opposite party in his turn filed 
two applications on Jan. 9, 1978 and March 
80, 1978 and also submitted a statement of 
accounts on April 6, 1978 and prayed for re- 
cording full satisfection of the claim of the 
petitioner arising out of the present execu- 
tion case. It may be stated at this stage, that 
the opposite party has since paid a sum of 
about Rs. 60,000/-. 


5. The learned Subordinate Judge prepar- 
ed two accounts, namely, the decretal ac- 
count and the interest account from the state- 
ments of account submitted by either party. 
On such accounting, the learned Subordinate 
Judge came to the finding that a sum of 
Rs. 18,611.80 was due from the opposite 
party to the petitioner towards the decretal 
dues. In arriving at the said sum, the learned 
Subordinate Judge credited the amount de- 
posited by the opposite party in the execu- 
tion case towards the decretal amount or the 
principal amount. It seems that he overruled 
the contention of the petitioner that the peti- 
tioner was’ entitled to appropriate the same 
towards interest or that the petitioner having 
entered the same in its books-of-accounts to- 
wards interest, the same could not be taken 
to be payment of the principal amount or the 
decretal amount. In that view of the matter, 
the learned Subordinate Judge dismissed the 
Misc, case and permitted the petitioner to 
amend the execution petition and the sale 
proclamation showing a claim of Rupees 
18,611.80 against the opposite party. Being 
aggrieved by the said order of the learned 
Subordinate Judze, the present Rule has 
been obtained by the petitioner, the Life 
Insurance Corporation of India. 

6. The only question that is involved in 
this Rule is whether the petitioner was justi- 
fied in appropriating the deposits of money 
made by the opposite party in the execution, 
case towards the interest. It is now well]. 
settled that the normal rule in the case of a 
debt due with interest is that any payment 
made by the debior is in the first instance to 
be applied towards satisfaction of interest 
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and thereafter to the principal (Mek: 
Venkatadri Appa Rao v. Parthasarathi Appe 
Rao, AIR 1922 PC 288; Meghraj v. Bayaba.. 
ATR 1970 SC 161). S. 60 of the Indian Cor- 
tract Act provides that where the debtor hæ 
omitted to intimate and. there are no othe 
circumstances indicating to which debt th= 
payment is to be applied, the ereditor ma. 
apply it at his discretion to any lawful deW 
actually due and payable to him from the 
debtor, whether its recovery is or is not ba= 
red by the law in force for the time being = 
to the limitation of suits. If, therefore, th= 
debtor does not make any appropriation £ 
the time he makes the payment, the credita 
will be entitled to appropriate the same tœ 
wards any outstanding lawful debt at his di~ 
cretion. The debtor must inform the creditcr 
as to the appropriation of the payment tc- 
wards a specific debt. If the debtor in ma 
ing payment stipulates that it is to be credi= 
ed towards a particular debt, namely, th 
principal amount, the creditor is not boun= 
to appropriate the same towards ‘the princ- 
pal. In that case, he must not accept tks 
money, but return it to the debtor. 


7. In the instant case, the challans ky 
which the opposite party deposited the 
amounts show the specification of the dek- 
towards which the payments were intendei 
as (original in Bengali). It is nea 


disputed that the said Bengali ez- 
pression means “towards the decretal 
amount”, It is also not disputed the: 


the petitioner was aware of that specificatica 
as mentioned in the challans. All the amoun= 
have been withdrawn by the petitioner, brz 
it credited the same towards the interest. Tha 
learned Subordinate Judge proceeded on the 
footing that the various amounts were de 


posited by the opposite party towards the. 


principal amount due. It does not appex 
from the judgment of the ‘learned Subord: 
nate Judge that any contention was made ca 
behalf of the ptitioner that the opposite parir 
did not deposit the amounts towards th» 
principal amount. There can be no doube 
that if the amounts that were deposited Lr 
the opposite party and withdrawn by the 
petitioner be credited towards the principal 
amount, in that case, a sum of Rs. 18,611. 
only will be due by the opposite party to the 
petitioner, 


8. Mr. Rabindra Nath Chaudhuri, learm- 
ed Advocate appearing on behalf of the pei 
tioner, submits that the Bengali expressica 
(original in Bengal) does not mem 


the principal amount, It is com 
tended by him that though it me 
mean decretal amount, yet it does 


aot include the principal amount of the de 
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cree. In our view, the words “decretal 
amount” will normally include within it both 
the principal amount and the interest due 
and not the principal amount only. But in 
the instant case, there could be no misap- 
prehension in the mind of the petitioner that 
by the words “decretal amount” the principal 
amount was meant. We have quoted in ex- 
tenso the terms of the compromise decree. It 
is apparent from the terms that a clear dis- 
tinction has been made between “decretal 
amount” and “interest”. Cl. (e) of the terms 
of compromise referred to above, provides 
inter alia that in case of default in payment 
of interest for any three quarters or part 
thereof or of any one of the instalments for 
payment of the decretal amount, the entire 
amount remaining due shall forthwith be- 
come payable. The decree, therefore, consists 
of two parts, namely, the decretal amount 
and the amount due on account of interest. 
The judgment debtor was, therefore, to state 
at the time of each payment as to whether 
the amount is paid towards the decretal 
amount or towards the interest. In para. 11 
of the present application under S. 115 of the 
Civil P. C. giving rise to this Rule, it has 
been stated that in the books of accounts 
maintained by the petitioner, the petitioner 
has calculated interest on the decretal 
amount, that is; on Rs. 48.407/-, after 
crediting the payments made on different 
dates by the judgment debtor first towards 
the interest. The statement in para. 11 clear- 
ly shows that by decretal amount”, the peti- 
tioner understood it as the principal amount 
of the decree, namely, the sum of Rupees 
43,407/-. In these circumstances, it is “now 
too late to say that the words “decretal 
amount” do not mean the principal amount 
of the decree. 


The decision of the Supreme Court in 
Meghraj v. Bayabai (AIR 1970 SC 161) 
(supra) and the Bench decision of this Court 
in Life Insurance Corporation of India v. 
Gadadhar De, AIR 1978 Cal 419 on which . 
much reliance has been placed on behalf of 
the petitioner do not apply to the facts and 
circumstances of the present case. In our 
opinion, in view of the facts stated above, it 
is difficult to hold that the petitioner did not 
understand the implication of the said Ben- 
gali expression or the words “decretal 
amount” as the principal amount of the 
decree, 


9. Even assuming that there was some 
ambiguity in the said Bengali expression or 
its meaning “decretal amount”, the petitioner 
was not justified in withdrawing the same 
without having sought for clarification either 
from the Court or from the opposite party. It 


' has been stated already, that in the Court 
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below no contention was raised on behalf of 
the petitioner that “decretal amount” did not 
refer to the principal amount of the decree, 
It is obvious from the impugned order of 
the learned Subordinate Judge that the par- 
ties and the learned Judge understood the 
meaning of the term as the principal amount 
of the decree. The loan was for the sum of 
Rs. 30,000/- only and by this time the oppo- 
site party has paid’a sum of about Rupees 
60,000/-. In these circumstances, we do not 
think that we shall be justified in exercising 
our discretion in favour of the petitioner. 

10. In the result, the Rule is discharged, 
but there will be no order for costs. 

SHARMA, J. :— I agree. 

Rule discharged. 
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RAMENDRA MOHAN DATTA AND 
HAZRA, Jj. 


Smt. Jnanade Debi, Appellant v. Nath 
Bank Ltd. ‘In Liquidation), Respondent. 


A. F, O. D. No. 16 of 1970, D/- 18-9- 
1978. 


(A) Contract Act (9 of 1872), S. 46 — Ex- 
planation — “Reasonable time? — What is. 


In the instan= case, there was a consent 
decree under which one party was declared 
éntitled to get the conveyance of a specified 
property on payment of specified sum. 

Held that wkat is reasonable time for ex- 
ecution could depend on the facts of a parti- 
cular case. In view of the fact that the de- 
cree was still erforceable it could not be said 
that the reasonable time to obtain the trans- 
fer expired. The transfer could be obtained 
at any time within the period of limitation. 

(Para 11) 

Anno: AIR Manual (8rd Edn.), Con- 

tract Act, S. 46, N. 1. 


(B) Civil P. C. (5 of 1908), O. 28, R. 3 — 
Setting aside compromise decree — Whe- 
ther delay in execution is good ground 
therefor. 

For the purpose of execution, a consent 
decree, like any other decree, has a time 
limit within which the same was to be en- 
forced or executed. If it is within the time 
provided by law and if there would be no 
other impediment which could stand in its 
way, then there could be no reason why the 
decree-holder in such a consent decree would 
not be allowed the total period of time to 
enforce the same and/or put it into execu- 
tion. If the decree did not provide for any 
time limit for the completion of the transac- 
tion mentioned therein then the time for 
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completion therecf could not be abridged 
unless in the meantime steps would be taken 
to abridge the same. In any event, mere de- 
lay would not be a ground to stop execution 
thereof if enforced within the period of limi- 
tation provided by law. So long as the provi- 
sions of the Specific Relief Act are not taken 
recourse to and a time limit is fixed the 
question of the rescission of the decree or 
the abandonment thereof could not arise. 
(Para 26) 
Anno: AIR Comm. Civil P. C. (9th Edn), 
O. 28, R. 3, N. 28. 


(C) Specific Relief Act (47 of 1963), S. 28 
m Retrospective operation of — Suit for 
rescission whether maintainable where cause 
of action arose before the Act. 

Under S. 85 (c) of the Specific Relief Act 
of 1877, rescission could be claimed by a 
suit. The new S. 28 provides for an applica- 
tion. In the present case the plaintiff contend- 
ed that inasnruch as the cause of action arose 
before the coming into force of the Act of 
1968, he got a vested right of suit ‘which was - 
not expressly taken away by the new Act and 
hence his suit was maintainable. 

Held that the point did not involve any 
question of vested or substantive right. No 
right to sue is lost ifan application is provid- 
ed as the remedy in the place of a suit. There 
was only a change of procedure. (AIR 1952 
Cal 879 (FB), Rel. on Case law referred). 


‘(Para 82) 

Anno: ATR Manual (8rd Edn.), Specific 
Relief Act, S. 28, N, 1. 

Cases Referred: Chronologieal Paras 

AIR 1966 Cal 107 30 


(1966) Appeal No. 246 of 1965, D/- 20-5- 
1966 (Cal), Mrs. R. S. Pulger v. Sachinda 


Nath Barick 23 
_ATR 1957 SC 540 81 
AIR 1952 Cal 879 (FB) - 88 


(1985) 39 Ca. WN 938 16, 18 
(1928) 2 KB 193: 129 LT 448, Henshall v. 
Porter 81 
ATR 1914 Cal 806 (FB) 31 
(1897) 2 Ch 584: 77 LT 57, Wilding v. 
Sanderson 
(1895) 2 Ch. 278: 72 LT 708, Huddersfield 
Banking Co. v. Henry Lister and Sons 
Ltd. 16 
P. K. Roy with Protap Chatterjee, for 
Appellant; Anindya Mitra, for Respondent. 
RAMENDRA MOHAN DATTA, J.:— 
This appeal kas been preferred from the 
Judgment and decree dated Dec. 1, 1969 
passed by Ghose, J. dismissing the suit filed 
by the plaintiff appellant Jnanada Debi. The 
suit was for rescinding a portion of the con- 
sent decree dated July 24, 1958 passed in 
Extraordinary Suit No. 138 of 1945, (Sri 
Bejoyananda Bhowmic v. Jnanada Debi). 
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2. The said Extraordinary Suit was or- 
ginally filed at Alipore by one Bejoyananda 
Bhowmic for self and for other share-holdess 
of Nath Bank Ltd. against the appellart 
herein being Title Suit No. 71 of 1944. In 
that Suit Bejoyananda asked for setting 
aside and/or cancellation of a conveyance 
dated July 6, 1943 whereby the appellart 
purchased premises Nos. 858A, 358B and 
848D, Southern Avenue now known as 18.4 
and 18B, Lake Temple Road and 3B, Dz. 
Satyananda Roy Road, Calcutta (hereinafter 
called the suit premises) for Nath Bank Ltc. 
(In Liquidation). 


3. The said Nath Bank Ltd. was directed 
to be wound up by an order dated May €, 
1950. 


4, The said Title Suit No. 71 of 1944 
was transferred to this Court and was marl- 
ed as Extraordinary Suit No, 18 of 1945, a 
consent decree was passed therein on July 
24, 1958, inter alia, declaring that the sail 
premises belonged absolutely to the appe- 
‘lant Smt. Jnanada Debi, It was further order- 
ed and decreed, by consent that upon pay- 
ment by the said Official Liquidator of tha 
said Bank out of its assets a sum of Rupes 
46,000/- to the appellant Smt. Jnanada Deb., 
Jnanada Debi would execute and register:a 
proper conveyance in favour of the said Off~ 
cial Liquidator of the said Bank in ‘liquide 
tion. : 


5. The appellant’s case in the plaint 3 
that she was always ready and willing to act 
in terms of the said consent decree but the 
Court Liquidator who was the Official Liqu- 
dator of the said Bank was not teady and 
willing to perform his part of the obligatioa 
imposed upon -him by the said consent de- 
cree. It is further alleged that the said Of- 
cial Liquidator rejected the title to the- sut 
property and thus repudiated the contract 
contained in the said consent decree. It 3 
further alleged that the circumstances hava 
totally changed and if the said consent de- 
cree was not rescinded the appellant would 
suffer irreparable -prejudice and it would ks 
inequitable to enforce the said consent de- 
cree now. 

6. The prayers in the plaint have to = 
particularly noticed in view of the fact thet 
the appellant claimed a decree rescinding 
the decree dated July 24, 1953 passed in the 
said Extraordinary Suit No. 18 of 1945 ia 
respect of the portion thereof relating to ths 
transfer of the said property and if necessary, 
for setting aside the said portion of the said 
decree, The appellant has also claimed a dec- 
laration that the said portion of the ‘said de- 
cree was unenforceable and a perpetual im 
junction has been prayed for restraining the 
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bank from enforcing the said portion of the 
said decree. In other words, the other 
remaining portion of the said decree was to re- 
main intact and- enforceable, It is to be 
noticed that the appellant did not claim to 
set aside or rescind the entire decree which 
was passed by consent but claimed only the 
partial rescission in- respect- of that portion 
which rélated to the transfer of properties 
from Jnanada Debi to the Court Liquidator, | 
but as regards the declaration whereby the 
title to the said property was vested in the 
appellant, the same was not sought to be 
rescinded or set aside with the result that 
the same was allowed to stand affirmed. In 
short, the benefit received by her under the 
consent decree was. sought to be’ enforced 
but not the obligation conferred thereunder. 

7. The suit herein was filed on June 13, 
1966 and Nath Bank in Liquidation filed its 
written statement on Aug. 25, 1966 hut the 
other defendants did not. 


8. In the written statement filed herein 
the Bank denied the allegation that it had 
rejected the title or repudiated the contract. 
It was stated that the Bank duly tendered 
the draft conveyance and offered money and 
never abandoned any claim or right. It was 
also stated that the execution proceedings 
had been duly and lawfully started by the 
Bank and that the suit was not maintainable 
under the Banking Companies Act or under 
Section 28 of the Specific Relief Act, 1963 
and/or under S. 47 of the Civil P, C. It was 
further stated that the appellant gave an 
undertaking to Court on March 19, 1953 in 
Matter No. 206 of 1950 that. upon payment 
of Rs. 46,000/- by the Court Liquidator the 
appellant would execute the conveyance in 
respect of the suit properties and as such the 
appellant was estopped from claiming reliefs 
as prayed in the suit herein. In any event, 
the claim in the suit was barred by limita- 
tion. . 

9. Several issues were raised and settled 
at the trial. 


The main question that came up for our 
consideration was whether in the facts and 
circumstances of this case there could be any 
question of default or abandonment or rescis- 
sion of the contract i. e. the consent decree 
herein, In this connection, it is necessary to 
consider the averment made in para- 
graphs 5, 6 and 7 of the plaint filed herein. 
The said paragraphs read as follows :— 

“5. By decree dated 24th July, 1953 made 
by consent in Extraordinary Suit No. 18 of 
1945 it was, inter alia, decreed as follows :— 

(i) It -was declared that the plaintiff 
Jnanada Debi was the owner of.the proper- 
ties in suit absolutely. 
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. (ii) The plaintiff Jnanada Debi was direct 
ed to execute and register a proper convey- 
ance in respect of the properties in suit in 
favour of the Official Liquidator Nath Bank 
Ltd. on a payment of a sum of Rs. 46,000/- 
out of the assets of the Bank in liquidation 
to the plaintiff Jnanada Devi. A true copy of 
the said decree is annexed hereto marked 
“A” and may be treated as a part of the 
plaint. The said decree was not a decree for 
specific performance of any contract and 
there was no previous contract between the 
plaintiff and the defendant No. 1 herein re- 
lating to the said properties. The value of 
the said property was at that time Rupees 
46,000/-. The consent of the plaintiff was 
obtained on the basis that the plaintiff will 
be able to buy a similar property in Calcutta 
within the purchase price. 


6. By and under the said decree the res- 
pondent was entitled to obtain the transfer 
only within a reasonable time and only on 
paymert of the said sum of Rs. 46,000/-, 
performance of the said decree was condi- 
tional upon acceptance of title and payment 
of the purchase money by the defendant 
No. 1 within a reasonable time. 


7. The plaintiff was always ready and 
willing to act according to the terms of the 
said consent decree dated the 24th July, 1953 
but the Official Liquidator and subsequently 
the Court Liquidator who was appointed Offi- 
cia] Liquidator in their place failed to accept 
the title and rejected the same and did not 
want to complete the transaction on inter 
alia the grounds that the Income-tax Autho- 
rities had preferred claim against the said 
property on account of the alleged income- 
tax dues of the plaintiffs husband Kshetra 
Nath Dalal who was alleged by the Income- 
tax Authorities to be the real owner of the 
Said property and that the plaintiff was only 
a benamdar. The said Liquidator did not 
accept the title of the said properties and re- 
jected and/or must be deemed to have re- 
jected the same. The defendant No. 1 thereby 
repudiated the said contract. The plaintiff 
accepted the said rejection and/or repudia- 
tion, The defendant No. 1 in spite of de- 
mands and direction of this Hon'ble Court 
failed and neglected to complete the trans- 
action within a reasonable time or within the 
period of limitation or at all and failed and 
neglected to tender any draft conveyance 
and/or money and abandoned the said claim 
and/or right. The said portion of the said 
decree thereupon stood repudiated and/or 
rejected and/or rescinded and/or lapsed and/ 
or discharged and/or satisfied and/or aban- 
doned and/or become stale, The said decree 
is no longer capable of enforcement.” 
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10. It would appear that in para. 5 of the 
plaint after setting out the gist of the said 
consent decree the plaintiff-appellant plead- 
ed, inter alia, that the consent of the plain- 
tiff was obtained on a certain basis; but curi- 
ously enough, even though an issue was rais- 
ed in respect thereto no attempt was made 
whatsoever tc prove the same and the learn- 
ed Judge rightly decided the same against 
the plaintiff by observing that no evidence 
was adduced by the plaintiff in proof of the 
said issue. I entirely agree with the said find- 
ing. 

11. Regarding paragraph 6 of the plaint 
it must be observed that what is reasonable 
time would depend on the facts of a parti- 
cular case. The Explanation to S. 46 of the 
Contract Act provides that. In this case 
nothing has been pleaded as to what should 
be the reasonable time and the pleading 
therein is absolutely vague, There is no indi- 
cation in the pleading as to when such time 
expired, In any event, in view of the fact 
that the decree was still enforceable it could 
not be said that the reasonable time to obtain 
the transfer expired or that the decree could 
be said to be canditional in the manner as 
alleged therein. In fact, no evidence was led 
and accordingly, the plaintiff-appellant could 
not succeed on the basis of the said allegation. 


12. Regarding para. 7 of the plaint it 
must be held that the averments made therein 
are inconsistent with the averments made in 
para, 5 as set out hereinabove. It is also to 
be noticed that the appellant had been ac- 
cepting the consent decree by her averments 
made in that paragraph and had been putting 
the blame on the Court Liquidator in not 
completing the transaction. The appellant had 
repeatedly adopted the said contract and/or 
the consent decree and had proceeded on 
that basis. 

18. I have gone through the correspon- 
dence in this case and I am entirely in agree- 
ment with the learned trial Judge that the 
correspondence does not show or prove re- 
pudiation of the Bank’s obligation under the 
consent decree. On the contrary, particularly 
the two letters both dated May 8, 1965 and 
both written by the Bank’s solicitor Mr. B. K. 
Bose would show in what manner the Bank 
was anxious to camplete the transaction. One 
of these letters was addressed to Kshetra 
Nath Dalal end the other one to the appel- 
lant, whereby the draft conveyance was sent 
to them for return after duly approving the 
same and for fixing a date for the execution 
and registration of the conveyance. Those 
two letters would not show that on behalf of 
the Bank the obligation to perform the con- 
tract was put an end to in any manner as has 
been alleged by the appellant. 
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14, I shall discuss this point in some mre 
detail hereinafter but, suffice it to say for he 
present, that on the facts of this case, it can- 
not be said that the Bank repudiated or res~ 
einded or abandoned the said consent de- 
cree. 

15. In paragraph 11 of the plaint it has 
been pleaded that by reason of the long delay 
the value of the money has depreciated end 
the sum of Rs. 46,000/- has become very in- 
adequate in relation to the properties con- 
cerned, The situation has now completely 
changed and the substratum and/or the besis 
of the said consent decree has gone. The learn- 
ed Judge also considered this point and fovad 
that no evidence was adduced nor any parti- 
culars were furnished in proof of the same. 
On the factual aspect of the matter I entirsly 
agree with the learned trial Judge that -he 
Bank was anxious to complete the transac- 
tion, as soon as the title was made out fee 
from all encumbrances and there was no 
question of any repudiation of their obliza- 
tion under the consent decree, 


16. The nature and the special characce- 
ristics of a consent decree and under wnat 
circumstances a consent decree can be set 
aside was considered by R. C. Mitter, J. in 
the case of Nibaran Chandra Shaha v. Matilal 
Shaha reported in (1985) 89 Cal WN 988. At 
p. 942 the learned Judge observed :— 


“In my judgment, consent decrees stend 
on an entirely different footing. Such decrzes 
derive their force primarily from the consənt 
of the parties. If, in fact, no consent was 
given, or if the parties had not been cən- 
sensus ad idem, or if consent of one was p0- 
cured by misrepresentation, under influecce 
or coercion, the foundation of the decrees is 
shaken. See Huddersfield Banking Company 
v. Henry Lister and Sons Ltd. (1895) 2 Ch. 
278. But the name of the aggrieved party 
appearing in the decree itself, he has to zet 
rid of the decree and that he can do only by 
getting rid of the compromise, on which zhe 
decree is based, on any of the grounds on 
which a contract can be avoided, and this 
relief he can also obtain in a suit.” 

The learned Judge referred to the case of 
Wilding v. Sanderson reported in (1897) 2 
Ch. 534 where relief was also granted in a 
suit. The observations of Byrne, J. made at 
pages 548 and 544 of the said report heve 
been set out in the said judgment as laying 
down the correct principle to be applied in 
such case. In my opinion, the said passeze 
may also be conveniently quoted here as well, 


“A consent judgment or order is meant to 
be the formal result and expression of an 
agreement already arrived at between fae 
parties to proceedings embodied in an orcar 
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of the Court. The fact of its being sc ex- 
pressed puts the parties in a different posi- 
tion from the position of those who have 
simply entered into an ordinary agreement. 
It is, of course, enforceable while it s-ands, 
and a party affected by it cannot, if he con- 
ceives he is entitled to relief from its opera- 
tion, simply wait until it is sought to be 
enforced against him, and then raise by way 
of defence the matters in respect of which 
he desires to be relieved. He must, wher once 
it has been completed, obey it, unless and 
until he can get it set aside in proceedings 
duly constituted for the purpose. In my opin- 
ion, there was no agreement in the present 
case between the parties prior to the judg- 
ment being passed and entered, their minds 
never having been ad idem in respect of the 
subject-matter with which they were dealing. 
It also appears to me that the divergerce of 
their minds was in respect of an essential o1 
fundamental point. If there was no agree- 
ment, there was no consent upon which judg- 
ment could be founded. And just as a con- 
sent order may be set aside upon any of the 
grounds upon which an agreement can be set 
aside, so it appears to me to follow that such 
an order may be set aside if it can be clearly 
proved that there was no agreement and con- 
sequently, no true consent to the order made: 
when it is ance ascertained that there was 
no actual agreement arrived at before the 
judgment was completed, and that the con- 
sent upon which it purports to be founded 
never existed, the actual judgment protounc- 
ed does not I think, in itself constitute or 
represent an agreement, but stands as a 
judgment of the court made in pursuarce of 
a supposed agreement or consent which both 
parties believed to exist, but which did not 
in fact exist.” 


17. From the aforesaid observations it 
would appear that in the facts of that case 
before R, C. Mitter, J. no actual agresment 
had been arrived at before the judgmert was 
completed and there was in fact no such 
consent upon which the judgment was found- 
ed. Hence, such a consent decree was liable 
to be set aside because such a judgment was 
passed on the basis of an agreement which 
actually did not exist but both the parties be- 
lieved that the same existed. But in the facts 
of the case before us the position is ertirely 
different. 

18. It is significant to note that in Niba- 
ran Chandra Saha’s case (1935) 89 Cal WN 
988 R. C. Mitter, J. discussed various types 
of consent decrees and the various grounds 
for setting aside the same but that case even 
did not mention abandonment as a g-ound 
for setting aside a consent decree. This is a 
case where the period of limitation has not 
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expired. Therefore, the decree stands. In any 
event, the plaintiff does not say that there 
was no consent. In other words, the consent 
given by the plaintiff was not in question. 
Even in the decree itself they are asking for 
setting aside only a portion of the decree. 
There is no averment made expressly or by 
necessary implication about such abandon- 
ment of the decree. Under those circumstan- 
ces, it is the executing Court which could 
only consider, if at all, the question of aban- 
donment or adjustment of the decree under 
O. XXI, R. 2 of the Code. 

19. It has been contended on behalf of 
the respondent Bank that in the plaint the 
relevant dates had not been mentioned spe- 
cially about the breach of the contract, the 
abandonment of the reliefs and/or the ac- 
ceptance of the repudiation. 

20. Under O. 7 R. 6 of the Civil P. C. 
it is provided that the plaint must show the 
ground upon which exemption from the law 
of limitation is claimed when the suit is in- 
stituted after the expiration of the period 
prescribed by the law of limitation. In the 
absence of such pleadnig the plaint should be 
held to be barred by lapse of time on the 
basis of it. 


. 21. In para. 6 of the plaint it has been 

pleaded, inter alia, that the performance of 
the said consent decree was conditional upon 
acceptance of title and payment of the pur- 
chase money by the defendant No. 1 within 
a reasonable time. No particulars whatsoever 
have been furnished thereunder nor any time 
limit has been pleaded within which, ac- 
cording to the plaintiff appellant, the de- 
cree was to be performed. In paragraph 7 
also no date has been mentioned to show, at 
what point of time there was failure on the 
part of the Official Liquidator to accept the 
title when the same was rejected. There was 
no date mentioned as to when the contract 
was repudiated nor as to when the repudia- 
tion was accepted. In my opinion, on the basis 
of such pleading the plaintiff cannot maintain 
this suit. Under such circumstances the plaint 
hardly discloses any cause of action. More- 
over, no attempt had been made to discharge 
the onus which lay on the plaintiff particu- 
Jarly in respect of issues 1 and 2. The same 
related to the question of facts which had 
not been established at all. In the correspon- 
dence it is clear that the solicitors for the 
bank have asserted that the bank was always 
anxious to complete the transaction, as soon 
as the good title was made out free from all 
encumbrances. The learned Judge rightly held 
that under such circumstances, it could not 
be said that the bank had repudiated their 
obligation under the consent decree. All that 
the bank did was to intimate that the In- 
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come-tax authorities were claimiog that the 
suit properties were benami properties of 
the husband of the plaintiff, The correspon- 
dence would further show that the draft con- 
veyance of the suit properties were sent to 
the plaintiff’s solicitors for their approval but 
the same had never been sent back after ap- 
proval thereof. To rescind the contract it can- 
not be done unilaterally. If one party would 
intimate its intention not to perform his pro- 
mise the other party must elect to treat it as 
the breach of the contract. The opening sen- 
tence of para. 7 of the plaint shows that the 
plaintiff was always ready and willing to act 
in accordance with the consent decree. The 
case made out in the plaint is of express res- 
cission and no case of implied rescission has 
been pleaded. Hence rescission of the con- 
sent decree herein cannot be implied. Ac- 
cordingly, it could not be urged that any in- 
ference should be drawn as to an intention 
to abandon the consent decree in the absence 
of any direct evidence in proof thereof, As 
observed above, no particulars have been fur- 
nished nor any attempt has been made to 
prove the rescission of the consent decree 
or the repudiation or the abandonment of the 
claim. These are questions of fact and the 
plaintiff appellant was to adduce evidence in 
respect thereto if she wanted to succeed, 


22. In my opinion, since the plaint does. 
not contain any pleading to the effect that 
the parties agreed that the contract would be 
performed within a particular point of time, 
there could be no question of any default 
or abandonment or rescission thereof. Under 
such circumstances, the defendant bank would 
be perfectly justified in asking for 
the completion of the performance 
of the terms of the consent decree at any 
time within the period of limitation. In any 
event, there is no evidence, either docu- 
mentary or oral, to prove that the bank had 
failed to perform its part of the contract 
which was contained in the said consent de- 
cree, 


23. It is true that the rights and obliga- 
tions of the parties arise from and out of the 
consent decree which in effect is a contract 
between the parties yet the fact that it is a 
decree should not also be lost sight of. Be- 
ing a decree it has acquired a longevity, the 
effect whereof cannot be ignored or under- 
mined. By and with the consent of the parties 
such a decree might contain provisions 
whereby parties would be obliged to perform 
such obligation within a period mentioned 
therein, In such event, of course, the position 
might be different but in the absence of any 
such time limit being fixed the parties there- 
to cannot be deprived of the advantage of 
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getting a period which is provided for the 
decrees under the Limitation Act. Witkin 
such period the parties would be entitled to 
put the decree in execution and, in such 
event, the other party: would not be entitled 
to invoke the equitable principles which ere 
applicable in the case of a specific perform- 
ance of a contract, A Bench of this Court 
consistnig of G. K. Mitter, J. (as he then was) 
and Masud J. expressed similar view in a 
similar case where the decree was obtained 
though not by consent but ex parte (Mrs. R. 
S. Pulger v. Sachindra Nath Barick, in Ap- 
peal No. 246 of 1965 judgment dated May 
20, 1966), Speaking for the Bench G. K. 
Mitter J. observed :—~ 


Toe deere In this case the defendant did rot 
prefer an appeal from the decree. Conse- 
quently it must be taken that she was qute 
content with the decree, she did not even 
think it worth her while to contest the scit. 
No time for performance of the terms uncer 
the decree was fixed thereunder; consequert- 
ly it was open to her to obtain an order for 
the completion of the contract by payment 
of the unpaid purchase money and offering to 
execute the conveyance and made over the 
title deeds. If such steps had been taken aad 
the plaintiff had refused to pay the unpeid 
purchase money the defendant could have 
come to Court and applied under S. 35 (). 
‘But short of that I cannot see how the ce- 
fendant can ask for relief under that secticn. 
Before the Court can make an order uncer 
Cl. (c) it must be satisfied that the purchaser 
had made default-in payment of the pur- 
chase money or any other sum which the 
Court had ordered him to pay. There can be 
no default unless a time limit has been fixed 


or an order has been made directing some-- 


thing to be done within that time, If neitker 
party has taken any steps to secure compi- 
ance of the decree by the other the ques- 
tion of default does not arise unless it arises 
under the decree itself and the decree can 
be put to execution so long as the law of 
limitation pan 
xx ; xX 

Eaire There ‘is nothing show that the 
plaintiff has failed to perform his part of 
the contract. As there was no period fixad 
either under the decree- or by any subse- 
quent order of the Court directing the plain- 


tiff to deposit the purchase money or a3y.- 


other sum for payment to the defendant the 
poai cannot be held py of any aoa 
xx 
aide Seana But mere delay in aii the PEDA 
dant to execute and register the conveyanze 
cannot lead to the inference that the contrect 
was abandoned. It is no doubt true tkat 
readiness and willingness. of a ‘party must 
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continue even after the passing of the de- 
cree in suit for specific performance but such 
readiness and willingness can only.be disprov- 
ed by showing that in spite of attempts to 
compel performance bv the plaintiff the 
latter evinced no intention to carry out the 
obligation under the decree. - ; . 
XX xx xx XxX 

That is not. the case here. The matter had 
passed beyond the stage of the contract and 
there was a decree. So long as the decree was 
not barred by lapse of time either party 
could come in and put the same in execution,” 

24. The above observations made in the 
above bench decision were also relied on by 
Ghose J, in deciding the suit, and I think, 
the learned trial Judge rightly held that the 
ratio of the said decision applied to the case 
herein. The distinction between the contract 
which was sought to be specifically enforced 
and the consent decree of the Court was 
clearly brought out and explained in the 
above bench decision. With great respect I 
am in entire agreement with the same. 


25. What is most important to be con- 
sidered in this case is that not only that the 
appellant did not prefer an appeal from the 
said decree dated July 24, 1953 and remain- 
ed fully contented with the same but she had 
taken full advantage thereunder by adopting ` 
a part of it which went in her favour. That 
being so, it ‘is difficult to appreciate how the 
appellant can be allowed to set aside a part 
of the decree which had gone against her 
interest. It is not a casa where the decree 
was passed by describing it as a consent de- 
cree but actually there was no consent. Here 
in this case there is no contest with regard 
to the parties genuinely consenting to the 
agreement as provided in the consent decree 
itself. That being so, no part of the consent 
decree could be challenged any longer. 


26. In the next placa, it must be con- 
sidered that for the purpose of execution, a 
consent decree, like any other decree. has a 
time limit within which the same was to be 
enforced or executed. If it is within the time 
provided by law and if there would be no 
other impediment which could stand in its 
way, then there could be no reason why the 
decree-holder in such a consent decree would 
not be allowed the total périod of time to en- 
force the same and/or put it into execution. 
If the decree did not provide for any time 
limit for the completion of the transaction 
mentioned therein then the time for com- 
pletion thereof could not be abridged unless 
in the meantime steps would be taken to 
abridge the same. In any event, mere delay 
would not be a ground to stop execution 
thereof if enforced within the period of limi- 
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tation provided by law. So long as the 
provisions of the Specific Relief Act are not 
taken recourse to and a time limit is fixed 
the question of the rescission of the decree 
or the abandonment thereon could not arise, 


27. The next point that is urged before 
us is that the suit in any event is hopelessly 
barred by the law of limitation. According to 
the plaintiffs own case the cause of action 
herein arose in 1954. The appellant filed this 
suit on June 18, 1966. The claim of the suit 
is nothing but to cancel or set aside the de- 
cree which comes within the provision of 
Art. 59 of the Limitation Act 1968. The posi- 
tion would remain the same even if the suit 
is for the rescission of a contract and the 
same article would cover the said cause of 
action. The said Article reads as follows:— 


“59. To cancel Three When the facts entitl- 
or set aside 


years, ing the plaintiff to 
an instru. ave the instrument 
ment or or decree cancelled or 
decree or set aside or the con- 


for the res- 
cission of a 
contract. him.” 


28. The plaintiff appellant was all along 
aware of the said consent decree and of the 
fact that a portion only of the said decree 
was sought to be rescinded or set aside or 
to have the same declared unenforceable. 
Accordingly, the averments in the plaint did 
not in any way extend the period in any 
manner so as to bring it within the period 
of three years next before the date of the fil- 
ing of the suit. In any event no particulars 
relating to the date of rejection or rescission 
or the abandonment or repudiation or the 
acceptance thereof having been mentioned, 
the claim would undoubtedly come within 
the scope of the third column of Art. 59 and 
would be clearly barred by limitation. Ac- 
cordingly, I agree with the learned Judge 
that the claim in the suit herein is barred by 
limitation. 


tract rescinded first 
become known to 


29. A point has been taken that in view 
of sub-sec. (4) of S. 28 of the Specific Relief 
Act, 1963 no separate suit in respect of any 
relief which might be claimed under that sec- 
tion would lie at the instance of a vendor 
or a purchaser or a lessor or a lessee as the 
case might be. Previously of course under 
the Act of 1877 under S. 85 (c) thereof, in 
respect of a claim for a rescission of a con- 
tract, after a decree for specific performance 
such rescission could be claimed by a suit. 
That provision had been omitted and the 
new provision has been enacted in S. 28 of 
the Act of 1963. On behalf of the appellant 
it is contended that the cause of action arose 


in 1954 as pleaded in para. 6 of the plaint 
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and, accordingly, a suit could have been fil- 
ed before the coming into force of the Spe- 
cific Relief Act, 1968. It follows, therefore, 
that it became a vested right acquired by the 
plaintif appellant to pursue her cause of 
action: on the basis of the then existing statute 
inasmuch as under the new provision of the 
Act of 1968 such vested right had not been 
expressly taken away. 


80. Strictly speaking this point does not 
arise in the facts of this case inasmuch as the 
plaintiff appellant is not claiming to rescind 
the entire consent decree but is asking for a 
partial rescission thereof which in the facts 
and circumstances of this case I think, the 
plaintiff appellant was not entitled to. Reli- 
ance was placed on the case of Anandilal 
Poddar v. Gunendra Kumar Roy reported in 
ATR 1966 Cal 107. In my opinion, the point 
that was raised in that case was whether 
under the Act of 1877 an application was also 
maintainable under such circumstances, In 
my opinion, that point is not germane in the 
facts before us and it is not necessary for 
me to express any opinion about the said 
decision except to say that the same has no 
application herein, 


81. The next decision cited is the case of 
Gopeshwar Paul v. Jiban Chandra Chandra 
AIR 1914 Cal 803 (FB) in support of the 
proposition that though the procedure may 
be regulated by an Act for the time being in 
force still the intention to take away a vested 
right without compensation or any saving is 
not to be imputed to the legislature unless it 
be expressed in any unequivocal terms. In 
my opinion, that proposition has also been 
supported by the Supreme Court in the case 
of Garikapati Veeraya v. N. Subbiah Chou- 
dhury, ATR 1957 SC 540 where it was held 
that the vested right of appeal could be taken 
away only by a subsequent’ enactment, if it 
so provided expressly or by necessary intend- 
ment and not otherwise. That principle was 
also laid down in Henshall v. Porter, (1923) 
2 KB 198 where the Gaming Act of 1922 
which prohibited any action to recover back 
money paid in respect of gaming debts in 
any Court by the said Act of 1922, was con- 
sidered in the light of the settled recognised 
and beneficent rule of law that existing 
rights were not to be deemed to be destroyed 
by a statute unless there be express words 
or the plainest implication to that effect. 


` $2. All these cases dealt with matters 
where the litigant’s vested right to sue was 
sought to be taken away or affected by the 
subsequent legislation but all we are con- 
cerned with is a mere change of procedure 
which has been provided by the Act of 1963. 
In any event, I should think that the point 


1979 


raised herein has nothing to do with the vest- 
ed or any substantive rights of the appellant. 
The new provision merely laid down ead 
brought about a change in the procedure and 
I do not see any reason in what way the 
right to sue would be lost if instead of a sait 
the legislature prescribed that an application 
was to be made and that was made the only 
remedy which was left open. By making sech 
a provision a procedure is being laid down 
and no difficulty has been created in follcw- 
ing the said procedure. Instead of pursu=g 
the claim by a suit as was possible uncer 
the old Act of 1877, under the Act of 1€38 
an application and not a suit has been pro- 
scribed to be the procedure to seek the ze- 
medy. In this connection I find support of 
the view I have taken from the judgment 
of Chakravariti, C. J. in the following Fill 
Bench reference matter. 


33. In the said Full Bench Reference 
Matter in the case of T. S. R. Sarma v. 
Nagendra Bala Debi, AIR 1952 Cal 879. 
Chakravartti C. J. speaking for the Bench. at 
p. 881 observed :— 

“There can be no doubt that if the charge 
made by the section was one of mere pro- 
cedure, it would apply even to pending svits 
unless it excluded itself from such suits by 
its own language. On the other hand if the 
change affected a substantive right, the szc- 
tion would not apply to pending suits, wm- 
less a clear intention that it should apply =p- 
peared from express words or followed from. 
the necessary intendment of the Act or the 
section,” 


34. In my opinion, the suit is also barred 
by S. 47 of the Civil P. C. 


85. In the circumstances, the appeal is 
bound to be and is hereby dismissed with 
costs, All previous interim orders are de- 
solved and there will be an order for injunc- 
tion restraining the plaintiff-appellant frm 
encumbering or disposing of the propertes 
in suit until further orders of this Court. The 
respondent bank would be at liberty to pro- 
ceed with the execution application and to 
take such further actions as the bank might 
be advised. 


86. The Liquidator is to retain his ccsts 
and charges in the first instance from out of 
the assets in his hands, 

Certified for two counsel. 


HAZRA, J. :— I agree. 
` Appeal dismissed. 


ee eer] 
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SUDHINDRA MOHAN GUHA, J. 
Samar Bhusan Pal, Petitioner v. Sakti 
Pada Das, Opposite Party. 
C. R. No. 476 of 1975, D/- 4-6-1979. 


Civil P. C. (5 of 1908), S. 151 — Inher- 
ent power — Exercise of. 


It is true that under S. 151, C, P. C. a 
Court cannot reverse its earlier order on 
the ground that it is subsequently found 
to be erroneous on merit, But this prin« 
ciple shall not be applicable in a 
case in which the order is passed un- 
der a misunderstanding of the case, In 
such a case the Court has inherent furis- 
diction to set aside its own order. In the 
case of miscarriage of justice the injus- 
tice so done must be remedied on the 
principle actus curia neminem gravabit 
— the act ofthe Court shall prejudice no 
person. Such an abuse by the Court 
may arise either (a) by the default or 
mistake of the Court itself or (b) as the 
result of misrepresentation by or fraud 
of a party. AIR 1952 Pat 48 and AIR 
1975 Cal 80 (FB) ot AIR 1962 SC 527 
Ref. (Para 5) 


Where the trial Court itself observed 
in its order on an application under 
S. 151 for setting aside an ex parte order 
of ad interim injunction, that the law- 
yer for the petitioner under Sec, 151 had 
impressed upon it that the mode of ser- 
vice of the notice upon the petitioner- 
defendant shew amply substantively the 
collusion of the plaintiff with the postal 
peon and as such the order of injunction 
passed by it was required to be set aside 
but refused to do so on the ground of 
availability of another remedy under the 
Code the Court must be deemed to have 
committed an error in failing to exercise 
its jurisdiction under S. 151 — todo the 
right and undo the wrong for the ends 
of justice. (Para 10) 

Anno: AIR Comm. C, P, C. (9th Edi- 
tion), S. 151, N. 6, 

Cases Referred : Chronological Paras 


AIR 1975 Cal 80 (FB) 9 
AIR 1970 Cal 229 o) 
AIR 1962 SC 527: 1963 All LJ 169 11 
(1953) 57 Cal WN 495 9 
AIR 1952 Pat 48 6, 8 


Manick Lal Mukherji, for Petitioner; 
Amar N. Banerji for Opposite Party. 

SUDHINDRA MOHAN GUHA, J.:— 
The present Rule arises out of an order 


FW/FW/D25/79/SNV. . 
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passed by the learned Munsif, 5th Court 
at Alipore refusing to exercise inherent 
power under S. 151 of the Civil Proce- 
dure Code. 


2. The facts relevant for our purpose 
may in brief, ke stated as follows:— 


The plaintiff-opposite. party was a 
tenant under the defendant petitioner in 
respect of 2 ground floor rooms, situat- 
ed at 8/2, Gangadhar Banerjee Lane, P. S. 
` Watgunge, at a rental of Rs. 28/- and 
Rs. 22/- respectively according to Eng- 
lish calendar. On 13-12-1972 the oppo- 
site party filed a suit being Title Suit 
No. 530 of 1972 in the Court of the 5th 
Munsif at Alipore praying inter alia, for 
a mandatory injunction against the peti- 
tioner. The allegations in the plaint in- 
ter alia, were that on 15th Oct. 1972 
the meter board of the premises caught 
fire and was reduced to ashes as a re- 
sult of which the electric connection of 
the entire premises along with the two 
tenanted rooms of the opposite party 
completely went off. On 16th October, 
1972 when the Mistry of the Calcutta 
Electric Supply Corporation Ltd., came 
to repair and re-connect the electric line 
the petitioner efter getting his own line 
repaired did not allow the C.E.S.C. men 
to repair and reconnect the opposite 
party’s electric line. As the Mistries 
were not allowed to repair the metar 
board the opposite party suffered a lass 
of Rs. 45/- per day as a result of the 
aforesaid dis-connection of electric sup- 
ply. Hence the suit. 


3. During the pendency of the afore- 
said suit the opposite party filed an az- 
plication under Order 39, Rules 1 and 2 
of the Code of Civil Procedure for’. an 
order o? temporary mandatory injunc- 
tion on the same grounds and on identi- 
cal prayers as made by -him in the suit. 
The petitioner on 31-5-1973 by his peti- 
tion of objection refuted all the allega- 
tions of the opposite party. On 5-7-1973 
when the suit was called on for hearing 
the plaintiff-opposite party was found ab- 
sent on repeated calls and as a result 
the learned Munsif dismissed ex parte 
the said suit for default. Since then the 
petitioner had no other information but 
subsequently the petitioner having learn- 
ed from the friends of the opposite parzy 


a rumour to the effect that the said Title. 


Suit had already been restored in the 
absence of and without the knowledge of 
the petitioner, the petitioner enquired in 
Court and came to know about certain 
proceedings, Thereafter the petitioner 


Samar Bhusan v. Sakti Pada (S. M. Guha J.) 


A. LR. 


obtained certified copies of Order No. 20 
dated 20-8-73, Order No. 21 dated 23-8- 
73 and Order No. 22 dated 31-8-73. It 
transpired that the plaintiff-opposite 
party had managed to get an ex parte 
ad interim injunction order by misrepre- 
sentation and playing fraud upon the 
Court. It further transpired from Order 
No, 20 dated 20-8-73 that the opposite 
party allegedly sent the notice of restora- 
tion by registered post with acknowledg- 
ment slip and got back the alleged 
acknowledgment slip with a postal re- 
mark “refused” on 22-8-73. On the 
basis of the fraudulent report as to the 
service of notice, on 31-8-73 the O. P. 
got the injunction matter disposed of ex 
parte on the ground that the defendant 
petitioner had failed to take any step 
and to be present on repeated calls. Be- 
ing aggrieved by the order restoring 
the said suit in the absence of the peti- 
tioner, the petitioner on 3-11-73 filed 
an application in the Court below under 
S. 151. of the Code of Civil Procedure 
praying for setting aside the ex parte 
Order No. 22 dated 31-8-73 whereby an 
order of injunction had been issued in 
favour of the opposite party-plaintiff, 
and to re-hear tne same in presence of 
the parties. It was specifically stated in 
the petition that the notice of the res- 
toration petition had never been pree © 
sented to him nor the petitioner had any 
occasion to refuse the same. But the 
learned Munsif by his order dated 24-9- 
74 dismissed the petition under Sec. 151 
C. P.C. on the ground that the petitioner 
had failed to avail.of the provisions of 
O. 43 R. 1 of the Code of Civil Procedure 
and as such the Court could not exer- 
cise its inherent power u/s. 151 of the 
Code of Civil Procedure, in spite of the 
fact that the learned Munsif was “im< 
pressed” that “the mode of service of. 
the notice upon the defendant shows 
amply substantively the collusion of the 
plaintiff with the postal peon and as 
such the Order No. 22 dated 31-8-73 is 
required to be set aside and it is neces- 
sary to re-hear the suit for fair and 
equitable justice.’ Against the im- 
pugned Order No. 45 dated 24-9-74 the 
petitioner has come up in revision to 
this Court. 


4. Mr. Manick Lal Mukherji the learn< 
ed Advocate for the petitioner contends 
that the learned Court below committed 
a gross error of law in the exercise of 
his jurisdiction by not holding that the 
petition under S. 151, C. P. C. was not 
for the purpose of setting aside an order 
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passed under Order 39, Rule 1 of tie 
Code of Civil Procedure but was for the 
purpose of setting aside an ex parce 
order which had been passed as a restlt 
of collusion, misrepresentation and fraud 
practised upon the Court. The learned 
Munsif observed to the effect that “tae 
learned lawyer for the petitioner has in- 
pressed upon me that the mode of ser- 
vice of the notice upon the: defendant 
shows amply substantively the collusien 
of the plaintiff with the postal peon amd 
as such the Order No. 22 dated 31-8-73 
is required to be set aside and it is n2- 
cessary to re-hear the suit for fair aad 
equitable justice’. The learned Mun.if 
miserably failed to hold that as he was 
still in seisin of the entire case, the p2- 
titioner rightly invoked the inherent 
jurisdiction of the learned Court to r2- 
hear the matter in presence of the par- 
ties. It was further contended that n 
the materials on record the learned Mun~= 
sif failed to decide. that no notice at all 
was served upon the petitioner and tne 
plaintiff-opposite party resorted to collu- 
sion and thus practised fraud upon tne 
Court and as such it was imperative that 
the learned Court would exercise jur-s- 
diction under S. 151 of the Code of Civil 
Procedure. 


5. There cannot be denial to the pmo- 
position of law that every Court is sup- 
posed to possess an inherent power to 
do the right and to undo a wrong jor 
the ends of justice. . But at the same 
time it should be remembered that tne 
inherent power of the Court. canrot 
override the express provisions of the 
law. According to the learned Munsif 
the petitioner could have availed of pro- 
visions of the Order 43, Rule 1 of the 
Civil Procedure Code. So, it is to be 
seen whether the exercise of such in- 
herent power is in any way in conflct 
with the express provision of the Act. 
Certainly under S. 151, C. P. C. a Court 
cannot reverse its earlier order on the 
ground that it is subsequently found to 
be erroneous on merit. But this prn- 
ciple shall not be applicable in a case in 
which the order is passed under a mis- 
understanding of the case. In such a case 
the Court has inherent jurisdiction to 
set aside its own order, In the case of 
miscarriage of justice the injustice so 
done must be remedied on the principle 
actus curia neminem gravabit—the act of 
the Court shall prejudice no perssn. 
Such an abuse by the Court may arse 
either (a) by the default or mistake of 
the Court itself or (b) as the result of 
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misrepresentation by or 
party. 

6. Mr. Mukherji,.the learned ‘Advo- 
cate for the petitioner refers to the de- 
cision of a Division Bench of Patna High 
Court in the case of Sheosagar Singh v. 
Sitaram Kumhar, reported in AIR 1952 
Pat 48. Ht is held therein that if fraud 
has been committed uson the party and 
as a result of that fraud the Court has 
been -misled into passing certain orders 
which otherwise it would not have pass- 
ed, then it is a fraud upon the Court it- 
self. In such a case, under its inherent 
powers, the Court is not only entitled to, 
but it must set aside any order or orders 
which may have been passed by it upon 
a false representation. 


7. Mr. Amar Nath Banerjee, the 
learned Advocate for the opposite party 
does not dispute the principle of law 
but contends there was nothing on re- 
cord from which it could be gathered 
that fraud had really been practised 
upon the Court. But it would appear 
from Order No. 45 dated 24-9-74 that 
the, learned Court belcw observed to the 
effect that the learned lawyer for the 
petitioner had impressed. upon him that 
the mode of service of the notice upon 
the defendant shew amply substantively 
the collusion of the plaintiff with the 
postal peon and as such the Order No. 22 
dated 31-8-73 was required to be set 
aside and it was necessary to re-hear the 
suit for fair and equitable justice. But 
in spite of this learned Court. was not 
prepared to give any relief to the peti- 
tioner and according to him there was 
no room for application of the inherent 
power where there was not only an ex- 
press provision negativing the claim of 
the party, or where a party had neglect- 
ed to avail of the remedy provided else- 
where in the Code. In his opinion the 
petitioner-defendant had the remedy 
against the Order No. 22 dated 20-8-73 
within the provisions of the Code, name- 
ly, under Order 43, R. 1 of the Civil Pro- 
cedure Code. 


8. But the learned court appears to 
have fallen into an error in not taking 
into consideration that the order in ques- 
tion had been obtained by the opposite 
party-plaintiff by practising fraud upon 
the Court. In such a case I would hold 
in agreement with the decision of the 
Division Bench of the Patna High Court, 
reported in AIR 1952 Pat 48, that the 
Court was not only entitled to, but it 
must set aside such an order which had 
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been passed by it upon a false represen= 
tation. 


9. The Full Bench of this Court in 
the case of Smt. Bimla Devi v. Aghore 
Chandra Mallick (AIR 1975 Cal 80) over- 
ruling the decisions reported in AIR 1970 
Cal 229 and (1953) 57 Cal WN 495, held 
that where an application under O, 21, 
R. 90 is dismissed on the ground of de= 
fault, it is open to the applicant to mova 
the Court, which passed the order of dis- 
missal under Sec, 151 to have the order 
for dismissal set eside, It is held fur- 
ther that the Court’s power under O, 41, 
R. 33 can be. used only when the Court 
is satisfied that but for the use of this 
power a gross injustice would be done 
that the Court can take recourse to it, 
A power to be exercised in extraordi- 
nary or exceptional circumstances can- 
not be described to be a remedy avail~ 
able to a litigant before the Appellate 
Court, 


10. Having regard to the position in 
law and also having regard to the fact 
that the impugned order was obtained 
on some misrepresentation or by a fraud 
practised by the cpposite party I am of 
the opinion that the learned Court be- 
low committed an error in failing to ex- 
ercise its inherent jurisdiction to do the 
right and to undo a wrong for the ends 
of justice. In the case of miscarriage of 
justice the Court has every jurisdiction 
to set aside its own order obtained on 
misrepresentation or by practising fraud. 


11. It is also observed by the Supreme 
Court that the Ccurt will exercise its 
inherent jurisdiction only when it con- 
siders it absolutely necessary for the 


ends of justice to do so, AIR 1962 SC 
527, 
12. In this vievr of the matter the 


present Rule is made absolute. The ex 
parte Order No. 22 dated 31-8-1973 is set 
aside and the learned Court below would 
re-hear the matter in presence of the 
parties, 


13. There would be no order as to 
costs, 
Rule made absolute. 
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ANIL K. SEN, J. 

Charan Santhal, Appellant v. Indrajit Sen 
and others, Respondents. 

A. F. A. D. No. 1207 of 1969, D/- 25-7- 
1978.° 

(A) W. B. Land Reforms Act (10 of 1956), 
Ss. 18, 21 (as stood prior to Amending Act 
88 of 1974) — A person whether a bargadar 
or not — Determination of the question by 
Bhagchas Board prior to 1974 Amendment 
— Does not bar Civil Court’s jurisdiction 
to decide the question once more — (Civil 
P. C. (5 of 1908), S. 9). 

Prior to the amendment of the W. B. Land 
Reforms Act (10 of 1956) by the Amendment 
Act 88 of 1974 the question whether a per- 
son is a bargadar or not did not lie within 
the exclusive jurisdiction of the special tri- 
bunal to decide even where such a dispute 
arose in deciding a dispute under S. 18 (1) of 
the Act. The decision on that issue is merely 
an incidental decision and notwithstanding 
the said- decision the civil court would still 


_ have the jurisdiction to go into that question 


afresh as between the parties. However, after 
amendment of Ss. 18 and 21 in 1974, the 
adjudication of a dispute as to whether a 
person is a bargadar or not had been left 
exclusively with the special tribunal. 

(Paras 7, 8) 

Anno: AIR Comm. Civil P. C. (9th Edn.), 
S. 9, N. 51. 

(B) Evidence Act (1 of 1872), Ss. 64, 45 
— Document — Execution of -— Proof — 
A person denying his alleged signature on a 
document —- None of witnesses of - opposite 
party proving writing or signature to be his 
— Not obligatory on court to determine 
genuineness of document by comparing al- 
leged signature with admitted signature — 
Such comparison by court would be nothing 
but opinion evidence. AIR 1967 SC 1826 
Disting. (Para 10) 

Anno; AIR Manual (8rd Edn.), Evidence 
Act, S. 64, N. 5, S. 45, N. 10. 


(C) Civil P. C. (5 of 1908), O. 21, R. 35 — 
Suit by landlord for recovery of khas posses- 
sion — Plea that landlord took delivery of 
possession in execution of award of the Bhag- 
chas Board — Though symbolical posses- 
sion taken, landlord is entitled to decree for 
recovery of possession, if suit had been filed 
within limitation from the date of symbolical 
possession. (1880) ILR 5 Cal 584 (FB) and 
AIR 1926 Cal 1172, Rel. on. (Para. 10) 

Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 21, R. 35, N. 3. 


(Against decree of N. K. Sen, Addl. Dist. J. 
2nd Court Burdwan, D/- 25-6-1968.) 
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Buddhadev Chatterjee and Amal Chatter- 
jee, for Appellant; Sudipta Moitra, for S. S. 
Basu, for Respondent No. 3 (b). 


JUDGMENT :— This appeal is by the 
defendant and is directed against an appel- 
late decree dated June 25, 1968. It arizes 
out of a suit for recovery of khas possessbn 
and injunction which was dismissed by the 
trial court but was decreed in part by te 
lower appellate court. The plaintiffs, wao 
are the respondents in the present. appeal, 
instituted the suit on the allegation that they 
are the owners of 2.73 acres of agricultu-al 
land appertaining to R. S. plot Nos. 4£8, 
493/477 and 423/478 of Mouza Madhuben, 
P. S. Kalna, District-Burdwan of which defen- 
` dant No. 1 was a bargadar. The plaintifs 
started a proceeding under S, 18 (1) of tae 
West Bengal Land Reforms Act, 1955 (here- 
inafter referred to as the said Act) for ter- 
mination of cultivation by defendant No. 1 
in respect of such lands and also for recovery 
of owners share of produce before the Bheg- 
chas Board, Kalna in the year 1956, and ch- 
tained an award in their favour on Jan WO, 
1957. The award was upheld on an appcal 
preferred by the present defendant. No. 1 3m 
April, 15, 1957, and on April 26, 1958, tae 
plaintiffs obtained possession of the seid 
lands in execution of the award. Since th:n 
the plaintiffs were in khas possession of the 
said lands but defendant No. 1 having thre:t- 
ened the plaintiffs with dispossession thay 
started a proceeding under S.°144 of the Cr. 
P. C. through their employee Kanailal Roy 
and obtained an order of injunction as agairst 
defendant No.-- 1. Defendant No. 1, 
however forcibly cut away : the paddy 
over which a theft case-was started but defea- 
dant No. 1‘was ultimately. acquitted. Ther=- 
after, defendant No. 1 started'a proceeding 
against the plaintiffs under S. 144 of the Cr. 
P. C. which was converted into a proceeding 
‘under S. .145 thereof and in that proceeding 
defendant No, 1 was adjudged to be in pa- 
session, Hence, the suit was instituted . Hr 
recovery of possession and permanent injunc- 
tion restraining the defendants from distur>- 
ing the plaintiffs’ possession thereof. 


2-8. The suit was contested by defendant 
No. 1 appellant. He denied. the plaintifs’ 
claim that he was merely a bargadar in rz- 
spect of the suit lands and he claimed a tea- 
ancy on an annual rent of Rs. 21-8-6 in rə- 
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spect of 2.84 acres of land including the 
2.78 decimals of suit land which originally 
appertained to D. S, plot No. 428 since sub- 
divided into R. S. plots 423, 423/477, 23/478 
(the suit plots) and 428/479 measuring .11 
acre. According to- the defendant, he having 
taken settlement of that entire 2.84 acres 
of land had all along been in peaceful pos- 
session thereof. He erected a homestead on 
-ll acre of land appertaining to R. S. plot 
423/479 and the plaintiffs instituted a suit 
for eviction from that .11 acre, of land in 
Title Suit No. 78 of 1965 which was dismis- 
sed upon a finding that defendant No.1 is 
a tenant under the plaintiffs and not a licen- 
see as claimed in that suit. Since in that suit 
the tenancy claimed by defendant No. 1 which 
also covers the suit lands was upheld, the 
plaintiffs can no longer disclaim the said ten- 
ancy, The defendant No, 1 denied the plain- 
tiffs’ claim that possession was ever recovered 
from him in execution of the Bhagchas award 
and further claimed that he being in con- 
tinuous possession since 1850 B. S. the plain- 
tiffs’ claim must be held to be barred by limi- 
tation and he must also be held to have ac- 
quired limited title of a tenant by ad- 
verse possession for long over 12 years 
prior to the present suit which was insti~ 
tuted on Aug. 13, 1966. 


The suit was dismissed by the learned 
Munsif who ‘came to the conclusion that not- 
withstanding the entry in the records of 
rights in favour of the plaintiffs, the plaintiffs 
have failed to prove that the defendant no. 1 
was a bargadar under them. The learned 
Munsif further found.that the defendant 
No. l'on the’ other hand had been able to 
prove his tenancy since 1850 B. S. and in 
any event; the defendant No. 1 had well estab- 
lished. his alternative defence case of acqui- 
sition of limited title by way of tenancy by 
Possession over 12 years, On such conclu- 
sions, the learned Munsif dismissed the plain- 
tiffs’ suit. 3 

4. The plaintiffs preferred an appeal. The 
learned Additional District Judge reversed 
the finding of thé learned Munsif on consi- 
deration of evidence. He found that the de- 
fence case of tenancy cannot be said to have 
been substantiated by the evidence adduced 
by defendant. No. 1. It was further found ‘that 
the plaintiffs had taken possession: of the suit 
lands in execution of the Bhagchas award 
wherein, the defendant No. 1 was adjudged 
to be a bargadar and his claim of - tenancy 
was overruled. , In such circumstances the 
plaintiffs are entitled to recover possession 
of the suit land by virtue of their own title 
as. the owners thereof-and such a right had 
not been barred .by limitation. The learned 
Judge further held that in view. of the award 


258 Cal. [Prsi 4-7] 


made by the Bhagchas Board, the principal 
issue in the suit, viz, whether the’ defend- 
ant No. 1 is a bargadar or tenant, must also 
be held tobe finally decided between’ the 
parties and as such cannot be reagitated in 
the present‘case in' view of the provisions. of 
S. 21 of the said Act. On findings as such, 
the learned: Judge allowed the appeal in: part 
and decreed the plaintiff's claim for recovery 
of possession though according to him the 
plaintiffs are not entitled to any relief by 
‘way of permanent injunction. The suit was 
accordingly decreed in part when the plain- 
tiffs’ claim for recovery of possession was 
decreed by the court of appeal below. Feel- 
ing aggrieved, the defendant No. 1 has pre- 
ferred the present appeal. ~ 


5. Mr. Chatterji appearing in Kaot of 
this appeal has strongly contended ‘that the 
learned Judge in the Court of appeal below 
is in error in holding that the issue as to’ whe- 
ther the defendant No. 1 is a tenant or a 
bargadar is concluded by the award made by 
the Bhagchas Board on the provision of S. 21 

of the said Act. According to Mr. Chatterji 
such an issue was. never left by the „statute 
to the exclusive jurisdiction ‘of the special tri- 
bunal, namely, the Bhagchas’ Board and what- 
ever decision the tribunal may have arrived 
at being merely incidental cannot oust the 
jurisdiction, of the Civil: Court to redeter- 
mine the said issue and decide the true ‘status 
of defendant No. 1. Mr. Chatterji. has,relied 
on a number of decisions: of this Court. So 
far as the merits of the. defendant No. 1s 
claim ig concerned, Mr. Chatterji has-strongly 
assailed the finding of the lower, appellate 
court and it . being a judgment of reversal, 
Mr. Chatterji has invited this court to - laok 
into the evidence and find out whether the 
findings of the trial Court'on.the relevant 
issue should have. been upheld or not,” 


6. The points thus raised by Mr. Chatterji 
have been strongly contested by the learned 
advocate for the respondents. According to 
him whether the defendant No. 1 is a tenant 
ora bargadar was. a dispute specifically, i rais- 
ed in the proceeding’ under $. 18 (1) of the 
said ‘Act ‘wherein the present plaintiffs claim- 
ed termination of. barga cultivation by, de- 
fendant No. 1 and that dispute having been 
-determined against defendant No. 1 it is no. 
longer open to the civil ‘court to go behind 
the award and detérmine the said issue in 
favour of the defendant No, 1 the result 
whereof ‘would: be to nullify’ the award itself: 
So far as the merits aré concerned, the learn- 
ed advocate for the plaintiff/respondents has 
strongly contended that the learned Munsif 
never decided the merits upon'a proper ap- 
praisal of the evidence on record’ which evid- 
ence if properly considered, as' considered by 
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the court of appeal: below, would nullify the 
defence claim. of tenancy. According to the 
learned ` advocate . for the plaintiff/respon- 
dents, the findings on the merits: by the court 
of appeal below are findings of fact based on 
proper appreciation of evidence on record . 
and such findings cannot be challenged in a 
second. appeal. though the judgment is one of 
reversal. 


7. So far as the first point raised by Mr. 
Chatterji is concerned, no doubt, . the same , 
involves a question of law over which there 
is no uniformity of decision in this court. It 
is- not in dispute that the plaintiffs. instituted 
a proceeding under S. 18 (1) of the said Act 
before the special tribunal, namely, the 
Bhagchas Board in 1956 on a prayer amongst 
others for termination of bhag cultivation by 
the present defendant No. 1. It is also not in 
dispute that in this proceeding the defendant 
No, 1 unsuccessfully pleaded a defence. of 
tenancy as now pleaded in the- present suit. - 
The plaintiffs obtained an award in their 
favour on Jan. 10, 1957 (Ext. 1) and the said - 
award was upheld by the appellate authority 
on April 15, 1957, (Ext. la). According to the 
learned Judge in the court of appeal below 
this award concludes the issue between the 
parties as to whether , defendant No.. 1 is a 
tenant or a bargadar because the-decision on 
the issue ‘being the basis of the award when. 
the award itself cannot be challenged-in view 
of the. provision of S. 21 of the said Act, the 
decision also cannot .be challenged., . Strong 


` reliance is placed ‘by Mr.. Chatterji on. the ob- 


servations of the Division Bench in the case - 


“of Sarat ‘Chandra Panda +y, Sk. Amin Ali 


(1962) 66 Cal WN. 229 in contending. -that 
the view taken by: the- learned : ‘Judge’ in the 
court, of- appeal below is wholly contrary to 
the views expressed in the above - decision... . 
Though the observations made in the- said de- 
cision are obitér in nature those have been 
adopted and, laid down as the principles 
flowing from the effectof Section-21 of the 
Act in. the case of Sudarshan: v. Janaki, ATR. 
1976. Cal 255. The latter.-decisionin a way. 
supports the contention of Mr. Chatterji when 
it has been ‘held that.the question whether a 
person is a bargadar or not does not lie with- 


‘in the exclusive jurisdiction of the special, tri~|- 


bunal to decide-even where sucha dispute 


_ arises in deciding a dispute. under S. 18: (1): ; 


of the Act. The decision on -that issue is 
merely ‘an incidental decision and- notwith- 
standing the said decision ' the. civil court 
would still haye the jurisdiction to go into 
that question afresh as betweén the parties. 

This,’ according to the learned Judges, was- 
the position’ in law -until the’ Amending Act 
88 of 1974. when’on ‘the amendment of 
S. -18 and S. a the; BUPE ofa dispute] 
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as to whether a ‘person is a bargadar or rot 
had been left exclusively with the special tri- 
bunal, Some of the authorities cited by tae 
learned Additional District Judge, thouzh 
those are the decisions of single Judges, have. 
no doubt taken:a contrary view. © >` , 


8. Here, in the present case, we are ccn- 
cerned with the law’ asit stood prior to the 
1974 amendment as aforesaid.” Under ` that 
law, three disputes, namely, the dispute in 
respect of (i) division or delivery of produce, 
(ii) recovery of produce under S. 16 (a). and 


(iii) termination of cultivation by the barga- 
dar, was left to the exclusive jurisdiction of- 


the special tribunal to determine and on-.the 
provisions of the latter part of S. 21 (1) civil 
court's jurisdiction in respect of such dispu-es 
was custed, A dispute as to whether a peron 
is a -argadar or not is certainly not a disptte 


coming within any of the three disputes spo- 


cified as above by S- 18 (1) of the said Act. 
Under the provision of S, 18 (2), however, if 
in deciding any dispute referred to in stb- 
sec. (1) any’ question arises .as to whether a 
person is a bargadar-or.not such question 
shall be determined by the special tribuml. 
Thus, the special - tribunal is‘ ‘conferred the 
jurisdiction to decide such a dispute. though 
under the provision of S. 18 read along wth 
the letter part of S. 21 that dispute may not 
have been left to'the exclusive ‘jurisdiction of 
the special tribunal to decide. ‘But nonetke- 
. less the first part of S. 21 (1) provides. that no 
order or other proceeding whatsoever under 
this Chapter shall’ be -questioned in’ any 
civil court. Much can still bé said in favcur 
of the view taken by the learned” Additioral 
District Judge that where ‘the. decision of the 
special tribunal'on“any dispute as to whetker 
a person is a bargadar ‘or not constitutes. the 
very =oundation of an adjudication left to the 
exclusive jurisdiction of-that tribunal uncer 
sub-sec, (1) of S. 18, that.decision constitu-es 
such an.integral part of the order itself made 
in the proceeding under S. 18 (1) that it on 
no longer be treated to be more inciden‘al 
and tae bar under the first part of. S. 21 11) 
woulč equally be invoked- in respect of tkat 
part of the decision of the special tribunal. 
Otherwise taking illustration from the . pre- 
sent. case when the special tributial has direct- 
ed termination of cultivation by the defend- 
ant No. l'on a finding that he is a bargadar 
and when he has been evicted'in execution 
of such an ‘award, 'to allow. the civil court‘to 
adjudicate the said issue once more : woud 
only mean that the defendant can be restored 
to possession on a declaration that he is a 
. tenant and that in no uncertain-terms means 
nullifying the award of the special tribunal. 
The Division Bench in the case of Sart 
Chandra Panda v, Sk. Amin Ali was not cal- 
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ed upon to decide this point conclusively but 
even then`therein it was observed that in the 
matter of determination of the question as to 
whether a person is a bargadar or not under 
S. 18 (2) the ouster of the civil court’s turis- 
diction would be to the extent necessary ‘for 
the purpose of S..18 (1). Ina given case, 
therefore, if the decisi6n on’ such an issue 
forms an integral part of the decision of ‘any 
of the disputes referred to in S. 18 (1), nsces- 
sarily that is taken out of the civil court's 
jurisdiction even on the basis of the obszrva- 
tion so made. This aspect appears not to have 
arisen for consideration nor was it considered 
in the case of Sudarshan v. Janaki. However, 
sitting singly I am bound by the Bench Jeci-' 
sion in the ease of Sudarshan v. Janaki and 
shall proceed on the basis that ‘decisicn of 
the Bhagchas Board to the effect tha: de- 
fendant No. 1 was a bargadar was merely 


once ‘more in the: present suit. 
view: taken by the learned Additional District: 
Judge on this point, therefore, should not 





9. In the present case, the question whe- 
ther the defendant No. 1 is a tenant or a bar- 
gadar had been gone into by the two courts 
on merits, Unfortunately, however, the lsarn- 
ed Munsif did.not come to any finding which 
can be sustained in law. because such . find- 
ing was never arrived at-on appraisal of evi- 
dence.. In a . very- unsatisfactory judgment 
delivered’ by him, he merely recordec the 
respective -contentions and following the same 
the learned Munsif recorded a dogmatic con- 
clusion to the effect that the presumption at- 
tached. to the record of rights has been re- 
butted by cogent evidence and the plaintiffs 
have failed to prove the defendant to be a 
bargadar.:. The learned Munsif further ob- 


served that the defendant No. } has been > 


able to prove his tenancy since. 1850 3. S. 
and moreover the defence case of acquisition 
of. limited. tenancy has been proved as: an al- 
ternative case by the materials on record. Had 
the learned -Munsif appraised the evidence 
on record he could not have come ta any 
‘such conclusion as has been rightly po:mted 
out by the learned Additional District Jrdge. ` 


. The defendant No. 1 has been recorded as a 


bargadar in the revisicnal record of rights 
and has further suffered an order of eviction 
as.a.bargadar in a proceeding under S, 13 (1) 


‘of the said Act. Such evidence well supports 


the plaintiffs’ case until the counter clain by 


` defendant No. 1 that he is a tenant is prcved. 


According to defendant No. 1; hé took settle- 
ment of the entire 2.84 acres ‘of land ` which 
before sub-division appertained: to’ plot 
No. 428 on an annual Jama of-Rs. 21-8-6 on 
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an alleged payment of selami of Rs. 50/-. 
Payment of such selami could not be proved 
by any acceptable evidence. I feel no hesita- 
tion in agreeing with the learned Additional 
District Judge that the plaintiffs themselves 
being liable to- pay the annual rent of 
Rs. 21-8-6 to the superior landlord, it was 
wholly improbabie and unnatural that they 
in their turn would grant a sub-lease thereof 
on the same rent running the risk all the 
time of the rent payable by defendant No. 1 
being in default. Moreover, in proof of a 
tenancy alleged to be subsisting since 1850 
B. S. the defendant No. 1 could produce. 
only two rent receipts, Exts, A2. and. AS 
(wrongly referred to as Exts. D, and D1 in 
the judgment of court of appeal below). 
These are kutcha receipts - though it is well 
‘established that the plaintiffs as . landlords 
had been issuing rent receipts in printed 
form in favour of their admitted tenants vide 
Exts. A and Al. These rent receipts have riot 
been believed by - the learned judge in the 
court of appeal below.. The learned Munsif 
never. considered this aspect at all. As a mat- 
ter of fact, the learned Munsif did not . con- 
sider any evidence whatsoever. on its merits. 
Exts. A2 and A3 were alleged to have been 
granted under the signature of Kanailal Roy, 
employee of ‘the plaintiffs, Kanai has been 
examined on behalf of the plaintiffs who de- 
nied his alleged: signature in these Exts. A2 
and A3. None of the- witnesses for the de- 
fendant No. J, did prove the writing or. the 
signature tobe that of Kanai.. Mr. Chatterji 
strongly contended before me that the learn- 
ed Judge in the court of appeal below. should 
have himself ` compared the signature on 
these Exts. A2 and A3 with the admitted sig- 
nature of Kanai Roy to decide whether :these 
two documents ere genuine or not. Strong 


reliance was placed by Mr. Chatterji on the 


decision of. the Supreme Court-in the case. of 
Fakhruddin v. State of Madhya Pradesh, AIR 
1967 SC 1826. I am, however, unable to ac- 
cept this contention of Mr. Chatterji because 
such comparison by the Jearned Judge would 
have -been of no avail since the same would 


(be) nothing but opinion evidence and the dis- ` 
pute as to the genuineness of: the document. 


could not have been decided solely-on the 
opinion evidence. That apart, other cogent 


reasons have been given by the learned Addi- . 


tional District Judge to disbelieve these alleg- 
ed rent receipts. Such being the position. it 
had been rightly pointed out by the learned 


Additional District Judge that there is hardly 


any evidence on record to substantiate. the 
- defence claim of tenancy apart from the oral 
evidence which on due consideration . has 
been disbelieved by the learned judge in the 
court of appeal. below. ae : 


Charan Santhal v. Indrajit Sen (A. K.-Sen J.) 


A. LR. 


10. The real defence of the defendant 
No. 1 was based on the decision in his fav- 
our in Title Suit No. 78 of 1966 where the 
plaintiffs’ suit for eviction of defendant No, 1 
from. .11 decimals of land appertaining to plot 
No, 423/479 was dismissed on a finding that 
the defendant No. 1 was a tenant in respect 
of the plot. That plot does not constitute a ` 
part of the suit land in the present case but 
according to the defendant No. 1 since tho. 
tenancy is but one his claim of tenancy in 
respect of 2.84 decimals of land appertaining 
to the original plot No. 423 must be. held to 
have been upheld in the earlier suit. The de- 
cision rendered in that suit, however, does 
not support the defendant on this point. It 
had: been rightly pointed out by the learned 
Additional District Judge that the finding in 
that suit was'to the effect that’ the alleged 
right of tenancy .of defendant No. 1 in re- 
spect of the entire plot No. 423 had not been 
proved`and that the defendant No, 1 cannot 
get away from the position that he is a : bar- 
gadar in respect of ‘Kha’ schedule land which 
‘kha’ schedule undisputedly forms part of 
the original plot: No. 428 and. appertaing to 
plots in ‘suit in the present case. Such. being 
the position, I cannot but ‘overrule the de- 
fence claim of tenancy in respect of the land 
and uphold the finding of the court of appeal 
below that the defendant No. 1 was a barga- 
dar. On: the question of possession, -the learn- 
ed Judge in the court of appeal below has 
held: that the plaintiffs took: delivery of pos- 
session on . April 26, 1958, in execution of 
the award of the Bhagchas Board which has 
been well established by Ext. 14. According 
to the. learned. Judge even if it beo assumed 
that in taking such possession the plaintiffs 
had not taken actual khas possession from 
defendant No. 1: and that they had. merely 
taken symbolical possession thereof, still the 
present suit having been filed well within the 
period of limitation from that date, namely, 
April 26, 1958, they are entitled to get a de- 
cree for recovery of possession. The view 
taken by the leamed Additional. District 
Judge is well supported by the Full Bench 
decision , in the case of- Juggobundhu v. 
Ramchunder, (1880) ILR 5. Cal 584 anda 
number of other decisions of this court in- 
cluding the decision: in the case of Jogendra 
Krishna v. Joy Shib, AIR 1926 Cal 1172, 
But that apart, in my view it was not neces- 
sary for the: learned Additional District 
Judge.to assume that the possession that was 
taken was merely symbolical possession. On 
the other hand, the evidence on record shows 


that delivery of possession was made in terms 
of O. 21, R. 85 of the Civil P. C.” and the 


‘peon’s retum also goes to- show -that what 


was. delivered was the actual. possession of 
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the suit land. The presumption of coret- 
ness in respect of such a return has not been 
rebutted and there is no reason to think that 
in taking possession the plaintiffs - had cot 
taken actual khas possession. On the otker 
hand, evidence well establishes the fact that 
the plaintiffs not only got actual possess:on 
of the suit land but continued to remain in 
possession thereof for some time which fzet 
is established by. the order made in their fav- 
our in the proceeding under S, 144 of the 
Cr. P. C. It is only later that they were cis- 
possessed. The suit being well within he 
period of limitation from the date of dispos- 
session had’ been rightly decreed by the court 
of appeal. below. 
11, In the result, this appeal fails. and is 
dismissed with costs. 
' Appeal’ dismiss2d. 
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Orissa Oil Industries Ltd., Plaintif v. Bikar 
State Forest Development Corporation Lid. 
and another, Defendants. 
> Suit No. 84 of 1978, D/- 12-4-1979. 

(A) Letters Patent’ (Cal), Cl. 14 — Only 
part of cause of action arising ‘within jucis- 
diction — Cl, 14 is attracted. 

If a part of the cause of action arises wih- 
in the jurisdiction then the provisions of 
Clause 14 of the Letters Patent cań be in- 


voked by the plaintiff who can file the suit ` 


by obtaining leave both .under clauses 12 
and 14 of the Letters Patent, It.is not neces- 
sary that the cause of action in its entirety 
must arise within the jesica, (1910) IR 
84 Bom 564, Foll. 

Anno: AIR Manual, (8rd Edn. f L. P. 
(Cal), Cl. 14, N. i. 


(B) Letters Patent (Cal), Cl. 14 — Joiner 
of causes of action arising outside juriscic- 
tion — Absence of separate application for 
leave under Cl, 14 — Leave obtained wib- 
out. noticé to the defendants — Leave was of 
no legal ‘consequence and was a nullity. — 
Suit filed on the basis of such leave is mis- 
conceived and should be struck out. (1910) 
ILR 34 Bom 564, Rel. on. ; (Para 11) 

Anno; AIR Manual (8rd Edn. )s L. P. (Cal), 
Cl. 14 N.11. i. - 

(C) Letters Patent (Cal), ci. 14 — Revoza- 
tion of leave —- Belated application for re- 
vocation — Application filed after defend=nt 
had acquiesced in the steps taken by plan- 
tiff for progress of the suit by ‘hotly contest- 
ing them — Revocation refused. (Para 12) 
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Orissa Oil Industries v. B. S. F. D. Corpn. ' 


(Para 10) 
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Anno : AIR Manual, (8rd Edn.), L. P. (Cal), 
Cl. 14, N. 1. 

Cases Referred : “Chronological _ Paras 
(1977) 2 Cal LJ 588 10 
(1928) Suit No. 1441 of 1928, D/- 28-5-1928 

(Cal) Gour Chand. Mallick v. Administrator 

General of Bengal 10 
(1910) ILR 84 Bom 564 > > - 10 

B. N. Sen with S. Pal and Mrs. R. Paul, 
for Plaintiff; Gupta, with Aninda Mitter and 
P. K. Roy, for Defendants. 

ORDER :— On 18-1-1978, the. plain- 
tiff instituted the above suit ‘against the 
defendants for specific performance of the 
agreement dated 12-7-1977,. for perpetual in- 
junction restraining the defendant ‘No. 1, 
its servants, agents and assigns from forfeiting 
the security deposit of Rs. 5,00,000/- under 
a Bank guarantee No. 19/77 given by the 
defendant No. 2 on 9-7-1977, perpetual in- 
junction’ against the defendant No. 2 from 
making any payment in'terms of the said 
Bank guaratitee, decree for Rs. 98,691.92, 
Rs. 45,850/- and Rs, 35,886/- against the 
defendant No. l'in terms of paragraphs 6, 7 
and 10 of the plaint, alternatively an enquiry 
into damages, declaration that the . notice 
dated 2-7-78 issued by the defendant No. 1 
was null and -void, Teapoay injunction, re- 
ceiver, etc... —- a 


2. The - facts. alleged in the’ plaint were 
that on. 12-7-1977 the plaintiff and the de- 
fendant No. ‘1 entered ‘into an agreement in 
writing whereby the plaintiff agreed to pur- 
chase 8000 metric’ tons of Sal seeds of cer- 
tain description: and quality at agreed price 
on terms and conditions contained therein. 
In paragraph 5 of the plaint, it was alleged 
that the plaintiff was to furnish security to 
the defendant No.: 1 for Rs. 5,00,000/- who 
had agreed to accept the security in the form 
of a Bank guarantee in lieu of cash security. 
Pursuant to this agreement the defendant 
No. 2 had issued the said’ Bank guarantee 
No. 19/77 dated 9-7-1977 from its Ganesh 
Chandra Avenve Branch within the jurisdic- 
tion of this Court. It was further alleged that 
the plaintiff had lifted 4416.3863 metric tons 


. of goods on payment of Rs.. 39,50,000/- but 


the goods were found to be not. of agreed 
quality or description. The plaintiff always 
was and till is-ready and willing to perform 
its part of the contract but the defendant 
No. 1 committed breach of the contract by 
supplying goods of inferior quality. There- 
after the defendant No. 1 by a letter dated 
2-1-1978 „wrongfully and illegally alleged that 
the plaintiff had committed breach of the 
contract by its failure to take.delivery of the 
goods, The said purported notice was given 
in- terms, of the contract ‚dated... 12-7-1977 
threatening to cancel. the: contract and to 


~ 


262 Cal. [Prs 2-8] 


forfeit the security deposit. In paragraph 15 
of the plaint, the plaintiff alleged that part 
of the cause of action arose within jurisdic- 
tion by issue of the said Bank guarantee fram 
the Ganésh Chandra -Avenue Branch of the 
defendant Nc. 2 and prayed .for leave under 
Clause 12 of the Letters Patent as -well-.as 
Clause 14 of the Letters Patent to institute 
the present suit. 

3. On careful reading of the plaint it ‘ap- 
pears that the plaintiff proceeded on the 
basis that the issue of the Bank guarantee is 
the only part of the cause of action which 
arose within the jurisdiction of this Court and 
that all other causes of action arose outside. 
Leave under Cl. 14 of the Letters Patent was 
“ prayed for to’ add claims for damages against 


the defendants which cause of action admit- | 


tedly arose outside jurisdiction of this Court. 
4. On 18-1-1978, simultaneously with the 


filing of the suit, the plaintiff took out an ap-- 


plication against the defendants for restraining 
the defendant No. 1 from enforcing the Bank 
guarantee and-an order. was made on that 
date for maintaining status quo, 


5. This application’ was contested ie the 
defendant No.- 1.. In the affidavit-in-opposi- 
tion, ‘affirmed on behalf of the defendant 
No. 1, it was ‘specifically pleaded. that no 
part of the cause of action .in the ‘suit arose 


within jurisdiction, On. 31-1-1978 an order- 


was made on that application; whereby My. 
P. D. Himat Singha: and-Mr. B.. P” Khaitan 
were appointed joint, Receivers over the.said 
sum of Rs. 5,00,000/- andthe | defendant 


No. 2 was directed to hand over the said sum ` 


to them. On -15-2-1978 -another application 
was made by the plaintiff for appointment of 
an independent surveyor-to ascertain the con- 
dition and quality of the goods in dispute. On 
21-2-1978 an ad interim order was made, giv- 
ing liberty to the plaintiff to have the goods 
inspected: by. his, own surveyor. On 21-4-78, 
another. order was.: made : by. ` Sabyasachi 
Mukherjee J. -on the- plaintiff’s_said..applica- 
tion for injunction and the said: order was 
as follows :-— 


` “Upon Mr, Chose’s iene giving: a bank 


guarantee in favour: of and with: satisfaction’ 


of the Registrar, O. S:;" of this court for ‘a 
sum of Rs. 2,50,000/- his client will be at 
liberty” ta ' take away Rs. 
the moneys lying in the hands of the Recei- 
ver now and ‘which has’ been deposited: in 
the bank. 

- Similarly upon furnishing a bank guaran- 
tee to the satisfaction of the Registrar, O. S; 
and in favour of the’ Registrar, O. S:' of this 
court fot a sum of Rs, 250 ,000/- Mr. Roy's 
client will be at ‘liberty to ‘take dway Rupess 


2,50,000/- from ‘the amounts depomted with. 


the Receiver in ‘this case.” = 
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. These bank guarantees must be kept renew- 
ed by both the parties until disposal of the 
suit and they must renew the bank guarantees 
6 weeks prior to the expiry of the: existing 
bank guarantee. Upon such renewal they 
must inform the other side of such renewal. 
In default of such intimation the respective 
party will be ‘at: liberty to ask for enforce- 
ment of the bank guarantee. ~ 

Copy’ of plaintif ‘not served will be a 
in course of tomorrow. Written Statement 4 
weeks thereafter, Cross order of discovery 
within 3 weeks thereafter,‘ inspection foith- 
with thereafter and the suit to appear in the 
appropriate prospective: list 8 weeks hence. 
Liberty. to apply. Costs cost in, the cause. 

Registrar, Receiver’ atid all parties, to. act 
on a signed copy: of the minutes” ` ` 


6. The aforesaid order dated 21-4-78 was 
given effect to by both the plaintiff and the 
defendant No. 1 by withdrawing Rupees 
2,50,000/- as provided.in the order but the 
defendant No. 1 did not file any written 
statement in terms of the said order. There- 
after the suit appeared in the list of unde- 
fended suits and was adjourned till Woe 
at the request, of the:parties. | E 


‘7. On 16-6-1978, the defendant No: 1 
took out the present appiiceHon praying for 
following orders = ` 


. (a) This suit i.e: Suit No. 34 of 1978 


l (Orissa ‘Oil Industries Limited. v.. Bihar State 


Forest Development Corporation. Ltd. &. a 
be. dismissed ‘with costs. n 


3b): Leave granted under Clause 12 of the. 
Letters Patent be ‘revoked: ' f 

` (c) Leave granted ‘under Clavise” 14 of the 
Letters Patent be tevoked. i” 

(d) The reliefs’ for specific EE, 
and injunction as contained in prayers- (a), ' (b) 
and (c) of the plaint be struck out. — ~- 

(e) An injunction: do issue restraining’ the 
plaintiff -from proceeding with the suit any 
further. ss 

(£) The suit: be not: ‘entered! to the 
peremptory list of undefended suit ‘until dis- 
posal of.this-application, . . 

(g) Al further- proceedings in this. suit be 
stayed until the disposal- of this application. 

(h) Ad.. interim orders in. oii of prayers 
(e) and (f) above. 

(i). Alternatively the time to file: the written 
statement be extended by six weeks from the 
date of the order to be made on.this applica- 
tion. 

Gi), Costs of ‘and. incidental to this applica- 
tion be paid, by. the. plaintiff. -. 

(k), Such further or other. orders as. to this 
Hon'ble Court may seem fit. „and: proper. 

-8. Two grounds haye been - ‘given in the’ 
petition ‘for revocation : “OF the “leave under 
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Clause 14 of the Letters Patent, viz. (1) non- 
application of that clause on the facts al- 
leged in the plaint and. (2) non-compliance 
of the procedures mentioned in that clausa. 
The grounds for revocation.of the leave under 
Clause 12 of the Letters Patent: were (1) mo 
part of the cause of action arose within juris- 
diction and (2) in case par: of the cause 3f 
action ‘has arisen, the balance of convenience 
demanded revocation ‘of the leave on the 
grounds set out in paragraph 33 of the peti- 
tion.. The plaintiff filed an <ffidavit-in-opposi- 
tion through one of its directors Shri Rama- 
watar Himatsingh affirmed on 5-7-1978 ds- 
nying all the allegations in the petition, In 
paragraph 22 of ‘this affidavit, the plaint f 
alleged that the petitioner had taken steps 
in the suit by contesting various proceedings. 
and by obtaining direction for filing written 
statement and had taken advantage undar 
the. order dated 21-4-1978 by  redeivirg 


Rs. 2.50,000/-. It was fur-her alleged that- 


the time to file written statement had expix- 


ed on 28-5-1978:and the suit had been trans- © 


ferred to the undefended list and that this 
belated application was made mala fide by 
way of .an afterthought only to: delay the 
hearing. The petitioners affidavit-in-repiy 
was affirmed by its' General Manager Ram:>~ 
nand Misra on 29-7-1978 who-deniéd all the 
allegations in the said affidavit-in-oppositioa. 
The defendant No; 2 did not enter appear- 
ance nor took any: step. in the oe suit 
up-till-now. 


9. “Mr, B. N. Sen,- appearing in- or 
of the application submitted that if only a 
part of the cause of action arises. within the 
jurisdiction, then Clause 14 of the Letters 
Patent would not ‘be attracted. If one cause 
of action in:its entirety arises within the 
jurisdiction, then the plaintiff would be ea- 
titled to invoke the provisions under Cl. 14 
and after obtaining leave would be entitled 
to join other causes.of: action which had con- 
pletely arisen outside thé ju-isdiction. On tke 
facts of this case as alleged in the plairi, 
Clause 14 could not be ‘invoked. “Moreover, 


due to non-compliance of the procedure mex. 


tioned in Clause 14, the purported order fer 
leave obtained by the. plainaft was anal 
Clause 14 is as follows :— 


“and we do ; farther ordain ‘that : where 
plaintif has several causes of action against 
a defendant, such causes of action not beirg 
for land or other immovakle property, ard 


the said High Court shall have original jurm-. 


diction in respect of one of such causes of 
action, it shall be lawful for the said High 
Court to call on the defendent to show cause 
why the several causes of ‘action should not 
be joined together in- one: suit. and to: ‘make: 
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such. order for trial for the same as to the: said 
High con shall seem" fit.’ P, 


10. I am 1 unable to ot the. first con- 
tention of Mr. Sen that one cause of action in 
its entirety. must arise within the jurisdiction 
for attracting clause 14 of the Letters Patent. 
(1910) ILR 34 Bom. 564 (Dobson v: Krishna 
Mills Ltd.) is an authority on this point which 
supports the submission of Mr. Gupta the 
Counsel for the plaintiff, that if a part of the 
cause of action arises. within the jurisdiction 
then the provisions of clause 14 of the Letters 
Patent can-be invoked by the plaintiff’ who 
can file the suit by obtaining leave both under 
clauses 12 and 14 of the Letters Patent. I 
am in agreement with the views taken in 
(1910) ILR 34 Bom 564, Mr. Sen’s next point 
is non-compliance of the procedure provided 
in Clause 14 of the Letters Patent by the 
plaintiff at the time of obtaining leave under 
that clause. Mr. Gupta, counsel for the plain- 
tiff admits the said position but submits that 
non-compliance of the procedure is a mere 
irregularity and nothing more. Mr, Sen pointed 
out that both the Clauses. 12 and 14 of the 


. Letters Patent appeared under the heading 


“Civil Jurisdiction of the High Court” and: 


. non-compliance of the. procedure would go 


to the root of the whole thing and would not 
confer .any jurisdiction on.this court to try 
the suit on the causes of action which arose 
outside its jurisdiction. Mr. Sen relied on an, 
unreported ‘Judgment. of Buckland J.. deliver- 
ed on -28-5-1928 in Suit No. 1441 of 1928 
(Gour Chand Mallick. v. Administrator Gene- 
ral of Bengal) .in this connection where he 
had held that leave under: Clause 14 had to 


“be obtained ‘prior to the.. institution of the 


suit on. notice’ to: the ‘defendant who would 
be entitled’ to!show cause against proposed 
joinder of ‘causes of action. Mr. Sen also cit: 
ed (1977) 2.Cal LY 538 (Sm. Kamal Srimal v. 
Padam Chand Sindhar) where’ Sabyasachi 


‘Mukherjee J. had differed with Buckland J. 
' and had’ held that such leave could be ob- 


tained: even after the institution. of the. suit, 
But both the: learned Judges had -agreed on 


‘one point ‘that.an independent or separate 


application ‘has to be: made by the plaintiff 
on notice to.the: defendant for obtaining leave . 
under Cl: :14 of the Letters Patent: and that the 
defendant will have the right to show cause 
against :proposed joinder of:causes of action. 
No leave under Clause 14 can be granted by 
Court’ without hearing the defendant. In. 
(1910) ILR 34 pon 564 it has been held as 
follows: —. 


ang no: application’: was made under cl 14. 
that part of the plaint which related to claim 
C. would. be struck out, as. soon as the case i 
came on for hearing.” . ~; s 
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11. Admittedly.no such application . has 
been made by the plaintiff in the present 
case. I agree with Mr. Sen and hold that the 
leave obtained by the plaintiff under Cl. 14 
of the Letters: Patent without any notice to 
the defendants was of no legal consequence 
and was a nullity. The order being null and 
void, it did not confer any jurisdiction on this 
court to entertain the suit on the causes of 
action which arose outside jurisdiction and 
were joined in terms of the purported order 
granting leave to join the same. The plaintiff's 
suit for damages in connection with the Sal 
seeds agreement is, therefore, misconceived 
and should be struck out unless a fresh leave 
is granted to the plaintiff for joining the said 
causes of action on a properly framed appli- 
cation on notice to the defendant as provided 
in clause 14 of the Letters Patent, 


12. Mr, Sen then urged that the plaintiff 
had no locus standi to institute the suit in 
respect of the. guarantee agreement as the 
plaintiff was not a party to the said contract. 
The guarantee agreement was not dependent 
on the Sal Seeds agreement. His next point 
was that the issue of the Bank guarantee from 
Ganesh Chandra Avenue branch would not 
confer any jurisdiction on this court to en- 
tertain the suit. Mere “Issue” of that docu- 
ment was a unilateral act of the plaintiff and 
was not part of the 2ause of action under the 
guarantee agreement. I will take up last 
_ [point: first, viz. whether issue of the Bank 
guarantee is a part of the cause of action or 
not. From the recital of the Bank guarantee 
No. 18/77 dated 9-7-1977 we get the terms 
on which the Bank guarantee was furnished 
by the plaintiff: It appears that originally the 
term was that the plaintiff would furnish cash 
security to the extent of Rs. 5,00,000/-. Sub- 
sequently the petitioner and the plaintiff 
agreed that the plaintiff would be exempted 
from furnishing cash security “on production 
of a Bank guarantee for Rs. 5 lacs”. To get 
this exemption, the plaintiff had to be ready 
with the Bank guarantee for producing ‘the 
same before the defendant No. 1 for their ac- 


ceptance. Therefore the “issue” of the Bank.- 


guarantee was one stage earlier than produc- 
tion of the same before the defendant: No. 1; 
- The Bank guarantee is earlier in ‘date than 
that of the Sal Seeds agreement, Mr, Sen: 
submitted that an the facts ofthis case,. the 
issue of the Bank guarantee was a unilateral 
act on the part of the plaintiff and the peti- 
tioner had nothing to do with the same. How 
when and under whet circumstances the bank 
guarantee was issuec are matters of evidence 
and cannot:be decided on the’ basis of docu- 
ments annexed to the pleadings before me. 
In the-premtises it is not-possible tó hold that 
the bank guarantee was.a -deposit: given by 
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the plaintif under the Sal seed agreement ag 
submitted on behalf of the plaintiff or that it 
was an independent agreement between the 
defendant No. 1 and the defendant No. 2 
only with which. the plaintif had nothing to 
do as contended on behalf of the defendant 
No. 1..Both cases are possible and which ver- 
sion.is correct would be decided at the trial, 
If the submission made on behalf of the de- 
fendant that bank guarantee was given under 
the terms of the Sal seed agreement and was 
an integral part of that contract could be 
established on evidence, then certainly the 
plaintiff would have locus standi to institute 
the present suit. If on the other hand, it was 
proved to be a completely independent agree- 
ment between the two defendants only, then 
the plaintiff would not have the cause of ac- 
tion to institute the suit, In view of the 
above position, I am not dealing with the 
cases cited by the plaintiff and the defendant 
No. 1.on these points at the time of hearing 
of this present application. Whether tha 
plaintiff has any cause of action or this court 
has any jurisdiction to .try the suit 
by virtue of a part of the cause of 
action having arisen within its juris- 
diction as alleged, will be decided at 
the trial and I am not inclined to decide the 
same on this summary application. In the pre- 
mises I am against the revocation of the leave 
at this stage. The prayer for revocation of 
the leave is also refused on the ground that 
the application is bélated and has been taken 
out after the defendant No. 1 has acquiesced 
in the. steps taken by the plaintiff for the 
progress of the suit by ‘hotly contesting the 
two interlocutory ‘applications. The defen- 
dant No..1 could have taken out an applica- 


- tion for ‘revocation ‘of the leave immediately 


on receiving the notices of -plaintiff’s applica~ 
tions for injunction and for inspection of the 
goods. These. two applications.:of the plain- 
tiff could have been stayed until the disposal 
of the application for revocation of the leave, 
All these. courses were open to the defendant 
No. 1. Moreover, the defendant-No.'.1 had 
taken a. benefit:under.the order dated 21-4- 
1978, .by withdrawing Rs. 2,50,000/- on fur- 
nishing .a bank: guarantee in favour’ of the _ 
Registrar, O.:S. This: benefit the defendant 

No. 1 was not entitled to get’ but for that 
order. The said order. also directed the de- 
fendant No. 1 to: file the written ‘statement. 
Mr. Sen, appearing on behalf of the defen- 


. dant No.1, in support of the petition, how- 


ever, contended, that the order for filing 
written statement was not obtained’ by his 


client and it was.an order ‘of Court. .In the 
present petition, the defendant No. 1,-how- ` 
ever, made an express prayer for extension of 
time to. file the written statement if the‘prayer 
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for revocation of the leave is rejected. This 
shows the ‘attitude of the defendant No, 1 
towards the present suit. On the facts -of -his 
case I have no doubt that: the defendant 
No. 1 has acquiesced in the ‘steps taken by 
the plaintiff for prosecuting the suit. I <lso 
hold that the defendant No. 1 has taken bene- 
fit under the order dated 21-4-1978. If'at the 
trial, it is found that no part of the cause 
of action at all arose within the 
jurisdiction or the plaintiff was a total stam- 
ger to the bank guarantee agreement, the 
matter will be different. If the suit procezds 
only on the basis of the bank guarantee, all 
possible evidence will be available in Calcutta 
and its hearing by this Court will be to the 
advantage of the parties to the suit. In view 
of this, I am not dealing with the question 
of balance of convenience which was mainly 
urged by the defendant No. 1 on the ground 
of -plaintiff’s claim: for damages — the cause 
of action for which admittedly arose entirely 
outside the jurisdiction of this Court. ` 
18. In the premises, there will be an 
order in terms of prayer (c) and (i) of the psti- 
tion. Each party to pay and bear its own ccsts 
of this application. 
Order accordingly. 
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Sushil Kumar Mondal and another, Peti- 
tioners v. S. K. Guljar and others, Oppos‘te 
Parties, 


Civil Revn. No, 2628 of 1977, D/- 22-2- 
- 1979. 


Civil P. C. 6 of ' 1908), S.. 115, O.. £2, 
Rr. 4 (2), 9 — Orders under O. 22 — Rei- 
sion — Order of abatement virtually recalling 
earlier order of substitution of legal. ec 
sentatives — Revision maintainable. | 


During. :the pendency of an ejectment suit 
against the tenant, the latter died. Some of 
the heirs were substituted by the plaintiff 
landlord within. the period of limitation while 
others, after the expiry of limitation. The 
plaintiff was not aware of their existeñce at. 
the time of the first application ‘for substits- 
tion. Later on, at the instance of one of the 
legal representatives impleaded earlier, ‘the 
court passed an order dismissing the seit 
on the ground that the said suit had .abated 
as a whole as some of the legal representa: 
tives had not been brought on record within 
the period of limitation. Against the said order 
` the plaintiffs filed a revision application: 

Held that: (i) the order of abatement was 
virtually an, order eee the , earlisr 
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order allowing the applications for substitu- 
tion and as such in any event though it dis- 
posed of the suit, it did not adjudicate upon 
the rights of the parties with respect to 
matter in controversy, The revision applica- 
tion was maintainable in the High Court even 
if an order of abatement simpliciter was a 
decree and as such appealable. AIR 1916 Lah 
245 (FB), Rel. on; Case law discussed. 
(Para 4) 
(Gii) Court could not abate the suit without 
giving any findings as to collusion or fraud 
deliberately practised, in not bringing all the 
legal representatives at one time. AIR 1975 
SC 788 and AIR 1916 Lah 245 (FB), Rel. 


„on; AIR 1928 Cal 184; AIR 1920 Lah 388; 


‘AIR 1988 Cal 689; (1978) 1 Cal LJ 386, Ref. 

(Para 5) 

Anno: AIR Comm. Civil P. C. (9th Edn.), 

S. 115, N. 24-A; O. 22 (Gen.); Note 2; O. 22, 
R. 4, N. 7; R. 9, N. 8A. 


Cases Referred: Chronological Paras 
(1978) 1 Cal LJ 386 8 
AIR 1975 SC 783 5 
AIR 1988 Cal 639 : 48 Cal WN 41 2 
AIR 1928 Cal 184:82 Cal WN 299 2, 8 
AIR 1920 Lah 838 : 60 Ind Cas 111 . 2 
AIR 1916 Lah 245 (FB) 8 


Himangshu Kumar Bose and Mahammad Ali 
Mallick, for Petitioners; Bankim Chandra 
Banerjee, Prasanta Kr. Bandopadhyay and 
we for Opposite Party 

No. 1 (a 


ORDER :— This Rule is directed against 
Order No. 21 dated 14-6-1977 passed by 
the learned Munsif, 5th Court, Alipore, in 
Title Suit No, 448 of 1974. The petitioners 


-are the plaintiffs in the said title suit - and 
- the aforesaid suit was filed by the petitioners 


for ejectments of their tenant Md. Khalil on 
the ground of default and subletting. The 
said suit was instituted on the 21st Sept. 
1974. During the pendency of the said suit 
on the 22nd June, 1975, Md. Khalil died. 
On lith Sept. 1975, within 90 days from 
the date of death of Md. Khalil, the plaintiffs 
made an application for substitution of two 


. of his heirs namely, Sk. Gulzar and Abdul 


Wadood. On 10th Nov. 1975, another sup- 
plementary petition was filed by the plain; 
tiffs for substitution. of. the remaining heirs 
of. Md. Khalil who were not: impleaded in 
the earlier application dated 11th Sept, 1975. 
It appears that on 22nd March,.1976, both 
the said two petitions for substitution were 
heard ex parte and were allowed. It appears 
that on 11th May, 1977, Sk. Gulzar, opposite 
party No. 1 (a) appeared in the title suit 
No, 448 of 1974 and made an application inter 
alia praying for dismissal of -the suit on the 
ground that the said suit has abated as a 
whole. ‘The ‘plaintiffs-petitioners filed objec- 
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tion to the said application of Sk. Gulzar 
and by the impugned order, the. learned Mun- 
sif held that. the other heirs not having been 
-brought on record within the. period -of limi- 
tation, the suit abated as a whole and against 
the said order of toe learned Munsif, . the 
revisional application was made by the plain- 
sirens ‘and the instant: Rule. was issu- 
ed. Poe - : 
2. -Mr. Banejjee, the learned Counsel 
appearing for the opposite party raised a pre- 
liminary objection to the effect that the 


order of abatement since challenged in the’ 


revisional application -was an appealable 
order and as such 20 revisional application 
is mainzainable: in law. For this contention 
Mr. Banerjee referred to the decision made 
in the case of Naimuddin Biswas v. Mani- 
ruddin Nashkar reported in°82 Cal WN 299: 
(AIR 1928 Cal 184). It was held by the Divi- 
sion Bench in the said case that an order 
of abatement is virtually a decree and: so 
long as it stands it must be considered ` to 
have. determined the rights between the par- 
ties. Mr, Banerjee also referred to a decision 
. of the Lahore High Court made ini the case 

_of Udmi v. Hira reported in-60 Ind Gas 111: 
(ATR 1920 Lah 838). It was held in the said 
case that an order declaring. the ‘abatement 
of an appeal on the ground that the legal re- 
presentatives of certain deceased .respondents 
have not been. brought on record is a decree 


and is appealabl2 as such. Mr. Banerjee also. 


referred to another decision of this Court 
made in the case of Sabitri Bai v. Jugal 
Kishore Das reported i in 48’ Cal WN 41: (AIR 
1988 Cal 639). It was held’ in the said case 
that an order of: abatement under 0. XXII, 


Rr. 3 and 4 of the Civil P, C. comes within i 


the definition of ‘decree’ and as such is: ap- 
pealable. Relying on the’ aforesaid ‘decisions 
Mr. Banerjee’ contended that as the learned 
Munsif passed ‘the order directing that the ap- 


-. peal had abated, the plaintiffs could . only . 


challenge the said order by preferring an ap- 
peal and there was no scope of moving this 
Court under S.’ 115 of the Civil P. ©. „Mr. 
Banerjee also teferred to the ‘provisions “of 
Section 105 of, the Givil’ P. C: and 
tended ` that ` under’ the provisións of 
the said “section, the plaintiffs” -eould: 
also agitate against the correctness of the. de- 
cision passed by the leaited Munsif. “Mr. 
Banerjee contended that when in an ‘ appeal 
all the contentions can be: effectively agitat- 
ed by the plaintiffs, interference ‘under 
S. 115 of the Civil P. C. is not warranted, 


3. In? ‘reply ‘to the aforesaid preliminary 
objection raised by Mr, Banerjee, Mr. Bose, 
the learned Counsel appearing for the peti- 
tioners in the irstant Rule contended that in 
the instant - casa... an 
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con=' : 


- application. for 


AL R. 
substitution. of . the heirs and . legal 
representatives was made ‘by the plain-— 


tiffs’ within the period of limitation but 
‘as the plaintiffs were only then aware about 
the existence of two of such heirs, the said 
persons were brought. on record by . making 
an application for .substitution. Subsequently ` 
on coming to know of the existence of other 
heirs, a supplementary application was also 
made to bring the said other heirs on ‘record 
and the learned “Munsif allowed both the 
said applications and directed for substitu- 
tion of the said.heirs and legal representa- 
tives. By the impugned ‘order, the effect of 
the previous order passed by the learned 
Munsif in allowing the application.for sub- 
stitution has been negatived and in such cir- 
cumstances it :cannot be contended that the 
impugned order is an -order of. abate- 
ment simpliciter. Hence, the petitioners 
are quite entitled to move this Court in revi- 
sion against the impugned order. Mr, Bose 
further contended that in any’ event, the 
order of abatement noted by the learned 
Munsif is not an appealable. order because 
there has not: been. any formal. adjudication 
of the rights of the parties by the court: The 
Court’ only. noted the facts of the case and 
stated that there had been a death of the 
defendant and all the heirs of the defendants 

had not been impleaded within the period of 

limitation. Mr. Bose submitted that what 
amounts to a ‘decree’ was taken into con- 

sideration by a Division. Bench of this Court 
in the case of Sudhabodh ‘Misra.v. State of 
West Bengal reported in (1978) 1 Cal LJ 386. 

In the said case, the question for determination 
before this Court.was as to whether an appeal | 
or revision will lie against an order of abate- 

ment ‘passéd under S. 57B of the West Bengal . 
Estates Acquisition Act. For considering the 

said question, the-definition of: ‘decrée’ was 

also taken into consideration by the Division 

Bench of this Court-and it*was held: that an 

order to be a ‘decree’ within the meaning of 

S. 2 (2) of the Code of Civil Procedure. must . 
satisfy the’ following’ tests,. ‘namely, (a) the 
order must be an’order passed in a suit and ` 
not in a proceeding, (b) the order ‘must*de- 


-cide and adjudicate -upon the rights of the 


parties to the suit relating to.” the matter in 
controversy in the suit and (c) the decision or 
determination shall be conclusive and final so 


“ far as the court determining the same is con- 
‘cerned, It was also held that the rights ment 


tioned in-the said S. 2 (2) of the Civil P. C. 
refer to substantive rights*in: regard to the 
subject-matter of the suit and not merely a 


procedural right. The decision of this: Court 
made in the said case ‘of Naimuddin Biswas 


"v. Maniruddin Nashkar (32 Cal WN 299): 


(AIR 1928 Cal 184) was also’ taken into con- 
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sideration by their. Lordships and it was hed 
by their Lordships in the said case 2f 
Sudhabodh Misra v. State of West Bengal 
that this . court only -held in the .case =f 
Naimuddin Biswas that an order of abate- 
ment is virtually a ` decree. as it. disposes vf 
the plaintiff's claim as ‘completely -as if the 
suit was dismissed. It was further held that 
in the. said decision of Naimuddin Biswas it. 


was not decided that an: order of abatement-. 


was technically a decree. In the said decision. 
of Sudhabodh: Misra, reference was. also made 
to a Full Bench decision of the Lahore High 
Court made in the case of ‘Niranjan v. Afzal 
reported in AIR 1916 Lah 245. It was hed 


by the Full Bench of the Lahore High Cout’ 


in the said: case that when a Court passes a- 
formal order recording abatement which is a: 
fait accompli such an order, though dispcs- 
ing of the suit, does not adjudicate upon any 
rights and cannot. be treated as.a decres. 

Relying on the said decisions, Mr. Bose coa- 
tended that although the. learned Muncif 
noted the said fait accompli, namely, the 
death of the defendant ‘and not. bringing »f 
all the heirs of the: said defendant within the 
period of limitation, it cannot be- -contended 
that there had been a formal adjudication’ z£. 
the rights between the. parties bythe order 
and in: such. circumstances. it cannot be coa- 
tended that the revisional ae did not 
lie to, this, Court, _ y . :; f 


4, After considering the Ta id cit- 


cumstances of the case andthe respective. 


submissions’ ‘made by the learnéd Counsel 
appearing for the parties, it appears to. me 
that the contentions raised by. Mr. Bose are- 


of substance and I am inclined: to “accept the - 


same. Apart from this, by the impugned 
order, the learned Munsif has in effect nul i- 
fied the order of substitution passed by ‘him 


earlier, Accordingly, although-in the impuga- ` 


ed ‘order the Court directed that the ‘suit hed: 
abated'as a whole, the order is virtually an’ 
order recalling the éarlier order alléwing tt: 2. 
application. for substitution and as such ih 
any event in the facts of the instant case, the 
revisional application lies to this Court, even 
assuming that an order of abatement simplici- 
ter is -a ‘decree’ and, _as such appealable. -- 


5, So far as the merits of the case xe 
concerned,’ Mr. Bose submitted that -Eie 
plaintiffs made an. application for substita- 


tion of ‘the heirs and legal representatives of ` 


the deceased defendants within the period of 
limitation but'as the plaintiffs were not aware: 
at that point of time as to the’ existence 3f 


other heirs and legal ..représentatives ‘of. the ` 


said déceased, the ‘plaintiffs made applica- 
tion for substitution of ‘only two. of the he-rs 
who. were then: known’ to be the only hers’ 


Sushil Kumar Mondal v. S. K. Guljar (G. N. Ray J.) 


[Prs. 3-5] -.Cal. 267. 


of the deceased defendant. Subsequently, 
the plaintiffs having. come to know: about 
the existence of. other heirs immediately made 
an. application before the court stating the 
said facts for bringing the other heirs’ on re- 
cord: and as aforesaid, the court.on considera- 
tion of the said applications allowed::the said 


_applications for substitution of the heirs and 


legal representatives of the deceased defend- 
ant. Mr. Bose contends that there has not been 
any finding whatsoever by. the trial court as 
to any collusion’ or ‘mala fide on the part 
of the plaintiffs in not bringing all the heirs 


-in time, Mr. Bose in this connection referred 


to the decision of the Supreme Court made 
in the case of Harihar Prasad Singh v. 
Balmiki: Prasad Singh reported in AIR 1975 
SC 788. It was. held in the ‘said decision that 
where a plaintiff or an:appellant after deli- 
gent and bona fide enquiry ascertains - who 
the legal: representatives: of a deceased de- 
fendant .or respondent are and brings them 
on. record within the time limited by law, 
there is no abatement-of the suit or appeal; 
the impleaded ‘legal representatives sufficient- 
ly represent the ‘estate of ‘the: deceased and. 
the decision. obtained .with them on record 
binds not merely ‘those impleaded but the 
entire estate including the. interest of those 
not brought on record.. It was further held in. 
the said decision that unless there is fraud 


~ Or collusion’ or there are other circumstances 


which indicate- that there has not “been a: 
fair or real -trial or -that against the absent 
heir there was a” special. case which was not: 
and. could not be ‘tried ‘in the proceeding, the 
heirs who have applied for being brought on. 
record should be held to. represent the entire’ 
estate including the interests of the heirs not 
brought on the record. The fraud or collusion 
must be a fraud or collusion between the 
appellant on the one hand and the represen- 
tative of the deceased. respondent who is 
brought on record on the other and: vice 
versa. Relying -on ‘the afcresaid decision, Mr. 


` Bose contended that admittedly in the in- 


stant case, two of the heirs of the deceased 
defendant: were’ brought on: record within 
the period of limitation and in the absence 
of any finding by the. court that there was 
any fraud or collusion between the plaintiffs 
and the said heirs of the deceased defendant 
and/or in the. absence’ of any finding that 
deliberately the plaintiffs did not bring the 
other heirs .on “record within. the period of 
limitation, there was no occasion on the part 
of the court below to proceed on the. basis 
that there had been an abatement of the suit. 
Mr. Bose -also -submitted that by way of 
abundant: caution, the defendant has also 
made an application for setting aside abate- 
ment after condonation:.of delay in respect of 
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the said remaining - heirs’ of the 
deceased defendant who could not 
be brought on record ‘within the 


period of limitation in the aforesaid facts and 


circumstances of the case. Mr. Bose contend-. 


ed that filing of suck application for setting 
aside abatement after condonation of delay 


cannot debar the petitioner to challenge the. 


legality of the order passed by the court be- 
low in recording the abatement of the suit as 
a whole. In my view, the:aforesaid conten- 
tion of Mr. Bose is af substance and should 
be upheld. On the face of the admitted facts 
that some of the heirs of the ‘deceased de- 
fendants were brougat on record within the 
period of limitation, the learned Munsif was 
not justified in holding that the entire suit 
had abated for not bringing. the other . heirs 
on record without coming to any finding 
whatsoever as to whether . the other heirs 


were left out deliberately. by the plaintiffs or. 
on account of some fraud or collusion between ' 
the plaintiffs and those heirs of the deceased - 
defendant who were brought on record in“ 


time. In the aforesaid view, the: impugned 
order is set aside and the learned Munsif-is 
directed to consider afresh as to whether the 
application for substitution of the said two 
heirs of the deceased defendants- and. the 
subsequent applications: for: substitution of 


the remaining heirs had been made bona fide. 
or not. As the petiticners have already ‘made ` 


an application for setting aside abatemént 


after condonation of delay by way of abund-: 


ant caution, it is desirable that the said ap- 
plication for’ setting aside abatement should 
also be considered along with the applica- 


tion made by Sk. Gulzar for passing an order. 


of abatement of the suit, 


6. This Rule is disposed of scot. 


There will be no order as to costs. 


7 Let the records be sent down. as 5 Oe 


panou as Aii , 
. Order accordingly. 


ve 
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ANIL KUMAR SEN AND B. C, 
_ CHAKRABARTI, JJ. ; ; 

-A. S. Mallick and . others, . Applicants |v. 
Board of Trustees for the Port of Calcutta 
and others, Opposite Party. - 
` Civil Revn. Cases Nos, 2498-2494 of 1978, 
D/- 16-2-1979. 

(A) Civil P, C. (5 of 1908), -S. 47 — Ob- 
jection under — Licencee — Decree alleged 
to be extinguished — Licensee can raise oba 
jection under section -against execution .of 
decree. . (Para 15) 


ew/Dw/Bs8a/TOMVy nat 


A. LR: 

Anno: AIR Comm. C. P.C. (9th Edn), 
S. 47, N. 38. 

(B) Civil P, C. (5 of 1908), O. 21, R. 2 (3) 
~ Adjustment of decree — Certification — 
Effect. f 

No doubt sub-rule (8) provides that a pay- 
ment or adjustment which has not been certi- 
fied or recorded shall mot be recognised by 
any court executing the decree which neces- 
sarily. implies that any such payment or ad- 
justment which has either been certified or 
recorded shall be so recognised, yet it can- 
not be held that even where an adjustment 
had been recorded by an order of the Court 
adjudging the extent or mature of the adjust- 
ment the court can override the said record 
and go by the certification itself. AIR 1915 


Cal. 744 (2), Dist. or . (Para 9) 

-~ Anno: ATR Comm. c. P.-C. (9th Edn.), 
O. 21, R. 2, N, 2. i 
Cases - Referred: `' Chronological ~ Paras 
AIR- 1964 Pat 363 . 2 10 
AIR 1968 SC -605 e 11. 
AIR 1968 Bom. 244 ... er 10. 
AIR 1956 Trav-Co 171 (FB) i 10 
AIR 1922°PC 94:48 Ind App 485 ` il 
AIR 1915 Cal:.744 (2) : 21 Cal LJ 2 © 9 
(1901) ILR 25 Bom 606 - ` 10 
(1868) 9 Šuth: WR 280 (FB) ` 10 


Saktinath Mukherji and Bhaskar Ghosh, 
for Applicants; D. K. Chowdhury, (for No. 1) 
and B. C. Dutta and S. N. Tagore (for No. 2). 
for Opposite Party. 


ANIL K. SEN, J. :— ‘These are the wo re- 
visional applications arising out of one and the 
same execution case being Title Execution Case 
No. 1 of 1978 of the 6th Court of the learned 
Subordinate Judge at Alipore which have 
been heard on contest. analogously, The peti- 
tioners are the objectors whose objections 
under Section 47 of the Code of Civil Proce- 


‘dure had been. dismissed. To appreciate. the 


real issue involved in. the dispute between 
the parties it would be necessary to refer to 
certain facts which may shortly be set out: as, 
follows : 

Engineers Syndicate (India) Private Limited 
took lease of a plot of land situated on the 


‘northern side of Taratala Road, P. S. Garden 


Reach, District, 24 Parganas (hereinafter 
referred to as the suit land) from the admit- 
ted owners thereof, namely,. the Commis- 
sionersforthe Port of Calcutta (since 
re-designated as Board. of  Trutees: 
for the Port of Calcutta), Engineers 
Syndicate defaulted- in ` payment of 
rent and the . Trustees ` for the Port 
of Calcutta instituted Title Suit No. 85 of 
1970 -claiming- recovery of possession by 
evicting the lessee and: for -arrears of rent. 
That suit was decreed on July 6, 1972. On 
October 11, 1972, Engineers Syndicate, by.a 


1979 


registered Deed of Sale transferred thair 
right, title and interest in the suit land. 3o- 
gether with all immovable structurss, 
godowns, sheds, offices, telephones etc., in 
favour of Messrs, Nabendu Goswami and 
Nikhilendu Goswami, a proprietary firm of 
Nirmalendu Goswami (hereinafter referred 
to as the Goswamis) for valuable considera- 
tion therein specified. The Deed of Sele 
provided that the purchaser shall make zr- 
rangement with the Trustees for the Port 3f 
Calcutta either as monthly tenant or as a. 
lessee directly under them and the purchasər 
also agreed to pay all dues then outstandiag 
to the Trustees for the Port of Calcutta. 

2. Sometime in the year 1973 the 
Trustees for the Port of - Calcutta put the 
aforesaid decree into execution in Title Ex. 
Case No. 11 of 1978. The Goswamis, that is, 
the purchasers from the judgment debfor 
Engineers Syndicate paid the decretal arrears 
whereupon the Trustees for the Port of Cal- 
cutta filed an application on August 2, 1974, 
in the execution proceeding stating that the 
judgment debtor has paid all the dues uncer 
the decree and there is no necessity of pro- 


ceeding with the execution case which should . 
Since the: 


be dismissed on full satisfaction. 
said application did not disclose the fact as 
to whether the decree for possession also had 
been satisfied in any manner or not, the ex- 
ecuting court called upon the Trustees zor 
the Port of Calcutta “to let the court knew 
whether it wants to proceed for recovery. of 
possession.” Thé Trustees for the Port of 
Calcutta took no further steps and did not 
answer the queries of the executing court. 
The executing court by an order dated 
December 17, 1974, disposed of the said 
Title Execution Case No. 11 of 1978 on part 
satisfaction, 


8. The Goswamis thereafter obtained a 
lease for 30 years with effect from ‘August 
12, 1975, of the suit land from the Trust=es 


for the Port of Calcutta in terms of a regis- _ 


tered Deed of Lease dated March 11, 1978. 
Just preceding the execution of such a lezse 
the Trustees for the Port of Calcutta filed a 
fresh execution case being Title Execut-on 
Case No. 1 of 1978 for recovery of possess:3n 
in execution of the very same decree as against 
the original judgment debtor namely, Engi- 
neers Syndicate. The said execution case was 
filed on January 8, 1978, and the Goswamis 
filed an application for substituting themszl- 
ves in place of the’ decree holders as aprli- 
cants in the said execution case on the grovad 
that they are the assignees from the. decree 
holders. The original decree. holders, namely, 
the Trustees for the Port of Calcutta gave 
their consent to such substitution and the ari- 
ginal judgment debtor, namely, Engineers 
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Syndicate did not object to. the said prayer 
being allowed. The executing court thereupon 
by an order dated April 10, 1978, albwed 
the application filed by the Goswamis and 
directed that the said Goswamis as the as- 
signees of the decree are permitted to pro- 
ceed with the execution case in place cf the 
decree: holders, The execution petition was 
amended accordingly. 


4, At that stage two sets of objeetions 
under Section 47 of the Civil Procedure ode 
were filed by the petitioners in the two revi- 
sional applications now before us. In one, the 
objectors were A. S. Mallik and N, R. Banerji 
carrying on business in a part of the suit land. 
They claimed to be sub-tenants in respect of 
a part of the suit land in their occupation 
under Engineers Syndicate. In the other one 
Md. Safi was the objector who too claimed 
to be carrying on business in a part o? the 
suit land as a sub-tenant under the prircipal 
judgment debtors, namely, Engineers Syndi- 
cate. Both the objectors raised substantially 
the same objection, namely, that the dscree 
holder and the judgment debtor both having 
transferred their right, title and interest in 
favour of, the Goswamis and the original de- 
cree holders, namely, the Trustees for the 
Port of Calcutta having filed an application 
in the earlier execution informing the 2ourt 
of full satisfaction the decree is no lenger 
executable. They also claimed that -here 
being no specific assignment of the decrze by 
the Trustees for the Port of Calcutta in fevour 
of the Goswamis, the Goswamis cannot pro- 
ceed with the execution ‘case. It was also 
claimed on their behalf that the decree ander 
execution being a fraudulent and colusive 
one—the whole object being to evict the sub- 
tenants from the portions occupied by them 
—the execution case is liable to be dism ssed. 


5. Both the Trustees for the Port of Cal- 
cutta and the Goswamis filed their rejoinders 
to the said objections. So far as the Trustees 
for the Port of Calcutta are concerned, they 
claimed that they are no longer necessary par- 
ties since they have transferred their right, 
title and interest under the decree in favour 
of the Goswamis. The Goswamis, on the other 
hand, took. the stand that the executon is 
still maintainable in law, the objectcrs as 
sub-lessees being bound ‘by the-decree. They 
further challenged the locus standi of the ob- 
jectors to file such objection’ under Sec. -47 
of the Code of Civil Procedure when they 
were not parties to the suit. They also 2laim- 
ed that whatever right, title and interest the 
objectors had the -same stood extingsished 
by the decree and when they took lezse of 
the suit land from the Trustees they dd not 
take settlement of the said land subject žo the 


-> 
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alleged subtenancy of the objectors. Accord- 
ingly; the Goswaznis claimed! that the objec- 
- tions under Section 47 of the Civil Procedure. 
Code being without any substance the same 
should! be- dismissed. ~ 2 

6. -These objections ‘were. heard on evi- 


dence and were- dismissed’ by two imdepen- ` 


dent orders passed' on the same date, namely, 
June 16, 1978. The learned judge. held that 
when on the order recorded by the execut- 
ing court the earlier execution case stood dis- 
posed of on part satisfaction and when the 
decree holders, namely, the Trustees for the 
Port of Calcutta had settled the suit pre- 
mises in favour cf the Goswamis, : the Gos- 
wamis are entitled’ to proceed: with the execu- 
tion in view of the provisions of Section 146 
read with Order 21.Rule 16 óf the Civil Pro- 


cedure Code. The, learned’ | Judge’ 
further held that the application 
for -substitution in place of the de- 


cree-holders át the instance of the Gos- 
wamis having been allowed, the right of the 
Goswamis to proceed’ with ‘the execution can 
no longer be challenged since that issue was 
finally decided by the order: allowing the 
substitution which would operate as res judi- 
cata between the parties. The learned judge 
overruled the ‘objection that the decree is 
vitiated by fraud and collusion on a finding 
that no such fraud. or collusion could be 
proved by the objectors, So as the objectors 
A. S; Mallick and N. R. Banerji are concerned, 
the learned.’ judge further found that since 
they were’ carrying’ on, a partnership’ ‘business 
which was not a registered one, such a` firm 
has no locus standi to enforce their alleged 
right by miaintaining an objection under Sec- 
tion 47 of the Civil Procedure Code. The ob- 
jections were accordingly overruled and” feel- 
ing aggrieved’ the objectors moved the’ above 
revisional applications and obtained Rules 
thereon from this Court on August 21, 1978. 


T. Mr. Mukherji appearing in. support of 


these two: Rules has raised two points. Ini ih : 


first place, it Has beem contended’ by'--1 
Mukherji that the original decree P ek 
namely, the Trustees for the port of Calcutta 


in their application dated. August 2, 19174, 


having certified full: satisfaction of: the de- 
cree'‘there can be no, further execution. Ac- 
cording to Mr. Mukherji, the -order -of the 
executing court recording. part satisfaction on 
such an application is wholly inconsequential 
since under Order 21 Rule 2 (8)' of the Civil 
Procedure Codé the satisfaction of the entire 
decree having been certified’, the same should 
prevail irrespective’ of whether such satis- 


faction had been recorded or not: The second ° 


point raised: by: Mr. Mukherji is that on the 
admitted facts the interest of ‘the : decree 


holders as: also: that of the judgment’ debtots l 


A. LR. 


having devolved on cne and the same person, 

namely, the..Goswamis the decree must be 

held: to: have become extinguished because the . 
opposite character cf debtor and creditor hav- 

ing united in the same person’ there is an 

extinction of -the liability. It should, however, 

be noted that: the: second point. thus raised 

by Mr. Mukherji had not been argued in that 

way before the executing. court but the point 

being covered by the objection and having 
been argued as a principle of law on the ad- 
mitted facts we have allowed Mr. Mukherji 
to raise the same before us. 


8. Though the Trustees for the’ Port of: 
Calcutta had entered appearance they are not 
contesting these Rules, Obviously they stand 
by their pleading, namely, that they having 
settled the suit land in favour of the Goswami 
are no longer interested in the present execu- 
tion. These Rules, however, have been con-. 
tested’ by the Goswamis. Mr. Dutt. appearing 
on: their behalf has contested both the points 
raised by Mr. Mukherji. According to Mr. Dutt 
the executing court having recorded part 
satisfaction in its order dated December 17, 
1974, it is no longer open to the obejctors to 


claim’ that: there had been full satisfaction 
‘of the decree. According: to Mr, Dutt, the. 


parties are not entitled to go behind the re- 
cord aid claim that there had been full 
satisfaction so that the decree is no longer: 
executable- So far as the other objection rais- 
ed by Mr. ‘Mukherji is concernéd, according. 
to Mr. Dutt the doctrine of merger can. have’ 
application only in the-event that’ there was 
the nécessary intention to merge and no. such 
intention having been established in the pre- 
sent. case it cannot be said that there was a’ 
complete merger of the two interests, name- 
ly; that of the decree holder and the judgment 
debtor resulting in extinction of the decree. 


. 9... We have carefully considered the rival 
contentions put forward before us; To support 
the first point raised, Mr. Mukherji relies on 
the: provision. of Order 21 Rule 2 of the Civil 
Procedure Codé:which is set out hereunder: | 
: 2: (1) Where any money payable under a 
decree of any kind is paid out of Court, or 
the decree is otherwise adjusted in whole or 
in part-to the satisfaction :.of the decree- 
holder; the decree-holder shall certify such 
payment or adjustment to the Court whose 
duty it is to execute the decree,.and the 
Court shall record the same accordingly. , 
(2) "The judgment-debtor also may .inform 
the ‘Court: of: such payment ‘or adjustment, 
and apply to the Court to.issue a notice to 
the decree-holder to show cause, on-a day 
to be fixed.by the Court, why such payment 
or adjustment should mot be recorded as: cer-. 
tified;..arid- if, ‘after service of such notice, 
the decrée-holder™ fails _to-. show cause why. 
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the. payment ‘or adjustment should not ' be 
recorded as certified, the Court el recerd 
the same accordingly. 

(8) A payment or: adjustment,’ ‘qihiah tas 
not been certified or recorded as aforesaid, 
shall not be recognised by any Court execut- 
ing the decree. ~ 
Particular reliance is placed on the terms of 
sùb-rule (8) as aforesaid, and an earlier Bench 
decision of this Court in the case of Tarak 
Nath Sarkar v. Natabar Mondal, 
21 Cal LJ 632: (AIR 1915 Cal 744 (Z): 
No doubt sub-rule (8) provides that 
a payment or adjustment which ‘has 
not been’ certified or recorded shall not 
be recognised by any court executing the 
decree which necessarily implies that any suzh 
payment or adjustment which has either be2n 
certified or recorded -shall be so recognised, 
yet we are unable:to go to such an extent as 
to hold that even where an adjustment had 
been recorded by an order of the court ad- 
judging the extent or nature of the adjust- 
ment we can override. the said record ard 
go by the certification. itself, In the case m- 
lied on by Mr. Mukherji the record itself 
was not available and it was found as a fact 
that full satisfaction of the decree was ceri- 
fied by the decree holder in an application 
made by him. In that context, it was laid 
down by Sir:Ashutosh Mookerji that the ds- 
cree-holder having certified the adjustmeat 
the Court should recognise- such adjustment 
even if recording thereof is not available -o 
the court. That was not a case like the pr- 
sent one where the decree holder in substance 
certified part satisfaction ‘though prayed for 
dismissal of the execution on full satisfaction 
and the court having made the necessary. ad- 
judication had recorded merely a part sats- 
faction of the decree. In a case of this nature, 
in our view, the certification itself cannot 
prevail and the same cannot. override tke 
court’s order which is binding’ on the parties. 


In this view, we must: overrule. the first pone 


raised by Mr. Mukherji. 


10. The second point raised . Ag ` Mr. 
Mukherji raises an important question ` of 
law. On the facts set out heréinbefore it is 
well established that the Goswamis acquired 
right, title and interest of the judgment-debtcrs 
namely, Engineers Syndicate in the svit 
land together with the liabilities by purchasa. 
After such purchase they paid off the arrears 
of rent decreed in favour of the Trustees and 
they in their turn took settlement. of the 
suit land from ‘the Trustees and stepped into 
the shoes of the. decree holder. According .to 
Mr. Mukherji both the interests, that is, tke 
interest cf the decree holder and the judgmeat 
debtor having vested in the same person, 


namely, the Goswamis the decree must. be — 


A..S. Mallick v. Trustées for Pert.of Calcutta (A. K. Sen J.) ‘[Prs. 9-10] Cal. 271 


held to have been extinguished, According ‘to 
Mr. Mukherji if a decree for delivery of pos- 
session is. yet to be executed it has to bə ex- 
ecuted by the Goswamis, against themsz=lves 
which is inconceivable. On the autho-ities 
cited, in our view,. the objéction raised by 
Mr. Mukherji has great substance. Even at 
a time when a provision corresponding to the 
second proviso to Rule 16 of. Order 21 of 
the present Code of -Civil Procedure had not 
been incorporated in the Code the Full 
Bench in the case of Degumburee Dabee v. 
Eshanchunder Sein (1868) 9 Suth WR 230 
recognised extinguishment of a decree under 
similar circumstances. Therein, it was ruled 
by Sir Bernes Peacock that where one of the 
several judgment debtors purchases a decree 
against himself and his co-debtors he cannot, 
issue execution against his .co-debtors and 
recover from them thé whole amoun- of 
the common debt. The principle so laid down 
by the Full Bench has consistently been ap- 
proved and followed. Jenkins, C. J., in Rus- 
tomji v. Purshotamdas, (1901) ILR 25 3om 
606 pointed out that it is an elementary rule 
of procedure that the same individual - even in 
different capacities cannot be both the pain- 
tiff and the defendant in one and the sme 
action in. any of its stages whether before 
decree or after decree in proceedings in 
execution. This rule was recognised and codi- 
fied in part in proviso’ (b) to Section 232 of 
the Code of 1882 which corresponds to the 
second proviso to Rule 16 of Order 21 of the 
present Code but that provision by. itsef is 
not. exhaustive. It has been held ‘as suck by 
the Full Bench of Travancore Cochin High 
Court in the case of Ahamed v. Kochummini 
AIR 1956 Trav. Co. 171. Application of the 
said principle irrespective of the said proviso - 


to Rule 16- 0f ‘Order , 21, was recognised by 


Patna ‘High Court in the .case of Chapala 
Debi v. Rakhal Chandra AIR 1964 Pat 363 
where it was laid down that where a decree 
for eviction is. passed in. favour -of several 
decree-holders against 'the'quondam lessee arid 
the decree holders hold’ several shares in the 
house ‘property the subject óf. lease, then an 
adjustment between some of ‘the decree 
‘holders and the judgment debtor lessee 
‘whereby the lessee steps into the shoes of 
those dectee holdéts, should legally be taken 
as satisfaction of the eviction decree pro 
tanto. ‘This position is also recognisec by 
‘the Bombay High Court by the Bench deci- 
sion in the’ case of Namdeo v. Vijay Krmar 
AIR 1968 Bom 244, In our view Mr. Mukher- 
ji can justly invoke the above principle in . 
support of his contention that when Goswa- 
amis have since acquired the interest bota of 
the decree holders and the. judgment .debtor 


-so far as ‘the decree for recovery of posses- 


~_— P 


272, Cal. [Prs. 10-14] .A. S. Mallick v. Trustees for. Port of Çalcutta (A. K. Sen J.) 


sion is concerned, the decree must be held to 
be extinguished. 


-IL Mr. Dutt appearing on behalf of the 
Goswamis has, however, contended that there 
“can be such ‘extinguishment of the decree only 
on the merger of the two interests and there 
ean be no such merger unless an intention to 
merge is established. Mr. Dutt has referred 
to a number of English decisions apart from 
a decision of the Privy Council and the other 
of the Supreme Court. Principles laid down 
in these decisions being the same, in our view 
it will be sufficient if we refer to the Privy 
Council decision and the decision of the 
Supreme Court. The’ Privy Council decision 
relied on by Mr. Dutt is the decision in the 
case of Dulhin Lacchanbati Kumari v. Bodh 
Nath Tiwari 48 Ind App 485 : (AIR 1922 PC 
94). It was laid down by the Privy Council 
that in the case of acquisition of the inferior 
right by the holčer of a superior interest there 
arises no merger ipso jure the intention be- 
comes a relevant consideration. This prin- 
ciple was approved by the Supreme Court 
in the case of Jyotish Thakur v. Tara Kanta 
Jha AIR 1968 SC 6C5 where it was laid down: 
“The legal position as regards merger apart 
- from these statutory provisions may be ‘stated 
thus: That while the union of. the superior 
and the subordinate interests will not auto- 
matically cause a merger, merger will be held 
to have taken place if the intention to merge 


is ‘clear and not otherwise.” Strongly relying ' 


on the principles thus enunciated Mr. Dutt 
had -seriously contended that we should not 
come to a conclusion that there was a merger 
of the interest of the judgment debtors in 
that of the decitee holders ‘when’ both those 
interests were acquired by. the Goswamis, We 
are, however, of the opinion that intention 


does not really count in a: case like the „pre~ 


sent one where the acquisition is not of an 
inferior right by the holder of a superior in- 
terest. The Privy Council rightly pointed that 
in cases of that nature for different considera- 
tions one who acquires the, inferior right may 
hold the same independently ` of his superior 


rights. ‘But in a case like the. present one by. 


acquiring the interest. both of the decree 
holder and the judgment ‘debtor. the same 
‘person invests in him both; the characters’ of 
being of the decree holder’ and the judgment 
debtor. Haying assumed the said position cer- 
tainly it is not concaivable that he could still 
put the decree into execution as against him- 
self and enforce the ‘relief thereunder. It had 
been rightly pointed out. by Mr. Mukherji 
that the decree being one of récovery of pos- 
session against the lessee it has got to` be 
executed as against the lessee ‘or’ the trans- 


feree of the lessee’s interest. ‘So far as subor- 


dinate. interests created -by the lessee are. 
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concerned, be it a lease or otherwise they 
would be bound by the decree in the sense 
that when the lessee is evicted they would 
also be evicted along with the lessee. There 
can be no independent execution as against 
the holders of such subordinate interests. 
Therefore, unless the Goswamis can take out ` 
an execution against themselves they cannot 
evict the holders of subordinate interests 
created by the original judgment debtors like 
the present objectors. Such being the position 
it has rightly been contended that both the 
interest of the judgment debtor and decree 
holder having vested in the same person, he 
cannot donaeivably levy execution against 
himself and therefore, the decree must neces- 
sarily be held to have been extinguished. 


12. Incidentally Mr. Dutt had strongly 
contended that by the transfer dated October 
11, 1972, executed by Engineers Syndicate, ' 
the transferees Goswamis acquired no right, 
title and interest, and as such, it cannot be 
said that there hed been amy merger of the 
interest of the decree holdérs and that of the 
judgment debtors. According to Mr. Dutt 


_ such transfer’ was effected when the lease 


stood terminated by the decree so that the 
transferor had no right, title and interest to 
transfer. We are, however, available to accept 
such a contention of Mr. Dutt. True, by the 
decree, the lease in favour of the original 
lessee, namely, Engineers Syndicate stood — 
determined so that Engineers | Svndicate had 
no longér any-right, title and interest as a 
lessee but so ‘long possession had“not been 
recovered’ by execution of' the decree his 
possessory title still remained and such title 
constitutes: transmissible interest ‘in the- pro- 
perty which is good against’ the whole world 
except the rightful’ owner. (Seé Halsbury’s 
Laws of England 3rd Edition Vol. 24 Art. 
490) Such ‘being the position, it cannot be 
said that by ‘the transfer from the judgment 
debtors the Goswatnis acquired no interest in 


‘the property ‘which’ could be said to be still 


subsisting in the original judgment debtors. 


18. ‘In the result, we hold that the Gos- 
wamis ‘having ‘acquired both the interest of 
the decree holders and the judgment debtors 
in respect of the suit property the decree for 
recovery of possession stood extinguished in 
law and there could be no further execution 
at the instance of the Goswamis. ge) E 


`: 14. ‘Before: we: dispose of finally the two 
revisional applications we must dispose of twa 
other objections raised‘ by Mr. Dutt. So far 


vas the objection raised by ‘A. S. Mallick and 
Ni R: Banerji: is concerned, it had: been con- 


tended by Mr. Dutt that since they’ constitute 
an unregistered partnership. the: objection pre- 
ferred by them is-hit by Section 69 ‘of the 
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Partnership Act as found by the learned ex- 
ecuting court, and as such, objection at their 
imstance was not. maintainable.. In our view, 
there is substance in this objection becavse 
it has been found as a fact that these objec- 
tors constituted an unregistered partnership 
and the claim put forward on behalf of such 
a partnership was clearly not sustainable as 
it was unregistered. Mr. Mukherji has ccn- 
tended that even if this objection be upheld 
liberty must be reserved in favour of these 
objectors to raise a fresh objection because 
since then the partnership had been regist=r- 
ed. In our view, when we are rejecting the 
objection only on the ground of non-macn- 
tainability because of the provision of Sec- 


tion 69 of the Partnership Act, certainly it . 


would remain open to the objectors to pze- 
fer a fresh objection as and when they get 
themselves registered. But nonetheless whan 
the objection with which we are now ccn- 
cerned was preferred by them ata time when 
they were not registered, the objection mest 
be held to be not maintainable so that the 
order as passed by the executing court ov=r- 
ruling their objection must be upheld. Stb- 
ject to the observation made hereinbefore, 
their revisional application fails and is ds- 
missed. Relevant Rule is, therefore, ds- 
charged, 


15. So far as Md. Safi is concerned, he 
too has filed an objection under Section 47 
claiming to be a sub-lessee under the original 
judgment debtors. Though there was no spe- 
cific denial of such a claim in the executiag 
court by the Goswamis yet before us it had 
been sought to be argued by Mr. Dutt that 
what they were paying was not rent but ser- 
vice charges, and as such, they cannot be 
said to be the sub-lessees. Even if we r- 
cept the contention of Mr. Dutt and hcld 
that Md. Safi was allowed- to occupy a part 
of the suit land on payment of certain service 
charges by the original lessee, that certairly 
would constitute at least license in favour 
of Md. Safi which would entitle him to ratse 
an obejction under Section 47 because ʻe 
cannot then be evicted in execution of a 
decree against his licensor if the decree bas 
been extinguished and he can certainly sek 
protection of his possession until license <n 
his favour has been terminated. Therefora, 
it is not necessary for us to go into and de- 
cide as to whether the objector Md. Safi was 
really a sub-lessee under the original less2e 
or not, The objection raised by Md. Safi. 
therefore, must prevail. The revisional appii- 
cation preferred by him, therefore, succeeds 
and the judgment and order of the executing 
court dismissing his objection is set aside, 
It be declared that as the decree for posses- 
sion stands extinguished there can be no fur- 
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ther execution thereof, The execution case, 
therefore, is dismissed. The Rule is made ab- 
solute. There will be no order for costs in 
either of the two Rules. 
B. C, CHAKRABARTI, J. :— I agree. 
Order accordingly. 
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SANKAR PRASAD MITRA, C. J. S. C. 
GHOSE, SABYASACHI MUKHARJI, 
S, K, DATTA AND A, K. JANAH, JJ. 


Sm, Sita Agarwalla and others, Ap- 
pellants v, Harrimally Currimbhai Lalji 
Sajan and others, Respondents. ‘ 

Spl. Div. Bench Reference No. 1 of 
1960 in A.F.A.O, No, 41 of 1954, D/- 
14-5-1979, 


W. B. Non-Agricultural Tenancy Act 
(20 of 1949), S. 88 — Applicability — 
Pending execution proceeding — Proceed- 
ing must be actually pending on date of 
Act coming into force, | 


For the application of the section to a 
particular case, in which a decree for 
ejectment was passed before the West 
Bengal Non-Agricultural Tenancy Act, 
1949 and during the currency of the 
Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act, 1940, it is ne- 
cessary that an execution proceeding 
should be actually pending at, the date 
of coming into operation of the perma- 
nent Statute of 1949, Case law discus- 
sed. (Para 14) 


In the instant case > the High Court 
affirmed. the decree for possession on the 
2nd July, 1946; but at the same time 
made an order that the operation of the 
decree would remain stayed so long as 
the Temporary Act of 1940 continued in 
force. The temporary Act of 1940 was 
repealed by the permanent Act of 1949 
on the.15th May, 1948. And the decree- 
holder filed the execution petition on the 
24th March, 1950. On these facts it can- 
not be urged that execution of the de- 
cree was pending during the entire pe- . 
riod of operation of the stay order and 
was also pending at the commencement 
of the 1949 Act. (Para 26) 

The word ‘pending’ cannot be given 
an extended meaning as it is a sound 
rule of interpretation that a Statute 
should be so construed as to prevent the 
mischief and to advance the remedy 
according to the true intention of the 
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makers of the Statute, It would be go- 
ing against the true intention of the 
makers of the Statute if the court ex- 
tends the meaning of the word ‘pend- 
ing’ in Section 88 of the West Bengal 
Non-Agricultural Tenancy Act, 1949 to 
a proceeding in execution for ejectment 
which could not be launched at all on 
the date of commencement of the Act 
in view of the order for stay that was 
passed on the 2nd July, 1946. 


(Para 43) 

Cases Referred: ` Chronological Paras 
AIR 1988 SC 697 43 
AIR 1958 Cal 313: 62 Cal WN 576 14, 
15 

AIR 1957 SC 503: 1957 Cri LJ 605 30 
(1955) 59 Cal WN 243 14 
(1954) 58 Cal WN 502 f 14, 25 
AIR 1951 Cal 569 34 


AIR 1948 Cal 45: 51 Cal WN 131 32 
AIR 1942 Cal 121: 45 Cal WN 859 37 
AIR 1942 Cal 153: 46 Cal WN 33 39 
AIR 1937 Cal 259: 41 Cal- WN 531 41 
(1882) 20 Ch D 637, Re: Clagett’s Estate, 

Fordham v. Clagett 30 

Rabindra Nath Mitra- and Gobinda 
Chandra Paul, for “Appellants; Manindra 
Nath Ghosh and Asoke Kumar Sen 
Gupta, for Respondents. 

SANKAR PRASAD MITRA, C., J. 
On September 14, 1914, the lease in re- 
spect of the suit land (13 Bighas 8 Cot- 
tas and 13 Sq. Ft.) was executed by the 
predecessor-in-interest of the parties 
for a period of 15 years commencing 
from the ist Ashar, 1321 B.S. with op~ 
tion for renewal for another 10 years, 

2. On May 28, 1940, the appellant fil- 
ed a suit for ejectment after expiry of 
the original term and the renewed term 
and for recovery of arrears of rent and 
mesne profits in the appropriate Court. 

3. On the 0th May, 1940 the Bengal 
Non-Agricultural Tenancy (Temporary 
Provisions) Act IX of 1940 came into 
force. 

4. On March 28, 1941, the trial court 
dismissed the plaintiff's ‘claim for eject< 
ment but only granted a decree for 
rents, 


5. The plaintiff preferred an appeal. 
This was T. A. No. 210 of 1941 in the 
Subordinate Judge’s Court at Alivore. 
On the 12th January, 1942, the Second 
Additional Subordinate Judge, Alipore, 
allowed the appeal granting a decree for 
ejectment and confirming the decree for 
rents and mesne profits which the: trial 
court had passed. 

6. On the 6th March, 1942, Gangjee 
Sajun & Co, the lessee under the said 


i 
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lease ‘preferred a second appeal to this 
Court marked S. A. No. 614 of 1942. 

7. The High Court on July 2, 1946, 
affirmed the decree of the Second Addi- 
tional Subordinate Judge at Alipore 
with the variation that the execution of 
the decree would remain stayed so long 
as the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act IX of 19406 
was in force. 

8. On May. 15, 1949, the said Tempo- 
rary Provisions Act was repealed by the 
West Bengal Non-Agricultural Tenancy 
Act (Act XX of 1949), Soon after the 
repeal of the Temporary Provisions Act, 
the decree-holder in the ejectment suit 
filed an execution petition. This was 
marked as T, Ex. Case 48/1950 in the 
Third Court of the Munsif at Alipore 
dated the 24th March, 1950. 


9. On the 17th January, 1953, on the 
objection of Gangjee Sajun & Co. the 
execution case (Misc, Case No. 223 of 
1950) was dismissed. 

10. On July 24, 1953, the order dis- 
missing the execution case was affirmed 
in appeal (Misc. Appeal No, 137 of 1953) 
by the Second Additional Subordinate 


‘Judge, Alipore, 


ll. The decree-holder then preferred 
an appeal to this Court on the 8th Sep- 
tember, 1954 (S.M°VA. 41 of 1954). 

12. On the 26th June, 1958 Binayak 
Banerjee, J. referred SMA. 41 of 1954 
to a Division Bench. 

13. The appeal was heard by P. N. 
Mukherjee, J. and Niyogi, J. The argu- 
ments before the Division Bench centred 
round the provisions of Section 88 of the 
West Bengal Non-Agricultural Tenancy 
Act, 1949 which was a permanent Act, 
Section 88 runs thus: 


“The provisions of this Act shall have 
effect in respect of all suits, appeals or 
proceedings including proceedings in 
execution for ejectment of a non-agri- 
cultural tenant which are pending at the 
date of commencement of this Act.” 


14. The Division Bench has considers 
ed the judgments of Das and Guha Roy, 
JJ. in Jadunath Das v. Mrinal Kanti 
Saha, (1954) 58 Cal- -WN 502; of S. R 
Das Gupta and Mallick, JJ. in Panchu- 
moni Dassi v. Bhuban Mohan Mukher- 
jee, (1955) 59 Cal WN 243; and of Guha 
Roy and Renupada Mukherjee, JJ. in 
Tarapada Biswas v. Mrityunjay Mukher- 
jee in 62 Cal WN 576: (AIR 1958 Cal 
313), The Division Bench has noted that 
all the three previous Division Benches 
have ultimately agreed in holding that, 
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for the application of the section to a 
particular case, in which a decree for 
ejectment was passed before the West 
Bengal Non-Agricultural Tenancy Act, 
1949 and during the currency of the 
Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act, 1940, it was ne- 
cessary that am execution proceecing 
should be actually pending at the cate 
of coming into operation of the perma- 
nent Statute of 1949. 

15. The ultimate conclusion, therefcre, 
of all the three Division Benches which 
had previously construed Section 88 of 
the 1949 Act was the same; but P. N, 
Mukherjee, J. (sitting with Niyogi, J.) 
has pointed out that in Tarapada Bisw2s’s 
case Renupada Mukherjee, J. was inc in- 
ed to take a different view and concsde 
a greater scope to the section by inchid- 
ing within it cases also of decrees, pess- 
ed before the permanent Act, for which 
no execution had been taken out before 
the new Act, possibly because of Lhe 
currency of the earlier temporary Sia~ 
tute, and none was pending at the date 
of its coming into operation. P. N. 
Mukherjee, J. has expressed the vaw 
that “having regard to the importance 
ofthe matter and certain new aspects 
which still need consideration, itis pre- 
eminently a case which, inthe circcm~- 
stances, should go before a Special 
Division. Bench, so that the law on the 
point may be finally settled on a con- 
sideration of all relevant aspects of 
the matter.” 

16. The Division Bench sent the case 
to the learned Chief Justice for an ap- 
propriate reference to a Special Dfvi- 
sion Bench under Proviso (ii) of Rule 1, 
Chapter If of the Appellate Side Rules. 

1%. On August 9, 1960, Lahiri, C. J. 
constituted a Special Division Bench con~ 
sisting of Bachawat, Sinha and P. N. 
Mukherjee, JJ. The Special Divis:on 
Bench heard the matter on the 17th, 1léth 
and 19th August, 1960. 


18. On Sept. 15, 1960, the Special Divi- 
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sion Bench passed the following order— - 


“In this matter, we are unable to reech 
a unanimous decision. Accordingly uncer 
Rule 9 read with Rule 6 of Part II of 
Chapter VII of the Appellate Side Rules, 
we refer this matter to the Hon’ble the 
Chief Justice for constitution of a larger 
Bench.” 

19. Rules 6 and 9 of Part II of Chep- 
ter VII of the Appellate Side Rules ere 
as follows:— 

“Rule 6. In making the reference to 
a Full Bench under any of the abcve 
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Rules 1 and 2, the referring Judges may 
recommend to the Chief Justice, if they 
think fit, that a Full Bench ef five 
Judges be constituted. 


Rule 9, For the purposes of the above 
Rules, a Bench of 3 or more Judges 
hereafter constituted by the Chisf Jus- 
tice under Rule 1 (ii} of Chapter II of 
these Rules shall be deemed to be a Full 
Bench,” . 

20. There were various other proceed- 
ings after September 15, 1960. U_timate- 
ly, on the Ist August, 1972, the present 
Full Bench was constituted by me. On 
the 10th August, 1972, we were inform- 
ed that the appellant was dead. Steps 
for substitution of the heirs of the de- 
ceased appellant were then taken. We 
fixed the hearing on the 13th Septem~ 
ber 1977 by an order which we passed 
on August 31, 1977; but the parties on . 


‘September 13, 1977, wanted time for 


filing the affidavit-in-opposition and the 
affidavit-in-reply. We again fixed the 
hearing on the 24th February, 1978. On 
that day it was represented to us on be- 
half of the respondents that the decree- 
holder’s interest had vested in th= State 
and it-was no longer possible for the 
decree-holder to proceed with th2 exe- 
cution case. This contention of she re- 
spondents, however, wasnot accepted by 
counsel for the appellants, The parties 
agreed to a procedure for adjudicetion of 
this particular dispute and we made the 
following order on February 24, 1978:— 

“The matter is adjourned sine die. 

“The matter will now go back to the 
learned single Judge for a decision as to 
whether the decree-holder’s inter2st has 
vested in the State and as to whether 
the decree-holder in view of suca vest- 
ing can proceed with the application for 
execution any further in Title Execution 
Case No. 48 of 1950 in the Third Court 
of the Munsif at Alipore (Lalji Acarwala 
Jain v. Sm. Kairunnessa Fakir Md. 
Sajan), 


“After the matter is decided by the 
learned single Judge, liberty is g-ven to 
the parties to mention this reference for 
further hearing. 

“This order is made on the suggestions 
made by the learned Advocates appear- 
ing on both the sides,” 

21. On March 21, 1978, I assigred the 
hearing of the dispute regarding vesting 
of the decree-holder’s interest raised be- 
fore us on Feb. 24, 1978 to B.C. Roy, J. 

22. B. C. Roy, J. has delivered his 
Lordship’s judgment on the 2nd May, 
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1978. His Lordship is of opinion that tion except for purposes of Section 88 
under the provisions of Section 6 (1) (g) thereof, He concedes that if the said 
‘of the West Bengal Estates Acquisition Act was applicable to the -instant case, 
Act, 1953, an intermediary is entitled his clients would not be entitled to 
to retain lands comprised in mills, face execute the decree for eviction in view 
tories or workshops even though he of the provisions of Sections 7 and 9 of 
was not in Khas possession of the same the Act, But his contention is that 
at the date of vesting provided that the provisions of the said Act cannot 
there is no subsisting lease in respect be attracted to the instant appeal inas- 
of the said land on the date of vesting. much as no proceeding in execution for 
The learned Judge has found that in  ejectment was pending at the date of 
the instant case there is no dispute commencement of the Act, In fact, be- 
that the registered lease on the basis tween the 2nd July, 1946 and the 24th 
of which the tenant was inducted into March, 1950, no execution petition was 
possession of the suit property expired filed in any Court and the 1949 Act 
tong before the coming into operation came into force on the 15th May, 1949 
of the West Bengal Estates, Acquisition before steps for execution were launch< 
Act. The land in question has also ed, . 

been retained by the intermediary on 25. The direct authority on this point 
submitting Return in Form ‘B’ pursuant js ine Division Bench Judgment in 
to the Notice which the authorities had Jadunath’s case reported in- (1954) 38 
‘issued asking him to submit the Re-. Cal WN 502, In that case it has been 
turn. The learned Judge has held that held explicitly by this Court that what 
the decree-holder intermediary though -the west Bengal Non-Agricultural Ten- 
not in actual possession of the land in aney Act, 1949 ‘contemplates is that the 
question is entitled to retain the same suits, appeals: or proceedings referred 
in his Khas possession as the same i8 to in Section 88 of the Act must be 
comprised in. mill and workshop and aetually pending at the date when the 
the same has also been allowed to be Act comes into operation. Accordingly 
retained as there was no lease subsist the mere fact that the decree for eject= 
ing in respect of the land immediately ment was passed on the 12th July, 
before the date of vesting. The execu- 1948 (Jadunath’s case), could not be 
tion proceeding for recovery of posseS= executed in view of the direction con- 
sion of the said land as well as tha tained in the judgment to the effect 
instant appeal arising out of it, B. C. that there would be stay of execution 
Roy, J. has held, are maintainable at Gf the decree till the life of the Bengal 
the instance of the decree-holder ap" Non-Agricultural Tenancy Act X of 
pellant, His Lordship has then directed yo49 does mot connote that the execu- 
Bench, entire period during which the stay 


23. The correctness of the judgment operated, : 
of B. C. Roy, J. has been challenged 26, In our case also the High Co 
before us by Mr, Ghosh appearing for affirmed the decree for possession om 
the respondenis, We are of opinion the 2nd July, 1946; but at the s 
that it is mot open to this Bench to time made an order. that the operati 
sit in judgment on the decision of B. C. of the decree would remain stayed so 





this Bench had passed on February 24, tinued in force. The temporary Act of 
1978 on the invitation of the parties, Im 1949 was repealed by the permanent 


from the conclusions he has reached, commencement of the 1949 Act, 


94. Mr, Mitter, learned Counsel for | 27. The conclusions reached in this 
the appellant, has submitted to us that judgment of the Division Bench were 
the West Bengal Non-Agricultural Ten- followed, as we have already seen, in 
ancy Act, 1949 is a prospective legisla- two other Division Bench judgments of 
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this Court except that Renupac2 
Mukherjee, J. was inclined to give . 2 
wider interpretation to Section 88 a- 
though he did not differ from Guta 
Roy, J. In this state of the law, it 
seems to us that, there is no scope fcr 
arguing propositions 
has already been held by this Court. On 
the facts this case it cannot be sak 
that either any suit or appeal or execu= 
tion proceeding for ejectment was penc- 
ing at the date of commencement of tha 
1949 Act to invoke the provisions of 
Section 88 of the said Act. The order 
for stay which the High Court had 
granted was a. bar even to the initie- 
tion of any execution proceeding and 
the bar was removed only when the 
1949 Act came into force, 


28. Mr. Ghosh, learned Counsel fcr 
the respondents, has however, argued 
_ before us that West Bengal Non-Agri- 
cultural Tenancy Act, 1949 is a pieca 
of welfare legislation, He read out to 
us the Statement of Objects and Reé- 
sons for the Bill which was moved ia 
the West Bengal Legislative Assembly 
published in the Calcutta Gazette Extra- 
ordinary, of 1948, Pt. IV, page 342 
The statement runs thus:— 


“With. the rapid growth of town 
population, there: has been an insistent 
demand specifically -since 1927 for a 
legislative measure regulating the righs 
and interest of non-agricultural tenants, 
At present the tenants in urban areas 
enjoy no statutory rights, Their pre- 
sent rights are only what may be em- 
bodied in a contract with the landlor-i 
The provisions of the Transfer of Pro- 
perty Act afford them little protectica 
against arbitrary eviction and enhance- 
ment of rent. To meet such a situe 
tion, the Government set up of a Com- 
mittee of Enquiry in 1938 to investiga-e 
the existing rights and obligations cf 
the non-agricultural tenants in tke 
Province and to recommend necessary 
measures for safeguarding the interest 
of both the landlords and the tenants, 
The appointment of the Committee was 
a signal for a large scale eviction 2 
tenants by the landlord, Matters came 
to a head and Government had to pass 
a Temporary Provisions Act in 194), 
stopping, such evictions in Municipal 
Areas other than Calcutta. A compra- 


hensive legislation regulating the 
rights of landlords and tenants in r- 
spect of non-agricultural lands was 
introduced in the last Session of tke 


contrary to what ` 
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Bengal Legislative Assembly before the 
Partition of the Province and was pass- 
ed by. it after referring it to a Select 
Committee, But it could not become 
law as it was not considered and pass- 
ed by the Bengal Legislative Council. 

“The present Bill contains the same 
provisions as the previous Bill passed 
by the ; Assembly with some minor 


anges. 

29. Mr, Ghosh also relied on the 
preamble to the 1949 Act which said 
that this was “An Aci to make better 
provision relating to the law of land- 
lord and tenant in respect of cer-ain 


non-agricultural tenancies in West 
Bengal.” : 
30. Learned Advocates’ point is that 


when the Court is construing the pro- 
visions of a welfare legislation, if two 
views are possible, the Court shculd 
adopt that view which helps the pur- 
pose of the Act, The temporary Act, 
says Mr, Ghosh, was passed to- protect 
non-agricultural tenants, In Sections 
7 and 9 of the permanent Act also pro- 
tection to non-agricultural tenants, has 
heen specifically provided for. Mr. Gkosh 
drew our attention to decisions of Eng- 
lish Courts which the Supreme Court 
has referred to in Asgarali v. State of 
Bombay, AIR 1957 SC 503. In this 
case the Supreme Court was construing 
the meaning of the word ‘pending’ in 
Sections 10 and 7 of the Criminal Law 
Amendment, 1952. The Supreme Court 
has said. that a legal proceeding is 
‘pending’ as soon as commenced and 
until it is concluded, that is so iong 
as the Court having original cognisence 
of it can make an order on matters in 
issue, or to be dealt with therein, 
The Supreme Court has quoted the 
observations in this connection of Jessel, 
M. R. in re: Clagett’s Estate; Fordham 
v. Clagett, (1882) 20 Ch D 637 atp. 653. 

31. Mr. Ghosh wants us to extend 
the meaning of the word ‘pending’ in 
Section 88 of the said 1949 Act on 
principles indicated by the . Supreme 
Court to give effect to the purpose of 
the Act, 


32. In the instant case the judgment 
and order of this Court has. been re- 
ported in 51 Cal WN 131: (AIR 1948 
Cal 45) (Gangjee Sajun & Co. v. Lalji 
Agarwala Jain). At p: 134 (of Cal WN): 
(at p. 47 of AIR) this Court has stated: 


. “Having regard to the view we have 


taken, we affirm the decision of the 
lower Appellate Court and direct that 
Court to stay’ the decree in so far as 
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it relates to ejectment for the period 
during which the Act continues in 
force.” 

33. This order was passed on the 
2nd July, 1946. Therefore, from the 3rd 
July, 1946, to the 14th May, 1949, no 
Court could either entertain any ap- 
plicatien for or make an order - for 
ejectment im the suit. From this point 
of view the principle which the Sup-- 
reme Court had enunciated, Mr. Ghosh 
realised, could not be applied to the 
instant case. ‘That is why, Mr. Ghosh 
said that notionally an. execution pro- 
ceeding was pending but it remained 
stayed. On this point of ‘notional’ 


pending Mr. Ghosh has cited a few 
authorities, 
34. In Radha Ballav v. Motilal 


Chanda, AIR. 1951 Cal 569, Roxburgh, 
J.. has made cartain observations with 
regard to sub-section (5) of Section 18 
of the West Bengal Premises, Rent Con- 
trol Act, 1950. This sub-section. is in 
these terms: 


“In all applications made under sub- 
section (I) of Section 18 of the said 
Act, which are pending at the com- 
mencement of this Act and in all suits 
referred to in sub-section (5) of the- said’ 
section which are pending at such 
commencement, the said: Act as amend- 
ed by this Act shall apply and shall 
be deemed always to have applied.” 

35. In the case before Roxburgh, J. 
a suit for ejectment of a tenant- on the 
ground that he was an’ ipso facto de- 
faulter under Section 12° (3) of the 
West Bengal Premises Rent Control 
Act, 1948 was filed on July 29, 1949. 
During the pendency of the suit the 
West Bengal Premises Rent Control Act, 
1950 came inte force. In Section 2° (11) 
of this Act the’ definition of ‘tenant’ 
was changed. A tenant, it was 
said, included a person whose interest 
in the premises had been ipso. facto 
determined under the provisions of sub- 
section (3) of Section 12 of the West 
Bengal Premises Rent Control (Tem=< 
porary Provisions) Act, 1948. Section 
18 (1) of the 1950 Act. gave power to 
the Court to rescind or vary decrees 
and. orders or to give relief in pend- 
ing suits in. certain cases. In the case 
before Roxburgh, J. the suit was de- 
creed on August 31, 1950. The land- 
lord obtained. delivery of possession in 
execution. of the decree on. December 1, 
1950. The West Bengal Premises Rent 
Control .Act, 1950 came into. force on 
the 30th November, 1950, changing, 
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inter alia, the definition of tenant as 


already noted. Am appeal against 
the decree for ejectment dated 
the 31st August, 1950, was filed on 
the 4th December, 1950, when the 
amending Act had already come into 
force. But it was held that as the 
landlord had recovered possession of the 
premises, relief under the amending Act 
could not be given. But Roxburgh, J. 
observed that the word ‘pending’ in 
Section 18 (5) of the amending Act 
should be liberally construed so as to 
include a case such as the present wheré 
although no actual appeal was pending 
when the amending Act came into force, 
an appeal was subsequently filed with- 
in limitation. Consequently, the appeal 
was to be disposed of on the basis that 
the law im force at the time when the 
decree was passed on 31-8-1950 was 
the law as it stood amended by the 
1950 Act. 

36. To our case these principles can» 
not be applied. Here, no execution pro~ 
ceeding could possible be pending at 
the date of zommencement of the 1949 
Act in. view of the-order for stay which 
we have. qucted above. In other words, 
there was an impossibility in the eye of 
law of a pending execution proceeding 
for ejectment. This Court’s order. creat- 
ed an impediment to the pendency of 
such a proceeding which was, overcome 
only when the _, 1949 Act,..came. imio 
force. ; 

:3%. The next case of Mr. Ghosh is. 
reported in 45 Cal WN 859: (AIR 1942 
Cal 121) (Suresh Chandra: Mukherjea 
v. Lalit. Mohan Chatterjee), Edgley, J. 
was -considering the provisions of Sec- 
tion 2 (22) end Section 36 of the Bengal 
Money Lenders Act, 1940. Sub-section 
(6) of Sectian 36- provides ‘that: 


` “Notwithstanding anything contained 
in any law for the time being in force-— 


(a) The Court which, in a suit to 
which this Act applies, passed a decree 
which was not. fully satisfied by the 
first. day of January, 1939, may exer- 
cise powers conferred by sub-sections 
(1) and. (2) 

(i) In any proceedings in execution 
of such decree, or 

(ii) On an application for review of 
such decree made within one year of 
the date of commencement of this Act, 
and the provisions of Rules 2 and 5 of 
Order XLVII of the first schedule to the 
Code of Civil Procedure, 1908, shall not 
apply to any Ea application,” 
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38. Before Edgley, J. a mortgage 
suit was instituted and a final decree 
was passed before the 1st January, 1939 
but the decree had not been fully satis~ 
fied before that date. Edgley, J, hes 
said that the proper procedure to fok 
low in applying for relief in such cases 
would be to make an application 
in the execution proceeding, if any, 
is pending, or if no such execution pro~ 
ceeding is pending, to make an applice- 
tion for review. To such application 
for review the rules contained in Char 
ter XXXI of the Original Side Rules, 
Calcutta High Court, do not apply. 


38. This is, therefore, a case in 
which sub-section (6) of. Section 36 
makes an unsatisfied decree pending. 


Section 88 of the 1949 Act which we 
are now considering has made no such 
provision. Counsel for the respondents 
also relied om the case reported in % 
Cal WN 33: (AIR 1942 Cal 153) (Sare 
dindu Mukherjee v. Jahar Lall Agar 
wala) where the same sections of the 
Money Lenders Act have been constru- 
ed similarly at pp. 51 and 52 (of Cal 
WN) :(at p. 166 of ATR). This is a Dive 
sion Bench judgment and it is wortk= 
while quoting two paragraphs of this 
judgment at p. 52 (of Cal WN): (et 
p. 166 of AIR). These paragraphs arë 

“It might still be contended that a 
suit could not be regarded as ‘pending’ 
after a decree had been finally passed 
therein, merely because the decree stil 
Temained to be satisfied. But it $s 
precisely to meet such an argument, ss 
it seems to us, that the legislature pro= 
vided that suits in which unsatisfied 
decrees were outstanding on the ist 
of January, 1939, should come withia 
the scope of the Act. It is only reasom 
able: to construe a Statute in a way 
which, if possible, would reconcile al 
its provisions, The interpretation w=? 
suggest would not only avoid repugn 
ancy in the provisions of the Ben- 
gal Money-lenders Act, but give ful 
effect to the object which the legisla- 
ture appears to have had in view iA 
enacting the legislation, ` 


“The scheme of the Act is no doutt 
primarily to give reliefs in suits inst 
tuted on or after the 1st January, 193¢, 
which is taken to be the material data 
irrespective of the date on which tha 
Act actually came into operation, but 
at the same time, suits instituted before 
the 1st January, 1939, are definitely nct 
excluded, as the definition itself wil 
show.‘ The latter category of suits 
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would ‘come within the- description . of 


Suits ‘pending on that date’, the word 


‘pending’ being for this purpose given 


.an extended meaning so as not to be 


limited to suits in which no decrees 
have been passed, but also to include 
suits in which decrees have already 
been obtained, provided that such de- 
crees were not ‘fully satisfied by the 
Ist of January, 1939.” à 


40. It depends, therefore, entirely 
on the language in which the. Statute 
is framed. An extended meaning to 
the word ‘pending’ can be given only 
when the language of the Statute 
justifies it. In the instant case the 
word ‘pending’ in Sec. 88 of the 1949 
Act does not justify the inclusion of a 
proceeding in execution which could 
not be instituted at all owing to the 
stay order which the High Court had 
granted. 


41. Mr. Ghosh lastly drew our at- 
tention to Brojendra Kishore v. Sk. 
Shamerali, 41 Cal WN 531:(AIR ©1937 
‘Cal 259), In this case it has been held 
that a guardian of a minor appointed 
in a suit continues to be the guardian 
of the minor in the execution proceed- 
ing until he dies or is removed, It is 
not necessary to have a fresh guardian 
appointed in the execution proceedings. 
And Section 141 of the Code of Civil 
Procedure applies to execution proceed- 
ings. 

42. On the basis of this judgment it 
is submitted to us that an execution 
proceeding is a proceeding in continua- 
tion. A suit is there and execution is 
the continuation of the suit. If the 
suit is pending because it is unsatisfied, 


execution must also be deemed to be 
pending. 
43. This line of argument, in, our 


opinion, would give a far-fetched mean- 
ing to the word ‘pending’ in Section 88 
of the 1949 Act, ‘Because it is a wel- 
fare legislation the Court should try 
to interpret its provisions liberally 
keeping in view the purpose for which 


‘it has been enacted; but liberal inter- 


pretation has its limitations. “Proceed- 
ings in execution for ejectment” have 
been specifically referred to in Section 
88. On the facts and in the circum- 
stances of this case we cannot by any 
stretch of imagination hold that ‘any 
proceeding in execution for ejectment 
was pending at the date of commence- 
ment of 1949 Act when-even the initia- 
tion of such a proceeding was barred 
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by the stay order passed by this Court 
on the 2nd July 196 An extended 
meaning to th2 word ‘pending’ as sug- 
gested by Mr. Ghosh would make the 
expression “including proceedings in 
execution for ejectment” in Section 88 
redundant. The Supreme Court in 
Sevantilal v. Ccmmr. of Income-tax (Cen- 
‘{tral) Bombay, AIR 1968 SC 697, has said 
that it is a sound rule of interpretation 
that a Statute should be so construed 
as to prevent the mischief and to ad- 
vance the remedy according to the. true 
intention of the makers of the Statute. 
-We shall be going against the true in- 
tention of the makers of the Statute if 
we extend the meaning of the word 
pending’ in Section 88 of the West Ben- 
gal Non-Agricultural Tenancy Act, 1949 
to a proceeding in execution for eject- 
ment which could not be launched at all 
on the date of commencement of the Act 
in view of the order for stay that was 
passed on the 2nd July, 1946, 


44.. To our mind, the principle of 
beneficial construction on which the en- 
tire argument of counsel for the respon- 
dents was based, has no application at 
all to the facts and circumstances of this 
case. 


45. We hold, therefore, that the ap- 
plication for execution which was filed 
on the 28rd March, 1950 (T. Ex. Case 
No. 48/1950) in the third Court of the 
Munsiff at Alipore is still maintainable 
and can be proceeded with, i 


46. In the result, this appeal is allow- 
ed. The judgment and order passed by 
the Second Additional Subordinate Judge, 
Alipore, in Misc. Appeal 137 of 1953 
are set aside, The decree-holder would 
be at liberty to take further steps in 
T. Ex. Case No. 48/1950, in the Third 
Court of the Munsif at Alipore, in ac- 
cordance with law, In the special facts 
and circumstances of this case each 


party will bear and pay its awn cost of. 


this appeal, 

GHOSE, J.:— I agree, 

SABYASACHE MUKHARISI, J.:— f 
agree, 

S. K. DATTA, J.:— I agree, 


JANAH, Jun I agree, 
Appeal allowed: 
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SANKAR PRASAD MITRA, C, J. AND 
SALIL KUMAR DATTA, J. 
Chandra Bhan Agarwal and another, 
Appellants v, Arjundas Agarwal. and 

others, Respondents, l 

A. F, O, O, No, 188 of 1973, DJ- 8-6- 
1979.* 

Trade and Merchandise Marks Act (43 
of 1958), Ss. 107, 112 and 9 — Registra- 
tion of trade mark — Cancellation or 
modification — Right of Registrar to ap- 
pear in proceedings — Decision of S. C. 
Ghose, J., D/- 26-2-1973 (Cal), Reversed. 


The powers of the High Court under 


- sub-section (1) of Section 107 of the Act, 


where the validity of registration of the 
trade mark is called in question, are wide 
enough to direct rectification of the 
Register by cancellation of the regis- 
tration of the trade mark or by imposi- 
tion of such limitation or disclaimer 
as may appear to the High Court to be 
appropriate in the circumstance. In deal- 
ing with an application under Sec. 107, 
the Court has to take into consideration 
the relevant provisions of law in the 
background of the evidence already ad- 
duced before the Registrar or as may ba 
adduced or available before the Court 
by affidavit or otherwise. By Section 112 
the Registrar has been given the right 
to appear and be heard in any legal pro- 
ceeding before the High Court in which 
the relief sought for includes alteration 
or rectification of the Register in respect 
of any trade mark, It is ‘however not 
essential that he should be made a party 
to the proceeding and it will be sufficient 
compliance of the provisions of the sec= 
tion if' he is given the requisite notice 
and opportunity to appear before tha 
Court and present his case if so advised, 

(Paras 13, 14) 


Apart from the conditions referred ta 
in Section 9, the Courts have uniformly: 
and consistently imposed a further condi- 
tion before a trade mark is granted re- 
gistration. No trade mark shall be allow- 
ed to be registered which may hamper 
or embarrass the traders or the trade 
now or in future in respect of the place 
or country in which it is proposed to 
be registered, (Para 17) 


In the instant case the word ‘Dora’ a 
common feminine name is a material 


*( Against judgment of S, C, Ghose, J, 


_D/- 26-2-1973.) 
FW/FW/D141/79/MVI 


“1979. Chandra Bhan v. Arjucdas 


part of the trade mark. By registration 
no monopoly should be granted in re- 
spect of the use of the word ‘Dora’ simn- 


pliciter which others may legitimately - 


. desire to use without improper motive. 
Therefore, the registration of the trede 
mark should’ be varied by providing the 
further condition as follows: ‘“Registra- 
tion of the trade mark will confer no 
exclusive right of use of the word ‘Dora’ 
except as a part of the device”, Decision 
of S. C. Ghose, J., D/- 26-2-1973 (Cel), 
Reversed. (Para 20) 

Anno: AIR Manual (8rd Edn), Trade 
& Merchandise Marks Act, S. 9 N. 1;. 
S. 107 N.1; S. 112 NL > 
Cases Referred: Chronological Paras 
1978 RPC 601, Multilight Trade Mark 10 
1973 RPC 113, Needletip Trade Mark 10 
(1913) 30 RPC 660: 1913 AC 624, Regis- 

trar of. Trade Marks v. W. & C. Due 

‘Cros Ltd. 17 

B. Das, D. K. De, Kalyanmoy Gang-li 
and Ranjan Dutt, for Appellants; Jayarta 
Mitra and Sujit K. Auddy, for Respm-« 
dents. 

SALIL KUMAR DATTA, J.:— This is 
an appeal from the judgment and orcar 
‘of S. C. Ghose, J. on an application un- 
der Section 107 of the Trade and Mer- 
chandise Marks Act, 1958 (hereinafter 
referred to as the Act) passed on Fe- 
ruary 26, 1973. 

2. The respondents who are partpers 
of H. P. Textile Mills carry on business 
in their firm name on large scale as 
manufacturers of and dealers in hosiery 
goods with market throughout India: 
They trading in their firm name are the 
owners of a trade mark in ‘A’ Register 
which is set at page 271 of the Trae 
Mark Journal No. 507 of July 16, 1970. 
The registration recorded therein is as 
follows: 

Class 25 


The Device of the Mark. 
Debanagari Characters appearing on the 
Mark represent the word ‘Dora’ 
252040 — October 3, 1968. Arjundas 
Agarwal, Krishan Kumar Agarwal ard 
Kashmirilal Agarwal, trading as H. >. 
Textile Mills, 10A, Vivekananda Rozi, 
Calcutta: Manufacturers. User claim=d 

since 25-10-62 (Calcutta) 

Gangees (Underwear) 
Registration of this Trade Mark shall 
give no right to the exclusive use of the 
letters “TM” and the device of a man. 
It is a condition of registration that tne 
blank spaces appearing on the Maz-k 
shall be left blank when the mark is in 
actual use.” 
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3. The respondents claimed to be the 
registered owners and users of the afore- 
said registered trade mark which con- 
sists of a device in rectangular shape 
with words ‘Dora’ in English in four 
places and in Debanagarj in one place 
with figure of a man and the name of 
their firm with blank spaces interspers- 
ed therein. The mark ‘Dora’ has been, 
according to the respondents, in exten- 
sive use on labels of cardboard boxes 
containing six pieces of ganjees, on neck 
labels, on transparent polythene bags 
containing ganjees and also in price 
tickets, The said trade mark ‘Dora’, 
it is claimed, has also been extensively 


advertised by the respondents and has 
acquired wide popularity in general 
public as indicating the goods bearing 


the said trade mark ‘Dora’ and/or its 
distinctive device as aforesaid as the ex- 
clusive property of the respondents. 


4. The appellants with a view to 
make wrongful gain and to put the re- 
spondents to wrongful loss have inten- 
tionally and deceitfully made labels, 
cardboard . boxes, price tickets and trans- 
parent polythene bags bearing marks 


‘with word ‘Dora’ in imitation of similar 


marks of the respondents and putting 
the same over their inferior goods and 
selling the same in the market in their 
firm name C. B. Textile Mills, a name 
similar to the respondents’ firm in in- 
fringement of the said trade mark and 
passing off such goods as the respon- 
dents’ goods, The appellants were imitat- 
ing in their goods the artistic works of 
the labels of the respondents for which 
they had the copyright under the Copy 
Right Act, 1957. As the appellants failed 
to desist from their trade activity as 
aforesaid on demand, the respondents 
instituted suits being Title Suits Nos, 567 
and 568 of 1971 in the City Civil Court, 
Calcutta for permanent injunction re- 
straining the appellants from infringing 
their registered trade mark No, 252040 
and passing off such goods as the appel- 
lants’ goods in the market. In the suits, 
it is said; interim orders have also been 
issued. 


5.. The appellants filed their written 
statements in the said suits questioning 
the validity of the registration of the 
trade mark of the respondents and the 
said suits are stated to be pending. Soon 
thereafter on or about December 2, 1971 
the appellants filed an application in this 
Court under Section 107 (1) of the Act 
contending that the word ‘Dora’ being a 
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common word was a kind of thread hav- 
ing no trade mark significance. It was 
further stated that the word ‘Dora’ be- 
ing a common word used for denoting 
thread or stripe or stripes in Hindi and 
Bengali could not have any distinctive 
use or meaning and nobody could. claim 
exclusive use of the said word ‘Dora’. 
It was not distinctive and did not qualify 
for registration in Part A of the Regis- 
ter at the time of registration. Further 
the said word ‘Dora’ was of a generic 
nature and it could never acquire dis- 
tinctiveness. in spite of user nor could 
there be any property rights over it as 
the said word is common to trade. The 
appellants prayed that the registration 
of the trade mark No, 252040 dated Octo- 
ber 3, 1968 be cancelled or revoked. as 
otherwise the appellants would suffer 
serious loss, 

6. The application was contested by 
the respondents who filed an. affidavit-in- 
opposition affirmed by Krishan Kumar 
Agarwalla on December 22, 1971 where- 
in it was stated that the word ‘Dora’, 
which is one of the essential features of 
the mark, with or without design, was 
a distinctive trade mark and was as such 
registered in Part A of the Register, It 
was denied that ‘Dora’ ever meant thread 
or stripe and/or the same was a com- 
mon word of generic nature in daily use 
‘Dora’ being a feminine personal name, 
by long user, had acquired distinctive- 
ness and as such the said word ‘Dora’ 
with design was registered qualifying 
under Section 9. The respondents refer- 
red to their trade in extensive scale 
under the above trade mark as stated 
hereinbefore and denied that the word 
‘Dora’ with design could have no dis- 
tinctiveness or distinctive use or mean- 
ing and nobody could claim exclusive 


use of the word ‘Dora’. In fact, the trade _ 


mark ‘Dora had become very popular 
to the purchasing public who came to 
know „that the word ‘Dora’ with or 
without design was and is the manufac- 
ture or merchandise of the respondents, 
It was further stated that the trade 
mark was registered by the Registrar on 
his satisfaction about the evidence of 
distinctiveness adduced by the respon~ 
dents and such decision should not be 
interfered with. 


7. In the affidavit-in-reply on behalf 
of the appellants affirmed by Chandra 
Bhan Agarwal on January 3, 1972 it was 
reiterated that the word ‘Dora’ being a 
generic name could have no distinctive- 
ness and thus was not eligible to regis- 
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tration in Part A of the Register, Since 
the said ‘Dora’ had only one meaning, 
that is, thread or stripe in Hindi and . 
Bengali, sale of products could mot make 
‘Dora’ eligible for registration as a trade 
mark under. the law. 

8 The learned Judge took into consi- 
deration that a word or words which 
has or have a direct reference to the 
character or quality of goods cannot be 
registered, No amount of user of the 
words like ‘Best’, ‘Perfect’, ‘Superfine’ 
having ex facie a direct reference to 
the character or quality of goods can 
make them distinctive for the purpose 
of monopoly rights. Similarly words 
‘Stone’ for jars, ‘Paper’ for books, ‘Wood’ 
for tables, ‘Steel’ for girders, are also 
descriptive of the goods so that no 
amount of user can make them distinc~ 
tive for the purpose of registration, 
There may however be words. which 
though descriptive of the character or 
quality of the goods may be poetic or 
archaic, not in ordinary use nor descrip- 
tive of the character or quality of the 
goods in the trade. Such words like 
‘Sheen’ for sewing cotton, ‘lightning’ for 
zip fastener, ‘Fargo’ for motor cars, 
‘Golden’ for ink, may be registrable on 
evidence of long user proving distinc- 
tiveness. It was held that the word 
‘Dora’ in Bengali does not mean thread 
while ‘Dore’ or ‘Dori’ in Hindi or Ben- 
galf mean thread. Such word like ‘Dora’ 
with or without design cannot be regis- 
tered without proof of acquisition of dis< 
tinectiveness acquired by long user. But 
since evidence was adduced before the 
Registrar establishing acquisition of dis- 
tinctiveness with or without design 
which he accepted in exercise of his dis~ 
cretion the Court should be wary of 
caricelling such trade mark, The learn- 


-ed Judge was satisfied that it was estab- 


lished that the word ‘Dora’ with or with- 
out design acquired distinctiveness in 
connection with the vests and Ganjees 
manufactured by the respondents and 
as such was rightly registered as a trade 
mark under the Act. The learned Judge 
however „held overruling the contention 
of the respondents that the appellants as 
persons aggrieved had the locus standi 
to make the application under Sec, 107 
of the Act. He, however, dismissed the 
application on merits. The appeal is 
against this decision under sub-sec, (3) 
of Section 108 of the Act. 


9. Mr. Das and later on Mr. De, coun= 
sel appearing for the appellants con- 
tended that the learned Judge while 
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enunciating the established propositions 
of law failed to apply the same correci- 
dy in regard to the trade mark under 
consideration, It was submitted that the 
word Dora’ in Hindi and Bengali means 
thread or stripe which is an ingredient 
of the product, Such word being thus 
descriptive is inherently incapable f 
acquiring distinctiveness. If a word is 
incapable of acquiring distinctiveness no 
amount of user will remove such disqua- 
lification and clause (b) of sub-section (5) 
of Section 9 will not come into operation. 
When the word is an ingredient which 
constitutes the product it amounts to a 
descriptiveness whereby the capacity to 
distinguish is lost. Further, party can- 
not be allowed to impinge on the field 
of common language to get a monopoy 
right in respect of words of commen 
‘parlance and use. The Registrar in grant- 
ing registration of the word ‘Dora’ wich 
device did mot at all consider that the 
word has a meaning and significance n 
language apart from its being descrip- 
tive of the product and  erroneous.y 
proceeded on the basis that ‘Dora’ was 
merely a feminine name. 


1@. Mr. De in support of his contem- 
tion about the inherent incapacity for 
distinctiveness relied on a recent deci- 
Sion in respect of ‘Multilight Trade Mark 
(1978 RPC 601) when the manufacturers 
appeal against the order of the Regis- 
trar refusing the application was under 
consideration. In agreement with the 
Registrar, the Board of Trade (D, W. 
Falconer, Q.C.) held that the word, 
which was not an invented one, had a 
direct reference to the character ard 
quality of the goods namely light fit- 
tings. It was further observed that tke 
mark could only be registrable in Part A 
of the Register if it qualifies as a distin2- 
tive mark within the terms of paragraph 
(e) of Section 9 (our Section 9 (5)). As 
to that regard must be had to the ez- 
tent to which the mark (a) is inherently 
adapted to distinguish the appellanfs 
goods and (b) it is in fact adapted -0 
distinguish. Though factual  distinctive- 
ness is established, this alone however 
strong is not decisive of registrability 
for regard must be had of (a) inherent 
distinctiveness. It was held that other 
traders in the line may properly desire 
to use the terms as a description of ther 
goods in the ordinary course of business 
without improper motive, as held in 
‘Needletip Trade Mark 1973 RPC lI3 
(117) and the word ‘Multilight’ would ke 
the most apt term to describe all such 
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multiple light fittings and installations. 
Accordingly registration in A Register 
was refused as the mark lacked any de- 
gree of inherent distinctiveness. 


11. Mr, Mitra appearing for the re- 
spondents contended on the other hand 
that the word ‘Dora’ has no reference 
to the character and quality of the pro- 
ducts under consideration so that it is 
not inherently incapable of registration. 
The word ‘Dora’ which, though it does 
not invariably mean thread, at the 
highest if at all is a descriptive word 
and such descriptive word can be and 
has been recognised in law as distinctive 
in fact since there is no absolute incom- 
patibility between what is descriptive 
and what is distinctive. Further when 
evidence as to extensive user of the 
mark has been established before the 
Registrar, this Court, consistent with its 
uniform practice, should not interfere 
with a discretion when there is no patent 
or any illegality in regard to the regis- 
tration of the mark. 


12. We may profitably refer to the 
British law on the subject as our law is 
based on such law in material particu- 
lars. In Halsbury’s Laws of England 
Third Edition, Volume 38 it is laid down 
as follows: 


“Part A Marks. Article 859. Essential 
Particulars. A trade mark other than a 
certification trade mark (S. 61) to be re- 
gistrable in Part A of the register must 
‘be distinctive and must contain or con- 
sist of at least one of the following es- 
sential particulars: (1) the mame of a 
company, individual or firm, represented 
in a special or particular manner; (2) 
the signature of the applicant for regis- 
tration or some predecessor in his busi- 
ness; (3) an invented word or words; (4) 
a word ‘or words having no direct refer- 
ence to the character or quality of the 
goods and not being according to its 
ordinary significance a geographical 
name or a surname, or (5) any other dis- 
tinctive mark but a name, signature or 
word or words, other than such as fall 
within the foregoing heads (1) to (4) is 
registrable except upon evidence of its 
distinctiveness, 

Article 871. Laudatory and descriptive 
words. Although no statutory limitation 


-is imposed on words registrable on proof 


of distinctiveness, words of a purely 
laudatory: or descriptive nature can- 
not be adapted to distinguish, however 
extensive the user may be. The same 
rule applies in general to geographical 
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names, unless these have clearly no 
reference to the character or origin of 
the goods. 


Article 874 — Marks other than word 
marks. Apart from word . marks, the 
only general requirement is that the 
mark must be distinctive, that is, adapt- 
edto distinguish in the foregoing sense 
«As in the case of word marks, evi- 
dence may be given as to distinctiveness 
in fact. 
either in individual features or general 
arrangement, i 


A mark may be distinctive though 
each part is separately disclaimed. A 
mark must be considered as a whole 
‘and it is not in general permissible to 
dissect a mark in order to destroy dis- 
tinctiveness..... 


Art, 878 — Evidence of distinctiveness, 
Since the definition of distinctiveness 
includes natural capacity, and also the 
effect cf other circumstances, and in 
particular of user, the evidence requir- 
ed to establish distinctiveness may vary 
‘ with the nature of the mark, but such 
evidence must place the matter beyond 
reasonable doubt, and stronger evi- 
dence is required than in passing off 
case, since registration asserts a title 
against the world and necessitates the 
consideration of future possibilities as 
well as present circumstances,” 


13. The powers of the High Court 
under sub-sec. (1) of Section 107 of our 
|Act, where the validity. of registration 
of the trade mark is called in question 
are wide enough to direct rectification 
of the Register by cancellation of the 
registration of the trade mark or by 
imposition of such. limitation or dis- 
claimer as may appear to the High 
Court to be appropriate in the circum- 
stance, In dealing with an application 
under Section 107, the Court shall take 
into consideration the relevant provi- 
sions of law in the background of the 
evidence already adduced before the 
Registrar or as may be adduced or avail- 
able before the Court fas affidavit or 
otherwise, 


14. By Section 112 the Registrar has 
been given the right to appear and be 
heard in any legal proceeding before 
the High Court in which the relief 
sought for includes alteration or recti- 
fication of the Register in respect of 
any trade mark It is however not 
essential 
party io the proceeding and it will .be 
sufficient caeplanee of the provisions 


The distinctiveness may . be. 


that he should be made a. 
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of the sectior. if he is given the requi- 
Site notice and opportunity to appear 
before the Court and present his case if 
so. advised. In this case since ‘as a 
point was raised contending that the 
Registrar was neither made a party nor 
was he given any opportunity to be 
heard thereby rendering the proceedings 
a nullity, a point not pressed before 
the trial Judge, we directed notice to 
be issued through the appellants on 


the office of the Trade Mark Registry | 


at : Calcutta to produce the record re- 
lating to the trade mark. We are satis~ 
fied from the records produced that the 
Registrar was given due notice of the 
connected proceeding before this Court 
though no representation was made by 
him or on his behalf, 


15. The word “Dora”, a common 
feminine name, also is a material part 
of the trade mark which is a device as 
will appear from its pictorial represen~ 
tation being No. 252040 in the Trade 
Mark Registry. We have seen that 
the primary objection to registration is 
that the word has direct reference to 
the quality and character of the goods. 
The word “Dora does not refer to 
any quality of the product. It refers 
undoubtedly to the character of the 
product referring to its ingredient thus 
descriptive of the product and would 
bejotherwise incapable for registration 
except on proof of distinctiveness un- 
less there ara other grounds for refusal 
of registration, The evidence before the 
Registrar about the distinctiveness of 
FE mark acquired by it was accepted 

sufficient, -a conclusion in judicial 
propriety should be hardly interfered 
with except for cogent and compelling 
reasons, 

16. Of course the Registrar proceed- 
ed .on the basis that the word “Dora’ 
was merely a feminine name without 
being aware of its dictionary meaning 
or import in common parlance. It has 
been strenuously contended that no 
monopoly or exclusive right of use of 
common word “Dora” should be given 
to any person to trade over it. Further 
it is contend2d, the word is one which 
a trader in ihe line may desire in good 
faith to use in respect of his goods of 
business in ordinary course now or in 
future. 

17. Apart from the conditions refer- 
red.to in Section 9, the Courts have 
uniformly and consistently imposed al 
further concition before a trade mark 
is granted registration. No trade mark 
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shall ‘be allowed to be registered which 

ay hamper or embarrass the traders 
or the trade now or in future in Te- 
spect of the place or country in which 
it is proposed to be registered, Lard 
Parker in the case of Registrar of Trede 
Marks v, W. & C. Due Cros Ltd. (1913) 
30 RPC 660 lays down that the Regi- 
strar is not bound to allow registration 
even if the mark were in fact distiz.c~ 
tive, He observed: 


“The applicant for registration in 
effect says ‘I intend to use this mark 
as a trade mark ie. for the purpose of 
distinguishing my goods from the gocds 
of other persons and the Registrar or 
the court has to determine before he 
mark be admitted to registration whex 
ther it is of such a kind that the- ap- 
plicant, quite apart from the effects of 
registration’ is likely or unlikely to 
attain the object in view. The appti- 
cant’s chance of success in this respect 
largely depend upon whetker 
the traders are likely in the ordinary 
course of their business and withcut 
any improper motive, to desire to tse 
the same trade mark or. some mark 


nearly resembling it, upon or in con~. 


nection, with their own goods. 


It is apparent from the history of 
frade marks in this country that bcth 
the legislature and the courts have 
always shown a natural  disinclination 
to allow any person to obtain by regi- 
stration under the Trade Marks Acts a 
monopoly in what others may legiti- 
mately desire to use. For exampie, 
names (unless represented in a spec.al 
manner) and descriptive words have 
never been recognised as appropricte 
for use as trade marks,” 


18. “Dora” according to dictionaries 
is a common .word of the language 
meaning ‘Suta’ the ingredient of he 
goods and thus descriptive of the p-o~ 
duct which was granted registration 
. with the device, Registration of a trade 
mark confers a title to its owners m 
such mark as an industrial property 
in rem valid against the whole word. 
Accordingly before the registration of 
a trade mark is granted, not only the 
trade mark must satisfy all the condi- 
tions imposed by law, it must also be 
ensured that no trader in the line in 
the course of his business at present 
or in future is in any way prejudiced 
or hampered in his business activity 
honestly pursued by the grant of regis- 
tration which seems also to be the pcsi= 
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tion here, It is on this principle that 
common words of the language in use 
or words descriptive of the products 
are hardly granted registration by court 
even if the trade mark satisfies all other 
conditions and is otherwise distinctive 
of the products of the owner thereby 


preventing monopoly in use of such 
words by: the few. 
19. The registration of the trade 


mark No, 252040 in Part A is of a de- 
vice with the word “Dora” prominent- 
ly displayed in various places. Such 
registration..of the device does not en- 
title its registered owners exclusive use 
by them as a registered mark of word 
“Dora” without the device in similar 
or connected products as appears to 
have been claimed by the respondents. 
In their affidavit-in-opposition in para~ 
graph 5 the respondents, through Kri- 
shan Kumar Agarwal, have stated: 

“L say that the word ‘Dora” (which 
is one of the essential features of the 
mark) with or without design. is a 
distinctive trade mark and was as such 
registered in Part ‘A’ of the Register.” 
This claim has been practically made 
in other portions of the affidavit and 
it has also been stated that the word 
“Dora” had already acquired distinc- 
tiveness with the purchasing public as 
being the goods of the respondents. It 
may be that the claim in respect of the 
device with the word “Dora” which 
was applied for registration was esta- 
blished ‘when the registration was grant- 
ed but since the registration of the 
trade mark was of a device, in our 
opinion, it cannot be said the word 
“Dora” simpliciter and bereft of the 
device also became a trade mark regis- 
tered under the Act as claimed except 
under the special representation of the 
device registered, In fact Section 81 of 
the Act in sub-section (1) clause (b) 
prohibits any representation of a part 
of a registered trade mark not separate- 
ly registered as a trade mark to the 
effect that it is separately registered 
as a Trade Mark, on pain of penalty 
under sub-section (2), 


20. At the time of registration of 
the instant trade mark it appears that 
the Registrar proceeded on the basis 
that’ the word “Dora” which is not an 
invented or archaic word was a per- 
sonal feminine name without having 
any other significance, This position 
will appear from paragraph 8 of the 
affidavit-in-opposition on behalf of the 
respondents and we did not have the 


286 Cai, 


advantage of looking into the order of 
the Registrar while allowing registra- 
tion of the trade mark. As we have 
noted earlier, the Registrar never ap- 
peared before the learned Judge nor 
even before this Court when he had 
knowledge of the proceeding, to ‘sup- 
port his order or make any representa- 
tion pertaining the registration of the 
trade mark. It is thus obvious that the 
Registrar did not take into considera- 
tion the import, significance or mean- 
ing of. the word as a common word in 
use in India’s national language as evi- 
dent from the dictionaries produced be- 
fore us. In this state of affairs, and 
in the context of the principles laid 
down by the judicial decisions and the 
attending circumstances, we are of 
opinion that by registration no mono- 
poly should be granted in respect of 
the use of the word “Dora” simpliciter 
which others may legitimately desire 
to use without improper motive. The 
registration of the trade mark under 
consideration in this appeal accordingly 
should be varied by providing the fur- 
ther condition as follows. “Registration 
of the trade mark will confer no exclu- 
sive right.of use of the word “Dora” 
except as a part of the device.” 


21. Before we part with the case, if 
must be understood that we have im- 
posed only a further condition relating 
to registration of the trade mark of 
the device. Our observations and find- 
ings will in no way prejudice the rights 
of the parties in the litigations pending 
between them and also of their rights 
inter se and against any trader at any 
time in respect of the trade mark or 
the word “Dora” or any other repre- 
sentation thereof used by the respon- 
dents, as are, available in law, 


22. The appeal accordingly is allow- 
ed and the judgment and order under 
appeal are set aside. There will be 
following further condition added in 
respect of the Trade Mark No. 252040 
in class 25 in Part A of the Register 
maintained under the Trade and 
Merchandise Marks Act 1958, in modi- 
fication of the See ne in respect 
thereof. 


“Registration of the Trade Mark’ will 
confer no exclusive right of use of the 
word “Dora” except as a part of the 
device.” 

The application of the appellants under 
Section 107 of the Act is disposed of 
accordingly. Let the copy of the judg~ 
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ment be forwarded to the Registrar. of - 
Trade Marks, Calcutta for making 
necessary alteration in the Register in 
respect of the aforesaid trade mark. 


23. There will be no order for costs 
in the circumstances amd all interim 
orders including those in respect of the 
said suits if any are vacated. _ 

SANKAR PRASAD MITRA, C. J.i— 
I agree, 

Order accordingly, 
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ANIL KUMAR SEN AND 
B. C. CHAKRABARTI, JJ. 

Mrs. Eileen Patrtees D’ Roseire, Peti- 
tioner v. Kumar Jagadish Chandra Singha 
and others, Respondents. 

C. R. No. 2272 (F) of 1978, D/~ 16-2= 
1979. 

Limitation Act (36 of 1963), S., 5 read 
with S. 14 — Sufficient cause — Applica- 
tion in good faith to set aside ex parte 
decree under Order 9, Rule 13 of Civil | 
P. C. — Application dismissed as not 


. competent in law — Time taken in pro- 


secuting the application constitutes a suf- 
ficient cause. . 


Where a person pursues a remedy under 
O. 9 R. 13 believing in good faith that it 
is his proper remedy but ultimately fails 
on the ground that such a remedy is not 
open to him in law he makes out circum~< 
stances envisaged by S. 14 and the same 
constitutes sufficient cause for invoking 
S. 5 in his aid. There is no reason why 
in such cases the ‘time spent in: pro- 
secuting such a proceeding should not 
be excluded in computing the limitation 
for the appeal that may subsequently ba 
filed, ILR (1950) 2 Cal 252 Dist. ` 

(Para 6) 


Where the appellant has acted in good 
faith on a mistaken advice of his law- 
yer and has prosecuted the proceeding 
under 0.9, R: 13 with due diligence until 
it was found out that the remedy adopt~ 
ed by her is not competent in law, thera 
is no reason why her prosecuting such 
a proceeding cannot be considered to be 
sufficient cause within the meaning of 
S. 5 for excluding the time taken for 
such proceeding in computing the period 
of limitation for filing. of the appeal. 

(Para 7) 

' Anno: AIR Comm., Limitation Act, (5th 

Edn.), S. 5 N. 9, S. 14 N. 22. 
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Cases Referred: Chronological Paras 
ILR (1950) 2 Cal 252 . ~- 4. 5, 6 
AIR 1937 PC 276 6 
AIR 1932 Cal 558:ILR 59 Cal 1057 5 
AIR 1929 Cal 240:33 Cal WN 76 6 
AIR 1918 Cal 986:22 Cal WN 594 6 
(1895) ILR 23 Cal 325 5 


Ganga Narayan Chanda, for Petitioner; 
Dhruba Kumar Mukherjee, for Respon- 
dents, 

ANIL K., SEN, J.:— This Rule had 
been issued on an application under S. 5 
of the Limitation Act, filed by the de= 
fendant/appellant. 

2. The appellant was the defendant in 
a suit for eviction instituted by the op- 
posite parties. She was sought to be evi- 
cted from premises No, 70, Lindsay 
Street, Calcutta. on the ground that the 
said premises were originally let out to 
one Mrs. Sira Manen who died on Aug. 
12, 1970, and since then the defendant/ 
appellant had been in wrongful occupa- 
tion of the said premises as a trespasser. 
The defendant/appellant filed a written 
statement in contesting the said suit and 
claimed herself to be the daughter of 
late Mrs. Sira Manen and to have in- 
herited the tenancy on her death, The 
suit which was filed in the year 1972 was 
taken up for hearing in presence of the 
parties on May 11, 1976. It was heard 
in part on that day and on 3 other gates 
when the witnesses for the plaintiff were 
examined and the defendant herself was 
examined in part. At that stage the suit 
was adjourned for further hearing to 
Aug. 9, 1977, on which date neither the 
defendant/appellant nor her lawyer being 
present, the learned judge closed the case 
The suit was then decreed on Aug. 25, 
1977. 

3. On September 10, 1977, the defen- 
dant/appellant filed an application under 
O. 9 R, 13 of the Civil P. C, wherein she 
pleaded that in recording the adjourned 
date her lawyer made a mistake in not- 
ing the date as 8-9-77 in place of 9-8-77 
so that in the meantime the suit itself 
was disposed of ex parte against her. This 
application under O. 9 R. 13 of the Code 
was dismissed by the learned Judge on 
the view that when the suit was decreed 
on an adjourned date after three days of 
contested hearing. it cannot be said to 
have been decreed ex parte — O. 9 not 
being attracted to such a case. The learn- 
ed Judge observed: 

“Now if a suit be decreed on contest 
the remedy of the aggrieved party is to 
prefer an appeal under O, 41 of the 
Civil P. C. before the appropriate: forum. 
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Order 9 of the Civil P. C. or Sec- 
tion 151 of the Civil P, C. is not 
attracted in such cases. The de- 
fendant/petitioner has sued in wrong 
forum. The learned advocate Shri A. K. 
Bose categorically submitted that be- 
cause of the mistake on his part his client 
had to suffer. As stated already, the 
matter is rather unfortunate but this 
court in law is not empowered to grant 
the petitioner relief prayed for”, 


4, In the background of such facts, 
the defendant/appellant preferred an ap- 
peal to this court and presented the 
memorandum with an application under 
S. 5 of the Limitation Act. In her ap- 
plication she made out a case that she 
was advised to file an application under 
O. 9 R. 13 of the Code by her lawyer 
and acting on such advice she was bona 
fide proceeding with the said proceedings 
under O. 9 R 13. of the Code until it was 
dismissed on a finding that such an ap- 
plication is not competent in law on 
grounds set out hereinbefore, As she was 
prosecuting the said proceedings diligent- 
ly and in good faith and since the ap- 
peal had been preferred within a reason- 
able time from the dismissal of the said 
application the delay may be condoned 
under 5. 5 of the Limitation Act read 
with S. 14 thereof. The Rule is being 
contested by the plaintiffs/opposite par- 
ties. Mr. Mukherji appearing on behalf 
of the plaintiffs/opposite parties has 
strongly contended that on the facts as 
they appear on records the defendant/ 
appellant is not, entitled to any relief 
under S. 5 of the Limitation Act. Ac- 
cording to Mr. Mukherji she is not so 
entitled firstly because in computing the 
period of limitation for the appeal the 
time lost in prosecuting the application 
under O. 9 R. 13 of the Code cannot be 
excluded nor the fact of her prosecuting 
such a proceedings can be considered to 
be sufficient cause for extending the 
period of limitation prescribed for pre- 
ferring such an appeal. Reliance is plac- 
ed by Mr. Mukherji on a Bench decision 
of this court in the case of Abodh Bala 
Ghosh v. Radharani, ILR (1950) 2 Cal 
252. Secondly, it has been contended by 
Mr. Mukherji that it cannot be said that 
the defendant/appellant had been pro- 
secuting the proceeding under O, 9 R. 13 
of the Code in good faith, inasmuch 
as, had she proceeded with due care and 
attention she would not have adopted 
such a remedy under O. 9 R. 13 of the 
Code. in the facts and circumstances of 
the case, SE é 
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5. The first objection raised by Mr: 
Mukherji is of some importance. This 
court in the case of Abodh Bala Ghosh 
(supra) no doubt laid down the proposi- 
tion that: “It cannot be said that as a 
matter of law the appellant is entitled 
to add to the period of limitation pre- 
scribed for the filing of an appeal the 
time taken by him in prosecuting an un- 
successful application under O, 9 R. 13 of 
the Civil P. C. which is dismissed on 
merits.” In holding as such, this court 
was following the earlier Bench decisions 
of this court in the case of Ardha Chan- 
dra Roy Chowdhury v. Matangini Dassi 
(1895) ILR 23 Cal 325 and Rajendra Nath 
Kanrar v. Kamal Krishna Kundu Chow- 
dhury ILR 59 Cal 1057: (AIR 1932 Cal 
558). In all these cases, however, the 
defendant/appellant having two remedies 
open to him, namely. under O. 9 R. 13 
of the Civil P. C. and under O. 41 there- 
of had chosen to adopt the one under O. 9 
R. 13 which failed on merits when the 
defendant/appellant failed to make out 
any sufficient cause for non-appea~ 
rance and ‘then proceeded to file 
the appeal praying for exclusion of 
the time spent in prosecuting the pro- 
ceeding under O, 9 R. 13 of the Code in 
computing the period of limitation for 
the appeal. In all these cases, however. 
the learned judges were laying emphasis 
on the fact that the proceeding under 
O. 9 R. 13 failed on merits, As a mat- 
ter of fact in the case of Rajendra Nath 
Kanrar (supra) the learned judges point- 
ed out that this -court in the case of 
Ardha Chandra Roychowdhury (supra) 
“pointed out that if an application for 
setting aside an ex parte decree is refus- 
ed on the merits, it is very different from 
a case where the application fails for 
want of jurisdiction or other causes of 
like nature.” In our view the distinction 
so made is of great importance, 


6. There can be no dispute that S, 14 
of the Limitation Act on its terms has no 
applicatiion in case of appeals. But it 
appears to be a settled principle that 
although S. 14 is not so applicable, the 
principle of that section has been re- 
cognised by courts as applicable to ap- 
peals in the sense that bona fide prosecu~ 
tion of a proceeding in a wrong court 
has been regarded as a proper ground or 
as sufficient cause within the meaning of 
S. 5 of the Limitation Act for extending 
the period of limitation for filing an ap- 
peal. (See Rajendra v, Rajeswar AIR 
1937 PC 276, Kamiruddin v, Bisnupriya 
33 Cal WN 76: (AIR 1929 Cal 240) and 
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Rupa Thakurani v. Kumud Nath 22 Cal 
WN 594: (AIR 1918 Cal 986).) But the 
primary requirement of the principle of 
Section 14 is that one must prosecute the 
other proceecing in good faith in a court 
which from defact of jurisdiction or 
other cause of like nature is unable to 
entertain. This requirement is not ful- 
filled in a case where a party having two 
remedies equally open to him chooses to 
elect one which fails on merits. There 
he cannot be allowed to invoke Section 5 
based on the above ‘principle and claim . 
exclusion of the period spent in pursuing 
the remedy first elected. by him for fal- 
ling back upon the other remedy. Such 
cases are, however, quite distinct from 
those wher2 a party not really 
having a. remedy open to him, pur- 
sues the wrong remedy on a mis- 
taken idea that it is so open to 
him. Here if is not a case of election of 
one of two remedies. It is a case which 
clearly falls within the principle of S, 14. 
Obviously in this view this court in the 
case of Abodh Bala Ghosh (supra) and 
the other two cases referred to herein 
before refused to exclude the time spent 
in prosecuting the proceeding under O. 9 
R. 13 of the Code in computing the period, 
of limitation in filing the appeal as in all 
those ‘cases such an application failed on 
its merits as the defendant/appellant 
failed to make out any sufficient cause 
for non-appearance. In our view, how- 
ever, it would not be correct to read 
these decisions as an authority for a pro~ 
position that im all cases where the de~ 
fendant/appellant had unsuccessfully pro~ 
secuted a proceeding under O. 9 R. 13 
of the Code, he would not be entitled to 
claim exclusion of the period spent for 
the said proceeding in computing the 
period of limitation for the appeal tha 
he may subsequently prefer. Where a 
person pursues such a remedy under O. 9 
R. 13 believing in good faith that that is 
his proper remedy but ultimately fails on 
the ground that such a remedy is not} 
open to him in law. he makes out cir- 
cumstances envisaged by S. 14 and the 
same constitutes sufficient ‘cause for in~ 
voking S. 5 in his aid. ` There is no rea- 
son why in such cases the time spent 
for prosecuting such a proceeding should). 
not be excluced in computing the limita- 
tion for the appeal that may subsequent~ 
ly be filed, 


7. Judging the present case in the 
light of the above principles we find that 
the suit having been decreed on Aug. 25, 
1977, in the absence of the defendant, 


. Jof her 
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the defendant filed an. application under 
O. 9 R, 13.0f the Code being.so advised 
by her lawyer. . No doubt the suit had 
been heard in part prior to the date on 
which it was so decreed. But the de- 
fendant being absent on the adjourned 
date of hearing of the suit on the pro- 
visions of O. 17, R. 2 of the Code it was 
open to the learned judge in the trial 
court to dispose of the suit either in 
terms of O. 9 or otherwise. Had it been 
disposed of in terms of O, 9 R. 6 one of 
the remedies open would have been O. 9 
R. 13 of the Code. In the present case, 
the learned Judge in the trial court had 
not done so, but he had proceeded to dis- 
pose of the suit otherwise. Though he 
had done so it is quite obvious that the 
lawyer for the defendant made a mis- 
take in not appreciating that the court 
did not proceed in terms of first part of 
R. 2 of O. 17 and the suit in the present 
ease had not been disposed of in terms 
of O. 9 of the Code. Such being the posi- 
tion. the application under O.'9 R. 13 of 
the Code failed on the ground that the 
said provision is not attracted the court 
having no jurisdiction to grant the relief 
claimed under O. 9 R. 13 of the Code. 
But if the defendant/appellant had acted 
in good faith on such a mistaken advice 
lawyer and had prosecuted the 
said proceeding with due diligence until 
it was found out that the remedy adopt- 
ed by her is 
find no reason why her prosecuting such 
a proceeding cannot be held to be sul- 
ficient cause within the meaning of S, 5 
of the Limitation Act for excluding the 
time taken for such proceeding in com- 
puting the period of limitation for filing 
of the appeal. The appeal having been 
presented within a reasonable time from 
the date of disposal of the said proceed- 
ing under O, 9 R. 13 of the Code and when 
the whole period between the date of the 
decree and date of presenting the 
appeal does not after excluding the time 
spent in prosecuting with due diligence 
the above proceedings exceed the period 
of limitation prescribed for the appeal, in 
our view the defendant/appellant is en- 
titled to the relief claimed under S. 5 
of the Limitation Act. | 





8. So far as the second ground put 
forward by Mr, Mukherji is concerned, 
in the facts and circumstances of the 
present case we are not in a position to 
hold that when the defendant/appellant 
preferred the application under ©. 9 
R. 13 of the Code she did not do so with 
due care and attention. We have indicat- 
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not competent in law, we . 
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ed hereinbefore that though on the date 
the suit was decreed it was the adjourn- 
ed date of hearing yet on the provisions 
of O. 17 R. 2 of the Code it was open to 
the learned Judge to decree the suit ex 
parte in terms of O. 9 R. 6 of the Code. 
The lawyer for the defendant/appellant 
misread the proceeding to be so wher he 
advised the defendant/appellant to pre- 
fer the application under O. 9 R. 13 of 
the Code. If the defendant/appellant re- 
lying on such advice — as one would 
normally do — had prosecuted the said 
proceeding as claimed by hér it cannot 
be said that she had not acted bona fide 
or that she had not acted with due care 
and attention. In this view, the second: 
ground raised by Mr. Mukherji cannot be | 
sustained, 


9. In the result, the application suc- 
ceeds and the Rule is made absolute. ` 
The delay in presenting the appeal is 
condoned and we direct that the appeal 
may now be registered if the same is 
otherwise in form. The appellant/peti- - 
tioner, however, must pay the cost of 
hearing of this Rule to the opposite par- 
ties, the hearing fee being assessed at 5 
Gold Mohurs. 

B. C. CHAKRABARTI, J. :— I agree. 

Rule made absolute, 
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Diparkar Ghosh with P. K. Roy and 
P. N. Ghosh, for Plaintiff; H. M. Dutta 
with S. K. Roychoudhury (for Nos. 1, 3, 7 
and 10) and Bimal Chatterjee; (for Nos. 5 
and 9) and Nirmal Roy Choudhury, for 
added Defendants. 


ORDER: — This suit has been 
instituted by the plaintiff who carries 
on business under the name and style 
of Chiranjan & Co. as the Foreign Ex- 
change and Finance Broker. The plain- 
tiff states that the plaintiff in his said 


‘firm name is a member of the Exchange 


and Bullion Brokers’ Association. Cal- 
cutta, being the defendant No. 10 here- 
in. There are several defendants in this 
suit namely, eleven of which defendants 
Nos. 1, 2, 3, 4, 5, 6, 7, 8,9, are said to 
be members of the Association defen- 
dant No. 10 Exchange and Bullion Bro- 
kers’ Association which has its office at 
Subhas Road, Calcutta. 
Defendant No. 11 is the Foreign Ex- 
change Dealers’ Association of India 
having its office at No. 4, Netaji Subhas 
Road, Calcutta, Originally the defendant 
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-of the Executive 


A.L R. 


No. 3 was su2d in his capacity only as 
the Secretary of the defendant No. 10 
Association.. By an order made by me 
during the course of the hearing of this 
suit on the application of the plaintiff 
on the 20th of June, 1978 the said 


- defendant No. 3 has been sued as Secre- 


tary of the said Association for self and 
on behalf of the members of the Ex- 
change Brokers’ Association. By the 
aforesaid order referred to hereinbefore 
I had also granted the plaintiff leave to 
include a preyer for leave under O. 1. 
R. 8 of the Civil P, C. In this suit the 
plaintiff has claimed, inter alia, the 
declaration that the purported decision 
of the Executive Committee of the 
defendant No. 10 Association rejecting 
the application of the plaintiff for taking 
in and admitting one Sri S. K. Chopra 
as a partner in the plaintiff's said busi- 
ness of Chiranjan & Co. is null and void, 
illegal and not binding on the plaintiff 
and should be cancelled and/or set aside. 
The plaintiff has, further, asked for a 
mandatory injunction directing the 
members of the said Association to set 
aside, recall end withdraw the said deci- 
sion as communicated by the letter men- 
tioned in the plaint dated 8th of March, 
1978. The plaintiff has also claimed a 
mandatory injunction directing the 
defendants Nos, 1 to 10 to forthwith ac- 
cord sanction to enable the plaintiff to 
take in or admit the said Sri S. K. 
Chopra as a partner of the plaintiffs 
business of Chiranjan & Co. The plain- 
tiff has also asked for a mandatory in- 
junction directing the defendants Nos. 1 
to 10 and each of them, their successors 
in office to forthwith accord recommen- 


dation of Sri S. K. Chopra as the au- 
thorised person to act and call on the 
banks on behalf of the plaintiff's firm 


Chiranjan & Co. The plaintiff has also 
sought a perpetual injunction restraining 
defendants Nos, 1 to 10 and each of 
them, their successors in office from 
acting upon the ‘said purported decision 
Committee of the Ex- 
change and Bullion Brokers’ Association 
as communicated to the plaintiff by the 
said letter dated 8th of March, 1978, The 
plaintiff has also sought perpetual in- 
junction restraining the defendants 
Nos. 1 to 10 from hindering or interfer- 
ring with the business of the plaintiff 
in any manner and there are certain 
other incidental reliefs claimed by. the 
plaintiff. In order to appreciate the 
claim of the plaintiff it is necessary to 
refer to certain facts. The defendant 
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No. 10 is an Association of Foreign Ex- 
change and Finance Brokers belonging 
to Calcutta. In conducting its affairs, the 
defendant Association and its members 
are governed by the rules and regula- 
tions of the said Association. One of the 
aims and objects of the said Association 
is to work as a body for the benefit and 
protection of its members and to wetch 
as a safeguard the interests of its mem- 
bers both individually and collectively. 
R. 5 of the rules of the Association indi- 
cates what will be the composition of 
the Executive Committee. Rule 13 of the 
rules indicates that all decisions of the 
Executive Committee shall be taken by 
majority vote. In case of any equatity 
of votes the Chairman shall have che 
easting vote in addition to his own vote. 
Rule 20 is as follows :— 


“20. A member can take assistant 

or partner with the previous sanction of 
the Executive Committee of the Associa- 
tion ‘but the number of hands workng 
in a firm shalt be limited to the seats 
held by such member. The Committee 
shall have the right to reject any name 
and such decision shall be final.” 
Rule 21 indicates the entrance fees to be 
sent along with the application and fur- 
ther stipulates that if for any reason the 
Executive Committee does not appreve 
the application of admission of any new 
assistant or partner the entrance ee 
would be refunded. Rules 23 and 24 are 
to the following effect :— 


“23. The total number of seats in -ke 
Association which are shall not be in- 
creased but members shall be allowed to 
transfer seat or seats between then- 
selves. In case of any kind of trans<er 
of a seat a fee of Rs. 250/- shall be paid 
by the transferee to the Association. 


A 
24. Previous sanction of the Assoce- 
tion shall be necessary in all cases of 
taking assistant, partners, sale, purchase, 
amalgamation and transfer of seats.” 


2. The defendant No. 10 Association 
is the Association recognised by the 
defendant No. 11, the Foreign Excharge 
Dealers’ Association of India. The szid 
defendant No. 11 has been formed and 
was constituted of several banks beg 
the authorised dealers in Foreign Ex- 
change as the members thereof. The 
defendant No. 11 and its members are 
governed by its own rules and regu_a- 
tions. Rule 3 thereof deals with the busi- 
ness through Exchange Brokers and oe 
of the important conditions of the R. 3 
of the said rules of the defendant No. 11 
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stipulates that when banks make con- 
tracts in respect of foreign exchange 
transactions such contracts shall only be 
made through the exchange brokers and 
be paid only to accredited exchange bro- 


kers. No direct business is permitted. 
The rule further recommends certain 
Associations in Calcutta, Bombay and 


Madras, members of which are only re- 
cognised as accredited brokers and the 
defendant No. 10 is the recognised 
Association in so far as Calcutta is con- 
cerned.: The other portion of the said 
rule is not relevant for our present pur- 
pose. 


3. The plaintiff was originally a part- 
ner of Messrs. Lakhi Narain Misra and 
Co., of 12A, Netaji Subhas Road, Cal- 
cutta which was an original member of 
the defendant No. 10 Association. Under 
the Instrument dated 30th of March, 
1968 the name of the partnership was 
changed to “Padia & Co.” of which the 
plaintiff continued to be a partner until 
the time mentioned hereinafter. The said 
firm of Padia & Co., had 9 seats having 
the entitlement to act through 9 several 
authorised persons. Under the terms 
and conditions recorded in the Instru- 
ment dated ist of Aug., 1977 duly exe- 
cuted by all the 9 persons constituting 
the said partnership, the plaintiff retired 
from the said firm with effect from 1st 
of April, 1977 having been allotted 3 
seats out of 9 seats thereby acquiring 
the entitlement to do business as broker - 
in Foreign Exchange through 3 authoris- 
ed persons. The plaintiff further states 
that the factum of the said retirement 
of the plaintiff from the said firm of 
Padia & Co., which was and is a mem- 
ber of the defendant No. 10 Association 
was brought to the notice of the said 
Association by a letter dated ist of Aug., 
1977 addressed to the Hony. Secretary 
of the said Association. It is further the 
case of the plaintiff and it is undisputed 
in this case that the defendant No. 10 
recognised the plaintiff and its said firm 
as a separate and distinct member of the 
defendant No. 10 Association. The said 
recognition was intimated by or on be- 
half of the defendant No. 10 Association 
to that effect to the plaintiff by a letter 
dated 26th of Aug., 1977 and also to the 
Chairman of the defendant No,:11 Asso- 
ciation by a separate letter of that date. 
As required by the rules of the defen- 
dant No. 11 Association the plaintiff duly 
deposited with the Chartered Bank a sum 
of Rs. 10,000/- on 29th of Aug, 1977 


against appropriate _ receipt. The said 
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deposit is required 
accreditéd brokers in Calcutta recognis- 
ed by the defendant No. 10 Association 
under Cl, II of R.-3 of the defendant 
No. 11 Association. The name of the 
plaintiff was duly circulated amongst its 
members and it was further intimated 
that the plaintiff had by virtue of its 
position 3 seats allotted to him. Accord- 
ing to the plairtiff the plaintiff required 
some assistance and therefore sought to 
take an authorised person by the name 
of one Ashim Roy Chowdhury, Formal 
approval of the defendant No. 10 Asso- 
ciation was sought but was refused. The 
plaintiff has set out all the various steps 
taken for inclusion of said Sri Ashim 
Roy Chowdhury as an assistant in the 
firm of the plaintiff. But for the present 
purpose it is not necessary to refer to 
the same in detail because the plaintiff 
is not insisting on his right to have said 
Ashim Roy Chowdhury as an assistant 
any longer. Thereupon, it is the case of 
the plaintiff -that the plaintiff wanted 
and conceived the idea of taking one 
Sri S. K. Chopra formerly of Normans’ 
Ross & Co., a foreign exchange broker 
a memter of the Calcutta Exchange Bro- 
kers’ Association recognised by the 
defendant No. 11, as a partner in the 
said firm of the plaintiff and the plain- 
tiff by a letter dated 16th of Feb., 1978 
-duly applied to that effect for recogni- 
tion of said S. K. Chopra as an authoris- 
ed person and forwarded therewith ` a 
” cheque for Rs. 100/- being the requisite 
entrance fee. The plaintiff also forward- 
ed a no objection certificate dated 17th 
of Feb., 1978 from the Normans’ Ross & 
Co. “But the defendant No. 10 by its 
letter dated 8th of March, 1978 commu- 
nicated to the plaintiff ‘that both the 
applications of the plaintiff namely, the 
application to take in Ashim Roy Chow- 
dhury as an assistant as well as to take 
Sri S. X. Chopra as a partner of the 
plaintiff firm have been rejected. The 
plaintiff contends, the said action is mala 
fide and wrongful and the said action 
has been taken without assigning any 
reason whatsoever. The plaintiff further 
asserts that there is no plausible reason 
whatsoever for the refusal of the desir- 
ed recognition and/or sanction. The 
plaintiff asserts that at the same sitting 
of the Executive Committee held or the 
4th of March, 1978 the applications . of 


Messrs, Poddar Saraogi & Co. .and 
Shew-bux Bagri & Co. for recognition of 


authorised persons have been ‘sanctioned. | 


‘ According ` to ‘the plaintiff the decision 
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of the Executive Committee was not in 
good faith and was taken arbitrarily and 
there could not be any plausible ground > 
for rejection. The plaintiff asserts that 
by the wrongful conduct the plaintiff had 
been deprived of the assistance which 
the plaintiff is entitled to by the fact 
that the plaintiff has 3. seats and the 
choice of nomination of the authorised 
person of the firm rested with the plain- 
tiff and by the wrongful and arbitrary 
conduct of the defendant No. 10 there 
has been interference with the business 
of the plaintiff. In those circumstances, 
the plaintiff has sought the reliefs men- 
tioned hereinbefore. Originally a written 
statement had been filed on behalf of the 
defendants Nos. 1, 3, 7 and 10 and an- 
other written statement was filed on be- 
half of the defendants Nos. 5, 6 and 9 
and the third one on behalf of the defen- 
dant No. 4. More or less identical points 
of defence had been taken in all these 
written statements. The original conten- 
tion on behalf of the defendants was, 
that. the suit as framed was not -main- 
tainable. Defendants have further assert- 
ed that the defendant No. 10 Association 
and its members were of the view that 
the attempt of the plaintiff was to induct 
some persons of Batliboj & Karani of 
Bombay and induction of such persons 
would unfavourably affect the interest 
of the brokers who are doing foreign 
exchange brokerage business in Calcutta 
and, therefore in the best interest of the 
members of the Association, and for the 
protection of their legitimate rights .the 
Executive Committee after considering 
all aspects of the matter had rejected the 
said applications made by the plaintiff. 
The defendants, further, asserted that 
the enquiry had revealed that by bring- 
ing in said S. K. Chopra the plaintiff had 
contemplated induction of the proprietor 
or partners of Batliboi & Karani in an 
indirect way and therefore the defen- 
dants acting in good faith had rejected 
the application of the plaintiff. It was, 
further, asserted that plaintiff had no 
cause for complaint and all applications 
were duly considered and the plaintiff 
had no absolute right to claim the right 
to induct either a partner or an assis- 
tant. The relevant claims by the plain- 
tiff, which were denied by the defen- 
dants were not open to the plaintiff and 
as such the plaintiff has no cause of’ ac- 
tion. Furthermore, the defendant No. 10 
being an unregistered association no suit 
was maintainable against the defendants, 
It was further asserted: that .the. defen- 
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dant No. 4 was improperly impleaded; 
Asoke Kumar Roy was not a member >f 
the defendant . 
Kumar Roy was a member. 

4. On the said pleadings the following 
Issues were settled :— 

1 (a). Has the defendant Association 
by its letter dated 8th March, 1978 
wrongfully and mala fide declined to 
recognise S. K. Chopra as the authorised 
person of the plaintiff as alleged in 
para 15 of the plaint ? 

1(b). Was the defendant Association 
obliged to assign reasons in rejecting tke 
name of the said S. K. Chopra? 

1 (c). Has the decision of the Exec- 
tive Committee of the defendant Assi- 
ciation in rejecting the said name not 
been taken in good faith? Was the said 
decision discriminatory and violative of 
the principles of. natural justice as alleg- 
ed in para 15 of the plaint? 

2(a). Is the defendant Associaticn 
not entitled to reject the nomination bf 
the authorised person as alleged in 
para 16 of the plaint? 

2(b). Is the defendant Associaticn 
under an existing obligation to the plain- 
tiff to sanction the application of tke 
plaintiff nominating S. K. Chopra as the 
authorised person ? 

3. Has the plaintiff any cause of az- 
tion against the defendants ? 

4. Is the suit maintainable ? ' 

5. To what relief, if any, the plaintif 
is entitled ? 

5. As I have mentioned before one of 
the main points originally taken was that 
the suit against defendant No. 10 was 
not maintainable and was a nullity and 
no reliefs could be claimed or granted. 
Thereupon, during the course of tke 
hearing of the argument the plaint-ff 
made an application for amendment f 
the plaint and I granted the said amenc- 
ment by the order dated 20th of Juns, 
1978. The defendant No. 10 has now been 
properly sued and after the said amenc~ 
ment it is not necessary to discuss tke 
controversy as to whether the suit as 
framed against defendant No. 10 was 
properly framed originally and as such 
the same was a nullity and no relist 
could have been granted against the 
other defendants. 


6. It has to be emphasised that the 
defendants in their written statemeat 
highlighted the fact that Ashim Rey 
Chowdhury was connected with L. 
Murarka & Co., a sister concern of 
Messrs. Batliboi & Karani. The defer- 


dants have, further, stated that the 
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No. 10 but one Ashin- 
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elder brother of said Ashim Roy Chow- 
dhury was an employee of M. Murarka . 
& Co., and had considerable influence in 
the said company. According to the 
defendants the said firm of Batliboi & 
Karani did not earn a good reputation in 
Calcutta foreign exchange market. The 
said firm, it was alleged by the defen- 
dants, had a Teleprinter Communication 
with Bombay through which they used 
to transmit informations about the Cal- 
cutta market and thereby adversely and 
prejudicially affect the Calcutta market. 
It is the allegation of the defendants 
that Batliboi & Karani had tried their 
best to push themselves by any means 
into the Calcutta market and according 
to the defendants negotiations have gone 
on between the said firm of Batliboi & 
Karani and the plaintiff for the transfer 
of the plaintiff’s business to the said firm 
of Messrs. Batliboi & Karani. The defen- 
dants have alleged that such negotiations 
for transfer took place even before the 
division of Padia & Co. The defendants’ 
allegation was that Batliboi & Karani by 
installation of teleprinter between Cal- 
cutta and Bombay and passing news of 
the markets had made attempts to pre- 
judice and unstabilise the market and as 
a result thereof the interests of the mer- 
chants and brokers in Calcutta had been 
seriously prejudiced and they had boy- 
cotted the said Batliboi & Karani. It is 
this apprehension based on enquiries 
that had led according to the defendants 
to reject the application of the plaintiff 
to take Ashim Roy Chowdhury as an 
assistant and induct Sri S. K. Chopra as 
a partner. It has been further suggested 
on behalf of the defendants in the writ- 
ten statement that at the time of the 
division of Padia & Co. there was a repre- 
sentation that there would be no 
induction of any partner or as- 
sistant as was purported to be done 
by the induction of S. K. Chopra. As I 
have mentioned before one of the main 
points urged at the time of the hearing 
of ths suit was that the suit was not 
maintainable as framed and therefore I 
had allowed leave to the plaintiff to 
institute the suit under O. 1, R. 8 of the 
Civil P. C. and pursuant to such leave 
advertisements had been duly published 
as required by the provisions of law and 
in pursuance to that advertisement two 
other members of the defendant No, 10 
namely, Kartick Chandra Dhar & Co. 
and Bhanumal & Co. sought leave fo 
intervene in the matter. Such leave was 


duly granted and they have filed written 
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statements thereafter. In the written 
statements filed by the said added defen- 
dants more or less identical points have 


been reiterated by the said added defen- ° 


dants. = 
7. I have set out hereinbefore the 
Issues as finally settled in this case. 


Issues Nos. 3 & 4 relate to the fact whe- 
ther plaintiff has any cause of action 
against the defendants and whether the 
suit is maintainable. Now on these two 
issues one of the main arguments or in- 
deed the solitery argument about the 
maintainability of the suit was that the 
defendant No. 10 being an unregistered 
association the suit as framed was not 
maintainable and was a nullity. There- 
fore, no relief could be granted in this 


suit. It was, further, sought to be elicited- 


from the evidence of the plaintiff in 
answers to questions 100-102 that the 
defendant No. 4 Asoke Kumar Roy was 
not a member of the Committee of the 
defendant No. 10 at any point of time. 
It was, further, suggested to him that 
it was Ajit Kumar Roy who was a 
member of the Executive Committee and 
not Ashoke Kumar Roy. To this the 
plaintif stated in answer to question 102 
that that might. be the correct position 
and he was not sure. But after the 
amendment that I have directed by the 
order dated 20th of June, 1978 granting 
leave under O 1, R. 8 of the Civil P. C. 
and permitting Shyam Sundar Lakhotia 
the defendant No. 3 to be sued for self 
and on behalf of the members of the 
defendant No. 10 association, these ob- 
jections, in my opinion, are no longer 
sustainable. Indeed though such amend- 
ment was resisted, after the amendment 
was allowed ro argument was advanced 
in support of this objection. I` must, 
however. note that in respect of the 
controversy as to whether the suit ag 
originally framed was maintainable or 
not from the Bar the follawing decisions 
were cited. Rajendra Nath v. R. C. Turf 
Club, AIR 1964 Cal 57; Kodia Groundar 
v. Velandi Groundar, AIR, 1955 Mad 281 
(FB); G.1P. Rly., Senior Institute v. 
Mohit Kumar, AIR 1954 Nag 29; Board 
of Directors v. R. H. Niblett, AIR 1957 
All 219. For the reasons mentioned here- 
inbefore it is however, not necessary for 
me to discuss the aforesaid decisions and 
after the amendment, I must, therefore, 
answer the Issue No. 4 in the affirmative 
and in favour of the plaintiff. 


8. So far as the Issue No. 3 is con- 
cerned, it has two separate aspects name- 
ly, whether in respect of the action 
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taken by an association like the defen- 
dant Ne. 10 there could be any cause of 
action at all; that aspect will require 
further examination and consideration. 
But so far as that issue challenges the 
cause of action against the defendants if 
otherwise sustainable then the same 
must be answered in the affirmative and 
in favour of the plaintiff. 


9. So far as Issues Nos. 1 & 2 are 
concerned these mainly centred round 
the question whether the letter of the 
defendant No. 10 dated 8th of March. 
1978 was wrongful or mala fide or whe- 
ther the defendant No. 10 was obliged 
to assign any reason for rejecting the 
name of Sri S. K. Chopra and whether 
the decision of the defendant No. 10 was 
taken in good faith and whether there 
was any scope for the application of the 
principles of natural justice in this case. 
It is also necessary to consider whether 
there was any obligation on the part of 
the defendant No, 10 Association to 
sanction, in the facts and in the circum- 
stances of this case, the application of 
the plaintiff in nominating Sri S. K. 
Chopra as the authorised person as a 
partner on the said firm. 


10. In this case both oral and docu- 
mentary evidence have been tendered. 
On behalf of the plaintiff Surendra 
Kumar Chopra has given evidence and 
plaintiff himself has also deposed, The 
brief of documents and correspondence 
was tendered end has been marked as 
Ext. A and Ext. B being documents ex~ 
cept the document marked serial No. 1 
disclosed by the defendant No. 10 have 
also been tendered and these have 
been marked as Ext, B and Ext. I is a 
joint affidavit of service of Prabir 
Kumar Dey and the plaintiff affirmed 
on 3ist of May, 1978. So far as Ext. I is 
concerned it is no longer of much relev- 
ance because of the amendment referred 
to hereinbefore. It is necessary, there- 
fore, briefly to discuss the documentary 
evidence before I embark upon discus- 
sing the oral evidence in this case, Items 
1 and 2 are the rules of the Foreign Ex- 
change Dealers’ Association and Rules of 
Foreign Exchange and Bullion Brokers’ 
Association, Item 3 in Ex. A is the letter 
dated Ist. of Aug., 1977. In that letter 
Padia & Co, had informed the respon- 
dent No. 10 Association about the retire- 
ment of C, J. Padia from the said firm 
and also intimated that out of 9 seats in 
the Association belonging to the firm 
Padia & Co., 3 seats should be transferred 
in the name of C. J. Padia who would 
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continue to do his separate business in 
the name and styte of Chiranjan & Co. 
This position was accepted by the defen- 
dant No. 10 Association by a letter writ- 
ten to the defendant No, 11 as would be 
apparent from P. D. 4 which is at page 11 
in Ext. A. By letter dated 26th of Aug., 
1977 in Ext. A the plaintiff was intimat- 
ed that this claim to do business in his 
own name with 3 seats has been accept- 
ed. The.said letter is important and 
contained, inter alia, as follows :— 


“Your application dated 1st Aug., 1977 
jointly with M/s. Padia & Co. was re- 
ceived by us intimating your retire- 
ment from Partnership of Padia & Co. 
Your request for transfer of three seats 
in your name to enable you to do busi- 
ness separately in the name of Chiran- 
jan & Co. has been duly approved and 
accepted by the Executive Committee 


meeting held on 28rd Aug., 1977 after 


scrutiny of the Deed of Retirement. 


We have duly intimated the Chairman, 
F. E. D. A. to accept the Security Deposit 
of Rs. 10.000/- to enable you to com- 
mence business at the earliest. For your 
information a copy of the letter is en- 
closed herewith: 


As President of our Association I ex- 


tend to you my best wishes.” 


Thereafter, the other documents’ in 
Ext. A relate to the application of the 
plaintiff for taking Sri Ashim ^ Roy 
Chowdhury as an. assistant and a calling 
member of the firm. It is not necessary 
to refer to the same as the plaintiff is no 
longer insistinig on his right to have 
Ashim Roy Chowdhury as an assistant. 
Thereafter, on the 10th of Oct., 1977 the 
plaintiff was informed by the defendant 
No, 10 that .certain complaint had been 
received against the: plaintiff and the 
plaintiff was requested to attend the 
meeting to be held on the 11th of Oct. 
1977, What happened can best be narrat- 
ed in plaintiffs version in the letter 
which is P. D. 9 dated 18th of Oct., 1977 
in Ext, A, The said letter contained inter 
alia, as follows :— 


“While the 
gress, our Mr. C, J. Padia, was shown a 
letter alleged’ to have been signed by a 
good number of members. The said letter 
contains as an allegation that certain 
misrepresentations were made by him. 
We deny that there was any misrepre- 
sentation whatsoever on our part. There- 
’ after some of the members alleged that 
there was a secret agreement between 
ourselves and Messrs. Batliwala & Karani 


-really strange 


said meeting was in pro-. 
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of Bombay. No particulars of the said 
alleged agreement were given neither 
was the source of information regarding 
the said secret agreement disclosed. We 
were really shocked to learn of the said 
allegation which was based on rumours 
and was possibly only a-brainwave of 
some of. the members who would not 
like othérs to survive and operate. It is 
in view of the recom- 
mendation of F. E. D. A.I. some of them 
should still continue with their pesttime 
of making false and malicious allegations 
against others. ` 


We are asked to give an undertaking 
that we shall not associate ourselves 
with the said Messrs.. Batliwala and 
Karani or any other outside broking firm. 
We are afraid’that such an undertaking 
is not at all essential nor is it within the 
competence and power of the Committee 
to insist upon an undertaking for the 
reason that if we are not- acting within 
the rules of the association, then we are 
otherwise to be penalised and if there is 
no rule which prevents us from associa- 
ting ourselves with an outside broking 
firm then the Committee cannot impose 
on us any such restriction. This by itself 
shows the malice on the part of some 
of the members. Since we are not person 
who would act in contravention pf the 
rules and regulations of the Assoziation 
and are not those who would like to 
enter into unnecessary correspondence 
inasmuch as we have no time in involv- 
ing ourselves in a void correspordence, 
we can only assure that if it is against 
the rules and regulations of the Asso- 
ciation, we shall not associate ourselves 
with any outside broking firm but if it 
be within the rules, then we reserve our 
right to associate ourselves with any 
broking firm of our choice. Finaily in 
case you insist on taking such an under- 
taking from us, we hereby give it but 
we expect this applies to all members 
and that you will be obtaining in due 
course. similar undertaking from al! 
other members of the Association as 
well, - 

Thanking you, i 
Yours faithfully. 


UNDERTAKING 


We hereby give our solemn declara- 
tion that M/s. Batliwala & -Karani ər any 
partner of the said firm or any relative 
of a Partner of M/s, Batliwala & Karani 
or any other outside Foreign Exchange 
broking firm has no connection or inte- 
rest whatsoever directly or indirectly in 
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our firm. We also zive guarantee that we - 


shall not enter into any such connection 
with them or allow any outside Foreign 
Exchange broking firm interest in our 
firm in future as well. The Association 
will be free to take under the rules any 
action they like if we are found to 
breach the above declaration and gua- 
rantee in their best discretion.” 

On the 5th of Nov., the Secretary of the 
defendant No. 10 communicated to the 
plaintiff a resolution at a meeting held 
on the 5th of Nov., 1977. The said reso- 
lution was as follows :—: 

“It was also resolved to send a request 
letter to M/s. Chiranjan & Co., and copy 
to M/s. Padia & Co. to appreciate the 
new situation and to try to come back 
to their old position before the retire- 
ment of Mr. C. P. Padia from M/s. Padia 
& Co., was sanctioned. It is felt that a 
copy of this resolution, should be for- 
warded to the local FEDAI for record.” 
The plaintiff protested against the sug- 
gestion by the letter dated 7th of Nov., 
1977 which is P.D. 12 in Ex. A. It is not 
necessary to set out the actual terms of 
that protest. There were again reminders 
about the application relating to Ashim 
Roy Chowdhury ta which it is not neces- 
sary tc refer. Thereupon, on the 16th of 
Feb., 1978 the plaintiff wrote to the 
Secretary of the defendant No. 10 Asso- 
ciation as follows :— 

“We wish to inform you that Mr. S. K. 
Chopra will be joining our firm as Part- 
ner and authorisec person to call on the 
. Banks. Kindly circulate our letter 
among the members of the Managing 
Committee for their information and 
formal confirmation. Further kindly in- 
form the Chairman, FEDAI to enable 
Mr. Chopra to call on the Banks at the 
earliest. 

We are giving below the details re- 
quired for necessary amendment of the 
circular by FEDAL 


Name of Firm Authorised 
i Persons 
CHIRAJAN & CO. 1. C. J. PADIA 
12/A, Netaji Subhas 2. S. K. CHOPRA 
Road, First Floor, 3. ASHIM ROY 
Room No. 18A, CHOWDHURY 


Caleutta~700 001. 


We are enclosing herewith a cheque 
for Rs. 100/- being the required entrance 
fee. 

Thanking you,”. 


The necessary no objection certificate 
from the previous firm where Sri S. K. 
Chopra was working was also enclosed. 


A.ILR 


By two letters dated. 8th of March, 1978 
the plaintiff was informed that the plain- . 
tiffs application for taking Sri Ashim 
Roy Chowdhury as an assistant and in- 
ducting Sri S. K. Chopra as a partner of 
the firm and authorised to call on the 
banks has been rejected by the Executive 
Committee artter careful considration. The 
defendant No. 19 offered to refund the 
security deposit. There was a letter 
dated 8th of April, 1978 wherein certain 
allegations had been made on behalf of 
the plaintiff that the plaintiff was threa- 
tened to withdraw the present suit which 
the plaintiff had in the meantime insti- 
tuted claiming the reliefs as indicated 
before. It is not necessary for the deter- 
mination of the controversy to refer to 
the actual terms of the said letter and 
the said allegations were denied on be- 
half of the defendant No. 10. The deed 
of dissoluticn between the partnership 
firm of Padia & Co. has also been dis- 
closed and apart from the facts which 
have been sat out hereinbefore nothing 
much of importance appears therefrom. 
In Ext. B Cisclosed by the defendant 
No. 10 D. D. 8 contains the minutes of 
the meeting of the Executive Committee 
of the defendant No, 10 Association held 
on the 4th of March, 1978. The minutes 
are important and these are to the fol- 
lowing effect :— 

“Sri K. P. Purohit was called to the 
Chair. Last executive committee meet- 
ing minutes were read and confirmed. 

The letter of Sri Bhupesh Dutta dated 
17-2-1978 was discussed and it was de- 
cided to request Sri Dutta not to press 
for resignation. 

The letter of M/s. S. B. Bagree dated 
13-1-78 seeking permission for appoint- 
ing Mr. Dipendra Nath Mahji as an As- 
sistant was Ciscussed and approved. 


The letter of M/s. Poddar Saraogi & 
Co. dated 21-12-77 was discussed and the 
name of Mr. M. K. Maitra as an assistant 
was approved. The letter of M/s. Ray- 
chand, Lakhotia & Sons requesting ap- 
proval of separation -of Mrs. Neelam 
Dujari and according sanction to her 
separate firm was discussed and it was 
decided by tne majority of the members 
that in view of the present circumstances 
same could not be approved. 


The letters of M/s, Chiranjan & Co., 
regarding appointment of Mr. A. Roy 
Chowdhury as an assistant and Mr. S. K. 
Chopra as a partner were discussed and 
the majority of the members decided to ` 
reject both applications as these appli- 
cations were against the verbal assurance 
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of Mr. C. J. Padia at the time of allox- 
ing sanction of the firm that nobody ccn- 
nected with other firm will.be taken as 
an assistant or partner by him and that 
the separation was’a normal division te- 
tween the brothers. 


Some members informed the meeting 
that without sanction of the association 
some representatives of M/s. Chiranjan & 
Co., are contacting Bank exchange tza- 
ders. After discussion it was decided to 
write to M/s. Chiranjan & Co, not to al- 
low unauthorised persons to call or con- 
tact banks for exchange business failing 
which strict disciplinary action (includ- 
ing suspension of the firm) will be tak=n. 

The members discussed about the 
stoppage of call money business throuzh 
brokers and it was decided to make pzo- 
per representation to the authorities con- 
cerned. With a vote of thanks to the 


` chair the meeting terminated”. 


+ 


Defendant No. 10 has also disclosed the 
minutes of the meeting of the 6th of 
March, 1976 being D. D. 9 indicating tkat 
the application of A. P. Misra. was also 
rejected for certain reasons recorded in 
the said minutes. The minutes of the 
10th of Sept. 1962 have also been dis- 
closed being D. D, 10 in Ext, B regarding 
the rejection of certain application by 
one M/s. Ochhavlall Mathuradas & Co. 
Similarly, certain resolution dated Cth 
of Aug. 1956 was also disclosed which in- 
dicated that the application of one 
M/s. Bhanamull & Co. was rejected. 
These have been disclosed obviously for 
the purpose of establishing the bona fide 
of the action on the part of the defen- 
dant No. 10 Association, Ext. I has r2- 
ally in view of the amendment allowed 
no relevance now. The said affidavit was 
intended to establish that the defendant 
No. 10 Association was not properly rə- 
presented. 


11. Before I discuss the oral evidence 
it should be mentioned that there is no 
documentary evidence of any connection 
between the Bombay firm and either Sri 
S. K. Chopra or Sri Ashim Roy Chovv- 
dhury. There is some evidence of the 
fact that Sri Ashim Roy Chowdhury 
had taken up subsequently some emplo- 
ment in Murarka & Co. of Calcutta which 
is alleged to have the same proprietor or 
partner as the Bombay Firm of which 
the defendant No. 10 was apprehensive. 
There is also no documentary evidenze 
that any assurance was given at the time 
of the sub-division of the partnership to 
which the plaintiff belonged, that there 
would be no further sub-division or that 
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the plaintiff- would not utilise its full 
strength of three members as jt was en- 
titled to or take. in any new partner or 
assistant. It is important to emphasise 
this aspect because there has been some 
suggestions to that effect in the evidence 
tenderd on behalf of the defendant 
No. 10. 


12. It is now necessary for me to dis- 
cuss the oral evidence adduced. The 
plaintiff tendered the evidence of Suren- 
dra Kumar Chopra and himself also gave 
evidence. Sree S. K. Chopra stated his 
qualifications in answer to question 8 
and stated that while working in Nor- 
mans’ Ross & Co, he was a senior ex- 
ecutive looking after the complete ope- 
rations and running of the company and 
he further stated that he was authoris- 
ed by the said company to call on the 
banks as well as some of the merchant 
houses for business. He stated in an- 
swer to question 14 that he intended to 
join plaintiff as he had. left Norrnans’ 
Ross & Co. and was looking for a suit- 
able job. He further gave evidence that 
Normans’ Ross & Co. had no objection to 
his joining the plaintiff and the defen- 
dant No. 10 was duly intimated of the 
said fact. He has categorically denied 
in answer to question 18 that he had any 
connection with Batliwalla & Karani of 
Bombay before and had no intention of 
having any -connection with them in the 
future. It was suggested to him in 
cross-examination in question 19 that he 
had connection with the firm M. N. 
Murarka & Co. Sri Chopra in his answer 
has categorically denied that suggestion. 
He has also denied the suggestion that 
he was connected with Messrs, Batli- 
walla & Karani and he was trying tv eh- 
ter plaintiff or the defendant No. 10 as- 
sociation for facilitating the work of 
Messrs. Batliwala & Karani. Apart from 
the suggestions no evidence was adduc- 
ed to contradict the clear and unequivo- 
cal testimony of Sri S. K, Chopra Sri 
Chopra gave his evidence in a straight- 
forward manner and there is nothing on ~ 
record or in his demeanour or in his 
past conduct or in his educational back- 
ground to disbelieve his testimony. 


13. The plaintiff was called to the 
English Bar from Lincoln’s Inn in 1959 
and thereafter he joined his father’s 
business which was at that time named 
as Lakshmi Narayan Misra & Co. where 
the plaintiff continued to be a partner 
along with his brother and one J. P. 
Misra. He has explained in answer to 
question 11 the meaning of the “ex- 
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change seat”. Exchange seat, accord- 
ing to the  plaintiff,. allows person 
to act as a calling member on the 
bank and a firm having 9 seats only 
has 9 members or partners to can- 
vass for business and the business that is 
done is foreign exchange brokerage. 


The plaintiff had further stated that he- 


continued to be a partner of ‘Padia & 
Co.’ up to Aug. 1977 and thereafter there 
was a deed of vartition which is at page 
32 of Ext. A dated 1st of Aug. 1977 and 
upon that the plaintiff retired from that 
partnership and plaintiff was allotted 
three seats and thereafter the plaintiff 
made an: application to the defendant 
No. 10 for recognition of the plaintiff's 
firm and to allow him to work under 
the name and style of Chiranjan & Co. 
and that application was allowed. The 
necessary documents to that effect are 
included in Ext. A which were duly 
identified and proved by the plaintiff. 
The plaintiff kas reiterated that plain- 
tiff had three seats and the plaintiff was 
recognised as such by the defendant 
No. 10 Association. But, thereafter. the 
plaintiff had continued for sometime to 
- work himself utilising only one seat and 
as the plaintiff was having some diffi- 
culty in doing all the business by bhim- 
self and he wanted to take an assistant 
by the name af Ashim Roy Chowdhury 
he applied to the defendant-No. 10 as- 
sociation for giving him permission to 
employ Sri Ashim Roy Chowdhury:as an 
assistant. The plaintiff has narrated 
that on the 10h of Oct. 1977 the plain- 
tiff was informed that a meeting would 
be held on the 11th. of Oct, 1977 and that 
there was some complaint against the 
plaintiff. The plaintiff attended the 
meeting of the lith of Oct. 1977 and in 
answer to question 42 he has narrated 
what had happened at that meeting. He 
has stated that the plaintiff was shown 
some blank paper containing the signa- 
tures of some persons and the contents of 
the papers were not divulged to him. But 
the plaintiff was informed that there ‘was 
some allegation that the plaintiff was 
connected with a firm of Bombay named 
Batliwala & Karani and plaintiff denied 
the same and thereupon the plaintiff was 
asked to give the undertaking to the 
effect that the plaintiff was in no way 
connected with Batliwala & Karani. The 


plaintiff stated that as he had no con 
nection he gave such an undertaking. In 
answer to question 48 the plaintiff has 


stated on oath that the plaintiff never’ 


had at any point of time any connection 


[Pr. 13] Chiranjan Jadavji v. Bhupesh Chandra (S. Mukharji J.) 


AIR. 


with the firm Batliwala & Karani and 
plaintiff has also identified . and proved 
the letter containing the undertaking. 
The plaintiff had explained that the pla- 
intiff gave this undertaking because the 
plaintiff was assured that if the plaintiff 
gave such an undertaking he would be 
allowed to take Ashim Roy Chowdhury 
as an assistant. But according to the 
plaintiff nothing happened and he had 
sent reminders. The plaintiff proved the 
several reminders, The plaintiff has also 
mentioned that he knew SriS.K. Chopra 
and he wanted to take him as a partner 
and he has also proved the application 
that he had made for permitting him to 
take Sri S. K. Chopra. In answeer to 
question 78 the plaintiff has stated that 
nothing was produced before him to sub- 
stantiate the allegation that the plaintiff 
had connection with Battliwala & Karani, 
The plaintiff has also stated that before 
the rejection of the plaintiffs applica- 
tion as communicated by the letter dated 
8th of March, 1978 which I have already 
mentioned the plaintiff was not sum- 
moned before the Executive Committee of 
the defendant No. 10 or was never asked 
to explain any matter by the said com- 
mittee. In answer to question 87 in ex~ 
amination-in-chie? the plaintiff. has stat- 
ed that as a result of the rejection of the 
plaintiff's application it had become 
very difficult for the plaintiff to do busi- 
ness alone as the plaintiff was very much | 
handicapped, he had to attend Bombay 
calls, telex end call. on the banks. In 
answer to questions 88 & 89 the plaintiff 
has again reiterated that he had never any 
connection with the Bombay firm Batli- 
wala & Karani or the partners thereof 
in any manner, In cross-examinaticn it 
was suggested to the plaintiff that there 
‘was no animosity against the plaintiff as 
such, The plairtiff has reiterated that 
when the plaintiff was admitted as a new 
member on retirement from the old 
patnership the Chairman was a different 
person. The plaintiff was asked aboul the 
blank letter alleged, to have been shown 
to him at the meeting of the 11th of Oct. 
1977. The plaintiff was asked why the 
plaintiff had not indicated anything to 
that effect in the letter dated 18th of 
Oct. 1977 included in Annexure A, The 
plaintiff has stated that the plaintiff did 
not- write the letter but the. plaintiff was 
shown certain signatures of certain per- 
sons and that is the reason why the 
plaintiff had mentioned that he was shown ` 
a blank letter. It was suggested to him that 
it was not correct to allege that the Ex- 
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ecutive Committee did not give him any 
opportunity to go through the contents 
of ‘the letter. The plaintiff has reiterat- 
ed that the plaintiff was informed tnat 
there was some complaint against vhe 
plaintiff. It was suggested to him in ques- 
tion 113 that the plaintiff gave <he 
undertaking because plaintiff was ap- 
prehensive that. there was some justifica- 
tion for the allegation that the plaim iff 
had connection with Batliwala & Karani 
& Co. The plaintiff denied this sugges- 
tion. I must note that in view of ihe 
averments made’ in the written stete- 
ment on behalf of the defendant No, 10 
as well as in view of the stand taken in 
the affidavit in opposition on behalf of 
the defendant No. 10 in the interlocutory 
application where it was categorically 
stated that the plaintiff gave this under- 
taking at the suggestion of the defen- 
dant No. 10, the suggestion made by 
learned Counsel on instruction from the 
defendant No. 10 in question 113 onwards 
was misleading and improper. It was 
suggested to him that Ashim Roy Chow- 
dhury was now working in Murarke & 
Co, The plaintiff denied that suggestion. 
It was further suggested to him that 
Murarka & Co, was a sister concern of 
Messrs. Batliwala & Karani. The plein- 
tiff stated that it might be so. It was 
further suggested to him that accordéng 
to defendant .No. 10 Sri Chopra was on- 
nected with Batliwala & Karani. But 
this was denied by the plaintiff. It was 
further suggested “to him that through 
Chopra, Batliwala & Karani were trying 
to enter the Calcutta market, But this 
was again denied . by the plaintiff. The 
plaintiff was also shown minutes of the 


meeting of the 4th of March, 1978 when. 


the application of the plaintiff was re- 
jected. The plaintiffs attention was 
drawn to the fact that the application 
of Sri Lakhotia who was the secretary of 
the defendant No. 10 Association had 
also been rejected. The plaintiff 2x- 
plained in answer to question 137 that 
the same was rejected on a differant 
ground. The. application of Sri Laknotia 
was for separation, But the plaintri’s 
application was for taking an additional 
partner which the plaintiff was entitied 
to do because the plaintiff had the privi- 
lege of three seats. In the case of -he 
plaintiff apart from the suggestions made 
there was nothing on record that in fact 
that plaintiff had any connection with 
' Batliwala & Karani & Co. or that the 
plaintiff was trying to induct Sri S. K. 

Chopra in | order to help Batliwala & 


Karani to come into the: Calcutta market. 
As I have mentioned before the sugges- 
tion made to the plaintiff that the plain- 
tiff gave the undertaking because 
plaintiff was himself apprehensive was an 
improper suggestion. which must have 
been made on the instruction of the de- 
fendant No. 10. The motive of the de- 
fendant No. 10 in making that improper 
suggestion cannot be commended. There 
was nothing on record or on the past 
conduct of the plaintiff or in the educa- 
tional background of the plaintiff to dis- 
believe the unequivocal and solemn testi- 
mony of the plaintiff: The plaintif it 
may be also mentioned gave his testi- 
mony in a very straightforward man- 
ner, i 


14. 


Sri Shyam Sundar Lakhotia the 
present Secretary of the defendant 
No. 10° was the only witness 


tendered on behalf of the defendants. 
About the reason for the rejection of the 
application of the plaintiff he has only 
stated in answer to question 7 that the 
plaintiff's application was considered and 
finally it was decided by the committee 
members that in the interest of the local 
brokers the same should not be allowed. 
He has stated in answer to question 11 
that Sri Ashim Roy Chowdhury has now 
Joined Murarka & Co. and Sri M. K. 
Murarka is the proprietor or the partner 
of Murarka & Co. and he is controlling 


‘the firm. He has denied that defendant 


No. 10 acted wrongfully in rejecting the 
application of the plaintiff. He has stated 
that it is difficult to ascertain whether the 
plaintiff has suffered any loss. In cross- 
examination he was asked about the de- 
lay in disposing of the application of the 
plaintiff, It was suggested to him that 
normally such applications are: disposed 
of within two or three weeks. But in 
plaintiff's case over ten week’s time was 
taken. Sri Lakhotia could not give any 
satisfactory answer. In question 45 in’ 
cross-examination Sri Lakhotia was sug- 
gested that the only reason for rejecting 
the application for induction of Sri S, K. 
Chopra as appeared from the minutes of 
the meeting was the fear that Batliwala 
& Karani might try to get into the Cal- 
cutta markets. In answer he stated that 
that was the thinking of the committee 
and that.was the only reason according 


to the answer given in question 46. In 
question 46 he further stated that the 
committee had received ‘reports from the 
market and also from some of the past. 


employees of Murarka.& Co. that Batli- 
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wala & Karani were trying to come into 
the Calcutta market. But Sri -Lakhotia 
admitted in question 46 that these re- 
ports were not in writing nor could he 
remember the names of the persons who 
made those reports. — (See answers to 
questions 47 to 51). He admitted in ques- 
tion 52 that no opportunity was given to 
the plaintiff or to Sri S. K. Chopra to 
deny any connection with Batliwala & 
Karani and Co, He had to admit in 
question 59 that. the undertaking was 
given by the plaintiff at the suggestion 
of defendant No. 10. — (See answer to 
questions 59-63). 


application for induction. of Sri Chopra 
was merely a device but to make a 
further sub-division for inducting Batli- 
wala & Karani. He admitted in question 
70 that there was no report or paper or 
evidence to substantiate his apprehension. 
-- (See answers to questions 70 to 73). 
He could not give any satisfactory an- 
swer in question 87 as to why the com- 
mittee could not be satisfied with the 
undertaking given by the plaintiff. His 
answer to the question that there was no 
rule which authorised the committee to 
suggest to the plaintiff to re-unite with 
his former firm was also not satisfactory. 
The evidence,, therefore, would be that 
the membership of the defendant No. 10 
gives the members the vital right -to earn 
their livelihood. Therefore, property 
rights are involved in this case. The 
evidence also establishes that there was 
no written report or reliable evidence 
upon which the alleged apprehension of 
the members of the Executive Commit- 
tee of the defendant No. 10 can be justi- 
fied. There is nothing on record to 
establish that Sri S. K. Chopra was act- 
ing for the purpose of facilitating the in- 
filtration of Batliwala & Karani into the 
Calcutta market or to the defendant 
No. 10 Association. There was nothing 
further to indicate that the testimony 
of Sri S. K. Chopra or the plaintiff on this 
point could not be accepted. The de- 
fendant No. 10 could not produce the 


reports upon which the fancied apprehen- - 


sion of the members of the committee 
was based nor could the secretary name 
the persons who are alleged to have given 
such reports. No one was called to sub- 
stantiate such alleged reports.. No op- 
portunity was given to the plaintiff or 
to Sri S. K. Chopra to contradict any 
alleged apprehension about Sri. S. K. 
Chopra ‘and his connection with Batli- 


walla & Karani & Co.. The ground for 


In answer to question. 
68 Sri Lakhotia tried to suggest that this ` 


rejection of Sri  Lakhotia’s application 
and the ground for rejection of the plain- 
tiffs application were entirely different. 
There is evidence that the plaintiff was 
entitled to operate with 3 hands. Plain- 
tiff was denied that right. The plaintiff 
has asserted that the plaintiff was suf- 
fering damages for such denial. There 
is no evidence to contradict that asser- 
tion which can normally be presumed to 
follow from such denial. In this back- 
ground the rights of the parties have to 
be decided. On behalf of the defendant 
No. 10 and on behalf of the added de- 
fendant it was emphasised that the de- 
fendant No. 10 was a domestic forum and 
its rules permitted an application for 
taking any partner or an assistant by any 
of its members to be rejected and if the 
defendant No. 10 had acted within the 
rules then such a decision of the defendant ' 
No. 10 association could not be interfered 
with by the Court in a civil action of the ` 
present nature. It was emphasised that 
there was no evidence of any actual 
damage suffered by the plaintiff and fur- 
thermore if the plaintiff. has suffered 
any damages the plaintiff had ample re- 


medy. In those circumstances, it was 
urged that the defendant No. 10 had 
acted bona fide within its jurisdiction 


and according to the rules and therefore 
this action was not maintainable. The 
different items under Issues 1 & 2 were 
directed to this purpose. 


15. These questions have been con= 
sidered in several decisions to which my 
attention was drawn. I shall presently 
deal with them. In the case of T. P. 
Daver v. Lodge Victoria AIR 1963 SC 
1144 the Supreme Court was dealing 
with the power af expulsion of members 
by a Masonic Lodge. and the Supreme 
Court reiterated that the source of power 
of associations like clubs and lodges to 
expel the members was the contract on 
the basis of which they became members, 
This contractual origin of rule of ex- 
pulsion had is corollary in the cognate 
rule that in expelling a member the con- 
ditions laid down in the rules must be 
strictly complied with. The Supreme 
Court, further, held that the jurisdiction 
of a civil court was limited and it could 
not sit as a court of appeal from the de- 
cision of such a body and the Courts could 
only interfere if the body had acted 
without jurisdiction or had acted in vio- 
lation of the principles of natural justice 
or in bad faith. A learned single Judge . 
of this Court:had to consider the ques- 
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tion of the jurisdiction of civil court. of 
interference with the decision of the čo- 
mestie tribunal in the case of Ujjal v. 
Netai Chand AIR 1969 Cal 224 and it 
was reiterated that the jurisdiction of 
the civil court was very limited in charec- 
ter and was confined to one of the three 
following grounds, namely :— 


(i) When the tribunal overstepped the 
limits of its jurisdiction, 


(ii) When it violated the principles of 
natural justice and 


(iii) When it acted dishonestly, ac- 
tuated by bias, bad faith and the like. 
The domestic tribunal was not bouad 
by the rules of evidence, This case how- 
ever was in connection with a Sporting 
Club namely, Cricket Association of Ben- 
gal League. In the case of Mahamaya 
Talkies v. EIM Pictures Assn. (1975) 1 
Cal LJ 102, the plaintiff had purchased a 
cinema house to carry on the business of 
cinematographic films. The plaintiff sə- 
plied for membership of the defendant 
association. Such membership was es- 
sential for those engaged in the business. 
Pending decision on the application the 
plaintiff was given “provisional mem- 
bership”. Subsequently. the executive 
committee of the defendant turned down 
the plaintifi’s application for - reasons 
stated in the resolution without giving 
the plaintiff a hearing. “The plaintiff in- 
stituted the suit challenging the validity 
of the resolution on the ground of den:al 
of natural justice and applied for in- 
terim injunction. It was held by a learn- 
ed single Judge of this court that in- 
terim injunction should be granted and 
where membership of a trade association 
was essential for carrying on the trade 
there was an implied duty on the asso- 
ciation to observe the principles of natu- 
ral justice before expelling a member or 
rejecting an application for membersh:p. 
Court had jurisdiction in such a case to 
protect an applicant from arbitrary ac- 
tion, 


this 


16. In England question has 
been considered in several deci- 
sions. Mr. Justice Warrington had an 


occasion to consider this question in the 
case of D'Arcy v. Adamson (1913) 29 TLR 
367. There the plaintiff claimed an in- 
junction restraining the defendant r2- 
presenting the committee of a club io 
-which the plaintiff belonged from inter- 
fering with his enjoyment of the use and 


benefit of the club. The committee had 


“passed a. resolution in ‘accordance wizh 
one of the rules recommending the plain- 
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tiff to send his resignation which would 
have been followed up by his expulsion 
owing to alleged disregard of the rules 
of the club. It was held that the plain- 
tiff was entitled to the injunction claimed 
as he had no notice of the real reason 
upon which the committee had acted. 
The facts of that case were, however, 
very much different from the facts of the 
instant case before me. No property 
rights or right of carrving on business or 
earning one’s livelihood was involved in 
the membership of the club. It is. there- 
fore, not necessary to discuss in any 
further detail the facts of that case. In 
the case of Cassel v. Inglis (1916) 2 Ch. 
211 the members of the Stock Exchange 
were used to be elected for one year 
only and had to come up annually for 
re-election under rule 21 of the Rules 
which provided that the committee should 
on the first Monday in March proceed to 
re-elect such members and admit such 
candidates as they should deem eligible 
to be members of the Stock Exchange 
for one year commencing on the 25th of 
March, then instant. It was held that 
the committee in bona fide exercise of 
the discretion under R. 21 did not deem 
an applicant eligible for re-election and 
was not obliged to give any reason for 
the decision, and even if an objection 
was given under R. 35 the committee was 
not bound to give any reasons. The de- 
cision was given by a learned single Judge 
in the facts of that case and there the 
learned Judge had assumed that the com- 
mittee had acted honestly and there was 
nothing to rebut that assumption on the 
part of the learned Judge’ The facts 
of that case, therefore, are significantly 
different from the facts of the instant 
case before me where the bona fides and 
honesty of the members have been put 
in issue. In the case of Baird v. Wells 
(1890) 44 Ch D 661, it was held that in the 
case of an ordinarily constituted club in 
which members had rights of property, a 
member whose rights had been interfer- 
ed with by the committee was entitled 
to ask the Court to consider whether the 
rules of the club had been observed; whe- 
ther anything had been done which was 
contrary to natural justice and whether 
the decision complained of had been 
arrived at bona fide, but in the case of 
a proprietary club in which the members 
had no right of property, a member who 
had been expelled by a Committee 
though the  proceedirgs were irregular 
could not obtain relief by way of injunc- 
tion but would be left to-obtain reiief 


` 
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by way of damages. But in my opinion 
the most important and significant case 
which throws good deal of light on the 
present controversy is the decision in 
the case of Nagle v. Feilden (1966) 2 QB 
633. There the Stewards of the Jockey 
Club controlled horse-racing on the fiat 
throughout Great Britain. They had made 
rules of racing, sanctioned the holding 
of race meetings -and no person was 
allowed to train horses for racing at 
their meetings unless he held a licence. 
The plaintiff a woman had trained race- 
horses for many years. It was the prac- 
tice of the Stewards to refuse to grant 
a trainer’s licence to a woman in any 
circumstances. The plaintiff had fre- 
quently applied for and had been refus- 
ed a trainer’s licence although the Ste- 
wards had granted licences to men ser- 
vants employed by her, in particular to 
her “head lad.” The plaintiff brought 
an action against the defendants, two 
stewards on their own behalf and on be- 
half of the stewards and members of 
the Jockey Club, claiming, inter alia, a 
declaration that the practice of the ste- 
wards in refusing a trainer’s licence to 
any woman was void as against public 
policy and an injunction ordering the 
stewards to grant her a licence. The 
learned single Judge affirmed the order 
of the master striking out the state- 
ment of claim and dismissing the action 
_ on the defendants’ application which 
claimed that the action disclosed no 
cause of action. On appeal the Court- of 
Appeal allowed the, appeal and held 
that although there was no contractual 
relationship between the parties the 
plaintiff had. ar: arguable case for claim- 
ing the relief sought on the ground that 
the practice of refusing a trainer’s 
licence ‘to a woman might be void as 
contrary to public policy. There Lord 
Denning at page 644 of the report ob- 
served as follows :— 


“It was urged before us that the mem- 
bers of a trading or professional asso- 
ciation were like a social club. They had, 

“it was said. an unrestricted power. to 
admit, or refuse to admit. any person 
whom they chose: and that this was 
established by a case in 1825 concerning 
the Inns of Court, In Rex v. The Ben- 
chers of Lincoln’s Inn, Bayley, J. said: 


“They make their own rules as to the 
admission of members; and even if they 
act capriciously upon. the 
Court can give no remedy in such a case, 
because in fact there has been no viola- 
tion of any right.” 


subject: this’ 


A.L R. 
I venture to question this statement, 
notwithstanding the eminence of tha 


Judge from whom it fell. The common 
law of England has for centuries recogn= 
ised that a man has a right to work at 
his trade, or profession without being 
unjustly excluded from it. He is not to 
be shut out from it at the whim of those 
having the governance of it. If they 
make a rule which enables them’to re- 
ject his application arbitrarily. or capri- 
ciously, not reasonably, that rule is bad. 
It is against public policy, The Courts 
will not give effect to it. Such was held 
in the 17th Century in the celebrated . 
ease of the Tailors of Ipswich where 
they had a rule that no person was to 
be allowed to exercise the trade. of. a 
tailor in Ipswich unless he was admit- 
ted by them to be a sufficient workman. 
Lord Coke, C. J. held that the rule was 
bad, because it was “against the liberty 
and freedom of the subject”: see Ipswich 
Tailors’ case. But if the rule is reason- 
able the Courts will not interfere. In 
the 18th Century, the Company of Sur- 
geons required as a qualification for an 
apprentice an understanding of the Latin 
tongue, The Governors rejected ari ap- 
prentice because on examination they 
found him to be ‘totally’ ignorant of 
Latin, Lord Mansfield. C. J. declined ta 
interfere with their decision: see Rex 
v. Surgeons’ Co, (Master). : 


There are not many modern cases on 
the subject. but they support the prin- 
ciple which I have stated’ In Weinberger 
v. Inglis, (1919 AC 606), the rules of the 
Stock. Exchange gave to the Committee 
an absolute discretion’ to admit such per- 
sons as they “shall think proper” The 
House of Lords were not referred to the 
old cases but to the cases where Direc- 
tors are empowered in their discretion 
to refuse a transfer of shares, such as Re . 


_ Gresham Life Insurance Society, Ex parte 


Penney. The House were disposed to 
accept this analogy and hold that if the 
Committee of the Stock Exchange were 
to act arbitrarily or capriciously, the 
Courts could set aside their decision — 
see what Lord Atkinson, Lord Parmoor 


and Lord Wrenbury said. Then again in 


Faramus v. Film Artistes Association 
(1964-1 All ER 25) a Trade Union, which 
kept a “closed shop”, made a rule for- 
bidding entry to any person who had 
been convicted of a criminal offence. 
Lord Pearce said: 


“Since this union has a` monopoly, ex- 
clusion from its membership prevents a 
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man from earning his 
particular profession, An ‘absolute rule 
that so prevents any person who may 
have suffered a trivial conviction many 
years before is in at of trade and 
unreasonable.” 


living in this 


We cannot, of course, decide the matter 
today. All I say is that there, is suffi- 
cient foundation - for the principle for 


the case to go to trial, We live in days. 


when many trading or professional asso- 
ciations operate “closed shops”. No per- 
son can work at his trade or profession 
except by their permission. They can 
deprive him of his livelihood. When a 
man is wrongly rejected or ousted >y 
one of these -associations.- has he no 
remedy ? I-think he may well have, even 
though he can:show no contract. The 
Courts have power to grant him a decia- 
ration that his- rejection and ‘ouster was 
invalid and an injunction requiring the 
association to rectify their error. He may 
not be able to get damages unless he can 
show a contract or a tort, But.he may 
get a declaration and injunction, Thus in 
Abott v. Sullivan (1952-1 All ER 226) 
the corn-porter (although he had no 
contact with the Committee) obtained a 
declaration that he was entitled to 3e 
reinstated on the register: and this Court 
would, I think, have granted an injune- 
tion but for the fact that he had already. 
been reinstated before the judgment. In 
Davis v, Carew-Pole, : (1956-2 All ER 
524),' the livery-stable-keeper (althouzh 
he was not a member) obtained a dec_a- 
ration that the decision of the stewards 
disqualifying him was void, and an :n- 
junction restraining them from treating 


him as a disqualified person. I knew, 


that in the later case of Byrne v. Kine- 
matograph Renters Society Ltd., (19582 
All ER 579). Harman, J. thought that 
those two cases could be based on ccn- 
tract, But I think that could only be dene 
by inventing a fictitious contract. =N 
through the centuries courts have given 
themselves jurisdiction . by) means of 
fictions; but we are mature enough, I 
hope, to do away with them. The true 
ground of jurisdiction in all these cases 
is a man’s right to work, I have said be- 


fore, and I repeat it now, that a man’s . 


right to work at his trade or profession 
is just as important to him, as, perheps 


more important than, his rights of pro- 
perty. Just as the Courts will intervene 
to protect his rights of property, they 
will also intervene to protect his right 
to work.” 


- tainly interfere. 
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Lord Justice ‘Salmon at page 654 of the 
report observed as follows :— 

“The principle that Courts will pro- 
tect a man’s right to work is well-recog- 
nised in the stream. of authority relating 
to contracts in restraint of trade. The 
Courts use their powers in the interests 
of the individual and of the public to 
safeguard the individual’s right to earn 
his living as he wills and the public’s 
right to the benefit of his labours, The 
classic exposition of this branch of the 
law is to be found in Lord Macnaghten’s 
speech in Nordenfelt v, Maxim Norden- 
felt Guns & Ammunition Co., Ltd. (1891- 
94 All ER 1): 


“All interference with individual 
liberty of action’ in trading, and all res- 
traints of trade of themselves, if there is 
nothing more, are contrary to public 
policy and .therefore void, That is the 
general rule. But there are exceptions: 
restraints of trade and interference with 
individual liberty of action may be justi- 
fied by the special circumstances of a 
particular case. It is a sufficient justifi- 
fication, and indeed it ‘is the only justi- 
fication, if the restriction is reasonable — 
reasonable, that is, in reference to the 
interests of the parties concerned and 
reasonable in reference to the interests 
of the public.” 


It may be noted that in the instant case 
before me I am concerned not with the © 
case of expulsion or admission but with 
the refusal to permit one to take an 
assistant or- partner.. If a person has a 
right to ask for two hands then in my 
opinion he cannot ‘be arbitrarily made to 
work with one hand and if there is no 
reasonable justification for action by a 
domestic forum in such a situation in my 
opinion, the Courts of today can cer- 
The case of Edwards 
v. Society of Graphical & Allied Trades 
1971 Ch 354 was another case in which 
this aspect was discussed, The facts of 
that case in my opinion are not very 
relevant except the: observations of Lord 
Denning that where the rules of a 
domestic forum -interfere with a man's 
right to work the Courts of law are 
competent to protect such right. Reli- 
ance was placed on behalf of the added 
defendants on the decision in the case 
of Faramus v. Film Artistes’ Association 
(1964) 1 All ER 25. But the facts of that 
case as would be apparent from the 
observations made at 28-33 of the report 
were entirely different, Emphasis was 
laid in the said decision on the distinc- 
tion between the provision prescribing 


304 Cal. [Prs. 16-18] Chiranjan J adavji v. Bhupesh Chandra (S. Mukharji J.): 


the qualification for ‘membership and a 
provision _ terminating the membership 
and the’ rules of natural justice applied 
to the procedure for expulsion. But it 
was suggested that it had to be applied 
to the procedure for admission. There in 
that decision Lord Pearce held that the 
defendant association was a closed shop 
which could only be entered through 
membership of the respondent union and 
the Court would not intervene on the 
ground of unreasonable restraint ın view 
of S. 3 of the Trade Union Act, 1871. 
But in the instant case before me [ am 
not concerned with the entry of the 
_ plaintiff. The plaintiff has been admitted 
as a member and has already been allot- 
ted three seats: the plaintiff has been 
now denied the use of the other two 
seats in breach of fair play on the fan- 
cied apprehension of the members of 
the executive committee. That decision, 
in my opinion, would have no relevance 
in the facts of the present case, The 
facts of the case of Breen v. Amalgamat- 
ed Engineering Union (1971) 1 All) ER 
1148 upon which also reliance had been 
placed on behalf of the plaintiff would 
not be of much relevance except that 
the domestic tribunal or forum in a case 
of this nature must act fairly and 
reasonably. In the case of Lee v. Show- 
‘men’s Guild of Great Britain (1952) 1 
All'ER 1175 the Court of Appeal review- 
ed the principles as to the jurisdiction 


. of Courts so far as the decision of the 


domestic tribunal is concerned. In that 
case’in 1949 the plaintiff and one S. both 
members of the defendant guild had ap- 
plied to the local authority for a site on 
a fair ground, The plaintiff was allotted 
a position to which: S, claimed, in 
accordance with a previous ruling of the 
guild, he was entitled. The plaintiff 
nevertheless occupied the site. It was 
held discussing the relevant rules that 
the Court had jurisdiction to examine 
any decision of the Committee which 
involved a question of law including 
one of the interpretation of the rules 
and it was held that the Committee had 
acted ultra vires its rules. Several deci- 
sions were reviewed im the said deci- 
sion. 


17. The case of Macfoy v., United . 


Africa Co. Ltd. (1961) 3 All ER 1169 
was a decision on which some reliance 
was placed on the ground whether the 
suit as framed was maintainable. But in 


view of the subsequent amendment of 
the plaint this decision need- not be 
considered. 


A.L R. 


18. My attention was also drawn to 


-Daly’s Club Law, 6th Edn, where at p. 23 


the learned author describes the rights 
and liabilities of club members. In 
Chitty on Contract 24th Edn, at para- 
graph 1680. page 798 the learned editors 
put the position as follows :— 


“Injunction against refusal to con- 
tract. Generally a person cannot be re- 
strained by injunction from refusing to 
contract with another; but there are at 
nid three possible exceptions to this 
rule, 


The first arises where the refusal is 
based on the rules of an association and 
unreasonably deprives a person of the 
right to work in some trade or profes- 
sion. Thus in Nagle v. Feilden the plain- 


tiff was refused a licence by the ste- 
wards of the Jockey Club on the sole 
ground that she was a woman. It was 


held that her claim for (inter alia) an 
injunction against the stewards ordering 
them to grant her a licence ought not 
to have_been struck out as disclosing no 
cause of action; and it seems that the 
Court was sympathetic to her claims on 
the merits, 


The second exception is illustrated by 
Acrow (Automation) v. Rex Chainbelt 
Inc. (1971-3 All ER 1175). The defendant 
company refused to supply components 
to a manufacturer in obedience to instruc- 
tions given by an associated company in 
breach of an injunction against the 
latter not to interfere with the manu- 
facturer’s business, It was held that the 
defendant company (which knew of the 
injunction) could be restrained from 
obeying the associated company’s in- 
structions, and that it could be ordered 
to make reasonable efforts to supply the 
manufacturer, since jts refusal to supply 
him amounted to aiding and abetting a 
breach of the injunction against the 
associated company. These orders were 
made even though there was no pre- 
vious contract between the defendant 
company and the manufacturer for the 
supply of the goods in question. 


A third exception (or group of excep- 
tions) arises under statutory provisions 
making it unlawful to refuse to enter 
into a contract with a person on certain 
specified grounds: such refusal may in 
certain circumstances, and subject to the 
provisions of the relevant statutes, be 
restrained by injunction.” 


At para 606, page 275 the learned edi- 
tors dealt with the expulsion of mem- 
bers as follows :— . 


1979 


“Expulsion of members. The Cotrt 
will not restrain the exercise by a club 
of a power, contained in its rules, to 
expel members unless it is shown that 


what has been done is, in fact, contrery . 


to the rules or has been done in bad 
faith or, at least where some sort of in- 
quiry is contemplated, where the rules of 
natural justice have been infringed. It 
has been said that to give one reason for 
expelling a member and to act upon 
another is evidence of bad faith, In a 
ease of expulsion it was held that the 
issues were whether the rules of the clib 
had been observed, whether the commit- 
tee had given the member a fair hearing 
and whether it had acted in good faith. 
Every member of the committee must be 
summoned to the meeting or the proceed- 
ings may be invalidated. Notice must de 
given to the member of the charge made 
against him and he must have a proper 
opportunity of being heard in his own 
defence; a rule purporting to deprive him 
of this right would probably be invakd 
as contrary to public policy. If a deci- 
sion of a committee, based on the opi- 
nion of the committee. is changed, the 
court will only interfere if there is mo 
evidence upon which to base the opinicn, 
in which case it will declare the decisicn 
ultra vires. The club cannot oust the 
jurisdiction of the courts by making the 
committee the final arbiter on questions 
of law; and the construction of the rules 
is always a question of law.” 


19. In the light of the evidence in this 
case, the position of the defendant 
No, 10 and the principles of law discus- 
sed above I answer the issues as follows: 


(la) In view of the facts discussed 
above this issue must be answered in 
the affirmative and in favour of tke 
plaintiff, 

(1b) In view of the facts and circurr- 
stances and in the light of the principl=s 
discussed above this issue must also ke 
answered in the affirmative and in fav- 
our of the plaintiff. 


(1c) In the background of the facs 
and circumstances of this case and, the 
evidence tendered the action of the 
defendant association must be hed 
to be taken not in good faith and the de- 
cision was discriminatory and violative 
of the principles of natural justice. This 
issue is therefore answered in the affir- 
mative in favour of the plaintiff. 

2(a) In view of the facts and circum- 
stances and the rights of the plaintiff as 
discussed above this issue must also be 
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answered in affimative and” in, favour of 
the plaintiff. 


2(b). In the facts and A E AEN of 
this case and in the absence' of any 
cogent reason advanced by the defen- 


dants the defendant association is under 
an obligation to accept the nomination of 
Sri S. K, Chopra as the authorised per- 
son. The Issue No. 3 must also there- 
fore be answered in favour of the plain- 
tiff and in the affirmative. 


I have already answered issue 4 by hold- 
ing that the suit is maintainable speci- 
ally after the amendment which has 
been allowed. 


The issue No. 5 is directed towards re- 
liefs. The action of the defendants is 
wrongful in law and according to my 
conception there cannot be a wrong in 
law without a remedy in law. The plain- 
tiff cannot operate as a foreign exchange 
broker in Calcutta properly except with- 
out the permission and upon conditions 
stipulated by the defendant No. 10. In 
the popular jargon defendant No. 10 
operate as a “closed shop.” If a person 
is wrongly deprived of his right to work 
with the full capacity, as on the facts of 
the case J have found that the plaintiff 
has been, then in my opinion the courts 
of law have the power to provide him a 
remedy and grant him such declaration 
and injunction which will provide him 
relief. That remedy in law must repair 
and redress the wrong complained of and 
established. Today’s laws cannot remain 
content merely by prohibiting some- 
thing to be done but in appropriate cases 
sanction positive action and courts of 
law must enforce such positive step, I 
would not regret that judicial activism, 
if it is so called. Therefore, the appro- 
priate relief would be to direct the de- 
fendant No. 10 to accept the nomination 
of Sri S. K. Chopra as a partner of the 
plaintiff firm. In this case having re- 
gard to the principles of law, in my opi- 
nion, it js abundantly clear that the de- 
fendant No, 10 has acted arbitrarily in 
the sense without any legal evidence. 
The defendant No. 10 also did not 
give a fair opportunity to the plaintiff. 
The plaintiff’s right to property has been 
interfered with. The jurisprudence of 
today has now shifted from finespun 
technicalities and abstract rules to prac- 
tical justice. It must aspire to remove 
injustice as well as the sense of injustice 
and the reliefs that the court must grant 
must be effective as well as just. 

20. In that view of the matter, in my 
opinion, the plaintiff is entitled to a de- 
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claration in terms of prayer (a), to man- 
datory injunction in terms of prayers (b) 
(c) & (d) and also to an injunction in 
terms of prayer (e: Prayer (f) is un- 
necessary. The defendant No. 10 must 
pay the costs of tnis suit to the plain- 
tiff. Stay, asked for, is refused. 

Order accordingly. 
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ANIL KUMAR SEN AND 
B. C. CHAKRABARTI, JJ. 
Krishna Das Roy and others, Appel- 
lants y. Sm. Santimoyee Bose and others 
Respondents. 
F. A. T. No. 301 of 1978, 
1979. . ; 
(A) Civil P. C. (1908), O. 20, R. 6A {2} 
— Appeal preferred without decree but 
on certificate obtained in terms of sub- 
rule (2) — Mamtainable — R. 6A is en- 
abling provision — Does not override, the 
right of a party to prefer an appeal as 
and when a decree is drawn up. 
(Para 8) 
(B) Limitation Act (1963), S. 12 (2) and 
Explanation and. Art. 116 — Appeal by 
defendant — Limitation — Computation 
of. AIR 1970 Cal 443 beld impliedly over- 
ruled by AIR 1977 SC 2319. 


Decree not drawn up for failure of 
plaintiff to furnish necessary stamps. 
Time spent between the judgment and the 
date on which the stamp was so put in 
should be excluded. AIR 1970 Cal 443 
held impliedly overruled by AIR 1977 


D/- 13-6- 


SC 2319. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1977 SC 2319 6, 8 
AIR 1975 SC 1089 = 5 
AIR 1975 Bom 24+ (FB) 6 
AIR 1970 Cal 443 6 
AIR 1968 Bom 204 6, 7 

Bankim Chandre Banerjee and Gaga- 


nendra Krishna Deb, for Appellants. 

JUDGMENT:— The instant appeal was 
filed on Feb. 7, 1979. Some of the defen- 
dants in a suit for partition are the ap- 
pellants and the appeal is. against the 
final decree. Objections against the Com- 
missioner’s report having been overruled, 
the learned Judge in the trial court by 
his judgment dated June 14, 1977, di- 
rected the preliminary decree for parti- 
tion be made final. The plaintiffs delay- 
ed filing of the requisite stamp for draw- 
ing up the final decree which was so fil- 
ed only on Sept. 12, 1978 and the final 
decree was then drawn up on Nov. 11, 
1978. 
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2. The present appellants filed an ap- 
plication for certified copies of the judg- 
ment and decree on Sept. 8, 1977, but on 
an office report that the decree had not 
been drawn up, that application was not 
proceeded with. On a fresh application 
for such copies being filed on Dec. 1, 
1978, the copies were obtained on Jan. 
16, 1979, and the memorandum of appeal 
was presented in this Court on Feb. 7, 
1979, as referred to hereinbefore.’ 


3. Calculating limitation from the 
date of the final judgment, that is, June 
14, 1977, the Addl. Stamp Reporter has 
made a report that the application for 
certified copies filed along with the memo 
of appeal not heving been made before 
the drawing up of the decree, the last 
date for filing the appeal within the ~ 
period of limitation expired on Sept. 12, 
1977 and that the appeal as presented 
has been presented 1 year 4 months and 
28 days beyond time. According to the 
Addl. Stamp Reporter, the appeal should 
have been filed within Sept. 12, 1977, 
notwithstanding the fact that no decree 
has been drawn up in view of R. 6A of 
O. XX of the new Civil P. C. 


4. Mr. Banerjee appearing on behalf 
of the appellants is disputing the cor- 
rectness of the report made by the Addi- 
tional Stamp Reporter. According to 
him, the limitation should be counted 
from the date when the decree was 
drawn up, that is, from Nov. 11, 1978, 
and on that calculation it should have 
been held that the appeal as filed was 
filed within the period of limitation. 


5. In our view, the contention of Mr. 
Banerjee could be accepted if the limi- 
tation is calculated in accordance with 
S. 12 (2) of the old Limitation Act of 
1908. In interpreting that provision in 
the old Act the majority of the High 
Courts including this Court had held that 
the time requisite for obtaining a copy 
of the decree covers not only the time 
spent for having a copy but the time 
spent in drawing up the decree as well. 
This majority view was approved by the 
Supreme Cocrt in the case of Bal Mukurd 
v. Lajwanti, AIR 1975 SC 1089. The 
benefit arising out of such a construction 
of the old provision by the majority of 
the High Courts was, however expressly 
taken away by the Legislature in view 
of the Law Commission’s recommenda- 
tions by adding the Explanation to the 
said section in the Limitation Act of 
1963. It is not in dispute that limitation, 
so far as the present appeal is concern- 
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ed, has to be computed ‘in terms of this 
new Act. 


6. The effect of the statutory amend- 
ment was left open for consideration by 
the Supreme Court in the above decision. 
The Explanation added to Sec. 12 lays 
down that in computing under this szc- 
tion the time requisite for obtaining a 
copy of a decree or an order, any tine 
taken by the court to prepare the decree 
or order, -before an application for a 
copy thereof is made, shall be excludzd. 
There arose some controversy as to the 
true import of this Explanation adced 
by the new Act. Such controversy has, 
however, since been set at rest by the 
Supreme Court in the case of Udayan 
Chinubhai v. R. C. Bali, AIR 1977 3C 
2319, when overruling the Bombay Full 
Bench decision in the case of Subbesh 
Ganpatrao Buty v. Maroti Krishnaji 
Dorlikar, AIR 1975 Bom 244, the Sup- 
reme Court approved the decision of the 
said court in the case of Sitaram Dada 
Sawant v. Ramu Dada Sawant, AIR 1668 
Bom 204. It must be held by necessery 
implication the decision of this Court in 
the case of Dungarmall Sarewall Jain 
v. Rukma Kumar Jalal, AIR 1970 Cal 
443, stands overruled. On the provisicns 
of the new Act the Supreme Court kas 
now clearly laid down that the app2l- 
lant should be entitled to the exclusion 
of time between the date on which he 
applied for certified copies and the date 
on which those copies were ready for 
delivery and that the time between the 
date of the judgment and the date on 
which the decree was drawn up shold 
not be excluded if the appellant had p- 
plied for certified copies of the decr2e 
after the decree was. drawn up. 


7. Mr. ‘Banerjee, however, contended 
before us that even on the authority vf 
the Supreme Court decision as ‘above, 
which has approved the decision of the 
Bombay High Court reported in AIR 
1968 Bom 204, we should hold that, sinze 
the present appellants did file an appii- 
cation for certified copies on Sept. 8, 
1977, that is, prior to`the drawing “1p 
of the decree itself, he would be enti l- 
ed to exclusion of the entire period k2- 
tween the date of the judgment. and the 
date of the drawing up of the decree 
together with such further time as was 
necessary for the purpose of . obtaining 
the copies. Mr. Banerjee has put fcr- 
ward such a contention being conscious 
of the position .that, even if: we exclule 
the entire period from Sept. 8,. 1977 till 
Jan. 16, 1979, the appeal cannot be hed 
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to have been filed in time. It has there- 
fore, been the endeavour of Mr. Baner- 
jee to impress upon us that, since an ap- 
plication for copy of the decree had been 
filed. before the decree had been drawn 
up, the limitation should’ be counted 
from the date of the decree and no lon- 
ger from the date of the judgment the 
entire period in between being. totally 
excluded. We are, however, unable to 
sustain such a contention put forward 
by ‘Mr. Banerjee. In our view, neither 
the Bombay High Court in its decision 
which was later approved by the Sup- 
preme Court nor the Supreme Court 
has laid down any proposition which 
can support such a contention. Such an 
issue did not arise for consideration in 
those cases in the manner now raised be- 
fore us by Mr. Banerjee. We must go by 
the language of the Explanation. The 
Explanation lays down that any time 
taken by the court below to prepare the 
decree or order before an application for 
a copy thereof is made shall not be ex- 
cluded so that what is to be excluded is 
the time spent in the. matter of drawing 
up of the decree which is covered by an 
application for a copy thereof. This Ex- 
planation cannot ‘be interpreted ta mean 
that once an application for copy is made 
the application would relate back to the 
date of judgment or that the entire 
period between the judgment and draw- 
ing up of the decree should’ be exclud- 
ed. In our view, on the explanation 
only such of the period spent for draw- 
ing up of the decree as is covered by ap- 
plication for copy thereof would be ex- 
cluded in the matter of computing the 
limitation for the appeal. . Both the con- 
tentions raised by Mr. Banerjee, there- 
fore, must be overruled. 


8. Though we overrule Mr. Banerjee 
on the points raised by him we are un- 
able to agree with the view expressed by 
the Additional Stamp Reporter. No doubt 
under the new provision incorporated in 
R. 6A of O. XX of the Civil P. C. a party 
to a suit may prefer. an appeal without 
the decree on a certificate being obtain- 
ed in terms of sub-rule (2). This is an 
enabling provision and does not over- 
ride the right of a party to prefer an ap- 
peal as and when a decree is drawn up. 
Therefore, where the appeal is present- 
ed, as in the present case, after the de- 
cree is drawn up limitation has to be 
computed in accordance with the provi- 
sion of the Limitation Act taking the ap- 
peal to be one filed as against the decree. 
Normally, on the provisions of the new 
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Act, the Additional Stamp Reporter may 
be right in thinking that when the de- 
cree must bear the date on which the 
judgment was pronounced, that is the 
day from which the limitation is to be 
computed and in terms of the Explana- 
tion to S. 12 the period spent between 
the judgment and the drawing up of the 
decree would not be excluded, there be- 
ing no application for a copy of the de- 
cree covering the said entire period and 
therefore the appeal must be held to be 
barred by limitation. But in our view 
the Stemp Reporter failed to appreciate 
that even under the new Act in a case 
like the present one where the appeal 
is being presented by the defendant and 
the drawing up of the decree has been 
held back by the plaintiff's failure to 
put in the requisite stamp, the time that 
was spent between the judgment and 
the date on which the stamp was so put 
in should be excluded. That has been 
the interpretation of S. 12 (2) of the new 
Act made by the Supreme Court in the 
case of Udayan Chinubhai v. C. Bali re- 
ported in AIR 1977 SC 2319 referred to 
hereinbefore. It was therein observed: 


“It is not possible to conceive how a 
person may obtain a copy of a decree if 
that decree, in view of the recitals in 
the judgment pronounced, cannot be pre- 
pared without some further action by a 
party. A judgment which is uncondi- 
tioned by the requirement of any action 
by a party, stands on a different footing 
and in that event the date of the judg- 
ment will necesesarily be the date of the 
decree. In such a case, a party cannot 
take advantage of any ministerial delay 
in preparing the decree prior to his ap- 
plication for a copy, that is to say, if 
there is no impediment in law to pre- 
pare a decree immediately after pro- 
nouncement of the judgment, no matter 
if, .in fact, the decree is prepared after 
some time elapses. No party, in that 
event, can exclude that time taken by 
the court for preparing the decree as 
time requisite for obtaining a copy if an 
application for a copy of the decree has 
not been made prior to the preparation 
of the decree. It is only when there is 
a legal impediment to prepare a decree 
on account of certain directions in the 
judgment or for non-compliance with 
such direction or for other legally per- 
missible reasons the party who is requir- 
ed to comply with such directions or 
provisions, cannot rely upon the time re- 
quired by him, under those circumstan- 
ces, as running against his opponent.” 
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The principle above laid down is clear- 
ly applicable to cases like the present 
one where the perty appellant is not the 
person who was required under the law 
to put in the stamp for the drawing up 
of the decree. It was due to the plain- 
tiffs fault that the court was not in a 
position to draw up the decree prior to 
Sept. 12, 1978. Though in the present 
case there was no specific direction in 
the judgment on the plaintiff to deposit 
the stamp yet such a direction is quite 
implied because in law the decree could 
not be drawn up without the stamp be- 
ing furnished by the plaintiff. Therefore, 
the plaintiff not being the appellant be- 
force this Court the defendant can rightly 
claim exclusion of the aforesaid period, 
namely, the period which expired be- 
tween the pronouncement of the judg- 
ment and the filing of the stamp for 
drawing up of the decree in the matter 
of computing the period of limitation for 
presentation of the appeal. 

9. Unfortunately for the appellant 
even calculating on the aforesaid basis 
the appeal had been presented nearly 20 
days beyond time. It is so when we 
have calculated the limitation from Sep- 
tember 12, 1978 and excluded the period 
taken for obtaining a copy of the decree. 
Such being the position, this appeal must 
be held to have been presented beyond 
time and as such barred by limitation 
though we do not agree with the calcu- 
lation as made by the Additional Stamp 
Reporter. We, therefore, direct that 
Memorandum of Appeal be returned to 
the filing lawyer. 

: Order accordingly. 
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M. M. DUTT AND 
RAM KRISHNA SHARMA, JJ. 

Sm. Nani Bala Saha and another, Ap- 
pellants v. Sm. Charu Bala. Saha and an- 
other, Respondents. : 

A. F. O. D. No. 131 of 1976, D/- 4-7- 
1979. 

Specific Relief Act (47 of 1963), Sec- 
tion 38 (3) — Permanent injunction — 
Grant of — Discretionary — Relevant 
considerations — Plaintiff not suffering 
jn case injunction is refused — Grant of, 
putting defendant to hardship and op- 
pressive to him — Court will refuse in- 





junction — Plaintiff establishing his 
right and violation thereof — Not suffi- 
cient for grant of injunction — Court 
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must compare substantial mischief tiat 
would be caused to either parties Sy 
granting or refusing to grant injunction 
— Circumstances enumerated in S. 38 [1) 
are based on rules of justice, equity and 


good conscience, (Paras 9, 11, 12, 15, 
16, 27) 
Cases Referred : Chronological Paras 


(1970) 1 All ER 483 : (1970) 1 WLR 422, 
Woollerton and Wilson v. Richard Cos- 
tain li, 12, 13 

(1957) 2 All ER 343: (1957) 2 WLR 100”, 
Kelsen v. Imperial Tobacco Co. 11 

(1895) 1 Ch 287: 72 LT 34, Shelfer ~. 
City of London Electric Lighting Cc. 

: . 41 


(1887) ILR 14 Cal 189 16 
(1874) 9 Ch App 221: 30 LT 142, Goodsoa 
v. Richardson ies 
(1851) 2 Sim N. S. 78, Rochdale Canal Co. 

v. King 

Saktinath Mukherjee, Sourendran Pre- - 
sad Ghosh and Manoharan Saha, for Ar- 
Pellants; Ranjit Kumar Banerjee and 
Amiya Narayan Mukherjee, for Respon- 
dents Nos, 1 and 2. 

M. M. DUTT, J.:— This appeal is at 
the instance of the defendants and it 
arises out of a suit for permanent ard 
mandatory injunction. 


2. The plaintiff No. 1 is the wife ard 
the plaintiff No. 2 Joykrishna Saha is 
her husband. The defendants Nos. 1 ari 
2 are respectively the widow and the sen 
of one Subal Krishna Saha, since deceas- 
ed, the elder brother of the plaintiff No. 
2 Joykrishna Saha. There was an ami: 
able partition of joint properties amor.Z 
Subal Krishna Saha, Joykrishna Saha 
and one Bibhuti Bhusan by a registered 
deed of partition dated June 2, 1954. The 
disputed house, which is a five storizd 
one, situate at P-98, B. K. Pal Avenv:, 
Calcutta was allotted to Subal Krishra 
Saha and Joykrishna Saha and the sarr2 
was also partitioned between the sad 
two brothers in accordance with a plan 
annexed to the said deed of partition and 
on terms and conditions mentioned ther2- 
in. The house was divided into two por- 
tions.—Lot A and Lot B. Lot A, being the 
front portion, abutting on the B. K. Pal 
Avenue, was allotted to Joykrishna and 
Lot B, the rear portion, was allotted -c 
Subal Krishna. A common passage, _0 
ft. in width, was created in the soutk- 
western portion leading from B. K. Pal 
Avenue up to the allotment of Subal 
Krishna and lying on the south of tke 
allotment of Joykrishna. Lot A has since 
been numbered as 16B, B. K. Pal Avenue 
and Lot B as 16A, B. K. Pal Avenue. 
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3. There was some trouble between 
the two brothers in effecting the parti- 
tion by metes and bounds by raising par- 
tition walls. The plaintiffs filed a suit 
being Suit No. 1778 of 1957 in the Origi- 
nal Side of this Court. That suit was 
eventually settled between the parties. 
The plaintiffs also filed another suit be- 
ing Title Suit No. 19 of 1972 in the City 
Civil Court, Calcutta which was trans- 
ferred to the Original Side of this Court 
at the instance of Subal Krishna. There- 
after, good feelings were restored be- 
tween the parties. Subal Krishna died 
on Feb. 15, 1968 leaving behind him the 
defendant No. 1, his widow, and the de- 
fendant No. 2, his only son, as his heirs. 
Good feelings between the parties also 
continued even after the death of Subal 
Krishna. Fresh quarrels and disputes 
between the parties again started. The 
principal dispute between them centres 
round the construction of partition walls 
across the roadside balconies allotted to 
the defendants. Further, it was alleged 
by the plaintiffs that on Sept. 23 and 25, 
1972 the defendants cammenced building 
of an unauthorised structure on a por- 
tion of the common passage and they 
also encroached upon the plaintiffs’ land 
by making a roof of an iron sheet and 
projecting the same against the roof of 
the plaintiffs’ garage. It was the plain- 
tiffs’ case that the defendants had been 
preventing them from constructing the 
Partition walls on the balconies. Accord- 
ingly, the plaintiffs prayed for a manda- 
tory injunction directing the defen- 
dants to remove and demolish the 
constructions raised by them in the com- 
mon passage and to remove the water 
pipes and other pipes and electric cables 
laid under the common passage adjoin- 
ing the plaintiffs’ land. Further, it was 
prayed that the defendants should be 
directed to remove the corrugated iron 
shed put up over the plaintiffs’ garage 
on the south eastern corner. The plain- 
tiffs also prayed for a permanent injunc- 
tion restraining the defendants from 
preventing the plaintiffs from construct- 
ing the partition walls on the balconies. 


4. The suit was contested by the de- 
fendants. They denied the allegations 
made by the plaintiffs about the unautho- 
rised constructions constructed in a por- 
tion of the common passage and the en- 
croachment upon the plaintiffs’ land by 
making a roof of iron sheet and project- 
ing the same over the plaintiffs’ garage. 
The defendants also made certain allega- 
tions against the plaintiffs. As to the 
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claim for partition of the balconies, it 
was contended by the defendants that the 
same was illegal and not maintainable 
in law. The case of the defendants in 
this regard was that according to the in- 
tervention and mediation of one Upendra 
Kumar Saha, the claim for partition of 
the balconies was abandoned by the 
plaintiffs on creation of better feelings 
between the parties. As good feelings be- 
tween the parties. were restored, the 
status quo was decided to be maintained 
so far as the water pipes, drain pipes, 
electric cables and balconies were con- 
cerned. 


5. The learned Judge, 4th Bench, City 
Civil Court, Calcutta decreed the suit 
and granted a mandatory injunction as 
prayed for by the plaintiffs except that 
the plaintiffs’ prayer for partition of the 
common passage was disallowed. As to 
the erection of walls on the balconies, 
the learned Judge granted a permanent 
injunction restraining the defendants 
from obstructing the plaintiffs from con- 
structing partition walls on the balconies. 
Hence this appeal by the defendants. 


6. At the outset, it may be stated that 
in this appeal we are only concerned 
with as to whether the plaintiffs are en- 
titled to a decree for permanent injunc- 
tion restraining the defendants from 
obstructing or preventing the plaintiffs 
from constructing partition walls on the 
balconies. The finding of the learned 
Judge and the decree granted in that re- 
gard have only been challenged before 
us. Accordingly, we are not concerned 
with the rest of the decree and other 
findings of the learned Judge which stand 
affirmed. l . ` 


, 


7. It has been stated already that 16A, 
B. K. -Pal Avenue which is the back por- 
tion of the disputed house has been al- 
lotted to the defendants. It appears that 
even after the -partition of the house 
dividing the seme into two Lots, namely, 
Lot A and Lot B, there were disputes 
between Joykrishna and Subal Krishna 
which led the plaintiff No. 2 Joykrishna 
to institute suits on two occasions. It, 
however, transpires from the written 
statement of the defendants and it is also 
not disputed that the matter was once 
referred to a common relation and well 
wisher of the parties, one Upendra Ku- 
mar Saha. It appears that the house has 
a corridor of zhe width of 42 ft. in each 
Lot. Out of the width of 4% ft., 39 ft. was 
allotted to Subal Krishna and the remain- 
ing strip of 1 foot was allotted to Joy- 
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krishna. Upendra Kumar Saha was of 
the opinion that corridor with its entire 
width should go to Subal Krishna because 
the narrow part of it allotted to Joykri- 
shna would be useless to him. Accord- 
ingly, he decided that in lieu of this I 
foot wide strip of corridor, Joykrishna 
should get 3 ft. wide land contiguous to 
his allotment parallel to the site of the 
common passage. It is not disputed that 
the parties accepted the adjudication of 
Upendra Kumar Saha and it is the plain- 
tiffs’ case that Joykrishna had given up 
his claim to the corridor in terms of the 
decision of Upendra Kumar Saha. It is 
also not disputed that the partition wall 
was erected in each of the corridors, but 
no partition wall was erected on the bal- 
conies. In this regard, it may be stated 
here, that the balcony in each floor 
measures 88 inches in length of which the 
western 15 inches fell to the share of 
Joykrishna. Joykrishna now wants to ex- 
tend the partition wall across the balcony 
in each floor sc as to demarcate the 
15-inch space allotted to his share. It is 
also not disputed that after a wall is 
erected on the balcony only a 10-inch 
space would be left to the plaintiffs. The 
most significant fact that may be noticed 
in this connection is that the plaintiffs 
have no access to the balconies and they 
would never be able to use the small 
spaces on the balconies for any purpose 
whatsoever. Even if the partition walls 
have to be erected on the balconies that 
would have to be done from the portions 
allotted to the defendants. It has been 
stated already that although a partition 
wall was erected on each floor, it was 
not extended across the balconies. We 
have already noticed the case of the de- 
fendants that as good feelings were res- 
tored between the parties, it was decided 
that status quo should be maintained. In 
other words, the case of the defendants 
is that no wall should be raised on the 
balconies so as to separate the 15-inch 
space allotted to the plaintiff Joykrishna 
in each balcony. It is not disputed before 
us that for the non-construction of the 
partition walls on the balconies, the plain- 
tiffs will not suffer any loss or damage 
whatsoever. 


8. The reasons why Joykrishna wants 
to erect walls cn the balcony in each 
floor have been stated in the plaint. In 
para. 5 of the plaint, it has been stated 
inter alia that after the second suit which 
was filed by Joykrishna was transferred 
to the Original Side of this Court, good 
feelings between the parties were restor- 
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ed and there was no. further dispute :te- 
tween them and the erection of walls on 
the balconies was deferred. In paragrash 
7, it is stated that since Sept. 23, 1972 the 
defendants developed adverse attitude 
and the ladies also quarreled and so the 
urgency for erecting the walls on the 
balconies in the different floors was felt. 
The defendants resisted the’ erection ‘ of 
walls on the balconies by the plaintiffs. 
The statements in the plaint support, to 
some extent, the defendants’ case that 
the parties had decided that no wall 
should be erected on the balconies. It is 
clear that as the ladies of the two fami- 
lies had fallen out, the plaintiffs wanted 
to erect walls on the balconies althouzh 
the same would not serve them any pur- 
pose whatsoever. In this context, we sre 
now to consider 
injunction restraining .the defendants 
from obstructing the plaintiffs from 
erecting the walls on the aiconies should 
be granted or not, 


9. Section 38. of: the Specific . Relizf 
Act relates to the. grant of perpetual in- 
junctions. The circumstances enumerated 
under sub-sec. (3) of S. 38 are based on 


the rules acted upon by courts of equity’ 


in England because they were in accord- 
ance with justice, equity and good con- 
science. In the instant case, there can `e, 
no doubt that the plaintiff No. 2 Joz-. 
krishna has acquired -title to the fifteea- 
inch space in the balconies in the déf- 
ferent floors of the house. The defea- 
dants do not deny the title of the plain- 
tiff No. 2. Their case, however, is that 
erection of partition walls on the bal- 
conies for separating the said space of 
fifteen inches in each balcony will not 
‘serve any purpose whatsoever to tne 
plaintiffs; on the other hand, the eret- 
tion of such walls would be harmful =o 
the defendants. The injuries that will se 
suffered: by the defendants as submitted 
by Mr. Sakti Nath Mukherjee, learned 
Advocate appearing on their behalf ar2: 
(1) the entire load of the walls will rest 
on the balconies, (2} the ten-inch space 
that .would be left in the plaintiffs’ por- 
tion on each balcony will be a sourre 
of nuisance to the. defendants in- 
asmuch as that space which .will be ia- 
accessible to both parties will remain ua- 
clean for ever, (3) the erection of tne 
walls on the balconies will obstruct tne 
entire view „of the. defendants of tne 
B. K. Pal Avenue, and (4) the walls will 
to some extent reduce the- light and air 
from the western. side. 
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10. Mr. -Ranjit Kumar Banerjee, 
learned Advocate appearing on behalf of 
the plaintiffs submits that as soon as the 
plaintiffs establish . their right to 
the property and the violation of that 
right by the defendants, the plaintiffs 
will be entitled to the grant of a per- 
petual injunction. In support of that con- 
tention, Mr. Banerjee has placed reliance 
on Halsbury’s Laws of England, Vol. 18, 
Art. 17, page 12 where it is stated that 
as a general rule, befcre a perpetual in- 
junction can be granted, the party ap- 
plying must establish his right; but as 
soon as he has established his right and 
been violated, then, 
unless there is something special in the 
case, he is entitled, as of course, to a 
perpetual injunction to prevent the re- 
currence of the violation, and the injunc- 
tion may be granted even though no 
damage has been caused, At the end of 
Art. 17 it has been stated that the Court: 
shall have regard to ail surrounding cir- 
cumstances in considering ` whether or 
not it should grant an injunction, and 
does not confine itself to the dry strict 
rights of the plaintiff and the defen- 
dant. In this connection, we may refer 
to the following observations from Kerr 
on Injunctions, 6th Ed., pages 31-32 :— 

“The Court will in general have regard 
not only to the dry strict rights of the 
plaintiff and defendant, but also to the 
surrounding circumstances and the con- 
duct of the parties. The consideration of 
the balance of convenience and incon- 
venience in granting or ' withholding the 
injunction is not neglected by the Court. 
If granting the injunction would have 
the effect ‘of inflicting serious damage 
upon the defendant without restoring or 
tending to restore the plaintiff to the 
position in which he originally stood, or 
doing him any ‘real practical good; or if 
the mischief complained of is trivial, or ` 
can be properly, . fully and adequately 
compensated by pecuniary sum, an in- 
junction will not issue.” 


11. The above statement of law from 
Kerr on Injunction supports the conten- 
tion of the defendants that as the erec- 
tion of the walls on the balconies will 
not do any real practical good to the 
plaintiffs; on the contrary, they will do 
positive harm- to the defendants, the in- 
junction should not be granted. The prin- 
ciples relating to the grant of injunction 
have been enumerated by A. L. Smith 
LJ in Shelfer v. City of London Electric 
Lighting Co. sac 1 Ch. 287 at p. 322 as 
follows: 
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“(1) I the injury 
legal right is small, 

(2) And is one which is capable of be- 
ing estimated in money, 

(3) And is one which can be adequa- 
tely compensated by a small money pay- 
ment, 

(4) And the case is one in which it 
would be oppressive to the defendant to 
grant an injunction :— 
then damages in substitution for an 

_injunction may be given.” 


Mr. Banerjee, however, points out that 
the principles of law laid down in Shel- 
fer’s case (supra) have not been follow- 
ed in Woollerton and Wilson Ltd. v. 
Richard Costain, Ltd. (1970) 1 All ER 
483 where it has been observed by Stamp 
J. that the case which A. L. Smith L. J. 
was considering was, however, a case of 
nuisance, and the above principles can- 
not be regarded as applicable where the 
complaint is of a trespass in respect of 
which only nominal damages can be re- 
covered. In expressing that view Stamp 
J. has placed reliance on the Rochdale 
Canal Co. v. King, (1851) 2 Sim. N. S. 
78 and Goodson v. Richardson (1874) 9 
Ch. App. 221. His Lordship has also re- 
ferred to the judgment in Kelsen v. Im- 
perial Tobacco Co., (1957) 2 All ER 343 
where it has b2en held that the classic 
remarks of A. L. Smith LJ in Shelfer’s 
case are applicable as well as to an ac- 
tion for trespass as to one for nuisance. 
Woollerton’s case (Supra) was one of 
trespass on land and air space. The facts 
of that case were that the defendants, a 
company of building contractors, install- 
ed a high crane on a site to assist them 
in the construction of a tall building. 
Working space on the site was excep- 
tionally limited and the operation of the 
defendants caused congestion in the 
street, which had been the cause of com- 
plaint by the plaintiffs whose premises 
were opposite the site. Approximately 
50 feet of the jib of the crane sometimes 
extended over the plaintiffs’ premises 
but they were at no time in any appre- 
hension of danger. Construction on the 
site began in Oct. 1969 and was due 
for completion in Nov. 1970. The plain- 
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tiffs were offered £250 for the right to- 


continue the trespass, which the defen- 
dants admitted, but which they found 
was entirely unavoidable if construction 
was to continue. On the above facts, 
Stamp J. held that the plaintiffs were en- 
titled to an order of injunction; but it 
is significant to be noticed, that the ope- 
ration of the injunction was postponed 
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until the end of Nov., 1970 within which l 
the defendants were expected to complete 
the construction works. 


12. There can be no doubt that if the 
principles in Woollerton’s case (supra) 
have to be followed in the instant case, 
the plaintiffs should be granted an in- 
junction as prayed for by them. But the 
preponderance of authorities lean in fav- 
our of the view that where the plaintiff 
will not suffer in case the injunction is 
not granted, but the grant of injunction 
will put the defendant to- hardship and 
will be oppressive to him, the Court will 
refuse to grant injunction. In Spry on 
Equitable Remedies, (1971) Ed page 363 
it has been observed as follows: 


“Thus, on the one hand, there are 
cases where the plaintiff is concerned 
merely to vindicate his rights and is not. 
expected to suffer substantial hardship 
or inconvenience even if a breach takes 
place. Here if the defendant is able to 
show that to grant an injunction would 
cause him very considerable hardship a. 
court of equity will generally consider it 
unjust and unreasonable to do so, and 
this will be the case even where the 
plaintiff is merely seeking to enforce a 
negative covenan: or undertaking which 
has been voluntarily assumed by the de- 
fendant.” 


Again at page 429, the learned author 
has, after referring to the rule in Wooller- 
ton’s case, observed: 


“The better view, however,’ is that the 
considerations of hardship on the part of 
the defendant are never disregarded, al- 
though the weight which will be attri- 
buted to them will often be found to be 
considerably reduced in view of other cir- 
cumstances, such as the acts in question 
are clearly wrongful or that he has been 
wantonly or recklessly acting in disre- 
gard of the rights of the plaintiff.” 


13. In the instant case, it has been 
stated already that the defendants do not 
deny the plaintiffs’ title to the , small 
spaces in the balconies. It is not disput- 
ed that the plaintiffs will not suffer in 
the least, far less any substantial injury, 
if the injunction be not granted. It is 
the plaintiffs’ case that they would not 
have insisted on erecting walls on the 
balconies, had it not been for a fresh 
quarrel among the ladies, On the other 
hand, the defendants would suffer hard- 
ship and inconvenience in case the walls 
are allowed to be constructed. In the cir- 
cumstances, in our view, the Court will 
not be inclined to apply the rule in Wol- 


1979 Nani Bala v. Charu Eala 


lerton’s casé (supra) upon consideration of 
only the dry strict rights of the plain- 
tiffs. 3 

14. Mr. Banerjee has placed relianze 
on an observation from Woodroffe on 
‘The Law Relating to Injunctions’, 57h 
Ed., page 358. It has been observed by 
the learned author that it is doubtful 
whether the English Courts have juris- 
diction to award damages in lieu of en 
injunction where the injury is not yət 
committed, but threatened only, but ap- 
parently the inclination of the Court is 
in the direction of holding that it has 
not. The observation contemplates that 
if the injunction be not granted an in- 
jury will be committed to the plaintif. 
In the case before us, there is no que:- 
tion of any injury to be suffered by the 
Plaintiffs as pointed out above and so we 
do not think that the observation is cf 
any help to the plaintiffs. The state- 
ment in Kerr on Injunctions, 6th EG, 
page 477, that the mere fact that there 
has been a breach of covenant is, as a 
general rule, sufficient ground for the in- 
terference of the Court by injunction ard 
the covenantee is entitled, as a general 
rule, to have his right enforced by in- 
junction without the necessity of showirz 
damage, relied on by the plaintiffs, re- 
lates to breach of covenants in a con- 
tract and is, therefore inapplicable {2 
the present case. ‘ 


15. Mr. Banerjee has also placed re- 
liance on the doctrine “Preventive jus- 
tice excelleth punishing justice’ œ 
which a ‘quia timet’ action is based. But 
that doctrine will not apply to the ir- 
stant case, for in a ‘quia timet’ action 
there shall be a sufficient degree of prc- 
bability that the injury will be substar- 
tial and will be continued, repeated, cr 
committed at no remote period (See Sal- 
mond on Torts llth Ed. page 187); the 
plaintiff must prove that there is an im- 
minent danger of very substantial 
damage, e. g„ by showing that the 
threatened act is attended with extreme 
probability of irreparable injury to the 
property of the plaintiff, including also 
danger to their existence (See Snell's 
Principles of Equity 26th Ed., page 700). 
The doctrine has been stated in another 
form in Pomeroy’s Equity Jurisprudence, 
5th Ed., Art. 1357, p. 967: “The ideal re- 
medy in any perfect system of admin- 
istering justice would be that which abso- 
lutely precludes the commission of 3 
wrong, not that which awards punish- 
ment or satisfaction for. a wrong after È 
is committed.” At the same time it has 
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been observed in Article 1338 at. pages 
935-936 that equity will not interfere 
to restrain the breach of.a contract, or 
the commission of a tort, or the viola- 
tion of any right, when the legal re- 
medy of compensatory damages would 
be complete and adequate. 


16. It follows. from the above prin- 
ciples laid down by different authorities 
that the grant of injunction is discre- 
tionary with Court, the discretion has, 
however, to be exercised after due con- 
sideration of all surrounding circumstan- 
ces, It will not be correct to say that 
whenever there is an invasion of a right, 
the Court should grant an injunction. 
“And the principle is well settled that, 
in granting or withholding an injunction, 
the Courts exercise a judicial discretion, 
and weigh the amount of substantial mis- 
chief done or threatened to the plaintiff, 
and compare with that which the injunc- 
tion, if granted, would inflict upon the 
defendant” (Shamnugger Jute Factory. 
Co. yv. Ram Narain Chatterjee, ((1887) 
ILR 14 Cal 189). 


17. At the risk of repetition, it may, 
be stated that if the injunction be not 
granted, the plaintiffs will not suffer any 
loss or injury whatsoever, but the grant 
of an injunction would do definite harm 
to the defendants. After carefully con- 
sidering the facts and circumstances of 
the case and the above principles of law, 
we are of the view that it is not a fit 
case where an injunction should be 
granted to the prejudice of the defen- 
dants. The learned Judge, in our opin- 
ion, was not justified in granting the in- 
junction solely on the consideration of 
the plaintiffs’ right to the fifteen inch 
spaces in the balconies. In our view, 
the learned Judge did not exercise his 
discretion in accordance with the prin- 
ciples of law discussed above. 





18. Before we part with this appeal, 
one fact may be noticed. In this appeal, 
the plaintiffs were able to obtain an in- 
terim injunction in their favour and by 
virtue of such - an injunction erected 
brick walls on the balconies except on 
the balcony in the second floor where 
the separation was made by an iron grill 
at the request of the defendants and as 
directed by the Court. The order of in- 
terim injunction and the erection of 
walls and the grill were, however, made 
subject to the result of the appeal. ` 

19. In the circumstances, we set aside 
the judgment and decree of the learned 
Judge in so far as they grant a perma- 
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nent injunction -against 
regarding the construction of partition 
walls on the balconies in all the floors 
of the disputed house. The rest of the 
judgment and decree of the learned 
Judge is affirmed. The plaintiffs will re- 
move the walls and the iron grill within 
Six weeks from date. The defendants 
will give access to the plaintiffs to their 
portion for the removal of the said walls 
and grill. If the plaintiffs do not remove 
the walls and ‘the grill within the’ time 
mentioned above, the defendants will be 
entitled to remove the same at their own 
cost. 

20. The appeal is allowed in part, but 
in view of the peculiar facts and circum- 
stances of the case, there will be no 
order for costs. 

SHARMA, J.:— I agree. 

Appeal partly aliowed, 


AIR 1979 CALCUTTA 314 
“MRS. PADMA KHASTGIR, J. 


Nahoum E. Nahoum, Petitioner v. Dr. 
(Miss) S. Mitter, Respondent. 

Matters Nos. 217 and 218 of 1979, Di- 
25-4-1979.. > 

Letters Patent. (Cal. ,' cl. 13 — Appl 
cation under, for transfer of suit from 
Civil Court to High Court — Judge sit- 
ting singly on the Original Side of the 
High Court, has jurisdiction to - entertain 
the application. (Case . ‘Jaw discussed). . 


(Para 7) 
Cases’ Referred: : Chronological Paras 
ATR 1953 SC 198 ; -3, iL 
ATR: 1951 Cal 129 my 3, 9 
AIR 1951 Cal 239 ° 3 
AIR 1951 Cal 286 3, 10 
AIR 1950 Pat 179 3 
AIR 1934 Mad 314 - 3 
AIR 1929 Mad 29” - 3 
ATR 1927 Cal 290 ` 3 
AIR 1923 Rang 185, 3 


(1917) Satyendra Chandra Ghose Moulik 
v. Arun ‘Chandra Singha’ (Chaudhuri J. 2 
D/- 10-7-1917 (Cal). 

(1915) ILR 39 Bom 604: AIR. 1915 E 


146 (FB) 3 
(1912) 22 Mad LJ. 187 3 
(1908) Clarke v. Brojendro Kishore Roy 

„Chowdhury (Fletcher J.), D/- 29-1- 

-1908 (Cal) 8 
(1906) ILR 30 Bom 246 : 3 All LJ 53 

(PC) 4 
(1903) ILR 27 Bom 585 . : . 6 
(1897) ILR 24 Cal 183 3 
(1866) 1 Ind Jur 94, Doucett v. ‘Wise 3 


EW/FW/C649/79/AMG/DVT 


[Prs. 1-3} Nahoum. E. Nahoum v. S. Mitter (Padma Khastgir J.) 
the defendants: 
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(1865) 4 Suth. WR Misc. Appeals 7. 3 
Pratap Chatterjee, for Petitioner; Bire- 
swar Bhattacharyya, for Respondent. 
ORDER:— There are two applications 
before me for transfer of two suits; one 
filed before Sealdah Court and the other 
before Howrah Court, to this Court 
under Cl. 13 of the Letters Patent. From 
the facts it would appear that series of 


` proceedings have been taken in respect 


of a School named Jewish Girls School 
having its office at 63, Park Street, Cal- 
cutta. One Dr. (Miss) Subha Mitter was 
appointed Principal of the ‘said’ school 
and thereafter serious allegations were 
made by the members of Board of Man- 
said School against 
Dr. (Miss) Subha Mitter for mismanage- 
ment, defalcation of accounts and ap- 
Pointment of a person to post of Vice- 
principal not properly qualified, with 
ulterior motive so on and so forth. Ulti- 
mately - Dr. (Miss) Subha Mitter was re- 
moved from the said post which entail- 
ed numerous suits and proceedings in 
this court and in other courts. `A list uf 
the said proceedings are given in the pe- 
tition itself. Ultimately the matter went 
up: to: the Supreme Court of India. An 
Administrator .was. appointed over the 
said school.’ Pursuant to the order of 
the- Appeal Court of this High Court an 
election. was duly held and duly publish- 
ed on the papers and there have been six 
elected members to the New Board of 
Management. In spite of the said elec- 
tion there was dispute and differences 
and they are not ‘allowed to function 
normally and. properly not only because 
of the various proceedings taken out by 

Dr.’ (Miss) Subha Mitter in her own 
name but also’ in the name of others in- 

terested which ‘unlawful’ with the nor- 

mal running of the school is in the seri- 
ous jeopardy (sic) and considering the 
facts and circumstances of the case and 
balance of convenience it' is prayed be- 
fore me that the present two suits filed 
in Howrah’ and Sealdah Courts are 
nothing but another move by Dr. (Miss) 
Subha Mitter with one Mr. Ezra Jacob 
and Elias Sasoon to thwart and hamper ' 
the smooth running of the said school. 


2. Mr. Pratap Chatterjee appeared on 
behalf of..the petitioner submitted that 
under these facis. and circumstances this 
suit should be transferred .and tried 
under the extraordinary civil jurisdiction 
of this Court under Cl. 13 of the Letters 
Patent. 

3. Mr. Bireswar . "Bhattacharyya ap- 
peared om behalf of the Respondents and 
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submitted that.this application, is not 
maintainable; as such this should be dis- 
missed. His submission before me is 
that I sitting singly in the Original Side 
have no jurisdiction to entertain such an 
application as it should be disposed of 
by a Division Bench of this Court in the 
Appellate Side which has only jurisdic- 
tion to entertain such application. He re- 
ferred to Ss. 2, 9, 11 and 13 of the Char- 
ter Act, 1861, Ss. 101, 106, 107 and 115 of 
the Government of India Act, 1915, Sec- 
tions 219, 220 and 224-of the Govern- 
ment of India Act, 1935 and -submitted 
that the Court which has superintendence 
over the other Courts can have such juris- 
diction to transfer such -suit in this High 
Court and according to Mr. Bireswar 
Bhattacharyya it is the Appellate Side of 
the High Court which has the superin- 
dence over the other courts so a . Divi- 
sion Bench sitting in the Appellate Side 
have ‘jurisdiction to entertain such’ appli- 
cation and no other courts. Mr. Bhatta- 
charyya, however, conceded that there 
is the practice of moving such applica- 
cation in the Original Sidé of this High 
Court but such practice is not warrant- 
ed by law; as such no order should be 
passed by me on this application. - Mr. 
Bireswar- Bhattacharyya also submitted 
that after laborious research he could 
not lay his hand on any case on`: this 
point decided by this High Court but he 
can only rely on a case reported in (1915) 
ILR 39 Bom 604 (FB) where the Full 
Bench of that High Court held “the Ap- 
pellate Side of the Bombay High Court 
has jurisdiction to transfer a case under 
Cl. 13 of the Letters Patent.” It would 
appear that the submission of Mr. Bire- 
swar Bhattacharyya that there is no re- 
ported decision of this High Court on 
this point is not correct in view of the 
case reported in (1865) 4 Suth WR Mis- 
cellaneous Appeals 7 where a Division 
Bench of this High Court presided over 
by J. Loch and F. A. Glover JJ. which 
held that “An application to the High 
Court to remove a case from the © Dis- 
trict Court and try it in a court of extra- 
ordinary original jurisdiction under Sec- 
tion 13 of the Charter Act should be 
made to a Judge sitting on the Original 
Side of the High Court and further held 
that the Judges sitting on the Appel- 
late Side of High Court have no autho- 
rity to pass orders under Sec. 13 of the 
Charter Act and such application should 
be made to a Judge sitting on the Origi- 
nal Side of the High Court who will. de- 
termine whether.the case should be cail- 
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ed upon. from the District Court or not.” 
Moreover in the case reported in (1912) 
22 Mad LJ 187 a Division Bench of the 
Madras High Court held “The High 
Court is competent to deal with trans- 
fer application of a suit from the file of 
the Presidency Small Cause Court under 
its extraordinary original ‘jurisdiction 
under Cl. 13 of the Letters Patent and 
such application cannot be disposed of 
by a Division Bench sitting on the’ Ap- 
Pellate Side”. The_learned Judges came 
to the conclusion that an application for 
transfer should be made to a Judge sit- 
ting on the Original Side. According to 
Cl. 13, of the Letters Patent, the power 
to transfer is exercised by High Court 
as a court of extraordinary original juris- 
diction., Moreover from the High Court 
Rules (Ormonds, 41st Edition, page 146) 
there is an observation by E. C. Ormond 
that application under Cl. 13 is made to 
a Judge sitting on the Original Side and 
reference has been made to Doucett v, 
Wise (1866) 1 Ind Jur 94; Clarke v. Bro- 
jendro Kishore Roy Chowdhury (Fletcher 
J.), 29th Jañ., 1908 (Cal); Satyendra 
Chandra Ghose Moulik v. Arun Chan- 
dra Singha (Chaudhuri J.), 10th July, 


1917 (Cal). The Bombay High Court 
has specifically framed rules for dis- 
posal of such application; as such 


under the said rules, only a Division 
Bench of the High Court in the Appel- 
late Side has been given jurisdiction to 
entertain such an application. From 
our High Court Rules it would appear 
that there is no Rule framed whatsoever 
in our High Court Rules for entertain- 
ment of such application save and ex- 
cept only it is provided that a list should 
be maintained for all extraordinary suits 
transferred under Cl. 13. Clause 13 pro- 
vides that in extraordinary original civil 
jurisdiction the High Court of Judica- 
ture at Fort William in Bengal shall have 
power to remove and try and determine, 
as a Court of extraordinary original 
jurisdiction, any suit being or falling 
within the jurisdiction of any Court, 
whether within or without the Bengal 
Division of the Presidency of Fort Wil- 
liam, subject to its superintendence, 
when said High Court shall think pro- 
per to do so, either on the agreement of 
the parties to that effect, or for purposes 
of justice, the reasons for so doing be- 


‘ing recorded on the proceedings of the 


said High Court. This clause is exactly 
the same as the Cl. 13 of the Letters 


Patent of 1862. Whenever any compli- 
cated question of law is involved or that 


316 Cal. [Prs. 3-4} Nahoum E. Nahoum v. S. Mitter (Padma Khastgir J.) 


the interest of thé applicant will be pre- 
judiced unless the case is transferred or 


where the witnesses and parties reside 
in Calcutta or that it would be less ex- 
pensive to try the suit here, those 
factors are taken into consideration 
while ordering for transfer of suit. When 
the question of transfer “for the purpose 
of justice’ arises it must be determined 
by reference to the circumstances of each 
case and the balance of convenience aris- 
ing out of peculiar facts and circumstan- 
ces of the case is one of the matters for 
consideration. Although except the case 
reported in 4 Weekly Reporter (Southern 
Land) there is no direct case on the 
point but it would appear from the cases 
reported in AIR 1951 Cal 286; AIR 1951 
Cal 239 and AIR 1951 Cal 129 that Sam- 
bhu Nath Banerjee J., P. B. Mukharji, C. J. 
D. N. Sinha, C. J. sitting singly in the 
original side have transferred suits from 
the District Court to this High Court 
under Cl. 13 of the Letters Patent. In 
those cases although the question did not 
arise whether the learned Judges sitting 
in the Original Side had jurisdiction to 
transfer suits under Cl. 13 but in fact 
such crders were made and from the 
case reported in AIR 1953 SC 198 (Smt. 
Asrumati Debi v. Rupendra Deb) it 
would appear that an appeal was pre- 
ferred to the Supreme Court of India. 
It has been held there that such order 
is made by a single Judge of the Origi- 
nal Side of the High Court under Cl 13 
of the Letters Patent and in that case 
the question of appealability of an order 
passed under Cl. 13 of the Letters 
Patent was considered. In the year 1948 
an application was made before Baner- 
jee J. sitting singly in the Original Side 
for transfer of suit under extraordinary 
original civil jurisdiction from the court 
at Jalpaiguri to this High Court. An 
order was méde wherefrom an appeal 
was preferred before a Division Bench 
of this High Court presided over by 
Harries C. J. and Das J. which was dis- 
missed on the ground that such an order 
is not a judgment within the meaning of 
Cl. 15 of the Letters Patent. Therefrom 
an appeal was preferred to the Supreme 
Court of India and the decision of the 
Division Bench was upheld by the Sup- 
reme Court of India. The maintainability 


of the application before a single Judge. 
sitting in the Original Side under Cl. 13 


of the Letters Patent was not disputed 
nor decided. From the cases quoted 
above it would appear that there is an 
established practice of this High Court 
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to move an application for transfer 
under Cl. 13 betore a single Judge sit- 
ting in the Original Side and in the case 
reported in AIR 1927 Cal 290 it was held 
by Rankin C. J. and C. C. Ghose J. that 
‘A Judge of the Original Side is not a 
court subordinate to the High Court but 
is a High Court itself and so an applica- 
tion for transfer of a suit before it will 
not lie before a Bench of the same High 
Court.” In that case the learned Judge 
declined to lay down any principle which 
would interfere with the settled practice 
of the Court. The decisions reported in 
AIR 1934 Mad 314 and AIR 1929 Mad 29 
also held “That an application under 
Cl. 13 should be made to the Original 
Side of the High Court for transfer of 
suit.” In the case reported in AIR 1950 


‘Pat 179 a single learned Judge entertain- 


ed application for transfer of suit under 
the Letters Patent. In the case reported 
in AIR 1923 Rang 185 (Jupiter General 
Insurance Co. y. Abdul Aziz) a Division 
Bench of the said High Court held “An 
application for removal of a suit to the 
High Court should be entertained by a 
Judge of the Original Side and in that 
respect craved reference to the case re- 
ported in(1897) ILR 24 Cal 183 (Harendrs 
Lall Roy v. Sarvamangala Dabee decid- 
ed by Ameer Ali J.) and the case also re- 
ferred to the case reported in (1865) 4 
Suth WR Miscellaneous Appeals 7 (Thu- 
mas Robert Doucett v. Josiah Patric 
Wise). 


4. The result of the various provi- 
sions of law as quoted above would show 
that the jurisdiction of the High Court 
is exercisable by the High Court asa 
body except so far as the exer- 
cise of such jurisdiction is lawfully dele- 
gated to some or one of the Judges by 
the learned Chief Justice. Chap. 50 R. 3 
of the Original Side Rules provides 
that “when no other provisions are made 
by the Code or by these Rules the pre- 
sent procedure and practice shall re- 
main in force.” Therefore the existing 
practice of moving an application under 
Cl. 13 of the Letters Patent in the Ori- 
ginal Side of the High Court is to ode 
followed by all and such a practice 
should not be interfered with. The High 
Court means Full Court and for the sake 
of convenience there is determination of 
the work to be carried out by different 
learned Judges of this Court. Such juris- 
diction is conferred on the Court asa 
body and it is the Court which will have 


to: exercise such jurisdiction granted in 
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its favour; but inasmuch as it would be 


convenient for due administration of jus- | 


tice as all the learned Judges cannot sit 
together; as such necessary powers have 
been given to the learned Chief Justice 
to determine for the exercise of Court’s 
jurisdiction by one or more Judges. 
‘Superintendence’ does not imply that 
the inferior court should be subject to 
the appellate jurisdiction of this Court 
only but to court as a whole. In the case 
reported in (1906) ILR 30 Bom 246 (PC) 
it was held that ‘although court of poli- 
tical resident at Aden was not subject 
to the appellate jurisdiction of the High 
Court at Bombay proceeding pending 
before it was liable to be transferred 
under Cl. 13 of the Letters Patent” and 
the said decision was given by the Privy 
Council where it has been held that 
“Sec. 15 of the Charter Act does not 
limit the superintendence of the High 
Court which may be subject to its ap- 
pellate jurisdiction.” 

5. In support of that view their Lord- 
ships were asked to compare and con- 
trast the language of Cl. 13 of the Let- 
ters Patent with the language of Ss. 15, 
24 and 25 of the Charter Act and to no- 
tice under S. 15 the stress laid on the 
existence of “appellate jurisdiction” 
which they ought, they said, to be im- 
ported under Cl. 13 of Letters Patent, 
and at the same time to observe an omis- 
sion from that clause of the power of 
transfer conferred by S. 15 of the Char- 
ter Act. “The answer to this ingenious, 
though somewhat contradictory, argu- 
ment is simple enough. The power of 
transfer contained in the Charter Act has 
nothing to do with the power of removal 
conferred by the Letters Patient and the 
Letters Patent make superintendence, 
not appellate jurisdiction, the con- 
dition of exercise of such power of 
removal which the High Court at Bom- 
bay has put in force.” There in that case 
an order was passed for transfer of a 
suit to the Bombay High Court from a 
suit pending before the Aden Court. 
There the question “subject to superin- 
tendence” arose. 


. 6 The fact that the- superintendence 
does not mean subject to the appellate 
jurisdiction of the court will also appear 
from the case reported in (1903) ILR 27 
Bom 585 at p. 587 where it was observ- 
ed “S. 15 of the Charter Act does not, in 
my opinion, limit the superintendence of 
the High Court to the courts which may 
be subject to its appellate jurisdiction; it 
only says that over such courts High 


ws 
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Court ‘shall have superintendence, ‘not 
that it shall have superintendence over 
those courts which are subject to its Ap- 
pellate jurisdiction and over no others.” 


7. Clause 2 of the Letters Patent of 
1865 expressly provides “That Court 
established under the Letters Patent of 
1862 is being continued” and Acts of 1915 
and 1935 including the Constitution of 
India maintain the same powers and juris- 
diction of the High Court. Chapter 5 
Rule 1 of the Original Side Rules pro- 
vide that “Any Judge of the High Court 
may exercise whole or part of the juris- 
diction vested in its original side”, as 
such although it is not specifically men- 
tioned in the list that such power is to be 
exercised by me sitting as an interlocu- 
tory Judge I am of the opinion and hold 
that I have ample jurisdiction to enter- 
tain this application and order for trans- 
fer of the suits under Cl. 13 of the Let- 
ters Patent. 


8 From the facts stated above it 
would appear that more than dozens of 
suits have been filed in some form or 
other and applications:have been taken . 
out under Art. 226 of the Constitution in 
the High Court as also the suits have 
been filed in the City Civil Court center- 
ing around the management, election and 
removal of Dr. (Miss) Subha Mitter 
from the Jewish Girls School and most 
of the suits have been either dismissed 
or withdrawn. Ultimately the matter 
went up to the Supreme Court of India 
and the Supreme Court has been pleased 
to direct that the election be held, the 
result of the election be published and 
also management be handed over by the 
Administrator to the newly elected mem- 
bers. Having failed. in the endevaour of 
creating stoppage in the smooth run- 
ing of the school by the newly elect- 
ed members the said Ezra Jacob and 
Sasoon alias Sasoon either in his own 
name or in the name of Dr. (Miss) Subha 
Mitter or borrowing the name of others 
are filing suits one after another which 
amounts nothing less than harassment to 
the petitioner before me. Even an ori- 
ginating summons was taken out for con- 
struction of the rules and provisions of 
the said school on which no order was 
passed by me. It is only when an order 
was passed for handing over school to 
the new Board of Management ap- 
prehending that the newly elected mem- 
bers of the Board of Management will 
be carrying out the function of the 
school, various. attempts have been made 
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to thwart the smooth running of - the 
school by the said newly elected Board 
of Management. - í S: 

9. In the case reported’ in AIR 1951 
Cal 129 Sinha, J. held that “The exis- 
itence of difficult questions of law or 
mala fidés are only some of the objective 
tests upon which the Court has only in 
the past. made orders of transfer. These 
tests are, however, neither fixed nor im- 
mutable and must of necessity constantly 
change with the change of times ‘and 
the learned Judge laid down some of the 
objective and subjective tests which the 
Court -will -apply.in determining whether 
a given case comes within the ambit of 
Cl. 13. It further held that ‘Where 
questions of sufficient public importance 
are involved, especially if they relate to 
the affairs of a public institution, such 
as, a school, in which a great many per- 
sons are interested, the purposes of jus- 
tice demand that the questions should 
be decided swiftly and decisively. One 
way of doing so would .be to make avail- 
able to the litigants who pray for it, the 
machinery of the High Court which is 
so constituted as to ensure.a speedy trial, 
and so minimise the number of appeals”. 
In that case disputes drose involving a 
fight between the rival committees and 
the learned Judge felt “that a. large 
body of students as a result find them- 
selves in an . unfortunate predicament 
and could not carry on their studies .and 
any delay. in deciding the matter. will 
not only prejudice the interests of a 
large number of innocent students but 
will result in ‘the destrucion of the sub- 
ject-matter. of the litigation and under 
those circumstances the learned Judge 
considering the balance of convenience 
transferred a ` suit from the. Alipore 
Court to this High Court. 


10. In the case reported in AIR 1951 
Cal 286 (Rupendra Deb `v. Ashrumati 
Debi) Banerjee, J. held that “The Court 
in the past has removed suits on the 
ground of (i) balance of convenience and 
Gi) when the plaintiff commences an ac- 
tion in a Court not on account of any legi- 
timate advantage which a trial in the 
Court will give him but for purposes 
entirely foreign to the legitimate pur- 
pose, High Court will remove a suit 
whenever it tainks fit and proper to do 
so in the interest of justice” and in that 
ease a suit from the Jalpaiguri Court 
was transferred from the Jalpaiguri 
Court to this High Court. f 

11. In both the cases as quoted above 
D. N. Sinha; J. and Banerjee J. sitting 
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singly. transferred the suits from the Ali- 
pore and Jalpaiguri Courts ‘to this Court, 
in both the cases stated above the questions 
of maintainability of an application under 
Cl. 13. before a single Judge sitting in 
the Original Side was not mooted and in 
fact although an appeal was preferred 
from the judgment of Banerjee, J. the 
Supreme Court of India-in the case re- 
ported in AIR 1953 SC 198 had to consi- 
der whether an order passed by a 
Judge on the Original Side of the’ High 
Court under Cl. 13 of the Letters Patent 
is a judgment and whether it is appeal- 
able or not and their Lordships came to 
to the conclusion that such order is not 
a judgment, as such it is not appeal- 

able. ' i 
12. In view of the facts and the law 
as indicated above, and considering the 
balance of convenience and for the ends 
of justice I make the Rules absolute. 
Rule made absolute, 
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Nowda Thana Co-op.. Agricultural 
Marketing Society, Petitioner v. W. B, 
Co-op.. Tribunal, and others, Respondents, 

C. R. No. 1067 (W) of 1979, ` D/- 19-6- 
1979. ` 4 . 

W. B. Co-operative Societies Act (38 
of 1973), Ss. 133 (2) & 134 (2) — Appeal 


against award filed out of time — Co- 
operative Tribunal, hearing appeal, has 
power to condone delay — Limitation 


Act applies — (Civil P. C. (1908), O. 41 
R. 3-A) — (Limitation Act (1963), Ss. 5 


& 29) —_ (Interpretation of Statutes). 
o arei ‘(Paras 8, 9) 
Cases ° Referred; Chronological Paras 


AIR 1977 Cal 246 g 
AIR 1963 SC 1531: (1963) 2 Cri LJ 

418 ; 9 
AIR 1954 SC 752: 1954 Cri LJ 1822 9 

Mrinmoy Bagchi, for Petitioner: Pari- 
tosh Mukherjee and S. N. Choudhury, 
(for No. 6) and N. K. Bhattacharjee (for 
Nos. 2 to 5) for Respondents. 


ORDER :— The petitioner, Nowda 
Thana Co-operative Agricultural Market- 
ing Society Ltd. (hereinafter referred to 
as the said Society), is one incorporated 
and constituted under the West Bengal 
Co-operative Societies Act, 1973 (herein~ 
after referred to as the said Act) and at 
the relevant time, the respondent No. 6, 
Birendra Nath Bajpayee, was its Secres 
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tary. Thereafter, on the basis of certein 
allegations against the said respondent 
No.: 6, the Managing Committee of the 
said Society, fook decision and passed 
resolution to the detriment of the szid 
respondent No. 6. 

2. Against such action, the respon- 
dent No. 6 filed a dispute under S. 86 Ê 
the said Act, before the Assistant Reg-s- 
trar, Co-operative Societies, Murshidabad 
and by an award dated 28th July 1978, 
the Arbitrator concerned, declared the 
resolution of the Managing Committee, 
relating to the no confidence motian 


against the respondent No. 6 or the: é2-. 


tion as proposed to be taken, to be ilb- 
gal and void inter alia on the ground 
that the notice as issued by the Chair- 
man of the said Society on diverse dates, 
were illegal. 


‘3. Against such Er EN the 
said Society which was required to fle 
necessary appeal on 6th Oct. 1978, filed 
the same on 18th Oct. 1978. Since the ap- 
peal in question was filed out of time 
they made an application for condoma- 
tion of delay, after offering their ex- 
planation and contending that they wee 
prevented by just and sufficient cause 
in not filing the appeal in time. So, in 


fact and admittedly, there was'12 days ` 


delay in presenting the appeal and tae 
Tribunal hearing the said appeal, did not 
entertain the same on the ground that 
under the provision of the said Act, it 
had no power, authority or jurisdictic n 
to enlarge time. 


- 4 Tt is against such REE T R 
the present Rule was obtained on 21st 
Feb. 1979. At the time of issuing the 
Rule no interim order was granted. But 
liberty was granted to ask for appropria‘e 
interim orders on the same. applicaticn, 
after complying with the Rules. On such 
compliance, respondents Nos. 2,3,4 ard 
5 have appeared through Mr. N. =. 
Bhattacherjee. The hg ra No. 6 has 
appeared through Mr. S. N. Choudhury. 


5. At the time of pars of the 
prayer for appropriate interim orders, a 
point arose and which will have to te 
decided here whether the Tribunal hear- 
ing the appeal under the said Act, 
power to condone delay or entertain 
such appeals which are filed out of time? 
While on this question; two sections of 
the said Act, will have to be looked inio 
and they are :— 

"133 (2) The Tribunal shall icar such 
appeals from orders, decisions or awards 
made under the Act, as are specified in 


has — 
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the Third Sch. lying to the Tribunal and 
Shall -exercise all powers conferred: upon 
an Appellate Court. by D. XLI in the First. 
Sch. to the Civil P. C. 1908. 

“134 (2) — The provisions of the Limi- 

tation Act 1963, shall not apply to an 
appeal referred to in sub-sec. (1)” 
The appeal to the Tribunal as filed under 
S. 134 and sub-sec. (2) as mentioned 
above, lays down that ‘the provisions of 
the Limitation Act, 1963 shall not apply 
to an appeal referred to in’sub-sec. (1) 
of §. 134. S. 183 makes provisions for the 
establishment or constitution of Co- 
operative Tribunals and sub-sec. (2) 
therein provides that the Tribunal should 
hear such appeals or orders, decisions or 
awards made under this Act, as are spe- 
cified in the Third Schedule as lying to 
the Tribunal and shall exercise all the 
powers conferred: upon an Appellate 
Court by O. XLI in the First Sch. to the 
Civil P., C.. 1908. - 

6. There is no doubt that the Tribunal 
concerned 'relied on the provisions of 
S. 134 (2) and overlooked the provisions 
in S. 133 (2) of the said Act and came to 
the conclusion as-indicated above. 

7. Thus, in the said Act, there are 
two provisions available, one of which 
lays down that Limitation Act would not 
apply, but the other states that the pro- 


‘visions of O. XLI of the Civil P. C. 


which deals with appeals from Original 
Decrees, would apply. The provision 
under O. XLI R. 3A, is to the following 
effect :— 


(1) When an appeal. is presented after 
the expiry. of the period of limitation 
specified therefor it shall be accompani- 
ed by an application supported by affida- 
vit. setting forth the facts on which the 
appellant relies to satisfy the Court that 
he had sufficient cause for not preferring 
the appeal within such period. 

(2) If. the Court sees no. reason to re- 
ject the application without the issue of 
a notice to the respondent, notice there- 
of shall be issued to the respondent and 
the matter shall be finally de- 
cided by the Court before it proceeds to 
deal with the appeal under R. 11 or 
R. 13, as the case may be. .. 

(3) Where an application has been 
made under sub-rule (1), the Court shall 
not make an order for the stay of execu- 
tion of the decree against which the ap- 
peal is proposed to be filed so long as 
the Court does not, after hearing under 
rule 11, decide to hear the appeal.” 

Rule 3-A makes it explicitly clear 
that when an appeal is presented after 
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the expiry of the ‘period of limitation 
specified therefor, it shall be accom- 
panied by an application supported by an 
affidavit setting forth the fact on which 
the appellant relied, to satisfy the Court 
that he had sufficient cause for not pre- 
ferring the appeal. On the basis of the 
argument as advanced at the Bar now, 
we shail have to determine whether, 
even in spite of specified provisions in 
S. 134 (2) regarding the non-applicabi- 
lity of the Limitation Act, by appreciat- 
ing (sic) power under S. 133 (2) as men- 
tioned, if the Tribunal was justified in 
not entertaining the appeal. 


8. In case the language being of doubt- 
ful import or two interpretations being 
possible that construction or interpreta- 
tion which favour the right to sue may 
be adovted is the general rule of con- 
struction. When in the instant case two 
such inconsistent provisions are there in 
the Statute, so, in my view, apart from 
the determination as I shall make on the 
arguments mede at Bar, I am of the 
view that such interpretation which 
would finally decide the maintainability 
of an action in appeal should be given 
and as such, even in spite of provisions 
in S. 134 (2), zhe Tribunal 
power to condone the delay, on appre- 
ciation (sic) of the power in S. 133 (3) of 
the said Act. 


9. It should be noted that although 
Mr. Bhattacherjee appeared for the 
authorities under the said Act, he in his 
usual fairness, referred to Art. 254 (2)-of 
the Constitution of India and more parti- 
cularly to the provisions thereunder, and 
appropriately submitted that when a 
Central Law meaning thereby the pro- 
visions of the Civil P. C. has subsequent- 
ly been made, and thereby some incon- 
sistency has been created so far as the 
said law, meaning thereby the said Act, 
the provisions of the Central Law, mean- 
ing thereby the provisions of, the Civil 
P. C. should receive preference. He 
Pointed out that the provisions of the 
said Act were incorporated in or about 
25th Sept. 1973 and those of Civil P. C. 
came into force on ist Feb. 1977. In sup- 
port of his submissions Mr. Bhattacher- 
jee referred to the determination in 
Ukhakhola v. State of Maharashtra, AIR 
1963 SC 1531, Zaverbhai Amaidas v. 
State of Bombay, AIR 1954 SC 752 
amongst others. Apart from the cases 
he made a reference to the determina- 
tion of this Ccurt in the case of Nirmal 
Kumar Banerjze y. Ranihati Co-opera- 
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tive Bank Ltd, AIR 1977 Cal 246. This 
decision also in my view indirectly sup- 
ports the view which I: have taken, viz., 
that Limitation Act applies so far as the 
Tribunals under the said Act are con- 
cerned. Apart from all these, I am also 
of the view that for ends of justice, 
such Tribunals as are constituted to hear 
the appeals under the said Act should 
have also power to condone the delay in 
terms of the provisions of Sec. 133 (2), 
although such power has been sought to 
be curtailed under S. 134 (2). 

10. In view of the above by consent 
of parties I treat this Rule as on day’s- 
list and_have the same disposed of with 
the observation as made above. 

11. It must be recorded that for the 
view which I have taken, I have not 
decided the points on merits and all 
Points as taken, are kept open. The Tri- 
bunal will now deal with and decide the 
case of condonation of delay in accord- 
ance with law. 

12. I request the learned Registrar, 
Appellate Side to supply a certified copy 
of this order at an early date, on neces- 
sary application being made. 

Order accordingly. 
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B. C. BASAK, J. 
M/s. Electrogears (P.) Ltd., Petitioner 
v. Rehabilitation Industries Corporation 
Ltd. and others, Respondents. 


C. R. No. 12839 (W) of 1975, D/- 7-6- 
1979. 


Constitution of India, Art. 226 — Com- 
pany registered under Companies Act — 
Writ petition against — Not maintainable 
in spite of fact that there was breach by 
Company of statutory duty imposed on 
it under S. 24 of Electricity Act — (Elec- 
tricity Act (1910), S. 24). (Paras 4, 5) 
Cases Referred ; Chronological Paras 
AIR 1976 SC 888: 1976 Lab IC 576 4 
AIR 1975 SC 1329: 1975 Lab Ic 819 4 
AIR 1975 SC 1331 : 1975 Lab IC 881 4 

B. S. Choudhury, for Petitioner; Sun- 
dar Lal Pal, for .Respondents. 

ORDER:— This is an application 
under Art. 226 of the Constitution direct- 
ed against Rehabilitation Industries Cor- 
poration Limited and its officers. Accord- 
ing to the petitioner they are occupiers 
of sheds Nos. A. 5-6 at the Behala Indus- 
trial Estate, Bonamali Naskar Road, 
Behala, District 24 Parganas founded by 
the opposite party under a scheme of 
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the Government of India for the rehasi- 
litation of Refugees from Pakistan (bcth 
wings). It is alleged that similar Ind:s- 
trial Estates were founded by the Gev- 
ernment all over India and the tenants 
thereof were given the ownership of 
their respective plots under a hire prr- 
chase policy. It is further alleged tkat 
the tenants of the Behala Estate were 
also promised such ownership by the 
Government. It is alleged that the Fe- 
habilitation Industries Corporation filəd 
suits against their tenants, but later they 
took recourse to a method of compelling 
their tenants to pay their rents stopping 
their supply of Electricity, on the ground 
that they could do it under a provision 
of the contract of tenancy (licence). Tne 
Corporation is a licensee under the Elec- 
tricity Board. The tenants appealed to 
the Electricity authorities and the latiar 
by several letters informed the Corpora- 
tion that under the provisions of Sec. 24 
of the Indian Electricity Act, 1910 thay 
could not stop such supply except for 
default in payment of Electricity dus. 
The petitioners further state that im 
spite of the same, the Corporation has 
been persisting in its attitude and kas 
recently held out such a threat to tae 
petitioners by a letter dated 30th of 
April, 1975 written by its special officer, 
referred to in Annexure B to the pez- 
tion, although the petitioner has paid tp 
its electric charges up to date. The peti- 
tioner replied to the said notice on 9th 
of May, 1975 but the réspondents have 
not given any reply thereto and are 
likely to take an opportune moment to 
put their illegal notice into effect. This 
is the allegation in the petition. 


2 Mr. Pal, learned advocate appear- 
ing on behalf of the respondents has 
taken a preliminary objection. He has 
submitted that the respondent No. 1 s 
a Company registered under the Com- 
panies Act and the respondents Nos. 2 
and 3 are its officers. No writ lies against 
a private individual. Similar is the pos- 
tion when the Company is incorporated 
under the Companies Act. 


3. In answer thereto, Mr. Choudhury 
appearing in support of this Rule has 
submitted that this is a Government cf 
India undertaking and all the shares are 
held by the President of India. Accorc- 
ingly it stands in the same footing és 
the State. The admitted position is that 
this company is registered under tha 
Companies Act. He has further submi-- 
ted that the allegation is that of breach 
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of S. 24 of Indian Electricity Act, 1910., 
He has submitted that if there is a pub- 
lic duty and there is a breach thereto, 
writ petition lies irrespective’ of the 
question as to who is the person concern- 
ed. He has submitted that in this case 
the respondents were under an obliga- 
tion imposed under the said Act and if 
there is a breach thereof then a writ 
would lie. 


4. In my opinion, this point has been 
decided by various decisions of the Sup- 
reme Court. Sukhdey Singh v. Bhagat- 
ram Sardar Singh Raghuvanshi, AIR 
1975-SC 1331 and Subhajit Tewary v. 
Union of India, AIR 1975 SC 1329 cases 
referred to in the case of Executive 
Committee of Vaish Degree College v. 
Lakshmi Narain reported in AIR 1976 
Sc 888. If it is a company registered 
under the Companies Act then it is not 
a statutory body. There is a difference 
between an Institution created by or 
under the Statute and owes its exis- 
tence to a statute and where it is mere- 
ly an institution which is governed by 
statutory provision for the proper main- 
tenance and administration of the Insti- 
tution. A company incorporated under 
the Companies Act is not a statutory 
body. It is merely created in accordance 


with the provision of the Statute. 


5. I am unable to accept the conten- 
tion of Mr. Choudhury that merely be- 
cause there is a duty imposed by a sta- 
tute on a person or a company if there 
is a breach of that duty a writ would 
lie. Under certain circumstances a suit 
may lie but not necessarily a writ pro- 
ceeding. Certain obligations may be im- 
posed under the provision of a statute on 
certain individuals. A statutory duty 
may be imposed by a statute on certain 
individuals. If there is interference with 
the same by an individual, proceedings 
may be instituted, including a suit, 
against the private individual concerned 
but certainly it cannot be said that on 
such a ground a writ would lie against 
the individual concerned. There is no 
difference, so far as writ proceedings are 
concerned, between such a case and the 
case where the proposed respondent is a 
company registered uncer the Companies’ 
Act or a Society registered under the 
Co-operative Societies Act or Societies 
Registration Act even if there is a breach 
of any statutory duty. f 


6. In that view of the matter, this 
writ petition is not maintainable. Ac- 
cordingly I dismiss this application and 
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discharge this Rule without any order as 
to costs. All interim orders are ‘vacated. 
Application dismissed, 
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G. N. RAY, J. 


Mahesh Kumar Agarwalla, Petitioner 
v. Smt. Saraswati Dey, Opposite Party. 


C. R. No. 2891 of 1978, D/- 1-8-1979. 


West Bengal Premises Tenancy Act 
(12 of 1956), S. 17 (2) — ‘Dispute’ — 
Requirement as to deposit of admitted 
arrears of rent — Dispute as to rela- 
tionship of landlord and tenant between 
parties — Deposit of admitted arrears 
not contemplated, 

Section 17 (2) does not envisage a de- 
posit of admitted arrears of rent in 
respect of the suis premises even when 
the defendant (alleged tenant) disputes 
the right of the plaintiff (alleged land- 
lord) to realise th2 rent from him in 
“respect of the suii premises as a land- 
lord. By raising a dispute as to the ex- 
istence of relationship of landlord and 
tenant between the parties, the defen- 
dant, by necessary implication, asserts 
that he is not tenant under the plain- 
tiff and as such no amount is payable 
to the allege landlord. In such cir- 
cumstances, there cannot be any occa- 
sion for the defendant’s admitting to be 
a tenant under the plaintiff and there- 
by facing an obligation to deposit ad- 
mitted amount of rent payable to the 
plaintiff landlord at the time of mak- 
ing application under -Section 17 (2). 


(1971) 75 Cal WM 372, (1975) 79 Cal 
WN 1017 and ILR (1972) 2 Cal 118, 
Disting. . (Para 4) 
Cases Referred: Chronological Paras 
(1975) 79 Cal WN 1017 3 
ILR (1972) 2 Cal 118 3 
(1971) 75 Cal WN 372 3 


Bhaskar: Bhattacharjee, for Petitioner; 
Bidyut Kumar Banerjee, for Opposite 
Party. 

ORDER:— This Rule is directed 
. against order No. 5 ~dated March 1, 
1978, passed by the learned Munsif, 1st 
Court at Sealdah in Title Suit No. 128 
of 1978. By the impugned order, the 
learned Munsif rejected the application 
made under Section 17 (2) of the West 
Bengal Premises Tenancy Act by the, 
defendant petitioner on the ground 


HW/HW/D994/79/VBB 


A.L R. 


that the said application was not main- 
tainable as the admitted arrears of 
rent for April, 1977, July, August- and 
September, 1977 at the rate of Rs. 50/~ 
per month had not been deposited along 
with the said application made under 
Section 17 (2) of the Act. It appears 
that the said Title Suit was instituted 
by the plaintiff opposite party Smt. 
Saraswati Dey against the tenant peti- 
tioner for eviction of the tenant peti- 


tioner from the suit premises on the 
ground of default of payment of rent 
by the said tenant. It appears that 


within the prescribed period of limita- 
tion, an application under Section 17(2) 
of the West Bengal Premises Tenancy 
Act was made by the tenant, inter alia, 
contending that the rate of rent of suit 
premises was not Rs. 130/~ per month 
but it should be Rs, 50/- per month 
and that there was no relationship of 
landlord and tenant between the plain- 
tiff and the defendant. It appears that 
by the impugned order, the learned 
Munsif has not decided the dispute rais- 
ed by the defendant about the exist- 
ence of relationship of landlord and 
tenant between the partiés but the 
learned Munsif rejected the said ap- 
plication under Section 17 (2) of the 
Act in view of the fact that the defen- 
dant tenant had not deposited the 
arrears of rent for the months of April 
to September, 1977 for the suit premises 


at the admitted rate of rent, namely, 
at Rs. 50/- per month. 

2. Mr. Bhattacharjee, the learned 
counsel appearing fer the petitioner 


submitted that when a dispute was rais- 
ed under Section 17 (2) of the Act as 
to the existence of relationship of land- 
lord and tenant between the plaintiff 
and the defendant, the Court was under 
an obligation. to decide as to whether 
such relationship existed or not and in 
such a case, there was no occasion for 
the defendant to deposit any amount. 
by way of rent because the question of 
payment of any arrear of rent to the 
plaintiff cannot arise so long the dis- 
pute as to the existence of relationship 
of landlord and tenant between the 
parties is not adjudicated. Mr. Bhatta- 
charjee contended that when the defen- ` 
dant does not admit the plaintiff to be 
his landlord, there cannot be any occa- 
sion to admit that any amount is pay- 
able to the alleged landlord, Mr, 
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Bhattacharjee contended that there may 
be a case where a dispute ‘as to the ex- 
istence of relationship of landlord end 
tenant, may not be a bona fide dispute 
and merely for raising a dispute with- 
out any basis therefor, such a dispute 
is made.. It is for the Court to dec-de 
whether in the instant case, such cis- 
pute has been bona fide raised or rot 
by the defendant and in the abserce 
of any adjudication as to -bona fide of 
the dispute raised by the defendant, 
the learned Munsif acted illegally end 
with material irregularity in the exer- 
cise of his jurisdiction in dismissing the 
application under Section 17 (2) as ke- 
ing not maintainable simply because 
the defendant had not deposited at the 
rate of Rs. 50/- per month for tae 
months in question. : 


3. Mr. Banerjee, the learned counsel 
appearing for. the plaintiff opposite 
party submitted that in the instant -cese 
it is quite apparent and evident tkat 
the defendant had been paying rent, to 
the plaintiff admitting her to be tha 
landlady for a ‘considerable period amd 
the dispute as to the relationship 2 
Jandlord and tenant was not at alla 
bona fide dispute. Mr. Banerjee in bis 
fairness however submitted that unfor- 
tunately the learned Court has not hed 
that the dispute ‘as to the existence 3f 
relationship of landlord and: tenant bz- 
tween the parties had not been bora 
fide raised by the defendant. Mr. 
Banerjee submitted that to ‚make a 
valid application under Section 17 (2) 
of the Act, a tenant is not only lo 
raise a dispute as-:to the amount of. rent 
payable by the tenant within the mear- 
ing of Section 17 (2) of the Act but 
the tenant is also to deposit in Court 
the amount admitted by him to be due 
from him together. with the applicatica 
for determination of such dispute. Mr. 
' Banerjee contended that within the 
meaning of dispute as to the amount 
of rent payable by the tenant under 
Section 17 (2) of the- Act, a dispute as 
to the existence of rélationship of lanc- 
lord and tenant is also contemplatec. 
Mr. Banerjee for this contention refer- 
red to the decision of this Court made 
in the case of Gunwantrai T. Kamder 
v. Satyanarayan Jhunjhunwalla, ` re- 
ported in (1971) 75 Cal WN 372. P. N. 
Mukherjee, J. speaking for the -Court 
held that to raise a valid dispute under 
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Section 17 (2) of the Act three require- 
ments must be fulfilled, ‘namely (a) a 
dispute must be raised either about the 
quantum of rent payable by the tenant 
or about ‘the existence of relationship 
of landlord and tenant between the 
parties; (b) the application to be made 
by the tenant within the. prescribed. 
period for adjudication of such dispute 
and (c) along with such dispute, ad- 
mitted arrears of rent to be deposited 
by the tenant. Mr. Banerjee also refer- 
red to another Bench decision of this 
Court made in the case of Hindusthan 
Industrial Co. v. Chandi Prosad More 
reported .in (1975) 79 Cal WN 1017.: 
A. K. Sen, J. speaking for the Court 
also referred to the said decision made 
in the case of Gunwantrai T. Kamdar 
v. Satyanarayan Jhunjhunwalla. Mr. 
Banerjee also referred to another Bench 
decision of this Court made in the case 
of Saroj Kumar Kundu v. Lina Saha 
reported in ILR (1972) 2 Cal 118. Arun 
K. Mukherjea, J. speaking for the Court 
held that to satisfy the requirements of 
S. 17 (2) (i) there must be a dispute 
raised as’ to the amount of rent pay- 
able, (ii) the tenant must deposit all 
the admitted arrears of rent within the 
statutory period, and (iii) the said de- 
posit must be made along with the ap- 
plication praying for determination of 
the amount of rent payable. The deci- 
sion made in the case of Gunwantrai T. . 
Kamdar v. Satyanarayan Jhunjhun- 
walla (supra) was also relied on by 


A. K. Mukherjea J. Relying on the 
aforesaid ‘decisions, Mr, Banerjee con- 
tended that to make an effective ap- 


plication under Section 17 (2), the ten- 
ant is bound to deposit the. admitted 
arrears of rent even if he raises a dis- ` 
pute as to the existence of relationship 


of landlord and tenant because such - 
dispute is also a dispute within the ' 
meaning of Section 17 (2) of the Act. 
Mr. Banerjee ‘contended that in the © 
‘instant case, the learned Munsif has ` 
come to a finding that the tenant ad- 
mitted that- he was in arrears in the 


matter of payment of rent relating to 
the disputed premises and, accordingly, 
under the provisions of Section 17 (2), 


the tenant was bound to deposit such , 
admitted arrears of rent in spite of the 
fact. that the relationship of landlord 
and tenant between the parties was dis- 
puted. by the tenant in an application 
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under Section 17 (2). In such circum- 
stances, Mr. Banerjee contended, one of 
the essential conditions for making a 
valid application under Section 17 (2) 
was not fulfilled and the learned Mun- 
sif was quite justified in rejecting the 
said application as being not maintain- 
able in law. 


4. I am unable to accept this con- 
tention of Mr. Banerjee. It is true that 
for making a valid application under 
Section 17 (2), a tenant is required to 
deposit the admitted arrears of rent 
payable to the landlord but when the 
very relationship of landlord and ten- 
ant between the parties is disputed 
there cannot be any question of ad- 
mitting any amount of rent payable to 
the alleged landlord, In my view, Sec- 
tion 17 (2) doas not envisage a deposit 
of admitted arrears of rent in respect 
of the suit premises even when the de~ 
fendant disputes the right of the plain- 
tiff to realise the rent from him in re- 
spect of the suit premises as a landlord. 
By raising a dispute as to the existence 
of relationship of landlord and tenant 
between the parties, the defendant by 
necessary implication asserts that he is 
not tenant under the plaintiff and as 
such no amount ‘s payable to the al 
leged landlord. In such circumstances, 
there cannot be ny occasion for the 
defendants admitting to be a tenant 
under the plaintiff and thereby facing 
an obligation to deposit admitted 
amount of rent payable to the plaintiff 
landlord at the time of making appli- 
cation under Section 17 (2). It is to ba 
noted that under Section 17 (2), a ten- 
ant is under an obligation to „deposit 
the arrears of rent and a defendant, 
disputing to be a ‘tenant’ under the 
plaintiff and not adjudged to be a ‘ten- 
ant’ under the plaintif by the court, 
has no obligation to deposit arrears of 
rent relating to the disputed premises. 
In my view the question of payment of 
admitted arrears 3f rent will arise only 
when there is no dispute as to the re- 
lationship of landlord and tenant be- 
tween the parties but there is only a 
dispute as to the quantum of rent pay- 
able to the plaintiff, an admitted land- 
lord by the defendant, an admitted ten- 
ant because dispute only as to the 
quantum of rent is also a dispute with- 
in the meaning of Section 17 (2) of the 
Act. As the learned Munsif has not yet 
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decided about the bona fide of the dis~- 
pute raised by the defendant as to the 
existence of relationship of landlord 
and tenant between the parties, but 
has rejected the said application under 
Section 17 (2) simply on the ground 
that admitted arrears of rent in respect 
of the suit premises have not been de- 
posited by the tenant, the impugned 
order should be set aside. The Rule is, 
therefore, made absolute but there will 
be no order as to costs. The learned 
Munsif is directed to consider the ap- 
plication under Section 17 (2) on merits 
and to dispose of the same as expediti- 
ously as practiceble. Let the record be 
sent down to the court below imme-« 
diately. 


Rule made absolute 


AIR 1979 CALCUTTA 324 
MRS. PADMA KHASTGIR, J. 
Calcutta Construction Investment Co., 
Applicant v. Sekhar Chand Law and an- 
other, Respondents. 


Suit No. 875 cf 1978, D/- 3-4-1979. 


Civil P. C. (1908), O. 39, R. 1 — Spe- 
cific Relief Act (47 of 1963), Sec. 37 
Temporary injunction — When may be 
granted — Agreement to lease between 
landlord and B — B not fulfilling hbis- 
part — Lease by landlord to C — C put 
in possession — B held on facts not en- 
titled to injunction — restraining landlord 
dealing with leased property. 


el 


A entered jnto an agreement with B 
to lease out certain premises. Pursuant 
to his agreement B deposited Rupees 
50,000/- with A. B approached the in- 
come-tax department for particulars of 
dues against A but B did not go to A for 
the purpose. B had to deposit Rupees 
4,00,000 due against A as income-tax. The 
Income-tax Department threatened A to 
attach his property. A entered into an 
agreement to lease with C who deposit- 
ed Rs. 4,00,000/- with the Income-tax 
Department. C had no knowledge of the 
prior agreement between A and B, C 
sub-let the premises and also started re- 
constructions thereon. B sought for in- 
junction to restrain A from disposing of 
the property to anyone in any way ar- 
raying C as an opposite party. 

Held that there was nothing to pre- 
vent B from asking A about particulars 
of payment or writing a cheque for Ru- 
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pees 4,00,000/- and handing it over to 
A. Instead, B offered income-tax depart- 
ment to pay only Rs. 2,00,000/-. end 
agreed to pay reminder by making a 
charge on the property. A had already 
parted with his possession. Hence, uncer 
the circumstances, and considering he 
balance of convenience, the injunction 
sought could not be granted. (Para 12) 
Cases Referred : Chronological Paras 
(1975) 1 All ER 504 : (1975) 2 WLR 3-6, 

American Cyanamid Co. v. Ethicon 5 


AIR 1973 SC 655 4 
AIR 1966 SC 543 7 
AIR 1964 SC 892 7 


(1848) 41 ER 1074, Great Western Ry. 
Co. v. Birmingham and Oxford Jurc- 
tion Rly. Co. 5 
D. P. Gupta with P. K. Das, for Ap- 

plicant; Somnath Chatterjee (for No. 1) 

and Bholanath Sen (for No. 2), for Be- 

spondents. 


ORDER :— This application has bean 
taken out by Calcutta Construction and 
Investment Company for an order for ep- 
pointment of a Receiver to take possession 
of premises No. 50, Kailash Bose Street, 
Calcutta and also for an order of injur.c- 
tion restraining the defendant No. 1, 
Shekar Chandra Law, his servants and,or 
agents or assigns from dealing with, dis- 
posing of, encumbering and/or letting 
out by way of lease or transferring in 
any manner the said premises No. 43, 
(sic) Kailash Bose Street, Calcutta. 

2, The case of the petitioners 
shortly is that by a letter dated 13th f 
Nov. 1978 Shekhar Chandra Law wrcte 
to his broker, B. C. Baid authorising him 
to lease out the said premises on the 
terms and conditions as contained in the 
said letter. According to the petitioner, 
the petitioner by a letter dated 15h 
of Nov. 1978 accepted the said offer ard 
agreed to take lease of the said suit pro- 
perty on the terms and conditions as 
mentioned in the said letter. Pursuant 70 
one of the terms, on 15th of Nov. 1978 
the petitioner deposited a sum of 
Rs. 50,000/- by cheque with M/s. T. Ban- 
erjee and Company, Solicitor for Shex- 
har Chandra Law. Thereafter it is the 
petitioner's case that Mr. M. P. Jhunjhun- 
walla and Mr. 5. K. Dabriwalla beirg 
the representatives of the petitioner met 
the Income-tax Officer the Defendant 
No. 1 and requested him to issue neces- 
sary challans so that the plaintiff may 
deposit a sum of Rs. 4,00,000.00 io 
the Income-tax Department as agreed 
under the said agreement. Thereafter by 
a letter dated 17th/20th of Nov. 1978 tke 


har Chandra Law 
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Income-tax Department wrote to Shek- 
threatening atzach- 
ment in default of payment. It is the case 
of the petitioner that on 21st of Novem- 
ber, 1978 the broker B. C. Baid intimat- 
ed Manick Chandra Damani, the defen- 
dant No. 2, herein that the defendant, 
Shekhar Chandra Law has agreed to 
grant long term lease of the suit pro- 
perty in favour of the petitioner. There- 
after on 1st of Dec. 1978 the petitioner 
wrote a letter to M/s. T. Banerjee and 
company with a copy to defendant No. 1 
requesting the defendant to perform his 
part of the agreement as agreed to by 
and between the parties and intimated 
that the plaintiff was ready and willing 
to perform its part of the agreement. 
Thereafter on 4th of Dec. 1978 M/s. 
T. Banerjee and Company forwarded to 


-the petitioner a copy of the letter dated 


30th of Nov. 1978 written by Shekhar 
Chandra Law to M/s. T. Banerjee and 
Company cancelling the agreement be- 
tween the plaintiff and the defendant 
No. `1. Thereafter on 6th of Dec. 1978 
this suit for specific performance was 
filed and on an ex parte application be- 
ing moved on behalf of the petitioner an 
order of injunction was passed and the 
same was made returnable on 12th of 
Dec. 1978. On 12th of Dec. 1978 Mr. 
N. D. Roy, Barrister-at-law was appoint- 
ed as Special Officer to inspect and 
make report with regard to the said pro- 
perty as on that day counsel for Shekhar 
Chandra Law submitted that on 24tn of 
Nov. 1978 there was an agreement to 
grant lease of the said property by Shek- 
har Chandra Law in favour of Manick 
Chand Damani who has already paid a 
sum of Rs. 4,00,000.00 to the Income-tax 
Department and to whom the possession 
has been given as early as on Ist of | 
Dec. 1978. It is the case of the petitioner 
that after such statement was made by 
Shekhar Chandra Law the petitioner 
took out an application on 1st of Decem- 
ber, 1978 for addition of Manick Chand 
Damani as a party defendant and also 
for amendment of the plaint and the 
petition and on that day an order was 
made for maintenance of status quo. 


3. The case of the petitioner before 
me is that the letters dated 13th of 
November and 15th of Nov. 1978 read 
together would constitute a valid and 
legal agreement; as such no subsequent 
purported agreement is binding on the 
petitioner. Moreover the person who has 
purported to take the suit property under 
the second subsequent agreement becomes 
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a irustee and as such he would be hold- 
ing the suit property for the benefit of 
the plaintiff, 

4. Mr. D, P, Gupta appearing with 
Mr. P, K. Das on behalf of the petitioner 
craved reference to S. 91 of the Trusts 
Act and S, 19 of the Specific Relief Act. 
According to the petitioner, agreement 
of Shekhar Chandra Law with Manick 
Chand Damani is, prima facie, void as, 
in view of.clause § of the said agree- 
ment and in view of S. 49 of the Regis- 
tration Act and S. 59 of the Transfer of 
Property Act, the said document has not 
been duly registered; as such no right 
could follow from the said agreement. In 
that respect he craved reference to a 
case reported in AIR 1973 SC 655. 


5. Mr. D. B. Gupta submitted that as 
neither of the agreements for the’ lease 
have been executed, status quo should 
be maintained because in view of his 
client having made out a prima facie, 
Case it is just and proper that this Court 
should pass an order of injunction main- 
taining status quo between the parties, 
He further referred to (1848). 41 E 
R. 1074; 1 Law Reports page 50 at 60; 
(1975) 1 All ER 504 and submitted that for 
the sake of balance of convenience and 
in view of the fact that there is a fair 
question to be tried at the time of hear- 
ing of the suit the petitioner need not 
even prove a prima facie case at this 
stage. The only point that should be con- 
sidered by this Court at the moment is 
whether there is a fair question to be 
tried at the time of hearing of the suit 
and if such a case is specifically made 
out by the petitioner, an order of injunc- 
tion and Recefver should be made as a 
matter of course. 


6. It is the case of Manick Chand 
Damani, the defendant No. 2, that Manick 
Chand Damani had no knowledge what- 
soever of any agreement that has alleg- 
ed to have been entered into between the 
petitioner and Shekhar Chandra Law. 
Manick Chand Damani is a bona fide 
lessee who has entered into agreement 
with Shekhar Chandra Law for value 
and in fact he is in the possession of the 
suit property since ist Dec. 1978. He has 
let out parts of the property to various 
sub-lessees and in fact he has started 
carrying out extensive repairs and re- 
construction of the suit premises; as such 
‘he is not bound by any purported agree- 
ment as he had no knowledge of ex- 
istence of the said alleged agreement. 

7. Mr. Bholanath Sen appeared on 
behalf of Manick Chand Damani and sub- 
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mitted that first of all his client has taken 
out lease without any notice of any pre- 
vious purported agreement. Moreover 
his client after spending of Rs. 4,00.000 
and taking possession of the suit property 
had undertaken extensive repair works 
and also had let out part of the property 
to sub-lessee; as such his right should not 
be disturbed and for the sake of balance 
of convenience no order for injunction 
should ‘be passed at this stage. Mr, 
Bholanath Sen also craved reference to 
AIR 1966 SC 543 at p. 545; AIR 1964 sc 
892 at p. 895; AIR 1964 SC 1164. 1 


8. Mr. Bholanath Sen further sub- 
mitted that there is no iota of truth re- 
garding the petitioner’s case that his 
client had full knowledge of the purport- 
ed agreement entered into between the 
plaintiff and the defendant No. 1. The 
Affidavit of B. C. Baid is a tissue of false- 
hood and it cannot be supported on any 
account. There is no fair or substantial 
question to be tried, at the time of hear- 
ing of the suit as his client without any 
notice of any alleged agreement has en- 
tered into an agreement with Shekhar 
Chandra Law, in fact, has parted with 
Rs. 4,00,000.00 by making part payment 
to the Income-tax Department and his 
client has gone into the possession of the 
premises and sub-let to various sub- 
lessees the said premises and in fact his 
client is liable to pay a sum of Rs. 9.000/- 
every month to Shekhar Chandra Law 
under the said agreement. The memoran- 
dum of title which has been deposited by 
Shekhar Chandra Law in terms of Cl. 6 
of the said agreement shows that 
that agreement recorded a. past transac- 
tion as the title deed had been deposited 
by Shekhar Chandra Law in favour of 
his client; as such there is no difficulty 
in giving effect to the said agreement. It 
is his definite case that the affidavit of 
B. C. Baid has heen obtained in this pro- 
ceeding solely with the purpose of fix- 
ing knowledge on Manick Chandra 


Damani. According to B., C. Baid’s 
affidavit affirmed on 21st of Novem- 
ber, 1978 B. C. Baid has stated 


that he mentioned to Manick ‘Chand 
Damani about the agreement with 
Shekhar Chandra Law. B. C. Baid acted 
as an agent on behalf of Shekhar 
Chandra Law, as such he is not only an 
interested party but he is interested to 
put through the agreement to serve his 
own purpose; as such no reliance should 
be placed on such affidavit. So the point 
of Manick Chand Damani having know- 
ledge of the first purported agreement 
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should not be believed by this Court. 
Save and except the said affidavit of 
Mr. B. C. Baid there is no other scrap of 
document or other evidence to corrobo- 
rate or fix the knowledge on Manick 
Chand Damani of the first agreement 
between the plaintiff. and the defendant 
No. 1. Secondly Mr. Sen submitted that 
there is no concluded agreement by and 
between the plaintiff and the defendant. 
From the nature of the offer as contain- 
ed in the letter dated 13th of Nov. 1978 
it would appear that the terms as set 
out in the said offer have not been clear- 
ly and unequivocally: accepted by the 
plaintiff by its letter dated 15th, of 
Nov. 1978. Moreover from the letter of 
15th of Nov. 1978 it would appear spe- 
cially from the second paragraph of the 
said letter that the plaintiff had set out 
three additional conditions to be fulfil- 
led by the defendant, Shekhar Chandra 
Law as such the said letter amounts to a 
counter offer only and riot acceptance of 
the offer given by Shekhar Chandra Law. 
In the said letter the plaintiff has insist- 
ed that the defendant No. 1 must inti- 
mate the details of the payment of 
Rs. 4,00,000.00° to be made to the Income- 
tax Department and the plaintiff was 
only willing to pay a sum of rupees 
4,00,000.00 to the Income-tax . Depart- 
ment simultaneously with the comple- 
tion of inspection of title deeds and 
other formalities being 
defendant No. 1 was also requested to 
make available the relevant documents 
arid papers to the Solicitors of the plain- 
tiff for their inspection and examination. 
It would appear from the said letter that 
the name of the Solicitor was not dis- 
closed nor the formalities as asked for 
in the said letter were specified. The 
defendant No. 1 was also requested to 
render all possible assistance to the Soli- 
citors of the plaintiff but does not show 
that the relevant paper or documents 
were required to be produced -as quickly 
as possible without giving any details or 
particulars of the Solicitors to whom 
such particulars were to be given. After 
writing the said letter on the'15th of 
Nov. 1978 the plaintiff did not take any 
other step save and except on Ist of 
Dec, 1978 whereby the plaintiff wrote a 
letter to M/s. T. Banerjee and Company 
offering their readiness and willingness 
to complete the deal. It is the plaintiffs 
case that the two representatives 
of the plaintiff met the Income 
tax Officer in the income-tax of- 


fice and asked for particulars and 


. a party who was 


observed. The- 


Calcutta Construction Investment Co. y. Sekhar Chand [Prs, 8-9} Cal. 327 


challans to be issued while Shekhar 
Chandra Law was waiting outside the 
said office. It is the case of Shekhar 
Chandra Law that he never went to the 
Income-tax Office with the plaintiff's 
representative but it is his case that as 
because the plaintiff's representative 
went to the Income-tax office and want- 
ed to pay Rs. 2,00,000.00 at the first 
instance and wanted to create a charge 
on the property for the balance amount 
that proposal was- not accepted; or: the 
contrary by a letter dated 17th/20th 
Nov. 1978 the Income-tax Officer threat- 
ened to take immediate possession by 
attachment of his property both move- 
able and immoveable. As Shekhar 


‘Chandra Law was being oppressed and 


pressurised by the Income-tax Authori- 
ties for payment of the statutory duzs to 
the tune of Rs. 13,00,000.00; in default 
whereof his property was going ta be 
put up for sale, he had no alternative’ 
but to agree to give a lease in favour of 
willing to pay forth- 
with a sum of Rs. 4,00,000.00 and in fact 
made out a cheque in favour of the In- 
come-tax Authorities for a sum of 
Rs. 4,00,000.00 which has been paic to 
tax department in order to stay their 
hands. Save and except sending a che-' 
que for Rs. 50,000.00, according:to de- 
fendant No. 1, the plaintiff did not take 
any other step; on the contrary they 
wanted to bargain with the Income-tax 
Authorities regarding payment of 
Rs. 4,00,000.00 as offered in the letter 
dated 13th of Nov. 1978. 


9. Mr. Somnath Chatterjee appeared 
on behalf of Shekhar Chandra Law and 
submitted that for the sake of balance of 
convenience and for interest of justice 
no order should be passed on that ap-, 
plication because his client is under 
an obligation to meet the statutory dues. 
immediately; as such he made an offer 
to the intending lessee that a sum of 
Rs. 4,00,000.00 should be paid immedia- 
tely for the purpose of staying the hands 
of the Income-tax Authorities so that: 
his cHent’s valuable property can be 
saved from a distress sale, The plaintiff 
did not pay the sum of Rs. -4,00,000.00 nor 
did the plaintiff show readiness and will- 
ingness to perform his part of the agree- 
ment within a reasonable time as such 
his client,.Shekhar Chandra Law has 
entered into an ‘agreement with Manick, 
Chand Damani who has promptly paid 
a sum of Rs. 4,00,000.00 and has been 
given possession of the suit property on 
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Ist of Dec. 1978. There is a memoran- 
dum of agreement between Manick 
Chandra Damani and Shekhar Chandra 
Law. dated 24th of Nov. 1978. He has 
parted with the possession of the pro- 
perty. Moreover he is due to receive a 
sum of Rs. 5,00,000.00 from Manick 
Chand Damani for the purpose of paying 
‘towards the income-tax dues to the tune 
of Rs. 18,00,000.00. His client is in a pre- 
dicament as he has already parted with 
the possession of his property but has 
not received the full consideration 
money. Moreover under the agreement 
he is entitled to get a sum of Rs. 8,000/- 
per month from Manick Chand Damani. 
If any order of injunction is passed he 
will be restrained from 
ment of a balance of Rs. 5,00,000.00 and 
also Manick Chand Damani would 
not pay Rs. 8,000/- per month to defen- 
dant No. 1. There is a statutory liability 
for Shekhar Chandra Law to pay 
Rs. 8,00,000.00 with interest. If there is 
an injunction passed restraining Manick 
Chand Damani from making any other 
‘payment in that event his client will 
suffer irreparable loss and injury. not 
only by way of payment of Rs. 8,00,000.00 
towards statutory dues but also the liabi- 
lity to pay interest that would mount 
day by day; as such for the sake of bal- 
ance of convenience no order should be 
, passed on this application specially keep- 
ing in view of the fact that there is no 
concluded _agreement by and between 
the plaintiff and Shekhar Chandra Law. 
Even assuming at the time of the trial 
of the suit it is held that there is a valid 
and binding agreement by and between 
the plaintiff and the defendant, Shekhar 
Chandra Law, the plaintiff's claim can 


be compensated to by way of damages; 


as such no order should be passed on 
this application. ; 


10. Mr. Chatterjee submitted that in 
this case time was of essence of the con- 
tract. Save and except writing a letter 
dated 15th of Nov., 1978 the plaintiff kept 
a complete silence over the matter 
till ist of Dec., 1978. That would only 
indicate that the plaintiff was not ready 
and willing specially with the money 
that it was required to pay under the 
said agreement. 


11. So far the agreement by and be- 
tween the plaintiff and the defendant 
No 1 is concerned it is difficult to accept 
the statements contained in the affida- 
vit of B. C. Baid as the statements con- 
tained therein are not free from. doubt 


receiving pay-: 


‘from doubt. The 
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and are highly improbable. From the 
facts as disclosed in the affidavit it is 
not clear whether the plaintiff was ready 
and willing to pay a sum of 
Rs. 4,00,000.00 immediately to the In- 
come-tax Authorities. The case made out 
is that only because challans have not 
been issued as such plaintiff was pre- 
vented from depositing with the Income- 
tax Authorities is difficult to accept in 
view of the fact that the plaintiff could 
have by letter. asked for such particulars 
and intimated T. Banerjee and Company 
about their readiness and willingness to 
Pay a sum of Rs. 4,00,000/- towards in- 
come-tax dues. 


12. From the report of Mr. N. D. Roy 
it would appear that Manick Chand 
Damani is already in possession of the 
suit premises long before the present 
suit has been filed and this application 
has been taken out. The only evidence 
of fixing knowledge on Manick Chand 
Damani of the agreement with Shekhar 
Chandra Law is to be found in the 
affidavit of B. C. Baid which is not free 
possession of the suit 
premises having been given to Manick 
Chand Damani he has let out part of it 
to the sub-lessees and he has already 
undertaken extensive repair works which 
would appear from the report of Engi- 
neers and Surveyors. Moreover Manick 
Chand Damani has already parted with 
Rs. 6,00,000/- and monthly amount of 
Rs. 8,000/- to Shekhar Chandra Law. The 
petitioner before me has paid a sum of 
Rs. 50,000.00 which has been offered to 
be returned to the petitioner by M/s. 
T. Banerjee and Company. Between’ 15th 
of November and ist Dec., 1978 the plain- 
tiff took no constructive steps to comply 
with terms and conditions. What pre- 
vented the petitioner from getting the 
particulars of payment from M/s. T. Ban- 
erjee & Company instead of running to 
the Income-tax Officer of which no ex- 
planation has been given? What prevent- 
ed the petitioner from writing to Shekhar 
Chandra Law and asking for the 
particulars of income-tax number, file 
number and challan ete. or writing a 
cheque for Rs. 4,00,000.00 in favour of 
Reserve Bank of India and handing it 
over to Shekhar Chandra Law who in 
turn could have paid the same amount 
after obtaining necessary challans from 
the Income-tax Authorities? From the 
letter of Income-tax Authorities dated 
17th/20th of Nov., 1978 it would not ap- 
pear that any atcempt was made by the 
petitioner before them for obtaining 
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challans as claimed to have been done 
in the affidavit. On the contrary, it is 
the case of Shekhar Chandra Law that 
the petitioner went to Income-tax Autho- 
rities and agreed to pay Rs. 2,00,000.00 
and wanted to pay the balance amount 
by creating a charge over the property. 
In view of the fact that the defendant 
No, 2, Manick Chandra Damani, 
come into the picture and parted with 
large sum of money and in fact has 
taken possession of the property and 
partly let out the said premises to the 
sub-lessees and also because of that fact 
there is no prima facie proof that Manick 
Chand Damani had any knowledge what- 
soever of the agreement entered into by 
and between the plaintiff and the de- 
fendant No. 1, there should be no order 
of injunction prejudicing the rights of the 
subsequent parties. 


13. In view of the facts and circum- 
stances of this case and considering the 
balance of convenience, I am of the 
opinion and hold that no order should 
be passed on this application; as such I 
dismiss this application with costs. All 
interim orders passed by me are vacated. 
There would be a stay of the operation 
of this order for one week. 

Application dismissed, 
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Sm. Lily Ghosh and others, Appellants 
v. State of West Bengal, Respondent. 

A. F. O. D. No. 178 of 1975, D/- 28-5- 
1979. 

(A) Land Acquisition Act (1894), Sec- 
tion 23 (2) — Solatium under — Not 
available when acquisition is at the in- 
stance of the owner. 

The section is undoubtedly mandaty 
in nature. The reason for the grant of 
the additional sum is obvious, namely, 
the disinclination of the owner to part 
with his land. The payment of addi- 
tional sum is by way of solatium to the 
owner. But where the owner wilfully 
offers his land for acquisition by the 
Government at an agreed market-value, 
he will not be entitled to claim the ad- 
ditional sum over and above the agreed 
price of the land. (1893) 20 Ind App 30 
(PC), Dist. (Para 5) 

(B) Land Acquisition Act (1894), Sec- 
tion 23 (2) — Solatium under waiver of, 
by the owner — Is legal. 
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Everyone has a right to waive and 
agree to waive the advantage of a law 
made solely fer the benefit and protec- 
tion of the individual in his private 
capacity, which may be dispensed with 
without infringing any public right or 
public policy. The provision of S. 23 (2) 
has been enacted for the benefit of a 
particular person, narnely, the owner of 
the land. Waiver of the benefit confer- 
red by S. 23 (2) on the owner of the 
land, will not infringe any public right. 
Hence the owner of the land is entitled 
to waive the benefit of the payment of 
the additional sum of 15 per cent. 


_ (Para 8) 

Cases Referred : Chronological Paras 
(1893) 20 Ind App 80: ILR 16 Mad 369 
(PC) S 5 


Bhabani Prasun Chatterjee and Mani 
Mohan Mukherjee, for Appellants; Manin- 
dra Chandra Chakrabarti, for Respon- 
dent. 

M. M. DUTT, J.:— This appeal is at 
the instance of the referring claimants 
and it arises out of a reference case 
under S. 18 of the Land Acquisition Act, 
1894. < 


2. The appellants were the owners 
of the acquired land measuring 3 bighas 
15 cottahs 2 chhataks 40 sq. ft. and ap- 
pertaining to the municipal premises No. 
109B, Ultadanga Mair Road, Calcutta. 
The ‘appellants were in need of money 
for paying off their debts due on account 
of the mortgage of the acquired land to 
the Sindu Family Annuity Ltd. The Re- 
fugee Rehabilitation Department of the 
Government of West Bengal was in need 
of land for the purpose of establishing a 
refugee market. The appellants ap- 
proached the said Department offering to 
it to sell the acquired land. The Depart- 
ment agreed to purchase the acquired 
land and the market price was there- 
after settled amicably at Rs. 1,600/- per 
cottah. It appears that it was also 
agreed between the parties that the Gov- 
ernment would acquire the land so as 
to’ perfect its title, for admittedly it was 
under a mortgage. On April 25, 1956,” 
the appellants delivered possession of the 
acquired land to the Refugee Rehabili- 
tation Department, and on May 24, 1956 
the notification under S. 4 of the Land 
Acquisition Act was published in the of- 
ficial Gazette. The appellants approach- 
ed the Government for payment to them 
of 80 per cent of the price settled so as 
to enable them to pay off the mortgage 
debt. They also made a claim before 
the Collector pursuant to a notice under 
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S, 9 of the Land Acquisition Act for pay- 


ment of the additional sum of 15 per © 


cent as provided in S..23 (2) of the Act. 
On August 27, 1956, the Government 
sanctioned payment to the appellants of 
the 80 per cent of the price subject to 
their right to claim the additional 15 
per cent. On Oct. 5, 1956 an agreement 
was executed by the parties for the pay- 
ment by the Government to the appel- 
lants of a sum of Rs. 96,231/-, being the 
80 per cent of the price of the acquired 
` land. It is not disputed that the appel- 
lants were paid the said sum as agreed. 

3. The Collector made a formal award 
of compensation for Rs. 1,20,288.89 cal- 
culated at the agreed rate of Rs. 1,;600/- 
per cottah including the additional sum 
of 15’ per cent. What the Collector did 
was that he split up the said sum’ of 
Rs. -1,20,288.89 into two parts, . namely, 
Rs. 1,04,599.03 and Rs. 15,689.86, the for- 
mer being the market-value and the 
latter being the additional 15 per cent. 

4.. The appe_lants, being aggrieved by 
the award of the Collector, filed an ap- 
plication under S. 18 of the Land Acqui- 
sition Act for a reference to the District 
Judge. The Collector made a reference 
as prayed for. ‘The only claim that. was 
made by the appellants’ in the reference 
case before the Special Land Acquisition 
Judge was a claim for the additional 15 


per cent on th: market-value of the ac- ' 


quired land settled between the parties 
at the rate of Rs. 1,600/- per cottah 
The learned Special Land Acquisition 
Judge, however, came to the finding that 
in. the facts and circumstances of the 
case, the appellants had waived their 
right to claim the additional sum and, 
as such, they were not entitled to the 
said additional sum of 15 per cent. 
that view of the matter, he dismissed the 
reference case. Hence this appeal. - 


5. The only question that is involved 


in this appeal is whether the appellants ` 


are entitled to the statutory allowance of 
15 per cent in terms of the provision of 
S. 23 (2) of the Land Acquisition - Act. 
Section 23 (2) inter alia provides that in 


addition to the market-value of the land, 


the Court shall in every case award a 
sum of fifteen per centum on such mar- 
ket-value, in consideration of the -com- 
pulsory nature of acquisition. ‘The sec- 
tion is undoubtedly mandatory in nature. 


The'reason for the grant of the - addi- 


tional sum is obvious, namely, the dis- 
inclination of the owner to part with his 
land. The payment of additional sum is 
by way of solatium to the owner. But 
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the question is where the owner wilfully 
offers his land for acquisition by the 
Government at an agreed market-value, 
whether he will be entitled to claim the 
additional sum over and above the agreed 
price of the land. It is urged by Mr. 
Bhabani Prasun Chatterjee, learned Ad- 
vocate appearing on behalf of the appel- 
lants, that in view of the mandatory na- 
ture of the provision of Sec. 23 (2), 
Government is under an obligation to 
pay the additional sum. There can be 
no doubt that when land is acquired 
under the Land Acquisition Act, the 
Court shall allow to the owner whose 
land has-been acquired the additional 
sum over and above the market-value of 
the land. As has been stated 
the provision of S. 23 (2) is mandatory. 
But the question is when the element of 
compulsion is absent, or in’ other words, 
when ;the land is acquired~on the basis 
of an agreement between the owner of 
the land and the Government, whether 
the: provision of S. 23 (2) would . apply. 
In our opinion, as the payment of addi- 
tional sum is made because of the com- 
pulsory nature ef acquisition as men- 
tioned in S. 23 (2), the Government will 
not be bound to pay the additional sum 
when. the acquisition is made not compul- 
sorily against the will of the owner but 
under an agreement. In the Privy Coun- 
cil case in Secretary of State for India 
v. Shanmungaraya Mudaliar, (1893) 20 


Ind App 80, which has been strongly re-_ 


lied on by the appellants,: though the 
owner ‘of the. land was willing to sell 
the land at a moderate price, he was 
granted the additional sum of 15 per 


cent. In the Privy Council case, the 
land was not acquired on the basis of 
an agreement, as it could not be, for 


there was dispute about the ownership 
of the land. Moreover, no such point 
arose for the consideration of the Privy 
‘Council. In the circumstances, the said 
decision of the Privy Council is not ap- 
plicable in the instant case. 


6. It is, however, contended on behalf 
of the appellants that the appellants had 
agreed to the fixation.of the market- 
value. of the acquired land at Rs. 1,600/- 
per cottah subject to their claim to the 
statutory allowance of 15. per cent. After 
the market-value or the price of the ac- 
quired land was agreed to by and be- 
tween the appellants and the Govern- 
ment before the publication of the noti- 
fication under S. 4, the appellants claim- 
ed the additional sum after the publica- 
tion of the notification. The agreement 
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dated Oct. 5, 1956 (Ext. A) that was exe- 
cuted by the appellants and the Govern- 
ment in connection with the payment of 
80 per cent of the amount of compensa- 
tion to the appellants shows that the ap- 
pellants had waived their right to claim 
the additional sum of 15 per cent. The 
relevant portion of Ext. A is as follows: 


“That upon the completion of the in- 
vestigation of the title of the said seve- 
ral plots of lands, hereditaments and 
premises mentioned and described in the 
Schedule hereunder written so proposed 
to be acquired and about the claims re- 
garding the compensation payable for 
the acquisition of the same under the 
Land Acquisition Act aforesaid and upon 
the owners being found to be solely and 


absolutely entitled to the compensation 
including statutory allowance payable 
for the acquisition of the said several 


plots of.lands, hereditaments and pre- 
mises mentioned and described in the 
Schedule hereunder written, the owners 
shall accept the market-value of Ru- 
pees 1,20,289/- (Rupees one lac twenty 
thousand two hundred eighty nine) only 
in respect of the acquisition of the said 
several plots of lands, hereditaments and 
premises described in the Schedule here- 
under written and shall appropriate the 
amount of Rs. 96,2810/- so agreed to be 
advanced by the. Governor to the owners 
in manner aforesaid towards the same 
and the owners shall have no further or 
other claims whatsoever against the Gov- 
ernor or the Government in respect of 
the acquisition of the said several plots 
of lands, hereditaments and premises 
mentioned and’ described in the Schedule 
hereunder written save and except 
balance that will remain payable for, 
such compensation as aforesaid in ac- 
cordance with the terms of this agree- 
ment.” 

7.: It is clear from the relevant por- 
tion of the agreement set out.above that 
the appellants had waived all other 
claims against the Government which 
obviously included the claim to the ad- 
difional sum of 15 per cent. We are un- 
able to accept the contention made on 
behalf of the. appellants that they had 
only agreed not to claim any amount 
other than the amount that was agreed 
to between the: parties as to the market- 
value of the acquired land. In our view, 
it has been clearly stipulated in Cl. (2) 
of the agreement quoted above that the 
appellants had waived all other claims 
against the Government, 
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8. The question, however, is whether 
` there can -be a waiver of a right under a ' 
mandatory provision of law. It has been 
stated in Maxwells Interpretation of 
Statutes, 12th Ed. page 328, that every- 
one has a right to waive and agree to 
waive the advantage of a law made sole- 
ly for the benefit and protection 
of the individual in his private capacity, 
which may be dispensed with without 
infringing any public right or public po- 
licy. The provision of S. 23 (2) does not 
involve any public right or publie po- 
licy. ` It has been enacted for the bene- 
fit of a particular person, namely, the 
owner of the land. Waiver of the bene- 

_ fit. conferred by S. 2% (2) on the owner 
of the land, will not infringe any public 
right. It is true that.as S. 23 (2) is man- 
datory, it is obligatory for the Govern- 
-ment to pay the additional sum of 15 
per cent, but such obligation will arise . 
when the. acquisition is compulsory in 
nature and not where the acquisition is 
made at the instance of the owner of 
the land and under an agreement be- 
tween him and the Government as it 
had happened in the present case. It has 
been observed in Craies on Statute Law 
(7th Ed., page 269), “But if it appears 
that the statutory conditions were in- 
serted by the legislature simply for the’ 
security or benefit of the parties to the 
action themselves, and that no public in- 
terests are involved, such conditions will 
not be considered as indispensable, and 
either party may waive them without 
affecting the jurisdiction of the Court.” ` 


-In view of the above principles of law, 
the owner of the land is entitled to 
waive the benefit of the payment of the 

~ additional sum of 15 per cent as provid- 
-ed in S. 23 (2) of the Land Acquisition 
Act. In our opinion, the. appellants 
have waived their right to the additional. 
sum and after such waiver they are pre- 
. cluded from laying.a claim to the same.. 
The learned Special Land Acquisition 
Judge was, therefore, perfectly justified 
in overruling the contention of the ap- 
pellants that they were entitled to the 
statutory allowance under S. 23 (2). No 
other point has been urged in this ap- 
peal. 

9. In the result, the appeal is dismiss- 
ed, but in view of the facts and circum- 
stances of the case, ae will be. no 
order for costs: 

ii Ja— I aitak 

Appeal dini 





332 Cal. {[Prs. 1-4} 


AIR 1979 CALCUTTA 332 
M. M. DUTT AND SHARMA, JJ. 

Sm. Daya Moyee Sadhukhan, Appel- 
lant v. Dal Singer Singh, Respondent. 

A. F. O. D. No. 43 of .1975, D/- 15-5- 
1979. 

W. B. Premises Tenancy Act (17 of 
1956), S. 17 (3) — Defence struck out 
under S. 17 (3) — Right of defendant to 
cross-examine plaintiff’s witnesses on 
merits on all the points, not taken away 
— Observations to the contrary in AIR 
1977 Cal 110 (FB), held obiter and not 


foll — (Civil P. C. (1908), O. 9, Rr. 6 (1). 


(a) and 7, O. 11 R. 21). 


In a case where, the defence of the 
defendant is struck out under Sec. 17 (3), 
the defendant’s right to cross-examine 
the plaintiff's witnesses on all the points 
is not taken away. There can be no 
doubt that his defence as to the service 
of the notice to quit and of suit will re- 
main unaffected by the striking out of 
his defence against delivery of posses- 
sion and he will therefore be entitled to 
adduce evidence in support of that de- 
fence. In other words, the defendant 
will be entitled to participate in the 
proceeding and meke his submissions 
against the plaintiff's case for delivery of 
possession. (Para 7) 


The sole object o2 cross-examination of 
a witness is to elicit the truth. But the 
Court is to consider in such circumstan- 
ces as to whether the plaintiff has been 
able to prove his case prima facie. Where 
the defence of the defendant against 
delivery of possession has been struck 
out, it is not permissible for the Court 
to spell out the defence case from the 
suggestions made on behalf of the defen- 
‘dant during the cross-examination of the 
plaintiff's witnesses and then consider 
the plaintiff's case as made out in evi- 
dence along with the suggestions made 
on behalf of the defendant. It is 
established principle of law that sugges- 
tions, unless admitied, are not evidence 
and cannot be relied on in negativing the 
case of a party to whom the suggestions 
were made during his cross-examination. 
AIR 1955 SC 425, AIR 1976 SC 309 and 
AIR 1978 SC 1436 Rel. on; Observation to 
the contrary in AIR 1977 Cal 110 (FB) 
held obiter and not followed. (Para 8) 
Cases Referred : Chronological Paras 
(1978) 4 SCC 188 : AIR 1978 SC 1436 7 
ATR 1977 Cal 110 (FB) : 6 
(1976) 1 SCC 91: ATR 1976 SC 309 7 
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ATR 1955 SC 425 i 7 

Sachindra Chandra Das Gupta and 
Kanakendra Bhusan Kanjilal, for - Ap- 
pellant; Bankim Chandra Datta and 


Swapan Kumar Gorai, for Respondent. 

M. M. DUTT, J.:— This appeal is at 
the instance of the plaintiff and it arises 
out of a suit for ejectment. 

2. The case of the plaintiff was that 
the defendant was a monthly tenant 
under the plaintiff in respect of the suit 
premises being premises No. 2/3, Com- 
missariat Road, Calcutta-22, consisting of 
one big corrugated shed, one pucca room 
and vacant land measuring 7 cottahs at 
a rental of Rs. 270/- per month payable 
according to the English Calendar 
month. It was alleged that the defen- 
dant had illegally constructed 5 rooms 
with pucca roof and also two tiled-root- 
ed rooms on the vacant land within the 
suit premises without the knowledge 
and consent of the plaintiff. The 
further case of the plaintiff was that the 
defendant had also demolished some por- 
tions of the boundary wall of the suit 
premises and constructed another room 
and sublet the same without the consent 
of the plaintiff. It was alleged that the 
defendant had constructed one latrine in 
front of the main gate without the con- 
sent of the plaintiff. It was contended 
that the defendant thus violated the 
provisions of cls. (m), (0) and (p) of Sec- 
tion 108 of the Transfer of Property Act. 
The plaintiff determined the tenancy of 
the defendant by the service of a notice 
to quit, calling upon him to vacate the 
suit premises onthe expiry of Dec., 1972, 
but the defendant did not comply with 
the terms of the notice. Hence the plain- 
tiff instituted the suit. 


3. The defendent entered appearance 
in the suit and filed a written statement. 
He denied that he had constructed the 
aforesaid rooms without the consent of 
the plaintiff as alleged. His case was 
that the said rooms were constructed by 
the plaintiff and the defendant had to 
increase the rent (sic, to pay the increas- 
ed rent?) from time to time. Acccording 
to the defendant, the initial rent was 
Rs. 225/- per month but that was increas- 
ed to Rs. 270/- per month. He denied 
that he had broken the boundary wall 
and constructed a room as alleged. Fur- 
ther, he denied that he had sub-let any 
room of the suit premises. The service 
of the notice to quit and the legality 
thereof were also denied by him. 

4, During the pendency of the suit, 
the defendant did not comply with the 
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provisions of S. 17 (1) of the West Ben- 
gal Premises Tenancy Act, 1956 and, ac- 
cordingly, the defence of the defendant 
against delivery of possession was struck 
out on May 22, 1970 under S. 17 (3) of 
the said Act. At the hearing of the siit, 
the plaintiff examined her husband. The 
defendant was allowed to cross-examine 
the plaintiff’s husband on all the issues. 
The defendant also examined hims=lf 
only on the question of service of the 
notice to quit. 

5. The learned Chief Judge, Cty 
Civil Court, Calcutta came to the fird- 
ing that the notice to quit was duly 
served upon the defendant, and that the 
same was legal and valid. He, howev=2r, 
held that the plaintiff had failed to pro- 
duce sufficient and convincing materiais 
to prove that the defendant had raised 


` the constructions in the suit premises in 


violation of the provisions Cls. (m), ‘o) 
and (p) of S. 108 of the Transfer of Pro- 
perty Act. In that view of the mattar, 
the learned Chief Judge dismissed the 
suit. Hence this appeal by the plaint-ff. 


6. Mr. Sachindra Chandra Das Gupéa, 
learned Advocate appearing on behalf of 
the plaintiff appellant, has strenuously ` 
urged before us that as the defence of 
the defendant against delivery of pos- 
session was struck out, the learned Chef 
Judge was not at all justified in allow- 
ing the defendant to cross-examine the 
plaintifi’s witness. It is contended sy 
him that after the defence of a tenant 
against delivery of possession is struck 
out under the provision of S. 17 (3) of 
the West Bengal Premises Tenancy Azt, 
1956, the Court has to proceed ex parte 
and it has no jurisdiction to allow the 
tenant to cross-examine the plaintiff's 
witnesses. In support of his contenticn, 
he has placed strong reliance on the deci- 
sion of the Full Bench of this Court in 
Gurudas Biswas v. Charu Panna Seal, 
AIR 1977 Cal 110. Two points came up 
for consideration before the Full Bench, 
namely, .(1) whether a defendant whcse 
defence against delivery of possession 
has been struck out under S. 17 (3) can 
take the defence of the non-existence of 
or invalidity of a notice under S. 13 6) 
of the Act either in the Court below or 
in the Court of Appeal and (2) whether 
a defendant who has not appeared. in 
the Court below should be permitted to 
take the defence as to the non-existence 
or invalidity of the notice to quit for the 
first time in appeal. The Full Bench 
answered both the above points in the 
affirmative. A. K. De J. who delivered 


„against delivery of possession is 
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the judgment of the Full Bench and 
answered the said twa points observed 
follows : . 

“That being the position in law, it 
would be wrong not to permit the ten- 
ant to contend and show, if possible on 
plaintiff's evidence and materials as are 
on record, both at the trial and also at 
the appeal stage, that the plaintiff is not 
entitled to the decree prayed for, though 
he would not be permitted either to 
cross-examine plaintiff's witnesses, when 
they give evidence, or to call his own 
witnesses at the trial, if his defence is 
struck out.” 


The last part of the said observation un- 
doubtedly supports the contention made 
on behalf of the plaintiff appellant that - 
when the defence of the defendant 
struck 
out under the provision of S. 17 (3), he 
will be debarred from giving evidence 
and also from cross-examining the wit- 
nesses of the plaintiff. Mr. Das Gupta 
submits that the said observation of the 
Full Bench is binding on us and we have 
been pressed to set aside the judgment of 
the learned Chief Judge as he had al- 
lowed the defendant to cross-examine 
the plaintifi’s witness and to examine 
himself in support of his case of non- 
existence of the notice to quit. The ques- 
tion, therefore, is whether the said ob- 
servation is binding on us. As stated 
already, the Full Bench was required to 
consider whether the defendant whose 
defence against delivery of possession 
was struck out could take the defence as 
to the non-existence or invalidity of the 
notice under S. 13 (6) either in the trial 
court or in the appeal court, and whe- 
ther he could take such defence for the 

rst time in appeal when he did not ap- 
pear in the trial court. Strictly speaking, 
the observation that the defendant would 
not be permitted either to cross-examine 
the plaintifi’s witnesses or to call his 
own witnesses at the trial does not re- 
late to the points that were required to 
be answered by the Full Bench. In these 
circumstances, in our opinion, the said 
observation is obiter and has no binding 
force. 

7. We may now consider whether the 
defendant whose defence against deli- 
very of possession has been struck out 


-under S. 17 (3) can cross-examine the 


plaintiffs witnesses on merits and whe- 
ther he can adduce evidence on the 
point of service of the notice to quit. 
Under - Order 9, Rule 6 (1) (a) of the 
Code of Civil Procedure where the 
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plaintiff appears and the defendant does 
not appear when the suit is called on 
for hearing, then if it is proved that the 
summons was duly served, the Court 
may proceed ex parte. Rule 7 of Order 9 
provides that where the Court has ad- 
journed the hearing of the suit ex parte, 
and the defendant, at or before such 
hearing, appears and assigns good cause 
for his previous non-appearance, he may, 
upon such terms as the Court directs as 
to costs or otherwise, be heard in answer 
to the suit as if he had appeared on the 
date fixed for his appearance. In San- 
gram Singh v. Election Tribunal, AIR 
1955 SC 425, it has been laid down by 
the Supreme Court on an interpretation 
of Rule 6 (1) (a) and Rule 7 of Order 9 
that if a defendant appears at an ad- 
journed hearing of the suit and does not 
show good cause, he cannot be prevent- 
ed from participating in the proceedings 
simply because he did not appear at the 
first or some other hearing, and in case 
the plaintiff was not misled, then surely 
he should be allowed to cross-examine 


the plaintiffs- witnesses. Under Order ‘XI, . 


Rule 21 of the Code of Civil Procedure 
where any party fails to comply with 
any order to answer interrogatories, or 
for discovery or inspection of documents, 
he shall, if a plaintiff, be liable to have 
his suit dismissed for want of prosecu- 
tion, and, if a defendant, to have his de- 
fence, if any, struck out, and to be plac- 
ed in the same position as if he had ‘not 
defended, and the party interrogating or 
seeking discovery or inspection may ap- 
ply to the Court for an order to that 
effect, and an order may be made ac- 
cordingly. It is apparent from the pro- 
vision of Rule 21 that the entire defence 
of the defendant will be struck out un- 
der the circumstances as mentioned in 
Rule 21 and he will be placed in the 
same position as if he had not defended 
the suit. Under S. 17 (3) of the West 
Bengal Premises Tenancy Act, 1956 only 
the defence against delivery of possession 
will be struck out. The defence of the 
defendant relating to the service of the 
notice will remain alive. In Paradise In- 


dustrial Corpn. v. M/s. Kiln Plastics 
Products, (1976) 1 SCC 91: (AIR 
1976 SC 309), it has been observ< 


ed by the Supreme Court that even 
when a defence is struck off the 
defendant is entitled to appear, cross- 
examine the plaintiff's witnesses and sub- 
mit that even on the basis of the evi- 
dence on behalf of the plaintiff a decree 


cannot be passed against him. In a re- 
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cent decision in Babbar Sewing Machine 
Company v. Trilok Nath Mahajan (1978) 
4: SCC 188: (AIR 1978 SC 1436), the Sup- 
reme Court observed as follows: 

“It was further contended that the 
High Court was in error in observing 
that ‘in view of the clear language of 
Order XI, Rule 21’ the defendant has no 
right to cross-examine the plaintiffs wit- 


esses. A perusal of Order XI, Rule 21 


shows that where a defence is to be 
struck off in the circumstances mention- 
ed therein, the order would be that the 
defendant ‘be placed in the same posi- 
tion as if he has not defended.’ This in- 
dicates that once the defence is struck 
off under Order XI, Rule 21, the position 
would be as if the defendant had not 
defended and accordingly the suit would 
proceed ex parte. In Sangram Singh v 
Election Tribunal (AIR 1955 SC 425) it 
was held that if the court proceeds ex 
parte against the defendant under O. IX, 
R. 6 (a), the defendant is still entitled to 
cross-examine the witnesses examined 
by the plaintiff. If the plaintiff makes 
out a prima facie case the court may 
pass a decree for the plaintiff. If the 
plaintiff fails to make out a prima facie 
case, the court may dismiss the plain- 
tiffs suit. Every Judge in dealing with 
an ex parte case has to take care that 
the plaintiff's case is, at least, prima 
facie proved. But, as we set aside the 
order under Order XI, Rule 21, this con- 
tention does not survive for our consi- 
deration. We, therefore, ` refrain from 
expressing any opinion on the question.” 


It ‘is true that the Supreme Court did 
not express any opinion on the. question, 
but it is apparent that the Supreme 
Court was inclined to hold that the de- 
fendant was entitled to cross-examine 
the witnesses of the plaintiff. The above 
decisions of the Supreme Court do not 
support the observation made in the 
Full Bench case referred to above, name- 
ly, that when the defence of the defen- 
dant has been struck out he would not 
be permitted to cross-examine the plain~ 
tiff’s witnesses when they give evidence. 
In the circumstances, we hold that in al 
case where the defence of the defendant 
is struck out under the provision of Sec- 
tion 17 (3) of the West Bengal Premises 
Tenancy Act, 1956, the defendant will b 
entitled to cross-examine the plaintiffs 
witnesses on all the points. There can 
be no doubt that his defence as to the 
service of the notice to quit and of suit 
will remain unaffected by the striking 
out of his defence against delivery o 
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possession and he will be entitled to ad- 
duce evidence in support of that defenze, 
In other words, the defendant will ba 
entitled to participate in the proceeding 
and make his submissions against the 
plaintiff's case for delivery of possession. 
The learned Chief Judge was, therefore, 
justified in allowing the defendant to 
cross-examine the plaintiffs witness end 
to adduce evidence by examining him- 
self on the point of notice. 


8. Now we may consider the propriety 
of the finding of the learned Chief Judge 
that the plaintiff had failed to addtce 
sufficient evidence in proof of his case 
that the defendant had constructed 7 
rooms, namely, 5 pucca rooms and 3 
tiled-roofed rooms in the suit premises, 
demolished the boundary wall thereof 
and sub-let one of the rooms, without te 
knowledge and consent of the plaintiff. 
In coming to the said finding, the learn- 
‘ed Chief Judge in his judgment has sum- 
marised the suggestions made by the Je- 
fendant to the plaintiffs witness during 
his cross-examination. Thereafter, the 
learned Chief Judge proceeded to exa- 
mine the plaintiff’s case and the evidence 
of the plaintiff's witness with reference 
to the suggestions made by the defsn- 
dant as summarised by him. It appears 
that in considering the plaintiffs case, 
the learned Chief Judge relied on 
the said suggestions of the defn- 
dant taking the same as the de- 
fence ‘case and after weighing the same 
with the evidence adduced by the plein- 


tiff’s witness arrived at the said finding - 


against the plaintiff. In our view, the 
approach made by the learned Chief 
-Judge was erroneous and was not autho- 
rised by the provisions of law. The sole 
object of cross-examination of a witress 
is to elicit the truth. But the Court is 
to consider in such circumstances as to 
whether the plaintiff has been able zo 
prove his. case prima facie. As the defence 
of the defendant against delivery of pg3s- 
session has been struck out, in our opin- 
ion, it is not permissible for the Court to 
spell out the defence case from the sug- 
gestions made on behalf of the defan- 
dant during the cross-examination of the 
plaintiff's witnesses and then consider 
the plaintiffs case as made out in evi- 
dence along with the suggestions made 
on behalf of the defendant. It is well- 
established principle of law that sugges- 
tions, unless admitted, are not evidenee 
and cannot be relied on in negativing ihe 
case of a party to whom the suggestions 
were made during his cross-examination, 
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In the circumstances, in- our view, the 
judgment of the learned Chief Judge is 
vitiated and cannot, therefore, be sus- 
tained. In our opinion, the case should 
go back for re-consideration. It may, 
however, be recorded that the findirg of | 
the learned Chief Judge as to the service 
of the combined notice to quit and. of 
suit and its legality has not been chal- 
lenged before us on behalf of the de- 
fendant respondent and, accordingly, the 
said finding is affirmed. ~ 

9. For the reasons aforesaid, the judg- 
ment and.decree of the learned Chief 
Judge are set aside and the case is sent 
back to him with a direction that he 
should consider the case afresh in the 
light of the observation made above and 
on the evidence already on record, after 
giving the parties an opportunity of 
making their submissions, subject to this 
that if it is prayed. for by the- plaintiff 
he will issue a commission for local ins- 
pection of the suit premises. The finding 
of the learned Chief Judge that the 20m- 
bined notice to quit and of suit was duly 
served upon the defendant, and tha: the 
same was legal and valid is affirmed, © 


10. The appeal is allowed, but in view 
of the facts and circumstances of the 
case, there will be-no order for costs. 

, SHARMA, J.:— ‘I agree. 


E Appeal allcwed, 
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RAM KRISHNA SHARMA JJ. 
Ramanand Agarwalla, Applicant v. 
Richardson Hooghly Holding Ltd. and 
another, Opposite Party. 
F. M. A. No. 105 of 1977, D/- 7-5-1979. 


- Specific Relief Act (47 of 1963), 5. 15 
— Civil P. C. (5 of 1908), O. 22. R. 3 (1) 
— Contract of sale of shares — Approval 
of R. B. L — Death of purchaser during 
pendency of suit for specific performance 
of contract — Legal representatives held 
entitled to be substituted. 


The right to obtain specific perform- 
ance of contract is a heritable right and 
the legal representatives of any party to 
such a contract can avail themselv2s of | 
that right. The right is, therefore, not a 
personal right and the suit for specifie 
performance of contract is not actio per- 
sonalis, On the death of the plaintiff in 
a suit for specific performance of con- 
tract his heirs and legal representatives 
can be substituted in his place inasmuch 
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as the right to sue survives by virtue of 
S. 15 of the Specific Relief Act. (Para 3) 

Specific performance of contract can 
be claimed in respect of a contract which 
is a concluded one. (Para 3) 

In the instant case after the deceased 
obtained the sanction or approval of the 
Reserve Bank of India for the purchase 
of the shares of the respondent Company, 
the contract became concluded and in 
view of S. 15 there is no reason why the 
right to sue does not survive so far as 
the legal representatives of the said de- 
ceased are concerned. By granting the 
approval in regard to the contract for 
sale, the Reserve Bank or the Central 
Government approved of the proposed 
sale of shares and not of the personality 
of the purchaser. (Para 3) 


Noni Coomar Chakraborty, S. B. Muk- 
herjee P. K. Das and T. K. Mitra, for 
Applicant; Bhclanath Sen, R. C. Nag, 
Sudipto Sarkar and Samar Banerjee, (for 
No. 1) and Paritosh Mukherjee, (for 
No. 2) for Opposite Party. 

ORDER :— This is an application for 
substitution. The applicants are the heirs 
and legal representatives of the deceased 
sole appellant Ramamand Agarwalla who 
died during the pendency of the appeal. 
They have prayed for their substitution 
in the appeal in place of the deceased 
sole appellant. The application has been 
filed within time and the same is in form. 
The application has been opposed by the 
respondent No. 1. It is necessary to state 
certain facts for the purpose of appreciat- 
ing the contentions made by the respon- 
dent No. 1 in opposing the prayer of the 
applicants for their substitution in place 
of the deceased sole appellant. 

2. The said Ramanand Agarwalla en- 
tered into a contract with the respondent 
No. 1, a foreign company, for the pur- 
chase of 7942 ordinary shares of Rs. 100/- 
each which the respondent No. 1 held 
in the respondent No. 2, Hooghly Ink 
Company Limited which is an existing 
company within the meaning of the 
Companies Act, 1956. The contract of 
sale was subject to the approval of the 
Reserve Bank of India of the sale of the 
said 7942 shares by the respondent No. 1 
to the said Ramanand Agarwalla. It ap- 
pears that the Central Government, by 
their letter dated Dec. 24, 1974, approved 
of the said contract of sale inter alia on 
the following terms :— 

(1) The total holdings of Ramanand 
Agarwalla and his associates should not 


exceed 40% of the total equity of the 


respondent No. 2 company. 
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(2) The balance shares might be offer- 
ed to the employees on a rational basis. 

(3) The sale price of the said shares 
should be Rs. 135/- only per share. 


The Reserve Bank of India also approv- 
ed the contract of sale between the said 
Ramanand Agarwalla and the respondent 
no. 1 company on the above terms. It 
further appears that the respondent no. 
1 also agreed to sell the said number of 
Shares at Rs. 135/- per share which was 
one of the conditions for approval of the 
contract of sale by the Central Govern- 
ment or the Reserve Bank of India. As 
the respandent no. 1 did not complete the 
Sale as agreed to by it under the agree- 
ment for sale, the said Ramanand Agar- 
walla instituted a suit in the court - be- 
low praying for the specific performance 
of the contract and also for recovery of 
damages on account of loss alleged to 
have peen suffered by him for the in- 
action of the respondent No. 1 to effect 
the sale in terms of the contract. The 
present appeal wes filed by the deceased 
sole appellant against order No. 33 dated’ 
Sept. 22, 1976 of the Subordinate Judge, 
Second’ Court, Alipore discharging the 
Receiver and also vacating a portion of 
the order of injunction. The appeal has 
not yet been heard under Order XLI 
R. 11 of the Code of Civil Procedure, 
During the pendency of the appeal in 
this Court, the said Ramanand Agarwalla 
died, and hence this application for sub- 
stitution. 


3. It has been strenuously urged on 
behalf of the respondent No. 1 that on 
the death of the sole appellant the right 
to sue dces not survive and, accordingly, 
his heirs and legal representatives cannot 
be substituted in his place. Rule 3 (1) of 
Order XXII cf the Code of Civil Proce- 
dure provides that where one of two or 
more plaintiffs died and the right to sue 
does not survive to the surviving plain- 
tiff or plaintiffs alone, or a sole plaintiff 
or sole surviving plaintiff dies and the 
right to sue survives, the Court, on an 
application made in that behalf, shall 
cause the legal representatives of the 
deceased plaintiff to be made a party and 
shall proceed with the suit. The provi- 
sions of Order XXII also apply to ap- 
peals by virtue of Rule 11 of O XXII 
of the Code of Civil Procedure. R. 3 (1) 
requires that before the heirs and legal 
representatives of the deceased sole ap- 
pellant can be substituted it should be 
proved that the right to sue survives. It 
has been urged by Mr. Sen, learned Ad- 
vocate appearing on behalf of the res- 
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Eade No.. 1, that as the. 
approval ‘of the Reserve Bank .of India 
was granted to the said Ramanand Agar- 
walla, such 
not enure to the benefit of his heirs =nd 
legal representatives and,, ` accordingly, 
the right to sue does not survive. It nas 
been stated already that the suit out of 
` which this appeal arises is a suit for 
specific performance of contract and for 
recovery of damages. Sec. 15 of the Spe- 
- cific Relief Act, 1963 inter alia provides 
as follows: 

“Except as otherwise provided by this 
Chapter, the specific performance of a 
contract may be obtained by— 

(a) any party thereto; 

(b) the representative in interest or the 
principal of any party thereto; 

Provided that where the learning, skill, 
solvency or any personal quality of sach 
party is a material ingredient in the con- 
tract, or where the contract provides 
that his interest shall not be assigned, 
his representative in interest or his pin- 
cipal shall not be entitled to specific 
performance of the contract, unless such 
party has already performed his part of 
the contract, or the performance therzof 
by his representative in interest, or his 
principal, has been accepted by the other 
party;” (The other clauses of S. 15 are 
not necessary for our purpose and ac- 
cordingly they have been omitted). 


It. is. clear from clauses (a) and (b) of 
Sec. 15 that specific ‘performance cf a 
contract may, be obtained not only by 
any party thereto but also by the re- 
presentative in interest or the princ-pal 
of any party thereto unless any perscaal 
quality of such party is.a material ingre- 
dient in the contract or the contract 
prohibits assignment of the same. Ht, 
therefore, follows that the right to obtain 
specific performance of contract is a 
heritable right and the legal represerta~ 
tives of any party to such a contract -an 
‘\avail themselves of that right. The right 
is, therefore, not a personal right end 
the suit for specific performance of con- 
tract is not actio personalis. On the death 
of the plaintiff in a suit for specific pər- 
formance of contract his heirs and lezal 
representatives can be substituted in his 
place inasmuch as the right to sue sr- 
vives by virtue of S. 15 of the Specific 
Relief Act. Prima facie, therefore, the 
applicants are entitled to be substituted 
in place of the deceased sole appellant. 
It is\true that the approval or sanction 


„was granted by the Reserve Bank of India ` 


at the instance of the said Ramanend 
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approval or sanction. .ČJes | 
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Agarwalla. It is contended on, behalf 

of the _ respondent No. 1 that the ap- 

proval „or sanction was granted to 

Ramanand Agarwalla and on his death 

the same comes to an end and the 

legal representatives of the said Ram- 

Agarwalla are. not .entitled 

to avail themselves of such ‘approval 

or sanction. Specific performance of con- 

tract can be. claimed in respect of a con- 

tract which is a concluded one. After the 

said Ramanand Agarwalla obtained the 
sanction or approval of the Reserve Bank 

of India for the purchase of the shares 

of- the respondent No. 1 company, the 

contract became concluded and in view of 

S. 15 of the Specific Relief Act, we do 

not find any reason why the right to sue 

does not survive so far as the legal re- 
presentatives of the said deceased Rama- 

nand Agarwalla are concerned. By grant- 

ing the approval in regard to the contracti 
for sale, in our view, the Reserve Bank 
or the Central Government approved of, 
the proposed sale of shares and not of: 
the personality of the purchaser. More- 

over, the terms and conditions on which 
the approval was made by the Central 

Government or the Reserve Bank of 
India permitted the said Ramanand 

Agarwalla and his associates to purchase 
40 per cent of the shares of the respon-. 
dent: Ne. 1 company. If the approval: 
was granted only to Ramanand Agar- 

walla or, in. other words, if there had 

been any prohibition against the purchase 

of the shares by any person other than 

the said Ramanand Agarwalla, in that 
case, under the terms of the approval or 
sanction the associates of the said Rama- 

nand Agarwalla would not have been 

permitted to purchase a portion of the 

total shares of the respondent No. 1 

company. In our view, prima facie, the 

approval enures to the benefit of the 

heirs and legal representative of the de- 

ceased appellant. It may, however, be 

recorded that we do not propose to final- 

ly decide this point, nor have we decid- 

ed the same finally. But in our view, 

the applicants are entitled to be sub- 

stituted in place of the deceased sole 

appellant. 


‘4, For the reasons aforesaid, the ap- 
plication for substitution is allowed and 
we direct that the applicants be substi- 
tuted in place of the deceased sole ap- 
pellant in the appeal and the opposite 
parties Nos. 3 and 4 be added. as parties 
respondents in the appeal,-as heirs and 
legal representatives of the deceased 
sole appellant, ` 
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5. There will be no order as to costs. 
Application allowed. 
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Sm. Annapurna Chatterjee, Petitioner 
v. Sm. Sabita Guha and others, Opposite 
Parties. 


C. R. No. 2249 of 1978,.D/- 27-4-1979. 

(A) Civil P. C. (5 of 1908), S. 151 — 
Inherent powers of Court — Exercise of 
when other remedy is open. 


Where the party misled by the wrong 
statement of the valuation of the suit in 
final decree, filed two appeals, one in 
the Court of Additional District Judge 
and the other in the High Court, and ap- 
peal in the Court of Additional District 
Judge was dismissed for non-prosecution, 
instead of adjourning till disposal of ap- 
peal in High Ccurt, it could be restored 
under Court’s inherent powers under 
S. 151 though there is provision for res- 
toration of appeal under O. 41, R. 19. 
In such a case the default being the de- 
fault of the Court, the proper provision 
to apply is the provision of S. 151. No 
application is even required to be made; 
but the Court should, in such circum- 
stances, of its own, rectify the de- 
fect under its inherent power as soon as 
the defect is brought to its notice. 

(Para 3) 

(B) Civil P. C. (5 of 1908}, S. 151 — 
Party misled by default of Court — 
Court can exercise inherent powers with- 
out considering technical grounds. 


If a litigant is made to suffer on ac- 
count of default of the Court, the Court 
will not be justified in refusing him to 
grant relief on technical grounds. 

(Para 3) 

Where the party was misled by wrong 
valuation of suit in final decree and filed 
appeal against it which was dismissed 
for non-prosecution, it could be restored 
under inherent powers without going in- 


to question of limitation. (Para 3) 
Bhupendra Kumar Panda and Mrinal 
Kanti Roy, for Petitioner; N. C. Roy 


Choudhury, J. C. Dutt and Rathindra Kr. 
De, for Opposite Party No. 1. 

M. M. DUTT, J.:— This Rule is at the 
instance of the plaintiff and it is directed 
against order No. 18 dated June 27, 1978 
of the Additional District Judge, 7th 
Court, Alipore. By the said order, the 
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learned Additional District Judge dis- 
missed the application of the petitioner 
under S. 151 of the Code of Civil Proce- 
dure praying for the restoration of the 
appeal dismissed for non-prosecution. 


2. The predecəssor-in-interest of the 
petitioner filed a suit for partition being 
Title Suit No. 54 of 1963 in the 7th Court 
of the Subordinate Judge, Alipore, for 
partition by metes and bounds of the 
disputed property. The said suit was 
valued at Rs. 8,000/-. A preliminary dec- 
ree was passed on April 11, 1963. There- 
after, a Commissioner for partition was 
appointed. He submitted his report on 
June 29, 1970. The final decree was pass- 
ed on May 26, 1971 on the basis of the 
Commissioner’s report. In the final dec- 
ree, it was stated that the suit was valu- 
ed at Rs. 24,000/-. That was obviously a 
mistake. The petitioner, however, 
was misled by the said statement in the 
final decree as to the value of the suit. 
Accordingly, he filed two appeals, one 
in the court of the Additional District 
Judge, Alipore and the other in the High 
Court. When the appeal in the court be- 
low came up for hearing, the petitioner 
prayed for an adjournment of the hear- 
ing till the disposal of the appeal filed 
in this Court. The learned Additional 
District Judge, however, dismissed the 
prayer for stay and, it appears, that ul- 
timately the appeal owas dismissed for 
non-prosecution. On Nov. 3, 1976 this 
Court dismissed the appeal on the ground 
that it was not maintainable, for the 
value of zhe suit was Rs. 8,000/- and not 
Rs. 24,000/- as wrongly stated in the final 
decree. After the disposal of the appeal 
in this Court, the petitioner filed an ap- 
plication under S. 151 of the Code of 
Civil Procedure before the learned Ad- 
ditional District Judge praying for res- 
toration of the appeal under the above 
circumstances. The learned Additional 
District Judge, however, by the impugn- 
ed order dismissed the said application, 
Hence this Rule. 


3. There can ba no doubt that the 
petitioner was misled by the wrong state- 
ment of the valuation of the suit in the 
final decree. It is obvious that the lawyer 
of the petitioner was also misled as he 
could not decide whether the appeal 
would lie to this Court or to the court 
below. Ha, however, in his wisdom filed 
two appeals, one in the court below and 
the other in this Court. In our view, the 
learned lawyer had taken diligent steps 
in the matter so as to avoid any unneces- 
sary risk. The statement in the final 
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decree that the suit is valued at rupees 
24,000/- is undoubtedly due to the care- 
lessness and negligence of the officer of 
the Court who drew up the decree. As 
ultimate responsibility was with the 
Court which passed the decree, it was ‘a 


default. on the part of the Court in over-’ 


looking such a wrong statement. It is 
now well-settled that no person should 
suffer on account of the default of the 
Court.-The learned Additional District 
Judge should have stayed the hearing of 
the appeal till the disposal of the High 
Court appeal as prayed for by the peti- 
tioner. In our opinion, the learned Ad- 
ditional District Judge should not have 
dismissed the appeal for non-prosecu- 
tion. It is, however, contended that the 
application under S. 151 is not maintain- 
able as there is a specific provision for 
restoration of the appeal that is, O. 41 
Rule 19 of-the Code of Civil Procedure. 
Such a contention commended to the 
learned Additional District Judge in dis- 
missing the application. for restoration. 
It is true that there is such a provision, 
but when the default is the default of 


the Court, the proper provision to apply. 


is the provision of S. 151. In our view, 
no application is even required to be 
made, but the Court should in such cir- 
cumstances, of its own, rectify the 
defect under its inherent power as soon 
as the defect is brought to, its notice, 
Another ground that was relied on by 
learned Additional District Judge was 
that the application under S. 151 was 
barred by limitation. We do not, however, 
think that in the ‘circumstances yndér 
which the application: was made, there was 
any question of limitation. If a litigant is 
imade to suffer on account of the default 
fof the Court, the Court, in our opinion, 
will not be justified in refusing him to 
grant relief on technical grounds. In the 
circumstances, we are of the view that 
the learned Additional District Judge was 
not justified in dismissing the application 
of the petitioner under S. 151 of the 
Code of Civil Procedure praying for the 
restoration of the appeal. 


4. For the reasons aforesaid, the im- 
pugned order is set aside and the appli- 
cation of the petitioner under S. 151 of 
the Code of Civil Procedure is allowed. 
The order of dismissal of the appeal for 
non-prosecution is also set aside and 
Title Appeal No. 114 of 1972 is restored 
to file. The Rule is made absolute. There 
will be no ordér for costs. - 

5. The learned Additional District 
Judge is directed to dispose of the appeal 


Jiban -Roy Choudhury v. Taramoyee Debi 
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on merits in accordance with law and as 
expeditiously as possible and, if it is not 
otherwise. . inconvenient to him, he will 
dispose of the same within three months 
of the arrival of the records in his Court 
after notice to the learned Advocates of 
the parties. 
Let the records be sent down at once. 
SHARMA, J. :— I agree. f 
Rule made absolute, 
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SALIL KUMAR DATTA J. 
Jiban Roy Choudhury, Appellant v. 
Sm. Taramoyee Debi, Respondent. 


A. F. A. D. No. 833 of 1977, D/- 20-4- 
1979. 


West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (ff) — ‘Owner’ — 
Meaning of — Person. having life interest 
is owner. (Words and Phrases — Owner.) 
` A landlord leased certain premises. He 
executed a will whereunder after his 
death, T was to get life-interest in the 
premises’ which were to vest in T’s sons 
after her death. On the death of the 
testator, T brought an ejectment suit 
against the tenant on the ground of per- 
sonal necessity. The question was whe- 
ther T was an “owner” and hence entitl- 
ed to sue as such. ` 

Held that T was entitled to sue as an 
owner. i (Para 21) 

The simultaneous existence of all the 
incidents of ownership is not imperative 
to constitute the ownership of a property. 
The unfettered rights in rem to possess 
the property exclusively and freely on 
his own behalf without any set point of 
time to manage, use and enjoy the pro- 
perty and the income thereof for his 
benefit, without any scope for interfer- 
ence from holder of any title paramount, 
or any claimant having a vested interest 
or any other person are material rights 
which will also constitute his ownership 
of the property during the lifetime of 
the person possessing such rights repre- 
senting the estate completely. ILR (1968) 
2 Cal 70 and ILR (1969) 1 Cal 347, Ref. 


. (Para 20) 
Cases Referred: Chronological- Paras 
(1973) 77 Cal WN 817 5 
ILR (1969) 1 Cal 347 ` 10-11 


AIR 1968 Cal 532 T 
ILR (1968) 2 Cal 70 - 9, 10-11, 19,20 
AIR 1954 SC 505: (1955) 1 SCR 467 8 
AIR 1916 PC 117: 14 All LJ 997 8 
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Bagchi, for Appellant; Bankim Chandra 
Dutt and Sm. Bulu Das, for Respondent, 


JUDGMENT :— This is an appeal 
against a decree of reversal. The plain- 
tiff along with her sister Radharani 
cnstituted the suit on March 23, 1973 for 
recovery of possession of portion of the 
zround floor of premises No. 221/6A, 
Rash Behari Avenue, P. S. Ballygunge, 
calcutta which defendant held as a 
monthly tenant at a monthly rent 
of Rs. 90/- per month payable 
according to English calendar month. 
The suit property belonged to Satish 
Chandra Banerje2 since deceased and the 
tenancy was created by him. By a will 
Satish, who was childless, bequeathed the 
said property to his wife Niharika in life 
interest, thereafter to Taramoyee, wife 
vf his brother’s son Abani, in life 
interest and thereafter to her sons ab- 
solutely. He also bequeathed premises 
No. 221/6B, Rask. Behari Avenue for life 
to his wife Niharika, thereafter to dau- 
ghter Radharani wife of his brothers 
son Dharani, also for life and thereafter 
to her sons absolutely. 


2. Niharika predeceased her husband 
and on the death of Satish Chandra 
Banerjee, Taramoyee and Radharani ap- 
plied for grant of Letters of Administra- 
tion in respect of the two premises men- 
tioned above which was duly granted to 
them on March 30, 1967 in Act XXXIX 
Case No. 198 of 1962. It was stated in the 
plaint of the suit that Taramoyee and 
Radharani had been in occupation of the 
respective premises separately as direct- 
ed in the will. Radharani was joined also 
as a co-plaintiff with Taramoyee to avoid 
all the controversy. The plaintiff's case 
was that the suis premises were required 
for accommodation for herself, her sons 
and their family members as her present 

- accommodation in the first floor and 
portion of ground floor was insufficient 
for the purpose. It was stated that the 
plaintiff Taramoyee had no reasonable 
suitable accommodation for her and the 
members of her family and she required 
the suit premises reasonably for accom- 
modation for herself and her family mem- 
bers, as detailed in the plaint. The ten- 
ancy’ was terminated with expiry of 
Sept. 1972 by notice to quit dated July 
27, 1972. This notice was duly served but 
the defendant failed to vacate the suit 
premises. The suit was filed as already 
stated claiming the decree for ejectment 
and khas possession of the premises and 
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also for a decree for damages on payment 
of additional court fees. 

3. The defendant contested the suit 
filing his written statement denying the 
case of requirement made by the plain- 
tiff. It was also denied that the plaintiff 
Taramoyee had no reasonably suitable 
accommodation fer her or for other 
members of her family or that she re- 
quired the suit premises reasonably. It 
was further stated that she had enough 
accommodation at her disposal at pre- 
mises No. 221/6A, Rash Behari Avenue, 
Calcutta. It was also stated that the 
notice to quit was invalid and insufficient 
and not served as alleged. It was accord- 
ingly submitted that the suit should ba 
dismissed. 

4. In course of proceeding, it appears, 
on Dec. 20, 1974 a petition was filed under 
O. 22 R. 2 read with S. 151 of the Civil 
P.C. by Taramoyee plaintiff No. 1 stating 
that the plaintiff No. 2 Radharani died 
on Sept. 1, 1974 and right to sue survived 
on Taramoyee alone and accordingly it 
was necessary to cause entry to that effect 
and to grant leave to her to proceed 
with the suit alone. This application was 
disposed of by O. 47 dated May 7, 1975- 
which is as follows :— 

“Both parties filed hazira. Defendant 
is present through their lawyers. The 
petition under O. 22 R. 2 C. P. C. is taken 
up for hearing. The learned Advocate for 
the defendant stated before me that he 
had no objection if the petition under 
O. 22 R. 2 is allowed. — 


This is a petition under O. 22, R. 2, 
C. P.C. filed by the plaintiff stating that 
the plaintiff No. 2 died on 1-9-74 and 
the right to sue survives to the plaintiff 
No. 1 (petitioner) alone. Learned law- 
yer for the defendant having no objec- 
tion let the name of plaintiff No. 2 be 
deleted from the cause title of the plaint, 
The plaintiff No. 1 is hereby permitted 
to proceed with the suit.” 

5. On a trial of evidence the learned 
Munsif relying on the decision in Bhagya- 
lakshmi Dey v. Nanda Dulal Kundu, 
(1973) 77 Cal WN 817 held that since the 
plaintiff No. 1 who was the administra- 
tor to the estate of the testator holding 
the beneficial interest for life, was not 
owner of the suit property, the suit by 
her was not maintainable. It was fur- 
ther held that the plaintiff's reasonable 
requirement.of tha suit premises was 
not established. In regard to issue of 
notice as also other issues it was stated 
by the learned Munsif that as the issues 
were not pressed, it was.not necessary 


N 
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to decidé the issues» 
cordingly dismissed. 


The suit was ` a- 


6. On appeal, the appellate court held 
that the suit was. instituted by the plain- 
tiff as owner-legatee and notas admin- | 
istrator. It was further held that tne 
plaintiff acquired ownership over tae 
property and was entitled to enjoy tne 
same in exclusion of all others during 
her lifetime as absolute owner subject -0 
restriction on alienation. The plaintif, 
it was held, was the owner of the pro- 
perty and not entitled merely to tae 
beneficial interest in the property. As to 
requirement it was held that the plaint ff 
reasonably required the suit premises for 
her personal use and occupation and also 
of the members of her family. The svit 
was held to be maintainable and the 
plaintiff was held to be entitled to a G2- 
cree for ejectment on the ground of kər 
own use and occupation. The appeal was 
allowed and the suit was accordingly 62- 
creed. This appeal is against this decisica. 


7. Mr. Saktinath Mukherjee, learnsd 
advocate appearing for the appellart, 
submitted firstly that the notice of eject- 
ment was given by the two ladies as 
_Executors (wrongly described in place of 
administrator) whereas the contract. 3f 
tenancy that was pleaded and establish- 
ed was by plaintiff No. 1 only. The deci- 
sion in Parekh Brothers v. Kartick Chard, 
AIR 1968 Cal 532 was referred to wher2- 
in it was held that while in the suit for 
eviction the case was made that there 
were three landlords and it was prov=d 
as contended by the defendant that ory 
one of them was the landlord, the court 
held that the plaintiff could not succezd 
and the contention that the names f 
two other plaintiffs should be treated as 
sufplusage was rejected. In this case 
however, as has been pointed out by Mr. 
Dutt learned Advocate for the respon- 
dent, the tenancy was created by tie 
original owner Satish Chandra Banerjee 
and not by the two plaintiffs. When tne 
notice of termination was given the 
estate of Satish Chandra was under tae 
administration ofthe two administratocs, 
the plaintiffs Taramayee and Radharmi 
and it was also stated in the plaint that 
in terms of the will the two ladies hed 
taken possession of their respective pro- 
perties bequeathed to them. Further, ¿h 
the death of Radharani the applicaticn 
under O. 22, R. 2 was allowed in effect cn 
consent as quoted above. That being the 
position I do not think that there is ary 
infirmity in the frame of the suit in r2- 


Jiban Roy Choudhury vV. 


` 


[Prs. 5-9}- : Cal; 341 ` 


spect of parties.. This contention accord- 
ingly must be overruled. : 
8. The real controversy between the 


Taramoyee Debi -. 


. parties (is) as to whether the plaintiff 
_Taramoyee is the owner of the property, - 


whereof the suit premises constitute a 
portion, to sustain the decree under Sec- 
tion 13 (1) Cl. (ff) of the West Bengal 
Premises ‘Tenancy Act, 1956. Mr. Mukher- 
jee drew my attention to Article 176 of 


Mulla’s Hindu Law where the learned 
author was dealing with the widow’s 
estate under the Hindu Law. It has 


been stated therein that the widow or 
other limited heir is not a tenant for life 
but is the owner of the property in- 
herited by her, subject to certain restric- 
tions on alienation, and subject to its 
devolving upon the next heir of the last 
full owner upon her death. The whole 
estate is for the time vested-in her and 
she represents it completely. She is the 
owner of the property inherited from 


“her husband: except that she. cannot ali- 


enate in any manner the corpus of the 
property except for legal necessity or for 


-the benefit of the estate or with the 


consent of the next reversioners and so 
long as she is alive no one has any vest- 
ed interest in succession . as held in 
Janaki Ammal v. Narayanswami, AIR 
1916 PC 117 and Kalishankar v. Dhiren- 
dra, (1955) 1-SCR 467: (AIR 1954 SC 
505). According to Mr. Mukherjee, the 
life interest the plaintiff had in the pre- 
mises conferred by the will did not 
make her the “owner” of the premises 
as she was merely a life tenant with the 
vested interest of the legatees in the- 
property as provided in the will in 
terms of the will as also S. 119 of the 


‘Indian Succession Act, 1925. The concept 


of “full owner” in S. 14 of the Hindu 
Succession Act, 1956 used in the context 
of property denotes.a right indefinite 
in- point of user, unrestricted in point of 
disposition, unlimited in point of dura- 
tion and heritable as such right by the 
heirs of the owner. which is. not the 
position here. 


9. The meaning of the expression 
‘owner’ was considered by this Court in 
Yogamaya Pakhira v. Santi Sudha Bose, 
ILR (1968) 2 Cal 70 when P. N. Mooker- 
jee, J. speaking for the court observed: 

“The two expressions ‘owner’ and ‘per- 
manent lesses’ are in our view not 
synonymous, and we find nothing in the 
present statute either in its language or 
in its scheme, object, or. purpose to con- 
strue the term ‘owner’ as used in the 
above section as including a permanent 


’ 
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lessee. On the other hand, it seems to 
us that it. would serve mere the object 
and purpose of the statute and it would 
certainly be more in consonance with its 
language and scheme .to construe the 
two expressions differently, that is, in 
their normal or usual sense. Neither the 
rule of plain grammatical or literal con- 
struction nor the golden rule of inten- 
tion would support a different view. This 


construction will also be emphasised and ` 


supported and amply made clear if we 
remember that in the previous Act name- 
ly the Act of 1950 in the relevant part of 
the statute the corresponding phrase or 
expression was quite general or unres- 
tricted, namely for his own occupation. 
There was no limitation on the said 
phrase or expression and there was no 
necessity of adding the present qualify- 
ing words ‘if he was the owner’ unless 
the Legislature intended to put a restric- 
tion or limitation on the above-quoted 
phrase or expression in question. It is 
thus clear from the changed or altered 
language of the statute or the statutory 
provision in question that, in enacting 
the present statute (The West Bengal 
Premises Tenancy Act, 1956), the Legis- 
lature’s intention was to allow the land- 
lord’s claim of ejectment on the ground 
of reasonable requirement of the premi- 
ses for his own occupation only in cases 
where the landlord was the owner of the 
said premises and, in that view, the 
word ‘owner’ must be given its ordinary 
dictionary or usual meaning and would 
not include a permanent lessee. 


We may point out further that, if a 
permanent lessee is included within the 
word ‘owner’ there will be no reason for 
excluding a lessee for a long term and, 
if a lessee for a long term is to be in- 
cluded, it would be hardly possible to 
limit the period or term in that behalf 
with the result that the added words or 
expression ‘if ke is the owner’ would be- 
come meaningless and unnecessary and 
wholly redundant. This will plainly go 
against the settled rule of statutory con- 
struction that no words in a statute 
should ordinarily be held to be redun- 
dant there being, in the matter of the 
Present statute. no exceptional circum- 
stances or compelling reasons for holding 
the contrary. 

In the premises we would accept the 
appellants argument that the term 
‘owner’ as used in the section before us, 
should receive its ordinary connotation 
in the sense of meaning a person who 
has the full or absolute ownership of 
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the disputed property. We would ac- 
cordingly hold that the plaintiff-respon- 
dent, who is only a permanent lessee of 
the property in question, would not be 
entitled to the relief of ejectment in the 
instant suit.” 


10-11. In Carritt Moran & Co. P. 
Ltd. v. Ronea Ltd., ILR (1969) 1 Cal 347 
the Division Bench following Yogamaya's 
case, P. N. Mookerjee, J. delivering the 
judgment of the Court, observed: 

“The plaintiff, in order to succeed in 
the instant suits, must prove that it is 
the owner of the disputed premises. Ad- 
mittedly the plaintiff is only a lessee, 
though for a long term, namely 66 years, 
and according to the decision of this 
Court in Yogamaya y. Santi Sudha, with 
which we entirely agree, even a perman- 
ent less2e cannot claim to be the owner 
within the meaning of the aforesaid sta- 
tutory provision.” 

12. These decisions were on interpre- 
tation of Cl. (f) of S. 13 (1) of the Act 
which was split up to Cls. (f) and (ff) by 
Amendment Act XXXIV of 1969 but the 
provisions ‘if he is the owner’ were at- 
tached to the landlord under both 
clauses, original (f) and amended (ff) in 
similar terms. 


13. In Salmond’s Jurisprudence (12th 


Edition) ownership is described as fol-~ 

lows (Chapter 8). ` 
“Ownership denotes the relation be- 

tween a person and object forming the 


subject-matter of his ownership. It con- 
sists in a complex of rights, all of which 
are rights in rem being good against all 
the world and not merely against spe- 
cified persons. Though in certain situa- 
tion some of these rights may be absent, 
the normal cases of ownership can be 
expected to exhibit the following inci- 
dents.” 


14. The incidents are (i) right to pos- 
sess the thing though-he may be wrong- 
fully deprived of it or may have volun- 
tarily divested himself of it (ii) right to 
use and enjoy the thing owned, right to 
Manage and use, to the income from it 
such right to possess being in fact liber- 
ties; (iii) right to consume or destroy as 
also to alienate or transfer the thing by 
will after death or by conveyance during 
lifetime, (iv) right of ownership being in- 
determinate in duration such interest be- 
ing perpetual, determined neither by any 
set point (as the interest of a lessee or 
bailee) ner by owner’s death, as the pro- 
perty owned can descend to his heirs or 
while the new owner’s interest is to con- 
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tinue, if the property is sold to hm 
prior to death, unaffected by such deazh, 
(v) ownership is residuary in character 
and when the lesser rights are given 
away, their extinction revives. all rights 
in the owner. 


15. The absolute owner of a groans" 
has the right to assert his title to the 


property as also all rights of ownership 
allowed by the legal system subject to 
provisions of public law. Such right is 
also limited by adverse dominant rigkts. 
of an encumbrancer or of the possessor. 
All the same while a thing is owned by 
one person only at a time, a duplicate 
ownership is perfectly possible. Two or 
more persons may at the same time have 
ownership of the same thing vested in 
them as co-owners. i 

16. Apart from such co-ownerslėp;, 
there may be a fragmentation of owner- 
Ship in respect of time and the rights of 
ownership can be split between several 
persons on a temporal plane. The method 
would be for a man to convey the land 
to his son A for life and thereafter to 
his other son B in fee simple. The learn- 
ed author observes :— 

“In this case neither son becomes scle 


owner of the land; nor would they e. 


co-owners. Each is sole owner of a 
separate estate or interest in the lard; 
A has a life estate which is vested in 
Possession; B has a fee simple remainder 
vested not in possession but. in interes.” 


¥7. Such concept of ownership by 
vesting of legacies has been expres:ly 
recognised in S. 119 of the Indian Src- 
cession Act, 1925. Another instance of 
duplicate ownership is a trust which al- 
lows for the separation of. powers of 
management and -the rights of enjcy- 
ment. The learned author describes the 
legal position as follows:— 

“Trust propérty is that which is own- 
ed by the two persons at the same time; 
the relation between the two owners 
being such that one of them is under an 
obligation to, use his ownership for he 
benefit of the other. The former is call- 
ed the trustee and his ownership is trust 
ownership;: the latter is called the bere- 
ficiary and his is beneficial ownership.” 

18. The trustee to whom the convey- 
ance is made as the legal owner is to 
manage the property and hold the pro- 
fits on trust for the beneficial owners of 
the property. 

19. In the case before us, we are not 
concerned with a trust but of vesting of 
legacies by a will by the late owner, 
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. of the holder of the life interest. 
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We have seen that the concept of 
‘ownership’ under the West Bengal Pre- 
mises Tenancy Act, as laid’ down in 
Yogamaya Pakhira’s case _(ILR (1968) 2 
Cal-70) is the full or absolute ownership 
of the property.. Such right is not pos-. 
sessed of even by a permanent lessee or 
as it appears by -any tenant who may. 
construct structures: on a leased land 
under terms of lease without however 
having any permanent or absolute right 
to their continued existence at the same 
time being subject to eviction by his les- 
sor on specified grounds. 


20. We have noticed the incidents of 
ownership as indicated above, but it 
seems that the simultaneous existence of 
all such incidents is not imperative to 
constitute the ownership of a property. 
The unfettered rights in rem to possess 
the property exclusively and freely on 
his own behalf without any set point of| 
time to manage, use end enjoy the pro-| 
perty and the income thereof for his 
benefit, without any scope for interfer- 
ence from holder of any title paramount, 
or any claimant having a vested inter- 
est or any other ‘person are’ material 
rights which will also constitute his 
ownership of the property during the 
lifetime of the person possessing such 
rights representing the estate complete- 
ly. The absence of the right of alienation 
of the property or the existence of such 
right being dependent on the happening 
of an involuntary event will not detract 
his ownership of the property conferred 
on him under the will The fact that the 
interest is neither perpetual nor resi- 
duary will not undermine his ownership 
when the person owning the property in 
life interest akin to the Hindu Widow’s 
estate, has also the ozher rights in the! 
property for his benefit and use absolute- 
ly against all persons without any res- 
triction or imterference from any quar- 
ter including the legatees owning the 
vested remainder whose right would 
arise and be effective only on the death 
Such 
concept is not inconsistent with the con- 
cept of ownership in our law which as 
we have seen, can be fragmented with 
reference ta time, provided such owner 
during his lifetime has the absolute 
right of possession and enjoyment of the 
property on his own behalf and benefit 
against all the world. ‘There is no sta- 
tutory prohibition against such concept 
of ownership which again does not ap- 
pear to be opposed to normal or usual 


‘sense of ownnership or plain grammati- 
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-eal or literal construction or to the gol- 
den rule of intention emphasised in 
Yogamaya’s casa. : 

- 21. In this case, under the terms of 
the will Taramoyee was given a life in- 
terest in the suit premises without any 
right of alienation and on her death the 
legacy was to yest in her sons absolute- 
ly. We have seen that her ownership 
limited till her death entitled her to sue 
as owner of the premises as contemplated 
in law. Further the reasonable require- 
ment pleaded in the plaint and establish- 
ed in evidence is also in respect of the 
sons of the plaintiff who are also the 
ultimate legatees under the will with 
absolute right of ownership. In the con- 
text of the accepted legal position that 
the’ requirement of the landlord includes 
the requirement of his family members, 
who again here are owners of the legacy, 
being the property whereof the suit pre- 
mises form a part, in vested interest, 
there is no escape from the decree when 
the conditions under Cl. (ff) of S. 13 (1) 
of the Act have been satisfied. 


22. The appeal accordingly fails and 
is dismissed, without any order for costs 
-in the circumstances. 
i Appeal dismissed, 
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M. M. DUTT AND R. K. SHARMA, JJ. 
Amit Mukherjee, Appellant v. Sm. 
Bibhabati Dasi and others, Respondents. 


First Appeal No. 909 of 1969, D/- 15-2- 
1979. è l 

(A) Provincial Insolvency Act (5 of 
1920), Ss. 55 Proviso, 28 — Transaction 
with insolvent after order of adjudica- 
tion is not protected. 


It is implied from the proviso to S. 55 
that any transaction taking place after 
the date of the order of adjudication is 
not protected whether or not the person 
with whom such transaction takes place 
has any notice of the insolvency petition 
by or against the debtor. (Para 5) 

Under S. 28 (2) on making of an Order 
of adjudication, the whole of the pro- 
perty of the insolvent vests in the Court 
or in a receiver and becomes divisible 
amongs: the creditors. The effect of the 
provision of S. 28 (2) is that the insolv- 
ent loses title to the property which vests 
in the Court or in the receiver. _ The 
Order of adjudication debars àn insol- 
vent to deal with his property in any 


CW/CW/B225/7E/AS/SNV 





Amit Mukherjee v, -Bibhabati Dasi (M. M. Dutt J.) 


A.I. R. 


manner whatsoever. S. 55 protects some 
bona fide transactions: under two condi- 
tions, namely (1) that any such transac- 
tion takes place before the date of the 
Order of adjudication, and that (2) the 
person with whom such transaction takes 
place has no notice of the presentation of 
any insolvency petition. (1856) 6 Moo Ind 
App 393 (PC), Referred. (Para 5) 

(B) Provincial Insolvency Act (5 of 
1920), S. 59 — T. P. Act (4 of 1882), Sec- 
tion 41 — Duties and powers of receiver 
— Transfer cf immoveable property by 
an insolvent — Doctrine of ostensible 
ownership held not applicable. 

The doctrine of ostensible ownership 
does not apply to a transfer of immov- 
able property by a person who has been 
adjudicated an insolvent. (1872) Ind App 
(Sup) Vol p. 40 (PC) and ATR 1923 Cal 
240, Referred. 


There is no provision in the Provincial 
Insolvency Act that after an order of ad- 
judication is made the receiver shall 
take possession of the property and also 
mutate his name in the municipal re- 
cords as the owner thereof. The receiver 
has no power to remove any person 
from the possession of the property. It 
is only the court which can dispossess ‘an 
insolvent or any person from the posses- 
sion of the insolvent’s property. The 
principal duty of the receiver is to re- 
alise the assets of the insolvent and 
distribute them amongst the creditors, 
The duties and powers of the receiver 
have been enumerated in Sec. 59 of the 
Act.- Such duties and powers do not in- 
clude the taking of possession of any im- 
movable property of the insolvent by dis- 
Possessing him. (Para 6) 

(C) Hindu Law — Benami transaction 
— Person alleging a transaction to be a 
benami transection must prove the same. 

‘ (Para 12) 
Cases Referred ; Chronological Paras 
AIR 1933 All 449 : ILR 55 All 503: 1933 


All LJ 475 10 
AIR 1923 Cal 240 : 36 Cal LJ 9 6 
AIR 1921 All 232 : ILR 43 All 555: 19 

All LJ 511 : ; 10 
(1872) Ind App (Sup) Vol. p. 40 (PC) 6 
(1856) 6- Moo Ind App 393 (PC) 5 


Kiron Mitra 
Dilip 


A. K. Mukherjee, Mrs. 
and S. P. Gupta, for Appellant; 
Banerjee, for Respondents. . 

M. M. DUTT, J.:— The only question 
that is involved in this appeal is whether 
an equitable mortgage by deposit of 
title deeds created by an undischarged 
insolvent: is legal and valid. : 
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2. One Benoy. Krishna Ghatak, since 
deceased, who was the.owner. of the dis- 


_ puted property, which is a four-stcried. 
_ building, being premises No. 151E, Raja - 


Dinendra Street, Calcutta was declared 
an insolvent on Aug. 6, 
Court of the District Judge at Alipore, 
24~Parganas, in Insolvency Case Ne. 14 
of 1952. After he was declared an in- 
solvent, he mortgaged the disputed pro- 
perty by way of equitable mortgag= in 
favour of the plaintiff on Sept., 23, 1953 
to secure repayment of a loan of Rupees 
14,500/-. In the Insolvency case, the Of- 
ficial Receiver was appointed the Re- 
ceiver of the estate of the insolvent. A 
scheme for composition was filed by the 
insolvent and it was accepted by the 
said Court on June 16, 1955. The Official 
Receiver was directed by the Insolvency 
Court to give effect to the scheme of 
composition. In terms of the said 
scheme of composition, the disputed pro- 
perty along with some other was sold 
by the Official Receiver to the defen- 
dant No. 1, Sm. Bibhabati Dasi by a 
deed of sale dated Oct. 14, 1955. The 
said Benoy Krishna Ghatak, however, 
died before the said sale. There is no 
dispute about these facts. The present 
suit was instituted by the plaintiff for 
the recovery of the sum of Rs. 25,540/- 
on account of principal and interest due 
under the mortgage, by the sale of the 
disputed property under the provisions 
of O. 34, R. 4 of the Civil P. C. 


3. The defendants are the heirs and 
legal representatives of the said Benoy 
Krishna Ghatak. The defendant No. 1 is 
his widow and the defendants Nos. 2 to 
5 are his sons. The suit was contested 
by the defendant No. 1 alone, the cther 
defendants did not appear in the suit. 
She denied that any equitable mortgage 
was created by her husband Benoy 
Krishna Ghatak in favour of the gain- 
tiff. It was asserted by her that she had 
purchased the property from the Official 
Receiver and her purchase not. being 
subject to the alleged mortgage, the 
Plaintiff was not entitled to recover any 
amount from her. 


4. The learned subordinate Judge, 
10th Court, Alipore, came to the findings 
that before the mortgage was created 
the disputed property had vested in the 
Official Receiver by virtue of the provi- 
sion of S. 28 (2) of the Provincial Irsol- 
vency Act and, as such, the said. B2noy 
Krishna Ghatak had no title to create 
any mortgage in respect of the disputed 
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property. .The learned Subordinate 
Judge held.that the mortgage was. -in- 
valid and could not be enforced. Further, > 
he held that the defendant No. 1 ac- - 
quired title.to the disputed property by 
virtue of the purchase made by her from 
the Official Receiver in terms of the 
scheme of composition free from all -en- 
cumbrances. Upon the said findings, the 
learned Subordinate Judge dismissed the 
suit. Hence, this appeal. 


5. The finding of the learned Subor- 
dinate Judge as to the invalidity of the 
equitable mortgage has been seriously 
challenged on behalf of the plaintiff ap- 
pellant. It is contended by Mr. Amal 
Kumar Mukherjee, learned Advocate ap- 
pearing on behalf of the appellant, that’ 
as the appellant was a bona fide trans- 
feree for value without notice of the in- 
solvency proceeding or the declaration 
of the mortgagor as the insolvent, the 
mortgage was not at all affected. He 
submits that the position of the appel- 
lant was that of a bona fide purchaser 
for value without notice. He has . placed 
reliance on the principles of law laid’ 
down in Hunomanpersaud Panday v. Mst. 
Babooee Munraj Koonweree, (1856):6 
Moo Ind App 393 (PC). In that case, it 
has been observed by their Lordships of 
the Judicial Committee: “The power of 
the Manager for an infant heir to 
charge an estate noi his own, is, under 
the Hindoo Law, a limited and qualified 
power. It can ‘only be exercised rightly 
in a case of need, or for the benefit of ` 
But where, in the particular 
instance, the charge is one that a‘ pru- 
dent owner would make, in order to 
benefit the estate, the bona fide lender is 
not affected by the precedent misman- 
agement of the estate.” In our view, 
the above principle has no manner of ap- 
plication to the facts and circumstances 
of the instant case. Under S. 28 (2) of 
the Provincial Insolvency Act, on the 
making of an order of adjudication, the 
whole of the property of the insolvent 
shall vest in the court or in a receiver 
and shall become divisible amongst the 
creditors. The effect of the provision of 
S. 28 -(2) is that the insolvent loses title 
‘to the property which vests in the court 
or in the receiver. The order of adjudi- 
cation debars an insolvent to deal with 
his property in any manner whatsoever. 
S. 55 of the Provincial Insolvency Act pro- 
tects some bona fide transactions, namely, 
{a) any payment by the insolvent to any 
of his creditors, (b) any payment or de- 
livery to the insolvent, (c) any trans- 
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fer by the insolvent for valuable  con-- 


sideration, or (d) any contract or deal- 
ing by or with the insolvent for valuable 
consideration, provided, however, that 
any such transaction takes place before 
the date of the order of adjudication, 
and that the person with whom such 
transaction takes place has not at the 
time notice of the presentation of any 
insolvency petition by or against the 
debtor. It, therefore, follows that the 
above transactions are protected under 
two conditions, namely, (1) that any such 
transaction takes place before the date 
of the order of adjudication, and that (2) 
the person with whom such transaction 
takes place has no notice of the presen- 
tation of any insolvency petition. It is 
implied from the proviso to Sec. 55 that 
any transaction taking place after the 
date of the order of adjudication is not 
protected whether or not the person 
with whom such transaction takes place 
has any notice of the insolvency petition 
by or against the debtor. After an order 
of adjudication is made, S. 55 does not 
afford any protection to any transaction 
with the insolvent, however much the 
person with whom the transaction takes 
place acts bona fide and without notice 
of the presentation of the insolvency pe- 
tition or the order of adjudication. We 
are, therefore, unable to accept the con- 
tention made on behalf of the appellant 
that as the appellant was a bona fide 
transferee for value without notice of 
the order of adjudication or of the in- 
solvency proceeding, the mortgage 
legal and valid. 


6. Next, it has been argued on behalf 
of the appellant that as the receiver had 
by his conduct allowed the insolvent to 
deal with the disputed property as the 
ostensible owner thereof, the mortgage 
was not voidable in view of the provi- 
sion of S. 41 of the T. P. Act. In this 
connection, much reliance has been plac- 
ed on behalf of the appellant on the fol- 
lowing principles of law as laid down by 
the Judicial Committee in Ramkumar v. 
Macqueen, (1872) Ind App (Sup) Vol p. 40 
(PC), “It is a principle of natural equity 
which must be universally applicable 
that, where one man allows another to 
hold himself out as the owner of an 
estate and a third person purchases it, 
for value, from the apparent owner in 
the belief that he is the real owner, the 
man who so allows the other to hold 
himself cut shall not be permitted to re- 
cover upon his secret title, unless he 
could overthrow that of the purchaser 
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by showing either that he had direct no- 
tice, or something which amounts to 
constructive notice, of the real title; or 
that there existed circumstances which 
ought to have put him upon an inquiry 
that, if pursued would have led to a, 
discovery of it.” The said principle has 
been relied upon by Sir Asutosh Mukher- 
jee in a Bench decision of this Court in 
Baidya Nath Dutt v. Alef Jan Bibi, 36 
Cal LJ 9: (AIR 1923 Cal 240). It is 
complained by the appellant that even 
though the disputed property had vested 
in the receiver, he did not take posses- 
sion of the same, but allowed the insol- 
vent to remain in possession thereof. 
Further, the receiver did not get his 
name mutated in the Municipal register, 
nor did he take delivery of the docu- 
ments of title to the disputed property 
from the insolvent. In these circumstan- 
ces, it is contended, that the receiver 
had by necessary implication made the 
insolvent the ostensible owner of. the 
disputed property and, accordingly, the 
transfer of the disputed property in fav- 
our of the appellant, who acted in good 
faith was legal and valid. This conten- 
tion is equally untenable. There is no 
provision in the Provincial Insolvency 
Act that after an order of adjudication 
is made the receiver shall take posses- 
sion of the property and also mutate his 
name in the municipal records as the 
owner thereof. The receiver has no 
power to remove any person from the 
possession of the property. It is only 
the court which can dispossess an insolv- 
ent or any person from the possession of 
the insolvent’s property. The principal 
duty of the receiver is to realise the as- 
sets of the insolvent and distribute them 
amongst the creditors. The duties and 
powers of the receiver have been enu- 
merated in S. 59 of the Act. Such dutie 
and powers do not include the taking o 
possession of any immovable property of 
the insolvent by dispossessing him. The 
doctrine of ostensible ownership, there- 
fore, does not apply to a transfer of im- 
movable property by a person who has 
been adjudicated an insolvent. 


















7, After an order of adjudication is 
made, the order is published in the Of- 
ficial Gazette as provided in Sec. 30 of 
the Provincial Insolvency Act. One of 
the objects of the publication of the 
order of the adjudication in the Official 
Gazette seems to te to warn all persons 
against entering into any transaction 
with the insolvent in respect of his pro- 
perty which is vested in the court or 
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the receiver, as the case may be, nder . 


S. 28 (2). Although there is no evidence 
that any such‘ notice of the order cf ad- 
judication has been published in the Of- 
ficial. Gazette, it may be presumed ` to 


have been so published, as such publica- ` 


tion is an official act. It is difficuH to 
say that even after the publication cf the 
order of adjudication in the Official 
Gazette, the appellant had no notice of 
the same. Be that as it may, it has been 
stated already, any transaction with the 
insolvent is not protected. The question 
of the principle of ostensible ownership 
does not arise in the case of a transfer 
by an undischarged ‘insolvent. We would, 
accordingly, overrule the contentior of 
the appellant in this regard, 


8. An application has been made by 
the appellant during the pendency of 
this appeal on July 7, 1977 praying for 
an order on the District Judge, 24-Par- 
ganas directing him to send to this Court 
the records of the Insolvency proceed- 
ing. It is alleged in this application that 
despite several attempts made by the 
appellant, he could not procure the cer- 
. tified copies of the relevant orders and 
documents relating to the insolvency pro- 
ceeding. A plain copy of the order of 
the Insolvency Court being Order No. 42 
dated June 2, 1955 whereby the learned 
District Judge accepted the scheme of 
composition has been annexed to this 
application. It is not stated anywhere 
in the application whether it is a copy 
from the certified copy.of the order. It 
has been alleged in para. 5 of the appli- 
cation that the appellant could not ob- 
tain the certified copy of the order of 
composition. It is not understandable 
how the appellant could get a plain copy 
of the order. The appeal was filed on 
March 11, 1969, but the present app_ica- 
tion was filed on July.7, 1977, that is, 
more than eight years after the filing of 
the appeal. No prayer has been madz in 
this application to adduce additional əvi- 


dence. It has been only prayed that the . 


records of the insolvency proceeding 
May be called for. In our view the ap- 
plication is not maintainable and more- 
over, we are unable to allow such a 
prayer. The application is, accordingly, 
dismissed. 


9. It is contended on behalf of. the 
appellant on the basis of the plain copy 
of the order dated June 10, 1955 -hat 
the learned District Judge in -accep-ing 
the scheme of composition directed the 
sale of the disputed property to- the de- 
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fendant No. 1, the wife of the insolvent, 
subject to the mortgage. In the first 
place, we cannot look: into the order 


‘which, as aforesaid, is not a certified ` 


copy of the order and, in the second 
place, there is no such direction in the 
order. In the circumstances, the conten- 
tion is rejected. 

10. Next it is contended on behalf of 
the appellant that in view of the deci- 
sions in Shiam Sarup v. Nand Ram, ILR 
43 All 555 : (AIR 1921 All 232) and Rup 
ILR 55 All 503 : 
(AIR 1933 All 449) it should be held 
that the equitable mortgage was validly 


‘created. In the first mentioned case, a 


subsequent mortgage was created dur- 
ing the insolvency “proceeding for the 
purpose of paying off the first mortgagee 
who was the only creditor of the insol- 
vent and who consented to the realisa- 
tion of his debt by a subsequent mort~ 
gage. In the second mentioned case, 
though the property was mortgaged 
after it had vested in the receiver, but 
before the date of the suit, an order was 
made by the learned District Judge the 
effect of which was that the mortgaged 
Property revested in the insolvent. In 
this case, it was held that in view of the 
provision of S. 43 of the T. P. Act, the 
mortgagee was entitled to recover the 
mortgage debt by the sale of the mort- 
gaged property. It is not necessary -for 
us to consider whether the principles 
laid down in the above two Allahabad 
cases are sound, but suffice it to say that 
the facts of those two cases are com- 
pletely different from the facts of the 
present case before us. The disputed pro- 
perty was not mortgaged by the insolvent 
in favour of the appellant with the con- 
sent of creditors for the purpose of 
paying off the debts, nor did the mort- 
gaged property re-vest in the insolvent. 
In these circumstances, we are unable to 
accept the contention made on behalf of 
the appellant that on the basis of the 
principles laid down in the above two 
Allahabad cases, it should be held that 
the mortgage created by the insolvent 
in favour of the appellant was legal and 
valid. 


11. The last point that has been argu- 
ed on behalf of the: appellant is 
that after the scheme of composition was 
accepted by the learned District Judge, 
there was an annulment of the order of 
adjudication .by virtue. of S. 39 of the 
Provincial Insolvency Act. Under S. 39 
if the court approves: the scheme of com- 
position, the order of- adjudication shall 
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be -annulled S. 39 does not provide that 
after the approvat of the scheme of com- 
position, there will be an automatic. an- 
nulment. The court has to pass.an order 
annulling the order of adjudication. Even 
assuming that there has been an annul- 
ment of the order of adjudication before 
the disputed property was sold to the 
defendant No. 1, still in view of Sec. 37, 
the property. of the debtor who 
was adjudicated an insolvent, shall 
vest. in -such person as the court may 
appoint, or in default, shall revert to 
the debtcr to the extent of his right or 
interest therein on such conditions (if 
any) as the court may, by order in 
writing, declare. There is no evidence 
before us to show as to what order has 
been passed by the court under Sec. 37. 
There is also no evidence that the 
property was sold to the defendant 
No. 1 after an arder of annulment of 
the order of adjudication. In our view, 
the court could not pass any order di- 
recting the vesting of the disputed pro- 
perty in the insclvent or his heirs, since 
under the scheme of composition accept- 
ed by ‘the court, the disputed property 
was directed to be sold by the receiver 
to the defendant No. 1. The contention 
made by the appellant in this regard 
has no substance at all and cannot be 
accepted, 


12. Before we part with this case, we 
may dispose of a short point that has 
been urged on behalf of the appellant. 
It has. been argued that the defendant 
No. 1 is the benamdar of the insolvent 
and; as such, is bound by the mortgage. 
It is now well established that a person 
who alleges a transaction to be a benami 
transaction must prove the same. The 
appellant has not adduced any evidence 
whatsoever to prove that the purchase 
of the disputed property by the defen- 
dant No. 1 from the receiver in insolv- 
ency was a benami purchase. It is, how- 
ever, contended on behalf of the appel- 
lant that on the facts that low price was 
paid by the defendant No. 1 for the pur- 
chase of the property, and that she did 
not come to depose in the present suit dis- 
closing her source of purchase money, 
it should be presumed that it was a be- 
nami purchase. We are unable to ac- 
cept this contention. There is no evi- 
dence that the defendant No. 1 pur- 
chased the disputed property at a low 
price. In our opinion, the defendant No. 
1 was not at all obliged to disclose the 
source of the money with which she 
purchased the disputed property. It may 
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be that there is no mention. in the sale 
deed that she purchased it with her own 
stridhana money, but that will not ne- 
cessarily raise any- presumption about 
the benami nature of the transaction. By 
the sale deed, she has acquired title to- 
the disputed property and in the absence 
of positive evidence, it cannot be held 
that the purchase made by her was 
benami. The onus lay on the appellant 
and he has not been able to discharge 
the same. - 

13. For the reasons aforesaid, the 
judgment and decree of the learned Sub~ 
ordinate Judge are affirmed and this ap- 
peal is dismissed. In view, however, of 
the facts and circumstances of the case, 
there will be no order for costs in this 
appeal. 

SHARMA, J.:— I agree. 

Appeal dismissed, 


AIR 1979 CALCUTTA 348 
MRS: PADMA KHASTGIR, J. 


Jagadish Prasad Poddar, Plaintiff v. 
Peter Robbinson and another, Defen- 
dants. i . ' 

Suit No. 502 of 1978, D/- 6-2-1979. 

Specific Relief Act (47 of 1963), Sec- 
tion 37 — Suit for specific performance 
of contract for sale of shares — Plain- 
tiff applying for interim injunction to 
restrain defendants from transferring 
shares and exercising voting. right — 
Evidence showing delay and inaction 
on part of plaintiff to finalise the deal 
— His readiness and willingness to per- 
form his part of agreement in doubt —« 
Injunction refused. 


The defendants entered into an 
agreement with the plaintiff whereby 
the former agreed ‘to sell 
474- shares to the latter and 
one of the . terms of agreement 
was that the plaintiff would complete 


the sale within 60 days of the receipt 
of the approval of the Reserve Bank 
of India to such sale, But the plaintiff 
took no steps to ‘inalise the deal with- 
in the aforesaid period after the receipt 
of approval or thereafter despite requests 
and communications of the defendants, 
to do so. When the agreement was 
eventually cancelled by the defendants 
after waiting for two long months and 
without doing anything to finalise the 
deal; he filed the suit for specific per- 
formance and then applied for an inte= 
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rim injunction to restrain the deen- 
dants from transferring the- said shares 
and exercising their voting right in 
respect of the shares. 

Held, the plaintiff was not entitled to 
grant of injunction. AJthough the L-mi~ 
tation Act allowed the plaintiff three 
years’ time to file his suit for specific 
performance, the grant of an injmc- 
tion was an equitable relief and urless 
and until the Court was satisfied that 
the plaintiff was bona fide in his in- 
tentions and ready and willing to per- 
form his part of the agreement to con- 
clude the deal and was still ready and 
willing to do the same the Court will 
not grant interim relief in his favour. 

(Paras 6 & 7) 

Mr. Nag, for Plaintiff; S. B. Mukner~ 

jee, for Defendants. 


ORDER:—The present application has 
been taken out by Jagadish Prosad 
Poddar for an injunction restraining 
the defendants from transferring, dezal- 
ing with or disposing of or parting 
with the possession of 474 shares of 
Reliance Construction Private Limited 
and for an order appointing a Rece.ver 
over the said shares and also for an in- 
junction restraining the defendant No. 1 
from exercising any voting right in 
respect of those 474 shares, 


-2. The facts shortly are, Peter 
Robinson, one of the Directors of de- 
fendant No. 2, Reliance Construction 
Private Limited entered into an agree- 
ment on 9th March, 1977 with the 
plaintiff whereby he agreed to sel. to 
the plaintiff 474 shares at a price of 
Rs. 300/- each on, inter alia, the Jol- 
lowing terms. and conditions (i) that the 
said sale would be subject to the ap- 
proval of the Reserve Bank of India; 
(ii) completion of the said sale wculd 
‘take place at a time and to be agr2ed 
not later than 60 days following the 
receipt of such approval; (iii) at the 
time of the completion a meeting wculd 
be held by the Board of Directors 
whereby Peter Robinson as Director 
would be recorded as retired and the 
petitioner would be admitted as a Di- 
rector of respondent No. 2. The said 
agreement, according to the plaintiff, 
was entered into partly at Bombay and 
partly in Calcutta. In the plaint itself 
the plaintiff has pleaded that the said 
agreement was arrived at by exchange 
of letters from Bombay and Calcuta. 
The plaintiff offered by his letter. from 


Calcutta which was sent to Peter 
Robinson at . Bombay and Peter 
Robinson has. sent his reply from Bom- 
bay which was accepted by the plaintiff 
in Calcutta. The plaintiff's case is that 
the agreement -was partly arrived at in 
Bombay whereas the case of defendants 
Nos. 1 and 2 is that such contract was 
concluded in Bombay. In para 2 of the 
plaint the plaintiff himself has pleaded 
that the said contract was a contract 
by correspondence which passed from 
the plaintiffs place of business at Cal- 
cutta within the aforesaid jurisdiction 
to the defendants’ -place of business at 
Bombay; as such the contract was 
partly entered into in Calcutta’ and 
partly in Bombay. In para 3 the plain- 
tiff has pleaded that the time in this 
particular case was not the essence of 
the contract but in any event the time 
for completion was extended till 60 
days after llth of May, 1978. Accord- 
ing to the plaintiff by letter dated 21st 
of January, 1978 the respondent No. 2 
forwarded the letter of the Reserve 
Bank of India dated 7th of October, 
1977 and requested the petitioner to 
expedite the purchase of the shares 
from respondent No. 1 in view of the 
conditions imposed by’ the Reserve 
Bank of India in its letter dated 7th 
of October, 1977. By the said letter 
dated 7th of Oct., 1977 Reserve Bank 
of India granted permission to the Re- 
spondent No. 2 to carry on business in 
India for one year on condition that 
the non-resident interest of respondent 
No, 2 should be reduced to below 40% 
within a. period of one year from 20th 
of July. 1977, According to the peti- 
tioner, prior to the receipt of letter 
dated 2ist of January, 1978 the peti- 
tioner had no knowledge whatsoever 
of any correspondence that passed be- 
tween the respondent company and the 
Reserve Bank of India or of the alleg- 
ed permission granted by Reserve Bank 
of India on 7th Oct., 1978. Reserve 
Bank of India ultimately granted per- 
mission to the company for sale of 
those shares. In the meantime on the 
llth of May, 1978 one Mr. Sultoon and 
one Mr. Sethna according to the peti- 
tioner, the purported holders of power 
of attorney on behalf of Peter Robin- 
son, purported to cancel the said | con- 
tract with immediate effect on, the 
ground that Reserve Bank of India’s 
approval was obtained by a letter dated 


Tth of Oct, 1977 and in spite of that 
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fact the petitioner has failed and/or 
neglected to complete the said sale 
within sixty days thereof. According 
to the petitioner prior to 11th of May, 
1978 the respondent No. 2 did not in- 
form the petitioner regarding the said 
grant of approval by the Reserve Bank 


of India with an ulterior motive. Ac- 
cording to the petitioner he is ready 
and willing to perform the said con- 


tract and he hed been ready and will- 
ing to perform the said contract. The 
petitioner has rot accepted the said 
purported. cancellation and repeatedly 
requested the respondents to conclude 
the said deal who have failed and/or 
neglected to transfer the said shares 
in spite of repaated demands made by 
the petitioner: as such the plaintiff has 
filed this suit for specific performance 
and also in the alternative for dam- 
ages, 


3. The case cf the respondent is that 
first of all this Court has no jurisdic- 
tion inasmuch as, according to the peti- 


tioner’s own ‘pleadings he sent the 
letter containing an offer to Peter 
Robinson in Bombay which was 
received by Peter Robinson in 
Bombay and the respondent No. 
l has accepted the said offer 


by posting a letter at Bombay, which 
was received by the plaintiff in Cal- 
cutta; as: such the contract was con- 
cluded at Bombay and not at Calcutta 
as wrongly alleged by the plaintiff. 
Furthermore it is the respondent’s case 
that Jagadish Prosad Poddar went to 
Bombay where he met Peter Robinson 


and also other Directors of the Com- 
pany and they had a meeting there 
whereby it was agreed that those 


shares would be purchased by Jagadish 
Prosad Poddar and sold by Peter 
Robinson; as such the entire transac- 
tion was concluded in Bombay and no 
part of the plaintiffs cause of action 
arises within the jurisdiction of this 
court; as such this court has no juris- 
diction to entertain and/or try and de- 
cide this and to grant any interim re- 
lief. Secondly the respondents have 
contended that apart from writing a 
letter on Ist of March, 1977 which was 
received by Peter Robinson at White 
House, 91, Walkeshwar Road, Bombay 
the plaintiff has not taken any steps 
whatsoever to show his readiness and 
willingness to perform the said contract, 


In fact, according to the respondents, 
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by several telephonic conversations the 
plaintiff was informed about the due 
accord of sanction or permission by 
the Reserve Bank of India in respect of 
the said deal; for that purpose the re- 
spondent craved reference to various 
trunk call bills. The petitioner admit- 
ted to have entered into such telepho- 
nic conversation with the respondent 
but feigned ignorance about the con- 
tents of the said conversation. This is 
first deal and transaction of the plain- 
tiff with the respcndents and the plain- 
tiffs case is that he has entered into 
the said telephonic conversation with 
the respondents in respect of this par- 
ticular deal. It is amazing that al- 
though he admits that he has entered 
into these telephonic conversations but 
it is strange that he failed to enquire 
or it is equally strange that the re- 
spondent did not let the plaintiff know 
about the permission granted by the 
Reserve Bank of India in spite of the 
fact that the company was writing to 
that it is 
willing to transfer the shares to the 
plaintiff. Moreover the respondents have 
relied on various correspondences in 
which they have let the plaintiff know 
about the said sanction granted by the 
Reserve Bank of India and they have 
reminded the plaintiff again and again 
to conclude the said deal as Reserve 
Bank of India has given one year time 
to carry on the said business within 
which period they will have to reduce 
the share holding of non-resident to 
40%; as such the respondent No. 1 as also 
the company was,eager to have this 
deal concluded before the time pre- 
scribed. The plaintiff's counsel submit- 
ted before me that the plaintiff has not 
received those letters as those letters 
were not seni by Registered post with 
acknowledgment due. The time to re- 
duce the said non-resident interest was 
given for one year from 20th of July,. 
1977. By a letter dated 7th of Oct., 1977 
Reserve Bank of India duly accorded 
the sanction for sale of the equity 
shares held by Peter Robinson in fav- 
our of Jagadish Prosad, Poddar an 
Indian National at ‘Rs. 250 per share. 
By a letter dated 24th of Oct., 1977 
M. P. Sethna wrote to Jagadish Prosad 
Poddar thereby enclesing the letter 
dated 7th of Oct., 1977 received from 
the Reserve Bank of India. The com= 
pany also sent a telegram to the plain- 
tiff intimating that Peter Robinson 


-~ to the 
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would be waiting for the plaintif in 
London till the end of October, The 


Controller of Reserve Bank of India 
wrote on the 10th of Nov., 1977 to the 
respondent company.. requesting trem 
to submit particulars: of shares of the 
company after having it certifiec by 
auditors and after having those shares 
transferred from the non-resident to a 
resident. By a letter dated 2ist of 
January, 1978 Mr. Wadia again request- 
ed Mr. Poddar to expedite the purckase 
of shares as the Comapny was allo.ved 
to continue its activity for a perioc of 
one year commencing from 19th of 
July, 1977 by the Reserve Bank of 
India failing which may lead the cəm- 
pany into unnecessary correspondence 
and trouble. This letter was sent: by 
Registered Post with acknowledgment 
due which was received for and on be- 
half of Mr. Jagadish Prosad Pocdar 
which is evidenced from the acknow- 
ledgment receipt card produced at the 
time of the hearing. In the meantime 
Reserve Bank of India again gave a re- 
minder to the company by its le-ter 
dated 21st of Jan, 1978. Mr. Wedia 
again wrote to Mr, Poddar on 6th of 
Feb., 1978 enclosing copies of the letters 
received from the. Reserve Bank of 
India and their respective replies. On 
the 10th of Nov., 1977 the Reserve Bonk 


of India again wrote a letter to -he 
Company reminding it to submit he 
particulars of share holding of <he 


company after the shares are transtfer- 
red and after it:is duly ‘ certified by 
Auditors. By a letter dated: 21st of Jan. 
‘1978 the Controller, Reserve Bank of 
India again reminded the company to 
submit particulars as. asked for earlcer. 
By a letter dated 6th of Feb., 1978 bir. 
Wadia wrote on behalf of the. compeny 
Controller, Reserve Bank of 
India, stating. that the shares have not 
been transferred so far from Peter 
Robinson to Jagadish Prosad Podcar 
and contended that they would furnish 


the requisite . particulars immediately 
after the said shares are transferred 
and after having it duly audited y 


auditors. The company. further wrote 
that the company has no desire to re- 
duce the share capital by any otker 
method as the shares are going to be 
transferred from Peter Robinson to 
to Jagadish Prosad ` Poddar which would 
bring down the share held. within tae 
limits of 40%. By a letter dated 6th of 
April, 1978, the Controller again re 
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minded the company to furnish parti- 
culars of the share held in the com- 
pany after the - shares are transferred 
which should be duly certified by the 
Auditors. In the letter .dated 7th of 
April, 1978 written by the company to 
the Contrcller, Reserve Bank of India, 
the company brought’ to the notice of 
Reserve Bank of India that the com- 
pany has been consistently in touch 
with Peter Robinson and Jagdish Prasad 
Poddar and have been sending copies 
of the relevant correspondence that 
have passed between. the company and 
the Contraller, Reserve Bank of India, 
for their information and necessary ac- 
tion but the company regretted that in 
spite of the said reminders the transfer 
documents have not been duly execut- 
ed by the parties; as such the matter 
has remained in abeyance and also as- 


sured that instruction of Reserve Bank’ 


of India would be immediately carried 
out by the Company. By a letter 
dated 7th of April, 1978 Mr. Wadia en- 
closed a copy of the letter of the Re- 
serve Bank of India to Mr. Peter 
Robinson and Mr, Poddar for necessary 
information and necessary action 
which was sent by Registered post with 
acknowledgment due and which has 
been received for and on behalf of 
Jagadish Prosad Poddar and the original 
acknowledgment receipt card has been 
produced at the-time of hearing. There- 
after on the 11th of May 1978 by vegis- 
tered post the company sent a tetter 
through Mr. Sultoon to the effect that 
the agreement entered into between 
Peter Robinson and Jagadish Prosad 
Poddar regarding purchase and sele of 
474 equity shares of Reliance Construc- 
tion Private Limited stood cancelled 
with immediate effect as the transac- 
tion could not be completed within 
sixty days even after receipt of the ap- 
proval of Feserve Bank of India, The 
said letter also mentions that Mr. Pod- 
dar was aware that such approval was 
given by Reserve Bank of India on 
7th of Octcber 1977. This letter was 
sent by Registered post with acknow- 
ledgment due and has been received 
for and on behalf of Jagadish Prosad 
Poddar. The - company also wrote a 
letter on.11th of May, 1978 to. Reserve 
Bank of -India stating that the agree- 
ment has been cancelled by Mr. Peter 
Robinson through his constituted 
torney. 


at- - 
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4. From the series of- correspond- 
, ence that passed by and between 
the parties it would appear that save 
and except writing a letter containing 
an offer for purchase of the said shares 
Mr, Jagadish Prosad Poddar neither 
chose to reply any of the letters re- 
ceived by him nor he on his own ac- 
cord wrote any letter to the Company 
enquiring about the said proposed 
transaction with the object of conclud- 
ing the sale deal. He maintained a 
stoic silence and did not even choose 
to reply to the letters sent to him by 
registered post with acknowledgment 
due. It is amazing that even after the 
receipt of the letter dated 11th of May, 
1978 whereby agreement entered into 
by Mr. Peter Robinson with Mr. Jaga- 
dish Prosad Poddar has been purport- 
ed to be cancelled by the constituted 
Attorney, it has not been challenged 
and/or replied to by Mr. Poddar. In 
spite of the said letter he did not ex- 
pedite the transaction nor did he con- 
clude the deal. Instead he waited till 
July, 1978 to file the present suit for 
specific performance and then applied 
for injunction restraining the Company 
and Peter Robinson in any way deal- 
ing with or disposing of the said shares. 
There is no iota of evidence that since 
the entering into of the agreement with 
Mr. Peter Robinson the plaintiff was 
ready and willing to carry out his part 
of the agreement or to conclude the 


deal, In spite of receiving several let- 
ters and in spite of having several 
telephonic . conversation the plaintiff 


chose not to ramind the company re- 
garding the said sale or himself took 
any initiative to conclude the said 
deal. 

5. Mr. S. B. Muxherjee appearing on 
behalf of respondents, submitted that 
leave under clause 12 has been wrong- 
fully obtained as this court has no 
jurisdiction to entertain and to try the 
suit and grant interim relief. But his 
client having chosen'not to take out 
any application for revocation of leave, 
as such I am not called upon to decide 
whether this court has jurisdiction to 


try the suit to revoke the leave at the. 


moment. I am not satisfied, however, 
after going through various corres- 
pondence and the affidavits filed on 
behalf of the parties as to readiness 
and willingness of the plaintiff. 

- 6. Although Mr. Nag, appearing on 
behalf of the plaintiff, has argued that 
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as Limitation Act allows his client three 
years time to file the suit for specific 
performance and for necessary: relief, 
as such delay on the part of his client 
is not fatal for his client in getting a 
decree as also interim reliefs, granting 
ef an injunction as also an order for 
appointing a receiver is an equitable 
relief, unless and until the Court is 
satisfied that the plaintiff was bona fide 
in his intentions and diligent and the 
plaintiff was ready and willing to per- 
form his part of the agreement as also 
to conclude the deal and the plaintiff 
is still ready and willing to do the 
same, the Court will not grant interim 
Telief in his favour specially in view 
of the fact that in spite of repeated 
reminders and the letter of termina- 
tion the plaintiff has taken it lying 
down and has chosen not to reply to 
series of letters but file the suit two long 
months after the said letter of termi- 
nation and obtained an interim order 
from His Lordship Mr. Justice T. K. 
Basu. Mr. Nag also argued on the 
point of balance of convenience and 
submitted that if there is an order of 
injunction the company would not be 
prejudiced at all and nor the company 
would come to a grinding halt if the 
company is restrained from dealing 
with or disposing of the said 474 shares 
of the said company, The plaintiff .can- 
not remain idle and choose to come at 
any time it pleases him simply because 
the law of limitation grants him three 
years time. While granting such reliefs, 
delay coupled with other facts of this 
case, including the conduct of the plain- 
tiff become relevant. The plaintiff chose 
not to reply to the letter of termina- 
tion. The Reserve Bank of India grant- 
ed permission to the Company to do its 
business for a period of one year from 
July, 1977 to July, 1978. In spite of 
repeated reminders Mr. Jagadish Prosad 
Poddar did not complete the sale nor 
did Jagadish Prosad Poddar reply to 
the letters written by the company al- 
though the correspondence that passed 
between Reserve Bank of India and the 
respondents were enclosed with the 
letters written to Jagadish Prosad Pod- 
dar. The company had no choice but 
to comply with the directions of the 
Reserve Bank of India; as such after 
allowing sufficient time to the plaintiff 
to conclude the deal the respondents 
have chosen to cancel the agreement. 


f 
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‘Moreover ‘there. is. a serious -challenge 
regarding the jurisdiction of this court. 
In view ‘of the pleadings as pleaded in 


‘the plaint itself it is subject to dispute. 


whether this court has any jurisdiction 
to entertain this suit or not. 


7. Originally it was agreed by and 
between the parties under the agree- 
ment itself that the transaction should 
be completed within sixty days 
from the date of sanction accorded by 
the Reserve Bank of India. From the 
correspondence that passed by and be- 
tween the parties it would appear that 
such sanction was given by the Reserve 
Bank of India on 7th of October, 1977: 
The parties failed to complete the deal 
within sixty days from that date. It is 
the plaintiff's own pleading that in any 
event the time to conclude the said 
transaction was extended by sixty days 
from 11th of May, 1978; even then the 
plaintiff has chosen not to conclude 
the deal within the period as pleaded 
by him. Mere delay may. not be a 





Mr. Peter Robinson offering to purchase 
the said shares the plaintiff did not 
take any steps whatsoever nor did he 
express his intention to carry out the 
ideal. or conclude the said transaction. 


his slumber and decided tofile the suit 
and obtained an order of injunction by 
suppression of material facts. As such 
Iam inclined not to pass any order 
in favour of the plaintiff at this stege, 


8. There will, however, be a stay of 
operation of the order for ten days. 
Mr. Hazra waives service of writ of 
summons. By consent of the parties 
time to file the written statement is ex- 
tended by three weeks from date. Cross 
order for discovery within a fortnight 
thereafter. Inspection forthwith there- 
after. Suit to appear in the Appro- 
priate Prospective List two mon-hs 
hence. 


_ 9 Liberty to appeal. 
Order accordingly. 
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` Abdul Latiff Molla, Petitioner v. Fazal 
Ali Karikar, Respondent. 

Civil Rules Nos. 2664 (s) and 2935 (s) 
7-6-1979. 

Civil P. C. (1908), O. 22, R. 9 — Limi- 
tation Act (1963), S. 5 — Application for 
substitution — Inordinate delay in filing 
application — Condonation — Ignorance 
of law — Appellants illiterate women 
living in Parda and knowing nothing 
about Iaw and procedure — No action 
taken for substitution for 7 years though 
they knew about death of respondent and 
existence of heirs — Held that the delay 
was bona fide and could be condoned. 
AIR 1925 Cal 684 (1), Foll. (Para 3) 
Cases Referred: Chronological Paras 
(1925) 29 Cal WN 472: AIR 1925 Cal 

684 (1) 3 

.B. K. Panda and M. K. Roy, for Peti- 
tioner in 2664 (s) of 1978; A. Kabir, for 
Respondent in 2664 (s) of 1978. 

ORDER: — Both these Rules are 
under S. 5 of the Limitation Act for 
condoning the delay in filing the appli- 
cations for substitution. 

2. In C. R. No. 2664 (s)/78 there has 
been inordinate delay in making the 
application for substitution after setting 
aside abatement. The appellants Nos, 1 


and 2 are semi literate villagers 
living in the extreme interior part of 


District 24-Parganas and appellants Nos. 
3 and 4 are illiterate village women 
living under Parda. Both of them are un- 
sophisticated women knowing nothing 
about law and procedure. 

3. It is stated in para 2 of the peti- 
tion by the petitioner-appellants that 
on 24-8-1978 they knew about the death 
of respondent Fazal Ali Karikar who had 
died on 29-68-71 and they also knew 
about the heirs and legal representatives 
of the said deceased respondent. But 
they did not know that the heirs should 
be substituted in place of the deceased 
respondent. Incidentally the appellant 
No. 1 contacted his lawyer seven years 
after ie. on 24-8-78 and casually told the 
learned Advocate that the respondent had 
died leaving behind certain heirs. It was 
then that the petitioner was informed 


- that it was necessary to have those heirs 


and legal representatives substituted in 
place and stead of the deceased respon- 
dent. Accordingly the appellant No, 1 
again saw his learned Advocate on 26-8- 
1978 and furnished necessary informa- 
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tion in connection with the heirs of the 
deceased respondent. 26th and 27th were 
holidays and hence the application for 
» substitution after setting aside. abate- 
ment was made on 28-8-78. It is true that 
there has been inordinate delay in filing 
the application for substitution. But con- 
sidering the facts and circumstances of 
the case and the status of the appellants 
the delay is certainly bona fide. Accord- 
ingly the same is condoned and the 
labatement is set aside. In this respect I 
lam fortified in my view by a Division 
Bench decision reported in (1925) 29 Cal 
WN 472 (Krishria Mohan Ghosh v. Sura- 
pati Banerjee). That is a case where also 
due to ignorance substitution was not 
made and consequently the appeal abat- 
ied. But upon the explanation being 
zivani to the effect that they were igno- 
rant and did not know at all the statu- 
tory provisions of law or that it was at 
lall necessary that the legal heirs be 
substituted their Lordships condoned the 
delay as the explanation for delay was 
satisfactory and it was by bona fide mis- 
take. 


4. The Rule is made absolute and the 
abatement is set aside. Let the heirs and 
legal representatives of the respondents 
as mentioned in the petition be brought 
on record and substituted in his place and 
stead. i 

5. No order is made as to costs. 

6. This judgment will govern the 
other Rule, being C. R. 2935(s)/78, which 
is also made aksolute. 

Rule made absolute. 


AIR 1979 CALCUTTA 354 
M. N. ROY, J. 


Abdul Kafi Khan, Petitioner v. Union 
of India and others, Respondents. 


Civil Rule No. 3831 (W) of 1976, 
D/- 11-4-1979. 

Constitution of India, Art. 226 — Terri- 
torial jurisdiction of Calcutta High Court 
— Disciplinary proceedings against Rail- 
way servant taken by authorities in 
Bihar — Show cause notice against re- 

_ moval from service also issued by autho- 
rity in Bihar — Writ petition challenging 
those orders — Calcutta High Court has 
no jurisdiction to entertain the petition 
merely because head office of Railway 
was located in Calcutta, when neither 
the cause of action ner any part thereof 
arose within its territorial jurisdiction — 
(Civil P. C. (1908), Ss, 20 & 141). 

(Paras 11, 14, 15) 
ieee ee ee 
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Abdul Kafi Khan v. Union of India (M. N. Roy J.) 


ALR. 


When the General Manager has not as 
yet passed any order, even though repre- 
sentation has been made to him by the 
petitioner, which has not as yet been 
determined, no cause of action or any 
part thereof, has. arisen within the juris- 
diction of the Calcutta High Court and 
as such, that Court would have no juris- 
diction tc hear and determine the writ 
proceeding. (Para 11) 


Cases Referred: Chronological Paras 
TLR (1966) 1 Cal 14: AIR .1966 Cal 


275 10 
AIR 1961 SC 532 13 
AIR 1954 SC 207 13 
AIR 1953 SC 210 13 


Mrs. Kanika Banerjee, for Petitioner; 
S5. K. Roychowdhury, for Respondents. 


ORDER: — In this Rule, the peti- 
tioner has impeached the charge-sheet in 
Annexure 'B’, the enquiry report in 
Annexure ‘G’ and the show cause notice 
in Annexure ‘H’, contending them to be 
bad, illegal, improper and issued in vio- 
lation of principles of natural justice 
apart from contending. that they were 
also in contravention of Railway Ser- 
vices Discipline and Appeal Rules 1968 
(hereinafter referred to as the said 
Rules) and also of Art, 311 of the 
Constitution of India. 


2. The petitioner has stated-ito have 
been appointed by the Divisional Super- 
intendent, Eastern Railway respondent 
No. 3 on 23rd: Jan. 1959 and at the time 
material to the issue of the Rule, he was 
working as a Switchman at Kechki in 
Bihar. He has also claimed to be per- 
manent Class III staff. It appears that on 
10th March 1974 Up Barwadih-Dehri-on- 
Sone-Mughalsarai Passenger, the driver 
of which was one Shri Musafit and Shri 
N. K. Pandey, was the guard, left Mangra 
Station and reached up Loop Line at 
Kechki at about $10 am. It has heen 
stated that because of a fault at the 
relevant time in the overhead lime, 
tokenless working between stations from 
Mangra and Chianki was suspended and 
paper line clear had been introduced. 
The petitioner at the material time was 
working as a Switchman in West Cabin, 
Kechki. He has stated to have given duly 
a slot to East Cabin and exchanged pri- 
vate number with the Station Master 
on duty. After arrival of the concerned 
train, the petitioner has stated to have 
gone to point No. 16, which was set for 
down main line to release the detector 
so that he could divert the train from up 
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Loop Line to..main line after reversing 
the -lever point. The petitioner has alleg- 
ed that during such operation the train 
started and he immediately ran with the 
red. flag for stopping the same. The peti- 
tioner- has also stated that he asked one 
Shri. Babulal, the relieving Switchman, 
who was. present. at that time, to show 
danger signal to the train. But all these 
attempts failed and the concerned train 
entered into the sand-hump and the en- 
gine was derailed. [It is the case of the 
petitioner: that neither any bogie was 
derailed nor there was injury to any pər- 
son. However, the passengers of the train 
became very angry and furious and they 
started chasing the petitioner and he in 
fear and for the purpose of saving him 
from the onslaught of the passengers, 
fled away from. the place. 


3. There was an on spot enquiry and 
a report by the enquiry committee to the 
following effect: 


“The Switchman on duty in W/Cabin 
Shri Abdul Kafi Khan is prima. facie 
responsible for giving Private Numter 
69 to the Station Master on duty at 
Kechki Station for issue of OP/T. 27 ‘or 
the defective up loop starter signal or 
starting I B.D.M. Passenger from there to 
main line without setting the relevant 
points for main line and having them set 
in the normal position to sand-hump. 
Thus he violated subsidiary R. 53 (e) (i i). 


(2) Shri B. M. Dev, train examiner 
and Shri Manbodh, Fitter of Barawad-h, 
who examined the rake at Barawad_h, 
are prima facie responsible for allowiag 
it to be worked as I B.D.M. Passenger 
train with weak Brake Power of 66% 
active vacuum cylinders only as out of 
12 cylinders on the train, four cylinders 
were converted blank (inactive). They 
thus, violated instructions contained in 
CME Calcutta left No. MC/208/PT tI 
dated 6-6-1966. 


- 4, Thereafter, on 19th March 1974, 
the petitioner was suspended by an 
order of the -Divisional Safety Officer, 
Respondent No. 4, whose office is” at 
Dhanbad at Bihar and outside the terri- 
torial jurisdiction of this Court. Then on 
29th July 1974, a charge-sheet in Annex- 
ure ‘B’ was issued to the petitioner alleg- 
ing that on 10th March 1974, he gave a 


Private No. 69 to the Station Master on ~ 


duty at Kechki for the issue of OP/T-27 
for the defective Loop Starter signal for 
the concerned train for main line, with- 
out setting.the relevant points for such 
line and leaving them:set in normal- posi- 
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tion to sand hump. As-such he violated 
subsidiary R. 52- (e) (ii) (sic.) . The state- 
ments of allegations. -which were based 
on the findings of the enquiry as above, 
were also set along . with. the charge- 
sheet. This charge-sheet was issuec by 
the Assistant Operating Superintendent, 
Dhanbad, Bihar, Respondent No. 5, who 
is also admittedly outside the terricorial 
jurisdiction of this Court. This charge- 
sheet, has of course been claimed bv the. 
petitioner to be illegal, bad, void and un- 
authorised, as the same was issued by the 
Assistant Operating Superintendent, who 
was not his appointing authority and 
certainly inferior in rank than such au- 
thority. The petitioner, as mentioned 
above, has claimed the Divisional Super- 
intendent, Eastern Railway, Respondent 
No. 3, to be his appointing authority. 
That apart, he has claimed that the 
Assistant Operating Superintendent had 
no power or any authority to issue a 


. charge-sheet for major penalty, in view 


of Railway Board’s Circulars. 


5. The petitioner, it appears made 
representations denying the charges and 
raising the points as aforesaid for consi- 
deration, He has stated that he further 
asked for the Private number sheet and 
also made, a, representation for holding 
proper enquiries for bringing out the 
truth. However, the Assistant Operating 
Superintendent, ` Dhanbad, was appointed © 
the Enquiry Officer in the case anë the 
necessary enquiry by’ him commenced 
on 28th Nov. 1974. The enquiry as held, 
has also been claimed to be contrary to 
law, practice and procedure, apart from 
being in violation of principles of natu- 
ral justice. [It has been alleged tha: al- 
though the defence helper of the peti- 
tioner was present, yet the petitioner was 
not allowed entry in the room when wit- 
nesses were ‘examined and the enquiry 
officer failed and neglected to have the 
evidence as adduced by’ the witnesses to 
sign their evidence after the same was 
recorded. This has been claimed to be 
contrary to the requirements under the 
Rules. It has also been alleged that even 
on the evidence as recorded, the guilt 
of the petitioner was not established. It 
is also true that a defence note was filed 
by the defence helper of the petitioner 
pointing out the illegalities and irregula- 
rities. It has further. been. alleged that if 
the Station Master concerned was vizi- 
lant, the accident could have been avoid- 
ed and there was no negligence on the 
part of the petitioner. 
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' 6 The Enquiry Officer, on considera- 
ration of the available materials, found 
the petitioner guilty of the -charges as 
alleged, Agreeing with such réport and 
findings, the Divisional Safety Officer, 
Respondent No. 4, issued the concerned 
show cause notice in Annexure ‘H’, ask- 
ing the petitioner to show cause, why he 
should not be removed from service. At 
this stage the present Rule was obtained. 


7. Mrs. Banerjee, appearing in sup- 
port of the Rule contended that the en- 
tire proceedings was. vitiated by non- 
compliance with the principles of natural 
justice apart from the fact that the 
findings arrived at were baseless, without 
jurisdiction and unauthorised as the pro- 
ceedings were initiated improperly and 
the same on which initiation were also 
conducted with such defects. It was her 
contention that the charge sheet was 
issued by an authority lower in rank 
than the appointing authority. of the 
petitioner, the petitioner was not allow- 
ed to be present in the proceedings; 
private number, although asked for, was 
not supplied, the Disciplinary Authority 
acted with bias and prejudiced mind or 
notion, because he was the person who 
issued the charge-sheet and was also a 
member of the fact finding enquiry and 
there was violation of the provisions as 
contained in Accident Manual and more 
particularly R. 172 of the same. It was 
also contended by her that the enquiry 
and so also the proceedings thereunder or 
the findings as arrived at, were vitiated 
as neither he nor his, defence helper or 
the Enquiry Officer, has signed them 
duly. 

8. The above submissions and allega- 
tions have been categorically denied by 
Mr. Roychowdhury, on a reference to his 
clients’ affidavit-in-opposition dated 30th 
July 1975. A plain copy of the said oppo- 
sition has been kept in the record as the 
original is not available. Mr. Roychow- 
dhury has of course stated that the origi- 
nal has been filed in the office. The peti- 
tioner has also filed his reply to the 
same, 


9. Before dealing with the case on 
merits and that too on the basis of the 
pleadings as mentioned above, I think a 
preliminary point regarding the juris- 
diction of this Court, to hear this matter, 
as taken by Mr. Roychowdhury, should 
be decided frst, as if answer to such 
point is in favour of the respondents and 
against the petitioner, then I shall not be 
required to go into the. merits, of the 
case, 


v. Union of India (M. N. Roy J.) ALE. 


10. In view of the admitted facts viz.. 
the impugned orders were -not passed by 
any authority who is within the terri- 
torial jurisdiction of this Court, Mr. Roy- 
chowdhury, took the preliminary point 
as mentioned above and contended that 
this Court will not be competent to 
decide the case and the issues as involv- 
ed. There is no doubt that the orders as 
impeached were passed by the respon- 
dents Nos. 3, 4 and 5, whose offices are 
outside the territorial jurisdiction -of this 
Court. Mrs. Banerjee, appearing in sup- 
port of the Rule contended that since the 
General- Manager of Eastern Railway, has 
his office, which incidentally is the Head 
Office, within the territorial jurisdiction 
of this Court, so even in spite of the fact 
that such orders were passed by autho- 
rities outside the territorial jurisdiction, 
this Court will have jurisdiction to inter- 
fere and determine the issues involved, 
as the location of the General Manager’s 
office here, within the jurisdiction of this 
Court, would bring the case fairly and 
squarely within S. 20 read with S. 141, 
Civil P. C. Section 20 lays down that 
subject to limitation as mentioned in 
the Code, every suit shall be instituted in 
a Court within the local limits of whose 
jurisdiction (a) the defendant, or each of 
the defendants where there are more 
than one, at the time of the commence- 
ment of the suit actually and volun- 
tarily ` resides or carries on business or 
personally. works for gain; (b) any of the 
defendants, where there, are more than 
one, at the time of the commencement of 
the suit, actually and voluntarily resides 
or carries on business, or personally 
works for gain, provided that in such case 
either the leave of the Court is given, or 
the defendants who do not reside or 
carry on business, or personally work for 
gain, as aforesaid, acquiesce in such 
institution; or (c) the cause of action, 
wholly cr in part, arises. As mentioned 
above, it was contended by her that 
since the General: Manager has his office 
here, who again, is the representative of 
the Union of India and superior of the 
respondents Nos, 3, 4 and 5, this Court 
would be competent to decide and hear 
the matter. She also contended that the 
provision of the Civil P. C. would he 
applicable in this case as the cause of 
action arose before the amendment of 
S. 141 by the Amendment Act of 1976 
and the more so when such amendment 
is not retrospective. She relied on the 
‘determination of this Court in the ‘case 
of ‘Krishna Lal Sadhu v. State of West- 
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Bengal, ILR (1966) 1 Cal 14, where it. has 
been observed that the provisions of <he 
C. P. C., 1908 would apply to writ pro- 
ceedings under Art. 226, which are pro- 
ceedings in Court of Civil Jurisdiction 
attracting S. 141. The. fact that -he 
amendment of S. 141 is not. retrospective 
cannot be doubted or disputed. But even 
if the provisions of the Code, before the 
Amendment of S. 141 in 1976 has or had 
application in this case, we. have got to 
see and find out whether this application 
is maintainable here in view of the lcza- 
tion of the records and those who Paced 
them. 


11, Thus, we shall have to find out 
whether the cause of action or any part 
thereof has actually accrued or arisen 
within the jurisdiction of this Court. 
“Cause of action”. means the whole of 
the material facts, which it is necessary 
for the plaintiff to allege and prove in 
order to succeed. As observed in 
celebrated decisions; it is not intended 
to comprise every fact which may be 
proved in evidence and has no relaticn 
to the defence that may be set up. It is 
synonymous with the right to issue. It 
should be given its ordinary meaning. In 
wider sense, it means the necessary con- 
ditions for ‘the maintenance of the suit 
and in a restricted sense, it means circun- 
stances forming the infringement of lhe 
right or the occasion for the action. Such 
cause of action must be antecedent to 
the institution of the suit. The accrual 
of a part of the cause of action within 


the territorial jurisdiction of a Court is 


sufficient to maintain the connected peo- 
ceeding before it. Thus, the questian 
would be and as argued by Mrs. Baner- 
jee, whether the location of the office of 
the General Manager, who admittedly ‘is 
the delegate of the Union of India, (who 
‘is the owner of the Railways) and -ke 
“superior of the respondents Nos. 3, 4 anc 5, 
although no order has been passed by such 
General Manager, would come within 
the purview of the partial cause of action, 
giving thereby this Court the right end 
jurisdiction to determine the issue. In my 
view, when the General Manager has not 
as yet passed any order, even though a 
representation has been made to him by 
the petitioner, which has not as yet been 
determined, no cause of action or eny 
part thereof, has arisen within the juris- 
diction of this Court and as. such, this 
Court would have no jurisdiction to heer 
and: determine this proceedings. 


12, It must be mentioned further that 
Mr. ‘Roychowdhury, appearing for: ke 


. the line as mentioned above, 
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respondents, apart . from contending in 
‘also . con- 
tended on the evolution of Art. 226 of the 
Constitution of India, . that this Court 


-would not also have jurisdiction to hear 


and decide the matter. He first relied on 
the provisions of Art. 226 as it stood on 
the commencement of the Constitution 
and then to its gradual evolution up to 
the present day and submitted that in 
the facts and circumstances of the present 
case, when there is no doubt that no 
order has been passed within the juris- 
diction of this Court, this Court should 
not make any interference, as it has no 
jurisdiction, because neither the cause of 
action nor any part thereof, has arisen 
within its territorial jurisdiction.. 


13. It is true that Art. 226 was 
amended by the Constitution (15th 
Amendment) Act, 1963, whereby cl. (1-A) 
to Art. 226 (1) was incorporated and 
such incorporation has enlarged the 
territorial jurisdiction of the High Court 
in writ matters, so as to include places 
within which the cause of action has ari- 
sen. Previously, the jurisdiction was limit- 
ed to places within which the authorities 
against whom the writs were issued, 
were. located. Thus, on a reading of 
Art. 226 (1), twofold limitations of the 
jurisdiction of the High Court would be 
apparent viz., the power is to be exercis- 
ed throughout the territories in relation 
to which the High Court exercises juris- 
diction, which means that writs issued 
by the High Court could not go beyond 
the territories subject to its jurisdiction 
and (2) the person or authority, to whom 
the writs are issued, must be within the 
territories subject to the jurisdiction of 
the High Court, which means that such 
persons or authority, must be amen- 
able to the jurisdiction of the High 
Court, either by residence or loca- 
tion of records within ` those terri- 
tories. The above rule has been evolved 
from the determination starting from 
the case of K. S. Rashid & Sons v. 
Income-tax Investigation Commission, 
AIR 1954 SC 207 and followed there- 
after. In terms of the decision of the 
Supreme Court in the case of Election 
Commission, India v. Saka Venkata Rao, 
AIR 1953 SC 210 which has again been 
followed in the subsequent determina- 
tions, it is essential for the exercise of 
the power of the High Court under Art. 
226 (1), that the persons or authority to 
whom the writ is issued, must reside or 
be located within the jurisdiction : of 
the . High Court, On the basis: of the 
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judicial pronouncements and the pro- 
visions of the Constitution of India, 
Union of India resides everywhere and 
as such all High Courts now have juris- 
diction to issue writs against Union of 
India, for the redress of the actions as 
taken by them. The view as taken by 
the Supreme Court in the case of Elec- 
tion Commission, India v. Saka Venkata 
Rao (supra) has been approved and re- 
iterated again in the. case of Khajoor 
Singh v. Union of India, AIR 1961. SC 
532 and it has been observed that it was 
not permissible to read in Art. 226. the 
residence or location of the person 
affected by the order passed, in order 
to determine the jurisdiction of the 


Court and.such jurisdiction depends on - 


the person or authority passing the 
order being within the jurisdiction of 
the High Court. The provision as to 
cl. (1-A) of Art. 226 (1) was inserted 
in the light of the decision of the Sup- 
reme Court as mentioned above and now 
the location of the subject-matter or 
the' parties to the controversy is imma- 
terial for the purpose of determining 
the jurisdiction of the High Court under 
Art. 226 (1). Still then, the cause of 
action or any part thereof should arise 
or accrue within. the territorial juris- 
diction of the Court concerned. 


14, So on the basis of the determina- 
tions as referred to hereinbefore, and 
when admittedly either the cause of ac- 
tion or any part thereof, never arose or 
accrued within the territorial _jurisdic- 
tion of this Court and the orders im- 
peached were passed by the authorities 
at Bihar, this Court, as contended by 
Mr. Roychowdhury, would have no 
jurisdiction either to entertain this peti- 
tion or issue the writs as asked for. 
The position would have certainly been 
different, if any order was, either pas- 
sed by an authority within the jurisdic- 
tion of this Court or such or any order 
was served within such jurisdiction. 
These facts, not having been present 
admittedly, I hold, not only the cause 
of action but no part of the same, arose 
within the jurisdiction of this Court. 
The submissions of Mrs. Banerjee that 
since a representation in the form of a 
letter demandirg justice has been made 
to the General Manager, who has his 
office within the jurisdiction of this 
Court, this Court would have jurisdic- 
tion to entertain this application, in my 
view. are of no substance. 


- 15. In ‘view of the above, I hold that 
the application should and so also the 


ALR 
Rule fail on the preliminary point a 


Nanda Rani 


raised, -The Rule is thus discharged. 
There will however be no order fo 
costs. 


16.- I must also have it on record 
that in view of the order -which I have 
proposed, I have not gone into or con- 
sidered and decided the case on merits 
of the -respective contentions and all 
points as taken are kept open. This 
will not also prejudice the petitioner 
from approaching the appropriate forum 
for the redress of his grievances, if he 
is so advised. 


17. The stay of operation of this 
order as prayed for is refused. 
Rule discharged 
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Bikash Kumar Mukherjee and others, 
Appellants v. Smt. Nanda Rani Mukher- 
jee and others, Respondents, 

A..F, O. D. No 169 of 1976, D/- 104- 
1979. 

(A) Hindu Wri Act (1955) See- 
tion 7 — Marriage between Brahmin 
and Non-Brahmin — Validity — (Hindu 
Law — Marriage}. — 

A marriage between a Brahmin and a 
Non-brahmin was prohibited in Hindu 
Law before the passing of the Hindu 
Marriage Act. Even if such a marriage 
was performed after 1949 but before 
the passing of that Act, the marriage 
was valid according to Hindu Marriage 


Validity Act, 1949. (Para 4) 
(B) Evidence Act (1872), Section 114 
-~ Presumption of marriage — When 


tan be drawn. (Hindu Law -~ Marriage) 


Where a man and a woman were living 
together for long time, the man acknow- 
ledged- the woman’s children as his 
own children and treated the woman as 
his wife, they were recognised by all 
persons concerneé as man and wife and 
so described in documents like ration 
card, voters’ list. and School Register, 
there is a strong presumption that the 
woman was the wife of the man and 
the children were legitimate children. 
Where the factum of celebration of some 
form of marriage is established the Court 
is justified in the circumstances of the 
case in raising the legal presumption of 
lawful marriage arising out of long 
cohabitation and repute: The presump- 
tion is a rebuttable presumption. Case 
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law reviewed. (1901) ILR 28 Cal 37: and 
ATR 1965 sc 1564; Distinguished. : 
AP are 4) 
Cases. ' Referred : 

AIR 1971 Mad 330 4 
AIR 1965 SC 1564: 1965 ae Cri LJ 544 4 
AIR 1952 SC 231 4 
AIR 1948 Lah 129 (FB) 4 
(1921) 63 Ind Cas 387: AIR 1921 Lah a 


(1911) 38 Ind App 122 (PC) 
(1911) ILR 34 Mad 277 

` (1908). 35 Ind App 41:5 All LJ 63 (PC) 4 
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B. C. Dutt, N. C. Mitter and Mrs, 
Sukiran Biswas, for Appellants; Amiya 
Narayan Mukherji, for Respondents, 

N. C. MUKHERJI, J.:— This is an 
appeal against the judgment and decree 
passed by Shri S. K. Ghosh, Judge, 7th 
Bench, City Civil Court, Calcutta dated 
28th Jan. 1976, in Title Suit No. 91 of 
1971. The plaintiffs are the a acca 
in this Court. 


2. The plaintiffs brought. a suit deg 
recovery of khas possession upon declara- 
tion of title and for other reliefs. The 
dispute is in respect of two propert-ss, 
namely, premises No. 36, Nabin Sarkar 
Lane, and 45, Baghbazar Street, Cal- 
cutta. The former is a two storevred 
pucca building and the latter is a thika 
tenancy consisting of about 10 rooms of 
which some are in the occupation of 
tenants, - It is the plaintiffs’ case that 
both: the suit properties: originally be- 
longed. to one Benoy . Mukherjee who 
died in 1946 leaving his two sons Bioy 
and Basanta as his sole heirs. Basar:ta 
died unmarried in Aug. 1969 leaving his 
brother Bijoy as his sole heir.. On 
Bijoy’s death in 1970 his sons Bikash. end 
Bivash, plaintiffs Nos. 1 and 2 and-the 
children and widow: of Bijoy’s predeceas- 
ed son Biman inherited his properties: 
They are plaintiffs Nos. 3 to 5. All ihe 
plaintiffs are in khas possession of the 
entire premises No.. 36 Nabin Sarkar 
Lane. Defendant No. 1 Sm. Nandarani 
Mukherjee is the mother and guardian 
of the minor childern (defendants 2 to 
5.) She was a concubine of Basarta 
Mukherjee and lived’ with him and her 
children at 45, Baghbazar Street, Calcutta, 
till Basanta’s death. They have no right, 
title and interest whatever in any of fae 
suit properties, But defendant No. 1 
fraudulently obtained a certificate of 
guardianship in respect of person and 
properties of defendants Nos. 2 to 5 
under S. 10 of the Guardians and Wards 
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Act from the City Civil Court, .Calcu-ta. 
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on 12-12-69 in Act VIII Case No. 28 of 1969 
falsely claiming that the minors are heirs 
of Basanta Mukherjee. The plaintiffs, in 
the circumstances, prayed for a declara- 
tion of their 16 annas titles in both the 
suit properties upon a finding that the 
above ‚guardianship «certificate granted 
to` defendant No. 1 is null and void and 
not binding upon the plaintiffs, : They 
also prayed for recovery of khas.. pos- 
session of premises No. 45, Baghbazar 
Street, Calcutta. . . 


3. The defendants contested the suit 
and denied all the material allegations 
of the plaint. The defence is that pre- 
mises No. 45, Baghbazar Street belonged 
to Basanta exclusively . and not to his 
father . Benoy, that defendant No. 1 
Nandarani is the legally married wife 
of Basanta and that defendants Nos. 2 
to 5 are .their legitimate children, that 
Bijoy never inherited Basanta’s property. 
The defendants inherited the entire pre- 
mises No...45, Baghbazar Street from 
Basanta’ and undivided half share of pre- 
mises No. 45,, Nabin Sarkar Lane and 
that the guardianship. ‘certificate in Case, 
No.. 28 of 1969 had been obtained by the 
defendant No. 1 with due notice to the 
plaintiffs and without practising any 
fraud or misrepresentation as alleged by 
the plaintiffs and that the said certifi- 
cate is binding. on the plaintiffs. The 
learned Judge found on evidence that 
defendant No.: 1 Smt. Nandarani 
Mukherjee is the legally married wife of 
Basanta and their children are all legi- 
timate ones. Consequently, the defen- 
dants are Basanta’s heirs and that the 
plaintiffs’ predecessor Bijoy did not in- 
herit any property of Basanta. The 
learned Judge consequently found that 
the plaintifis have no right, title and in- 
terest in the premises No. 45, Baghbazar 
Street. It was also found that they did 
not inherit any interest in the undivided 
half share of the property, namely, 36, 
Nabin Sarkar Lane which originally be- 
longed to Basanta. It was further found 
that the defendants are sole and exclusive 
owners of half share of 36, Nabin Sarkar 
Lane .and are owners of full ‘share of 
45, Baghbazar Street. It was‘also found 
by the learned Judge that the guardian- 
ship certificate obtained by defendant 
No. 1 could not be held to be illegal or 
void in any way. In the result, the suit 
was decreed in part.. It was declared 
that the defendants are co-sharers of the 
plaintiffs in respect of the disputed pre- 
mises No. 36, Nabin Sarkar Lane. to the 
extent. of undivided half.share only. The 
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plaintiffs’. other claims were ‘dismissed. 
it was ordered that the defendants would 


get full cost of the suit. from the plain- 


tiffs. Being., aggrieved, 


the plaintiffs 
have come up in appeal, 


4, Mr. B. C. Dutt, learned Advocate 
appearing on behalf of the appellants, 
contends that the learned Judge was 
wrong to think that the marriage be- 
tween Basanta and Nandarani was per- 
formed legally. He ought to have noted 
that before the passing of the Hindu 
Marriage Act, 1955 no valid marriage 
could have been performed between a 
Brahmin and a non-Brahmin. It is the 
admitted position that Nandarani’s 
father was a non-Brahmin and that being 
so, no Jegal marriage could have been 
performed between Basanta who was a 
Brahmin and Nandarani who was a non- 
Brahmin. Mr. Dutt in support of his con- 
tention that a marriage between a Brah- 
min and a non-Brahmin was prohibited 
in Hindu Law before the passing of the 
Hindu Marriage Act refers to Mulla’s 
Hindu Law, Galap Sastri’s Hindu’ Law 
and Sir Gurudas Banerji’s Marriage and 
Stridhan. There’ is no doubt that such 
was the position under the old Hindu 
Law. Mr. Amiya Narayan Mukherjee, 
learned Advocate appearing on behalf of 
the respondents, on the other hand, sub- 
mits that Nandarani deposed on 29th 
April, 1976 that Her marriage took place 
19/20 years aga. That being so, it can 
be said that the marriage was perform- 
~ed according “to Hindu Marriage Act, 
11955. Even assuming that the marriage 
was performed before the passing of the 
Hindu Marriage Act, then also the mar- 
riage between a Brahmin and a non- 
Brahmin was valid according to the 
Hindu Marriage Validity Act, 1949. If 
really’ a marriage took place between 
Basanta and Mandarani then the evi- 
dence on record goes to indicate that 
such marriage was performed after the 
passing of the Hindu -Marriage Validity 
Act, 1949. We accept the submission of 
Mr. Mukherjee and find that after the 
passing of the Hindu Marriage Validity 
Act, 1949 a marriage between a Brahmin 
and a non-Brahmin was valid and in 
this case if it is found that a marriage 
ceremony took place between Basanta 
and Nandarani pn the evidencè on record 
it must be found that it took place not 
before 1949. In the next place, Mr. Dutt 
contends that there is absolutely no evi- 
dence on which the leaned Judge could 
come to a conclusion that a valid mar- 
riage took place’ between Basanta and 
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Nandarani and the learned Judge, accord- 
ing to Mr. Dutt, wrongly rejected the evi- 
dence adduced on behalf of the plaintiffs 
and accepted those adduced on behalf of 
the defendants. In this connection, Mr. 
Dutt also submits that the plaintiffs have 
examined the local witnesses who depos- 
ed to the effect that there was no 


. marriage between Basanta and -Nanda- 


rani. The defendant has chosen not to 
examine any of her relations or the 
priest or the barber. She has not:even 
examined Shefali, who, according: to the 
defendant, arranged her marriage. Mr. 
Dutt also contends that the learned 
Judge was wrong to. hold that from 
the fact tha: Basanta and Nandarani 
lived together for a considerable period 
and got 4 children it must be presumed 
that a marriage took place between 
Basanta and Nandarani. Mr. Dutt’ on 
the question of presumption of marriage 
refers to a decision, reported in (1908) 35 
Ind App 41 (FC) (Ma Wun Di v. Ma Kin). 
It has been held in this case that ‘“be- 
fore applying the general presumption 
of marriage arising from co-habitation 
with habit and repute, there must: be 
some body o? neighbours before repute 
can arise, and the habit and repute must 
be of that particular status which in the 
country in question (meaning . Burma) 
is lawful marriage”. Mr. Dutt next re- 
lies on a derision, reported. in (1901) 
ILR 28 Cal 37 (Surjyamoni Dasi v. Kali 
Kanta Das). In this case, it has been 
held: “when, in a suit for restitution of 
conjugal rights, the validity of the mar- 
riage itself is disputed, it is not enough 
to find that the marriage took place, 
leaving it to'be presumed that the rites 
and ceremonies necessary to constitute a 
legal marriage in the particular case 


‘were performed. The Court must find 


specifically what these rites and cere- 
monies ‘are, and whether they were per- 
formed”. The principle laid down in 
this case does not apply to the facts of 
the present case. In the case referred 
to above, the performance of marriage 
was not disputed, the validity of the 
marriage was challenged on the ground 
that necessary rites and ceremonies were 
not performed. That being the posi- 
tion, it was held that “the court was re- — 
quired to find what were the requisite 
rites and ceremonies to constitute a 
valid marriag2 and whether in the parti- 
cular case those rites were performed”. 
Mr. Dutt next refers to a decision, re- 


- ported in (1911) ILR 34 Mad. 277. (Chel- 


lammal v. Ranganathan Pillai). In‘ this 


1979 


case, on a consideration of the facts their 
Lordships held “the fact that a woman 
was living under the control and prciec- 
tion of.a man, who generally lived with 
her and acknowledged her children as his 
will raise a strong presumption that she 
is the wife of that man”. This observa- 
tion, no doubt, goes against the appəl- 
lants. But, Mr. Dutt relies on other ob- 
servation, namely, “this presumr-ion 


will, however, be rebutted by proof of. 


facts which show that no marriage. cculd 
have taken place. Where relations and 
castemen who would have been present 
at the marriage if it had. taken place 
are not called as witnesses, and per:ons 
who would have been invited have re- 
ceived no invitation the presumr-ion 
will be that no marriage has taken 
place”. There is no doubt that in the 
present case it is the admitted posi-ion 






the other side who comes with assertion 
hat Nandarani was never the legally 
married wife of Basanta. It may be 


worth mentioning that Nandarani also did 
not examine any relation. But, it may 
be remembered that it is the common 
case that Basanta was driven away by 
his father long back and was living 
separately at 45, Bagh Bazar St 
and subsequently he lived with Man- 
darani, In such circumstances, it. was 
mot possible for Nandarani to examine 
the common relations. Mr. Dutt also 
contends that certain rites and ceremonies, 
specially Saptapadi, .are essential to 
constitute a valid marriage and a mar- 
riage becomes valid and complete only 
after Saptapadi. In support. of this 
contention Mr. Dutt refers to a Full 
Bench decision of Lahore High Coart, 
reported in AIR 1948 Lah 129 (Mr. Amar 
Nath v. Mrs. Amar Nath). It has been 
held in this case that “a Hindu marriage 
in the vedic form which includes cer-ain 
ceremonies such as performance of the 
Homam, the panigrahana or taking hold 
of the bride’s hand going round the ire 
with. the vedic mantras, and the seven 
steps or saptapadi, is completed upon the 
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taking of the seventh~ step, and under 
the Hindu Law, the marriage tie thus 
created is indissoluble’, Mr. Dutt sub- 
mits that in the present case no evidence 
has been adduced by the defendants to 
show that Saptapadi or other essential 
rite was performed. It is true that Nan- 
darani has not deposed to the effect that 
Saptapadi was performed. But, she in 
very clear terms states that her marriage 
took place with Basanta., She has ex- 
amined one Ashutosh Das, a neighbour 
and friend of Basar:ta, who fully sup- 
ports Nandarani. If it is proved that a 
marriage was performed, it is. only natu- 
ral to think that all the rites and cere- 
monies essential to constitute a` valid 
marriage were also performed. Mr. 
Mukherji, in this connection refers to a 
decision, reported in (1921) 63 Ind Cas 
387 (Lah). Mr. Mukherji submits that 
it is in evidence that Basanta all along 
recognized the children of Nandarani as 
his own children and treated Nandarani 
as his wife. That will appear from the 
Ration Card, the Voters’ List and the 
School Register, To strengthen his argu- 
ment that from these documents it is 
only reasonable to presume that a mar- 
riage took place between Basanta and 
Nandarani, Mr. Mukherjee refers to a 
decision, reported in AIR 1971 Mad 330 
(Raghuvir Kumar (minor) v. Smt. Shan- 
mughavadivu). It was held in this case 
that “long cohabitation for 15 years as 
husband and wife and evidence of con- 
duct and repute, recognition as husband 
and wife by family members, other rela- 
tions and society, children born out of 
such union similarly treated as their 
children — from these facts a strong pre- 
sumption arises in favour of a valid mar- 
Tiage”. It has also been held that “where 
the factum of the celebration of some form 
of marriage is established, court is justi- 
fied in the circumstances of the case in 
raising the legal presumption of lawful 
marriage arising out of the long cohabi- 
tation and repute”. Mr. Mukherjee con- 
tends that the presumption which arises 
in favour of the defendant from the 
facts and circumstances, referred to 
above, has not been rebutted by the plain- 
tiffs. Mr. Mukherjee also seeks reliance 
from a decision, reported in AIR 1952 
SC 231 (Gokal Chand v. Parvin Kumari). 
In this case, their Lordships have observ- 
ed “continuous cohabitation of a man 
and a woman as husband and wife and 
their treatment as such for a number of - 
years may raise the presumption of mar- 
Tiage”, It is true that their Lordships 
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have further held “but the presumption 
which may be drawn from long cohabita- 
tion is rebuttable and if there are cir- 
cumstances which weaken or destroy that 
presumption, the court cannot -ignore 
them”, . Mr. Mukherjee submits that in 
the present case, there is no circumstance 
which can weaken or destroy the pre- 
sumption which strongly arises in favour 
of the fact that a marriage took place 
between Basanta and Nandarani. Mr. 
Mukherjee also refers to’ a decision re- 
ported in (1911) 38 Ind App 122 (PC) 
(Mouji Lal v. Musammat Chandrabati 
Kumari). It has been held by the Judi- 
cial Committee “it is an extremely 
strong presumption in favour of the vali- 
dity of a marriage and the legitimacy of 
its offspring that from the time of the 
alleged marriage the parties are recogniz- 
ed by all persons ‘concerned as man and 
wife and so described in important docu- 
ments and on important occasions. The 
like presumption applies to the question 
whether the formal requisites of a valid 
marriage ceremony were’ satisfied”, ‘On 
behalf of the appellants, reliance was 
placed on a decision, reported in AIR 
1965 SC 1564 (Bhaurao Shankar Lokhande 
v. State of Maharashtra), In this case, 
it has been held that “Section 17 of the 
Hindu Marriage Act makes the marriage 
between two Hindus void if. two condi- 
tions are satisfied: (i) the marriage is 
solemnized after the commencement of 
the Act, and (ii) at- the date of such 
marriage, either party. had a spouse 
living. The word ‘solemnize’ means, in 
connection with a .- marriage, ‘to cele- 
brate the marriage with proper cere- 
monies and in due form”. It follows, 
therefore, that unless the marriage ‘is 
‘celebrated or performed with proper 
ceremonies and ‘due form’ it cannot be 
said to be ‘solemnized’. It is, therefore, 
essential for the purpose of S. 17 of the 
Act, that the marriage to which S. 494, 
I. P. C., applies on account of the provi- 
sions of the Act, should have been cele- 
brated with proper ceremonies and. in 
due form”. The principle laid down in 
this case does not apply to the facts of 
the present case. In the case - before 
their Lordships, it was a question whe- 
ther there should be any punishment 
under S. 494 of the Indian Penal Code 
for bigamy according to the provisions 
of S. 17 of the Hindu Marriage Act. In 
that connection, their - Lordships held 
that before punishing a person it must 
be satisfactorily proved that a valid 
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marriage was performed between the 
parties. 


5. It is now necessary to scrutinise 
the oral evidence adduced by the par- 
ties. The plaintiff has examined plain- 


tiff No, 2 Bivash who adduced evidence 
that the defendant No. 1 Nandarani was 
a concubine of Basanta, He, however, 
admits that defendants Nos. 2 to 5 are 
minor sons and daughters of Nandarani 
by Basanta. He also admits that defen- 
dant No. 1 obtained a Guardianship Certi- 
ficate from the learned Judge, City Civil 
Court in respect of the person and pro- 
perties of the minor defendants 2 to 5 
concerning the two disputed properties 
in Case No. 28 of 1969 under S: 10 of the 
Guardianship Act. He, however, states 
that she obtained the above certificate 
by suppressing the fact that she was not 
the” legally married wife of Basanta 
Kumar Mukherji. No notice was served 
upon them. But, in cross-examination, he 
was constrained to admit that an Accoun- 
tant of the Court visited their house for 
making enquiry in the guardianship cer- 
tificate case in question. It was on or 
about 23rd or 24th Feb., 1970. On that 
day they first came to know the guar- 
dianship - certificate case started by 
Nandarani before. the Chief Judge of the 
Court. The certificate was actually 
granted to Nandarani. He admits’ that 
they: made a misake in not making en- 
quiries in Court regarding the guardian- 
ship certificate case after coming -to 
know of it on 23rd or 24th‘ Feb., 1970. He 
cannot say if any notice had been given 
to his father in. that guardniaship case 
during his lifetime. This being the 
nature of the evidence it cannot be said 
that no notice of the guardianship certi- 
ficate case was served upon the plaintiffs 
or their predecessor. The only reason 
why he thinks that Nandarani was con- 
cubine of Basanta is that because he ear- 
lier saw Nandarani working as a maid- 
servant in two houses of the locality and 
he could not imagine that his uncle 
would marry 2 woman who acted as a 
maid-servant in some houses of the loca- 
lity. Excepting this he has no other 
reasons to.say that Nandarani was a con- 
cubine of his uncle Basanta. He stated 
that defendants 2 to are illegitimate 
children of Basanta, He makes such a 
bold statement only from the surround- 
ing -circumstances, He, however, does not 
know if the defendants 2 to 5 are known 
to the society as legitimate or illegiti- 
mate children of Basanta. His informa- 
tion is that defendant No. .2’s father’s 
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name appears. in the school register - as 
Basanta. Kumar Mukherjee. He does not 
know if the people of the. locality know 
the defendants 2 to 5 as. children of 
Basanta, He.does not know if para pecple 
know the defendants 2 to 5 as legitimate 
children of Basanta. Towards the con- 
cluding portion of the cross-examinaton, 
after the statements of para 6 of the 
plaint were read over, the witness states 
that the illegitimacy of the defendants 
and the defendant No. 1s .- connection 
with Basanta is based on his own imagi- 
nation and ideas. P. W. 2 goes on to say 
that he is not aware of any marriage of 
Basantababu at his house at 45, Bagh 
Bazar Street, Calcutta. It may be man- 
tioned that it is not the case of the def2n- 
dant’s that the marriage took place at 45, 
Baghbazar Street. His evidence in exa- 
mination in chief has been completely 
demolished by what he states towerds 
the concluding portion of the cross exa- 
mination. The witness states that he 
does not know if Basanta Babu actuelly 
married Nandarani or begot 4 children,. 
defendants 2 to 5 or Nandarani lived in 
his house. But, it is true that Nandarani 
used to live in the house of Basantabebu. 
He states that Basantababu never marri- 
ed because he never personally witness- 
ed any marriage solemnized between 
Basantababu and Nandarani. The evi- 
dence adduced by P. W. 3 is not at all re- 
levant for our present purpose. P. W. 4 
states that he does not know whether 
Basantababu was a married. man. His 
evidence also does not. throw any light 
in deciding the present, question. P. W. 5 
is a formal witness. P.-W. 6 comes to say 
that Basantababu never’ married. Nanda- 
rani was never married to Basantabé5u. 
This witness also gives a` go. by. to waat 
he says in examination in chief. Towards 
the concluding portion of the cross-exa- 
mination, the witness says that he does 
not know if Nandarani was the legally 
married wife of Basanta Mukherjee.. The 
last witness for the plaintiffs is P. W 7 
who, in examination-in-chief, states that 
Nandarani was not married to Basarta. 
In the next breath he says that he saw 
Nandarani living with Basantababu as 
his wife. After making this statement, he 
corrects himself by saying “as a cən- 
cubine”. It is interesting to note his 
statement. In  cross-examination, this 
witness states that the plaintiffs Bikash 


and Bivash know them to be children of 


Basanta. Basanta and Nandarani used to 


live as -husband © and wife.. ‘From outs-de 
one could not understand: whether <he 
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was a concubine or. married wife of 
Basanta. He, however, states that to his 
knowledge there was no marriage _ be- 
tween Basanta and. Nandarani. Imme- 
diately after he states that he cannot 
say whether Basanta married Nanda- 
rani, Again. he states that he cannot say 
if Basantababu had actully married 
Nandarani. This is ,all the evidence ad- 
duced by the plaintiffs and we have no 
hesitation to say that the learned Judge 
was quite right in placing no reliance 
upon such evidence, which, without sup- 
porting the case of the plaintiffs, goes to 
support the case of the defendants. 
Defendant No. 1 Nandarani has been 
examined as D. W. 4. She very frankly 
admits that she used to work in the house 
of one Shefali Mukherji. Her work was 
to look after Shefali’s child, It was She- 
fali who arranged her marrige with 
Basanta. It appears from the records that 
on several occasions Shefali attended 
Court but, on those days Shefali was not 
examined and on the day when wit- 
nesses were examined, Shefali could not 
come. She also frankly states the cir- 
cumstances under which her marriage 
took place with Basanta. She has exam- 
ined one Ashutosh Das as D. W. 2. 
Ashutosh states that Basana Mukher- 
jee of 45, Baghbazar Street was 
his friend.. He attended his marriage 
ceremony.’ He identified | Nandarani. 
Basanta married her in Kumartuli area 
of Calcutta about 18/20 years ago. His 
evidence fully supports the evidence of 
Nandarani. It is his further evidence that 
he was present at the wedding ceremony 
of Basanta and Nandarani and the child- 
ren were all born out’ of the wedlock. 
They are all children of Basantababu. 
Nothing has been elicited in cross-exami- 
nation from which it can be said that his 
evidence cannot be believed. It may be 
mentioned that in the voters’. list Basanta - 
has been described as husband of Nanda- 
rani, In the Ration Card Nandarani. has 
been -described as Basanta’s wife. In the 
School Register of Rina one of the daugh- 
ters Rina’s father’s name -has been men- 
tioned as Basanta Mukherjee. 


6. Thus, on a consideration of the 
oral and documentary evidence and the 
legal position, we have no hesitation 
to hold that the learned Judge was quite 
right to find that Nandarani is Basanta’s 
legally married wife and defendants, 
Nos, 2 to 5 are Basanta’s legitimate 
children and as such, he was right in 
déclaring that the plaintiffs are co- 
sharers of the defendants in. respect of 
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the disputed premises 36, Nabin Sarkar 
Lane to the “extent of undivided half 
share only. He was also right in reject- 
ing the plaintiffs’ other claims. 

7. In the result, the appeal is, dismis- 
sed on contest with costs, The judgment 
and decree passed by the learned Judge 
are hereby affirmed. 

- SUDHINDRA MOHAN, GUHA, J.: —- 
I agree, 
Appeal dismissed. 
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N. C. MUKHERJI AND SUDHINDRA 
MOHAN GUHA, JJ. i 
Khatun Bibi and others, Defendants~ 
Appellants v. Sm. Moni Mala Mitra, 
Plaintiff-Respondents. ` 
S. M. A. No. 69 of 1969, D/- 31-7-1979. 
Civil P. C. (1908), O. 41, R. 23; S. 151 — 
Power of appellate Court to send a case 
on remand for fresh trial after local im- 
vestigation — Suit for partition and pos- 
session of property — Objection regarding 
identity raised by defendant — Failure 
of plaintiff to pray for local investigation 
— Defendant found to have acquired 
title by adverse possession — Dismissal 
of suit by trial court — Appellate court 
held had right to send case on remand 
for fresh trial after local investigation 
for effective adjudication on the point. 


It cannot be said that the Appellate 
Court would in no circumstance order 
for appointment of a commission for 
local investigation, if once the party re- 
quiring to make such prayer fails to do 
So. Every case is to'be judged by its own 
facts. No exception should be taken, if 
the Avpellate- Court issues direction for 
local investigation, in case the party re- 
quiring to make such prayer labours 
under misconception of law, suffers from 
misunderstanding or is a victim of wrong 
advice, and if the Court finds that proper 
and effective adjudication of the point 
at controversy is in no way possible 
without relayment. (Para 13) 


The Appellate Court may not have un- 
fettered power to remand a case for addi- 
tional evidence. A party, under the law, 
‘Should not be allowed to have a second 
opportunity to prove his case. But where. 
without local investigation an effective 


adjudication of the point at issue is not | 


at all possible, the Court apart from 
O. 41, R. 23, can exercise its power. under 
Section 151 of the C. P. Code, in the na- 
ture of remand, for the ends ‘of Londo, 
HW/HW/E7/79/GDR... ne 3 
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There is a difference between ‘a casé 
where a party sesks for an ‘opportunity 
to adduce additional evidence or to pray 
for local investigation and a case where 
such direction comes from the Court it- 
self, Held in the facts, circumstances and 
evidence that the Judge had every right 
in sending the case on remand for fresh 
trial after local investigation. AIR 1949 . 


Pat 338, Distinguished. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 160 11 
AIR 1954 Mad 783 11 
AIR 1949 Pat 338 12 
(1929) 33 Cal WN 1211: AIR iao. ea 
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Ranjit Kr. Banerji and Anath Nath 
Mondal, for Appellants; S. P. Sen, for 
Respondent. 

SUDHINDRA ‘MOHAN. GUHA, J.:— 
This appeal arises out of the judgment 
and decree passed by Shri Satyanarayan 
Bhattacherjee, the learned Additional 
District Judge, 9th Court, Alipore, re- 
versing. those of dismissal passed by Shri 
P. Dutta, the learned Subordinate Judge, 
4th Court at Alipore and remanding the 
case for fresh trial after giving the plain- 
tiff- appellant an opportunity for local in- 
vestigation for relayment of her deeds 
of title for establishing identity with the 
suit plots. 


. 2. The plaintiff camani the suit 
for partition and for recovery of posses- 
sion ‘and mesne profits on the following 
averments:— 

One Abdul Hakim auction purchased - 
8 annas share of the suit lands being C. S. 
Plots Nos. 391 and'392 appertaining to 


‘khatian No. 469 of mouza Sultanpur P. S. 


Dum Dum in Execution Case No. 516. of 
1921 of the Court of Munsif, Sealdah and 
got the sale certificate. The suit lands 
were said to be Items Nos. 2 and 8 at 
the sale certificate. The- remaining 8 
annas share of those lands belonged to 
one Elejan Bibi. 


3. Abdul. Hakim sold his 8 annas 
share to Sukurjan Bibi under a regis- 
tered sale deed dated 25-6-1923 along | 
with other lands and put her in posses- 
sion. Sukurjan gave 7 annas share to her 
daughter Kulsun Bibi and as such she 
had 1 anna share. The shares of Sukur- 
jan, Kulsun Bibi and Elejan’ Bibi were 
rightly recorded in the District Settle- 
ment Khatian.. On the death of Sukurjan 
her only daughter Kulsun Bibi. inherited 
her 1 anna share and became owner to 


‘the extent-of 8 annas share’ and’ then on 
- the death of Kulsun Bibi 


her” husband 
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Sarup Mondal and son Moiman Swtan 
inherited the said 8 annas share. - The.. 8 
annas share of Elejan Bibi was purckas- 
ed by one Mihilal Barui and the defen- 
dant was subsequent transferee from 
him. Sarup Mondal and his son Moiman 
Sultan sold their 8 annas share urder 
two registered kobalas dated 2-1-59 and 
4-2-59 to the present plaintiff and put 
- her in possession. But in the recent revi- 
sional settlement the defendant got the 
entire suit. lands recorded in his name 
and unlawfully dispossessed the plaintiff 
in March 1959. Hence, the suit. 


4. The suit was contested by the de- 
fendant on a written statement denring 
all the material allegations in the pleint. 
The defendant claimed that his prede- 
cessor purchased 8 annas share of 
Abdul Hakim under a kobala dated 15-8- 
1928 and he had taken settlement of the 
remaining 8 annas share from Elejan 
Bibi in 1932. The defendant also claimed 
to have acquired right, title and interest 
to the extent of 8 annas share by ad- 
verse possession, The defendant also chal- 
lenged the identity of the two plots in 
suit with the Items Nos.-2 and 8 of the 


sale certificate (Ext. 1) and the -lands in. 


‘the kobala (Ext. .2). 


5. In spite of the objection regarding 
the identity raised by the. defendant the 
Plaintiff did not consider it advisable to 
pray for the appointment of a commis- 
sioner for local investigation. It trens- 
pires from the judgment of the trial 
Court that even at the time of hearing a 
suggestion for local investigation vas 
made by the Court but the plaintiff's 
Advocate asserted that the onus for local 
investigation was upon the defendant, 
because the District Settlement Khatian 
was in favour of the plaintiff. 


6. So, on comparing the ` boundaries 
of the lands described in the sale certix« 
ficate and the sale deeds Exts. 1 ani 2 
and the plots in suit the learned tzial 
Judge was of the view that the identity 
of the two suit plots being plots Nos, 391 
and 392 with the sale certificate, Ext. 1 
and the kobala of Abdul Hakim Ext. 2 
could not be established. It was further 
held by the learned trial Judge that the 
plaintiff's predecessor-in-interest kad 
never exercised any act of possession and 
the plaintiff also had not exercised eny 
act of possession at any time within 12 
years prior to the suit. The defendant 
was found to have acquired title by ad- 
verse possession. The plaintiffs suit was 


accordingly dismissed.) ik 
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7. The plaintiff then came up in ap- 
peal before the District: Judge. 


8 The learned First Appellate Court 
observed that the specific case of the de- 
fendant was that the defendant purchas- 
ed the 8 annas share of Abdul Hakim on 
15-8-1928 under. a registered kobala Ext. 
D and had taken settlement of 8 annas 
share of Elejan Bibi. Sukurjan Bibi 
claimed to have purchased the 8 annas 
share of Abdul Hakim in the year 1923. 
Thus if that sale stood, in that case the 
defendant could not have acquired 8 
annas interest of Abdul Hakim by pur- 
chase in the year 1928 under Ext. D. It 
was also contended on behalf of the ap- 
pellant.that out of the properties auction 
purchased by the sale certificate Abdul 
Hakim had transferred five Items in fav~ 
our of Sukurjan Bibi under the kobala 
Ext. 2. It was also contended that Item 
No, 4 of the sale deed Ext. 2 was identi- 
cal with Item No. 8 of the sale certifi- 
cate Ext. 1 and that corresponded to the 
disputed Plot No. 391. Similarly, Item 
No. 1 of the kobala Ext. 2 was said to be 
identical with the property as mentioned 
in Item No. 2 of the sale certificate Ext. 
1, which corresponded to plot No. 392. 
As both the sale certificate and the 
kobala were documents executed long 
before the District Settlement, the pro- 
perties in the schedules of both the docu- 
ments were described by boundaries. As 
the plaintiff had not taken any step for 
relayment of the properties of the sale 
certificate and the kobala by a competent 
person by means of survey the learned 
Subordinate Judge took great pains to 
examine the question of identification by 
comparing each of the boundary of those 
two Items in the two documents with re- 
ference to the C. S. Map and the Settle- 
ment record of rights published during 
the C. S. Settlement and the previous 
District Settlement. He also had taken 
into consideration the oral evidence as 
to the possession of the neighbouring 
Plots in order to arrive at a decision. But 
on comparing such boundaries the learn- 
ed Appellate Court could not be in agree- 
ment with the learned trial Judge. But 
he still observed that it was extremely 
risky and unsafe to base conclusion on 
such comparison in Court when there 
was way for getting the same relayed 
by an expert in the field. Admittedly the 
plaintiff had not taken any step for re- 
layment. According to the learned Ap- 
pellate Court that was undoubtedly a 
great failure on the part of the plaintiff 
but for effective adjudication on the point 
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in dispute, it was always open to the 
Court to direct survey of the suit lands 
whenever found necessary and the par- 
ties were bound to comply with such 
directions. 


_ 9. With this observation the decree of 
dismissal passed by the learned trial 
Judge was set aside and the suit was sent 
back on remand for re-trial on this con- 
dition that the plaintiff would pray for 
local investigation for relayment of the 
lands in sale certificate Ext. 1 and the 
kobala Ext. 2 with the suit plots. The 
defendant was also directed to apply for 
relayment of the kobala Ext. D. Thus, 
the trial Court was to arrive at a fresh 
decision on the reports of the commis- 
sioner and also on the evidence already 
on record and on further evidence, if 
any, adduced by the parties. 


10. Being aggrieved by the said order 
of the Appellate Court the defendant 
came up in second appeal. 


11. Mr. Ranjit Kumar Banerji with 
reference to the decisions in the cases 
of Sonabai v. Gotiram Nathu reported in 
AIR 1956 Bom 160, Middi Ramkrishna 
Rao v. Middi Rangayya reported in AIR 
1954 Mad 783, Prithwi Chand Lal Chou- 
dhury v. Sm. Oramba Sundari Dasi, re- 
ported in AIR 1949 Pat 338, Promotha 
Nath Mazumdar v. Nagendra Nath Ma- 
zumdar, reported in (1929) 33 Cal WN 
1211 argues that the powers of the Ap- 
pellate Court to send a case on remand 
are limited. It is not for’ the Court to 
enable a party to fill up the lacuna in 
his case. By way-of remand the Court 
would not help a party who was negli- 
gent and it: would in no circumstance 
pass an order of remand benefiting the 
party who was not only careless and 
negligent but allowed the procpeding to 
go by default. 


12. The ratio in the decisions other 
than the Patna High Court, is not direct- 
ly on the point before us. These deci- 
sions deal with the powers of the Appel- 
late Court for giving an opportunity to 
the defaulting party for adducing addi- 
tional evidence. It is only the High Court 
of Patna, in the case reported in AIR 
1949 Pat 338 observed that the failure to 
apply for commission in trial Court is 
not sufficient for issuing one by Appel- 
late Court. We would presently consider 
the decision of the Patna High Court in 
the perspective of the case in hand. 


13. In the Patna case “there, had Heh. 
no Cadastral Survey-in the village, in 
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which: the land situated. No commission 
was taken out by either party for a Sur- 
vey and identification of the land in suit 


by actual measurement on the spot. On 
consideration of boundaries the learned 
Munsif opined thet the land in suit was 
not the land to which the Kabuliyat of 
the plaintiff related. He dismissed the 
suit. The Appellate Court on considera- 
tion of the evidence on record, found it 
difficult to arrive at a conclusion about 
the identity of the land and observed 
that the onus of proving the identity of 
the land was on the plaintiff, who was 
admittedly out of possession. Then the 
Court proceeded to accede to the sugges- 
tion of the plaintiff-appellant that in the 
circumstances of the case a commissioner 
be appointed for local investigation. The 
High Court reversed the judgment of 
the First Appellate Court by making ob- 
servations like this: “Can it be said that, 
in order ‘to pronounce judgment, it was 
necessary to arrive at a “correct conclu- 
sion about the identity of the land?. 
Would it not be sufficient, even without 
being able definitely to identify the land 
settled by the Kabuliyat, if it was possi- 
ble ‘to say that the suit land was not 
covered by the Kabuliyat, that is to say 
the conclusion arrived at by the Munsif? 
I will add that it is, also, not sufficient 
to say that it is “difficult” to arrive at a 
correct conclusion. The mere fact that it 
is difficult to decide the’ matter on the 
evidence recorded does not excuse a 
Court from making the attempt. The re- 
quirements of Order 41,. Rule 47, Cl. (c) 
contemplate something more than a mere 
difficulty in coming to a decision”. The 
facts are distinguishable. Moreover, it 
cannot be said that the principle laid 
down by the Patra High Court was that 
the Appellate Court would in no circum- 
stance -order for appointment of a com- 
missioner for local investigation, if once 
the party requiring to make-such prayer 
fails to do so. Every case is to be judged 
by its own facts. In this case the plain- 
tiff laboured under the misconception of 
law that the onus for relayment was on 
the defendant, as the C. S. entry was in 
her favour. No exception should be taken, 
if the Appellate Court issues direction 
for local investigation, in case the party 
requiring to make such prayer labours 
under misconception of law, suffers from 
misunderstanding or is a victim of wrong 
advice, and if the Court finds that proper 
and effective adjudication of the point 
at controversy is in no way, _ Possible 
without relayment. 
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.14. The Appellate Court, as contended 
by Mr. Banerji may not have unfettered 
power to remand:a case for additional 
evidence. A party, under the law, shoald 
not be allowed to have a second oppor- 
tunity to prove his case. But where wih- 
out local investigation an effective ad- 
judication of the point at issue is not at 
all possible, the Court apart from O. 41, 
R. 23, can exercise its power under Sec- 
tion 151 of the C. P. Code, in the nature 
of remand, for:the ends of justice. There 
is a difference between a case where a 
party seeks for an opportunity to adduce 
additional evidence or-to pray for lczal 
investigation and a case where such di- 
rection comes from the Court itself. Thus 
in the facts, circumstances and evidence 
we hold that the learned Judge kad 
every right in -sending the.case on re- 


mand for fresh trial after local investi- . 


|gation. 


15. Next it is contended by Mr. Baner- 
ji that under the Mohammedan Law 
Sukurjan Bibi could have made an cal 
gift of 7 annas share by delivery of pəs- 
session in favour of her daughter’ Kulsun 
Bibi but without registration under he 
B. T. Act no right title and interest could 
have- been conferred upon her. Mr. S. P. 
Sen, the learned Advocate for the respcn- 
dent concedes the point and submits that 
Kulsum Bibi being the only daughier 
also inherited to her mother and _ tkus 
acquired § annas share. i 


16. It is further contended by Hr. 
Banerji that after the W.B.E.A. Act tad 
come into operation, there cannot be any 
act of possession through co-sharer aad 
the suit for recovery of khas possession 
would not lie. Mr. Sen on the other hand, 
points out that no such point had bean 
taken earlier. As-the suit is being sent 
on remand for fresh trial, parties would 
be entitled to raise such point in the tral 
Court. . ` 


17. Thus the points raised by Mr. 
Banerji in this Court are disposed of, 
and we propose to confirm the impugn2d 
order. It appears that neither party pray- 
ed for local investigation of its docu- 
ments of title and it is the Appellate 
Court which had made such direction, 
so what we propose is that each party 
would bear its own costs for relaymeat 
of documents of title irrespective of the 
results in the suit. In other words, such 
costs for local investigation would not 
be costs in the cause. 


. 18. In the result, the appeal is ds- 
missed. The judgment and decree of the 
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learned Additional District Judge is con- 
firmed with this. modification - that the 
cost for local investigation would not be 
cost in the cause. : 

N: C. MUKHERJI, J.:-— I agree. 
l Appeal dismissed, 
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Dr. Amar Prosad Gupta, Plaintiff-Ap- 
pellant v. Arun Kumar Shaw, Defendant- 
Respondent. ; 

A.F.O.D. No. 887 of 1965, D/- 27-7-1979. 

T. P. Act (1882), S. 109 — West Bengal 
Premises Tenancy Act.(12 of 1956), S. 2 


(f) — Partial eviction — Permissibility 
of — Part of premises allotted to one co- 
parcener on partition — Suit to evict 


lessee from only such part is not tenable. 
(AIR 1972 Madh Pra 206, Dissented from). 
Whether such part falls under ‘pre- 
mises’ within the meaning of S. 2 (f). 


A tenant was leased certain premises 
owned by a family. On partition among 
its members, a major portion of the pre- 
mises fell to the share of P and a minor 
portion to Q. Rent was apportioned be- 
tween P and Q. The tenant was not in- 
formed of the portions ‘allotted nor was 
any demarkation actually made. On de- 
fault of payment of rent, P brought a 
suit for eviction of the tenant: from P’s 
portion. a Š 

‘Held that the suit for partial eviction 
was not maintainable. (AIR 1972 Madh 
Pra 206, Dissented from); (1951, 86 Cal LJ 
198, Rel. on. (Paras 8, 11) 

Held also that the portion which was 
yet to be determined is not a ‘premises’ 
within the meaning of S. 2 (f) of the 
W. B. Act, so as to attract the provisions 


of that Act. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 206 _ 10 
(1967) 71 Cal WN 174 . 7 
(1951) 86 Cal LJ 198 ->> 10 


R. C. Deb, Dipankar Gupta and Miss 
Nirmala Kumari- Chaturvedi, for Appel- 
lant; Sunil Krishna Dutt, for Respondent. 

M. M. DUTT, J.:— This appeal is at 
the instance of the plaintiff and it arises 
out of a suit for eviction. 

2. The case of the plaintiff was that 
on a partition among the plaintiff, his 
brother Rabi Prosad Gupta and the heirs 
of his other two brothers, Ramaprosad 
and Hariprosad, the shop rooms conipris- 
ed in premises No. 1A, Chowringhee 


- Road, Calcutta were allotted to the plain- 
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tiff and his ‘said brother Rabi Prosad 
Gupta, the major portion being allotted 
to the plaintiff and a small portion to 
-his said brother Rabi Prosad. It was the 
plaintiff's case that after the partition, it 
was mutually agreed by and between the 
parties that the defendant who was a 
monthly tenant in respect of the said 
premises under all the co-sharers from 
-before the partition at, a monthly rent of 
Rs. 902 would pay to the plaintiff Rs. 800 
per month as rent with effect from the 
Ast day of May, 1962 for the portion of 
the shop rooms allotted to him. The de- 
fendant paid rert to-the plaintiff at the 
rate of Rs. 800 per month up to . June, 


1962. It was alleged that the defendant 
defaulted in payment of rent from the. 


month of July 1962 up to the month of 
Jan. 1963. He also sublet and/or other- 
wise transferred or assigned a part of the 
said portion being the portion allotted to 
the plaintiff without the previous consent 
in writing of the plaintiff. Further, it was 
alleged that the said portion was reason- 
ably required by the plaintiff for the 
purpose of making substantial addition 
and alteration thereto for raising a parti- 
tion wall. The plaintiff determined the 
tenancy of the defendant of the part 
allotted to the plaintiff by a notice dated 
Dec. 12, 1962 and called upon him to 
vacate and deliver up vacant possession 
of the same on the expiry of the month 
of Jan. 1963. But the defendant did not 
comply with the notice and hence ` the 
plaintiff instituted the suit for his evic- 
tion. 


3. The defendant-entered appearance 
in the suit and contested the same by fil- 
ing a written statement. His case- was 
that he never agreed to pay rent for 
Rs. 800 per month for the plaintiff's por- 
tion. It was alleged that before the parti- 
tion, although the tenancy was jointly 
held by four sets of landlords, the rent 
was severally paid by him in four equal 
shares. By a notice dated May 15, 1962 
jointly signed’ by all the co-sharer land- 
lords including the plaintiff, he was in- 
formed that the said premises No. 1/A, 
Chowringhee Road, Calcutta had been 
allotted to the shares of the plaintiff. and 
his brother Rabi Prosad and the rent 
will be apportioned later on. In order to 
maintain good relationship and without 
prejudice to his right he paid Rs. 1,090 to 

‘the plaintiff and. his said co-sharer to- 
wards the rent for May and . June. 1962 
. with a request to adjust the amount. in 
excess with the agreed rent of Rs. 902 
` towards the rent for July 1962 ‘and to 


A.R. 


send rent bills accordingly. By a letter 
dated Oct. 5, 1962, of which a copy had 
been forwarded to the plaintiff, . Rabi 
Prosad Gupta informed the defendant 
that they had mutually agreed that for 
the present Rabi Prosad would get Ru- 
pees 130 per month and the plaintiff 
would get the balance. When, however, 
rent was tendered to the: plaintiff he 
avoided to accept the same on various 
excuses. It was alleged that rents due 
to the share of Rabi Prosad had all along 
been paid and accepted by him and that 
rents payable to the share of the plaintiff’ 
had been deposited in the office of the 
Rent Controller, Calcutta. In short, the. 
case of the defendant was ‘that in spite. 
of the partition among the ‘plaintiff and. 
his co-sharers, the original tenancy of. 
Rs. 902 per month remained a single 
tenancy of which only rent: payable to 
the plaintiff and Rabi Prosad was appor- 
tioned and, as such, the suit for eviction 
of the defendant from a portion of his 
tenancy was bad and not maintainable, 


.He denied that he had sublet or assigned 


the ‘said premises or the portion. allotted 
to the plaintiff, He also denied the plain- 


tiffs case of reasonable requirement, 


` 4. The learned Judge, 3rd Bench, City 
Civil Court, Calcutta came to the finding 
that the plaintiff had failed to prove his 
case of requirement of the suit premises. 
He held that the ‘plaintiff had failed to 
prove that the defendant had sublet or 
assigned the said premises. He, however, 
held that the defendant was a defaulter 
in payment of rent for thé months of 
July 1962 to Jan. 1963, Further he held 
that the original tenancy that was held 
by the defendant was still continuing 
and, accordingly, the suit was’ bad for 
partial eviction and also for not implead- 
ing the other co-sharer landlord, name- 
ly, the said Rabi Prosad. He found that 
the combined notice to quit and of suit 
was duly served and the same was legal 
and valid. But in view of his finding that 
the suit was bad for partial eviction, 
he dismissed the suit. Hence this appeal, 

Mr. Dipankar. Gupta, learned Ad- 
vocate appearing on behalf’ of the plain- 
tiff appellant, has not challenged before 
us the finding of the learned Judge 
against the plaintiff’s case of reasonable 
requirement of the portion of the said 
premises allotted to him and of sublet- 
ting of. the same by the defendant. He 
has, however, challenged the finding of 
the learned Judge that the original ten- 
ancy of the defendant under the plaintiff 
and his brother Rabi. Prosad was still 
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continuing and the suit was, accordingly, 
bad for partial eviction. He has plazed 
strong reliance'on the provision of S. 109 
of the T. P. Act which provides as ol- 
lows: 

“109. Rights of lessor’s transferee.— If 
the lessor transfers the property leased, 
or any part thereof, or any part of his 
interest therein, the transferee, in he 
absence of a contract to the contrary, 
shall possess all the rights, and, if che 
lessee so elects, be subject to all the 
liabilities of the lessor as to the property 
or part transferred so long as he is zhe 
owner of it; but the lessor shall not, by 
reason only of such transfer, cease to be 
subject to any of the liabilities imposed 
upon him by the lease, unless the lessee 
elects to treat the transferee as the per- 
son liable to him: 


Provided that the transferee is not en- 
titled to arrears of rent due before zhe 
transfer, and that, if the lessee, not hav- 
ing reason to -believe that such transfer 
has been made, pays rent to the les<or, 
the lessee shall not be liable to pay such 
rent over again to the transferee. 


The lessor, the transferee and the “es- 
see may determine what proportion of 
the premium or rent reserved by zhe 
lease is payable in respect of the part so 
transferred, and, in case they disagree, 
such determination may be made by any 
Court having jurisdiction to entertain a 
suit for the possession of the property 
leased.” 


6. It is contended on behalf of the 
plaintiff appellant that on the transfer 
of the suit premises being the portion of 
the said premises No. 1/A, Chowrangaee 
Road, Calcutta, the plaintiff has acquired 
all the rights of the original lessors as to 
the part of the premises allotted to him. 
Such rights, according to: him, include 
the right to evict the tenant from the 
part transferred. In other words, it is 
contended that on such transfer on parti- 
tion, the tenancy was split up and: the 


plaintiff became the sole landlord of the’ 


defendant in respect of the part transfer- 
red to him. 


7. S. 109 provides for the rights of 
` the transferee: upon the transfer by the 
lessor of the property leased, or any part 
thereof, or any. part of his interest there- 
in. It is now well settled that partition 
is not a transfer. But it has been held by 
a Division Bench of this Court in Shankar 
Shaw v. Anukul Ch. Bose, (1967) 71 Cal 
WN 174 that for the purpose of S. 109 of 
the T. P. Act partition is. a transfer. We 
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may proceed on the basis that on parti- 
tion among the plaintiff and others there 
has been a transfer in favour of the 
plaintiff in respect of the portion of the 
premises allotted to him. 


8. In view of the provision of S. 109 
of the T. P. Act, the transferee of a part 
of the property transferred shall possess 
all the rights of the lessor. It has been 
Stated already that the contention of the 
appellant is that by virtue of the trans- 
fer of the portion of the. said premises. 
to the plaintiff, the plaintiff has acquired 
all the rights of the lessors in respect of 
the part of the premises including the 
right to eject the defendant from that 
part. It is true that the transferee of the 
part of the premises acquires all the 
rights of the lessor, but the question is 
whether the lessor had any right to evict 
the lessee from a part of the premises. 
There can be no doubt that the lessor 
cannot evict the lessee from a part of 
the property leased. Moreover, except 
as provided in S. 13 (4) of the West Ben- 
gal Premises Tenancy Act, 1956, no Court 
shall pass a decree for partial eviction. 
Indeed a suit for a decree for partial 
eviction is not maintainable. As the les- 
sor has no right to evict the lessee from 
the part of the property, it is absurd to 
think that S. 109 of the T. P. Act has con- 
ferred such a right to the transferee of a 
part of the property as contended on be- 
half of the appellant, 


9. Our attention has been drawn to 
the fact that there was an apportionment 
of rent between the plaintiff and his bro- 
ther Rabi Prosad Gupta, and that the 
defendant-had agreed to pay to the plain- 
tiff his share of rent at the rate of Ru- 
pees 800 per month. Indeed, it appears 
that for a few months the defendant had 
paid rent to the plaintiff at the rate of 
Rs. 800 per month and Rs, 145.48 per 
month to Rabi Prosad Gupta. It is, how- 
ever, clear from the letters written by 
the plaintiff and his said brother claim- 
ing their respective shares of rent at the 
above rates with effect from May 1962 
that the said rates of rents were claimed 
subject to final adjustment at a future 
date [Ext. B (1). There was, however, no 
final adjustment of the rate of rent. But 
even assuming that there was an appor- 
tionment of rent as contended on behalf 
of the appellant, such apportionment, in 
our opinion, had not’ the effect of severing 
the tenancy. Under S. 37 of the T. P. Act, 
the tenant is bound to apportion rent. 


..The third paragraph of S. 109 also pro- 
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vides for apportionment of rent by 
mutual agreement among the lessor, the 
transferee and the lessee, failing which 
the same may be made by the Court. The 
relationship of landlord and tenant arises 
out of a contract. A contract between 
the defendant and his erstwhile lessors, 
namely, the plaintiff and his co-sharers, 
was in respect of the whole of the pre- 
mises. It is not understandable how after 
a partition there can be new tenancies 
in respect of different parts of the pre- 
mises allotted to the co-sharers without 
fresh contracts with the tenant. It is not 
the case of the plaintiff appellant that 
there has been a fresh contract between 
him and the defendant whereby a fresh 
tenancy has been created in respect of 
the part.of the premises allotted to the 
plaintiff. In these circumstances, we are 
unable to accept the contention that as 
there had been an apportionment -of rent, 
_the tenancy was split up and a new ten- 
ancy came into existence for the part of 
the premises allotted to the plaintiff. 


10. Much reliance has been placed on 
behalf of the plaintiff appellant on the 
decision of a learned single Judge of the 
Madhya Pradesh High Court in Subhash 
Chandra v. Radhavallabh Saligram, AIR 
1972 Madh Pra 206 (207). In that case, it 
has been held that even if one owner 
leases out the property, the lease must 
always be held to be subject to the con- 
dition that on transfer of a part of the 
property the lease shall stand severed 
pro tanto. This decision no doubt sup- 
ports the contention of the plaintiff ap- 
pellant, but most respectfully we differ 
from the view expressed in that decision. 
On the other hand, we may refer to a 

. decision of Bachawat J. (as he then was) 
in Sm. Durgarani Devi v. Mohiuddin, 
(1951) 86 Cal LJ 198. His Lordship, after 
considering a few decisions, observed as 
follows; ; 


“It is,, therefore, quite clear that one. 


of the joint landlords could not terminate 
the tenancy before partition by a notice 
to quit. I do not see how his position is 
improved after partition. There is no 
severance of the tenancy by reason mere- 
ly of such partition. There is no separate 
demise in respect of the divided part of 
the reversion and the landlord to. whom 
a divided part of the reversion .has been 
. allotted acquires no right by reason 
merely of the partition to terminate the 
tenancy by giving notice to quit as to 
that part.” T , 

‘41. In the instant case, there was no 


demarcation of the ` portion allotted ta - 


Indian Cable Co. v. Plastic Products Engg. Co, 
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the plaintiff. The defendant was not also 
told about the portion of the premises 
allotted to the plaintiff. The notice to 
quit also does not specify the plaintiff's 
portion, nor any such specification has 
been made in the plaint. In these cir- 
cumstances, apart from anything else a 
Court cannot pass any. effective decree. 
Such a portion which is yet to be deter- 
mined is not a premises within the mean- 
ing of S. 2 (f) of the West Bengal Pre- 
mises Tenancy Act, 1956. In the first 
instance it is not demarcated by metes 
and bounds and secondly, it has not been 
let separately. It is, however, contended 
that it may not be 'a premises’ within 
the meaning of S. 2 (f) and the provi- 
sions of the West Bengal Premises Ten- 
ancy Act may not apply, but there is no 
difficulty in applying the provisions of 
the T. P. Act. This contention is not ten- 
able. Before partition, the tenancy was 
governed by the W. B. Premises Tenancy 
Act, 1956 and consequently the defen- 
dant had some protection against evic- 
tion. It is unthinkable that upon parti- 
tion such protection will be lost to the 
defendant and he will be relegated to 
the stark realities of the T. P. Act. For 
these reasons also, the plaintiff is not 
entitled to succeed. 


12. The learned Judge has held that 
the notice to quit is legal and valid. We 
do not, however, agree with the learned 
Judge. A notice to quit by one of the 
landlords in respect of a part of the pre- 
mises is undoubtedly a bad notice. The 
learned Judge is, therefore, not right in 
holding that the notice to quit is legal 
and valid. No other point has been argu- 
ed in this appeal. 

13. For the reasons aforesaid, this 
appeal fails and it is dismissed. In view 
of the facts and circumstances of the 
case, there will be no order for costs. 

SHARMA, J.:— I agree. 

` Appeal dismissed, 
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Indian Cable Company Ltd., Plaintiff 
v. M/s. Plastic Products. Engineering 
Company -and another, Defendants. i 

Suit No. 742 of 1978, D/-. 19-3-1979. 

Contract Act (1872), S. 124 — Bank 
guarantee — Performarice of. 
_ Where under the bank guarantee fur- 
nished to the selling -.company by the 
purchaser in respect of excise duty levi- 
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able on goods purchased, the selling com- 
pany was entitled to recover from the 
purchaser the amount of excise duty 
finally assesséd and the writ petition by 
the selling company challenging the im- 
position of excise duty on goods in ques- 
tion was disposed of and the excise Col- 
lector has issued demand for the excise 
duty the purchaser was not entitled to 
injunction restraining the bank from 
making the payment under the bank 


guarantee. . (Paras 9, 15) 
Cases Referred: Chronological Paras 
AIR 1979 Cal 44 10, = 


(1979) 83 Cal.WN 802 


(1978) 1 All ER 976: (1977) 3 WLR 764, 


Edward Owen Engineering Ltd. v. 
Barclays Bank International Ltd. i 
7, 11, 14 

AIR 1975 Cal 145 ; 5 
ATR 1970 SC 891 7 
(1970) 74 Cal WN 991 sc 13 
AIR 1967 SC 1634 5 


Dr. Tapas Banerjee, for Plaintiff; B. K. 
Chatterjee, for Defendant No. 1. 


ORDER :— This is an application taken 
out by the plaintiff, Indian Cable Com- 
pany Limited for an order of injunction 
restraining the defendant No. 1, Messrs. 
Plastic Products Engineering- Company 
from making any demand and/or receiv- 
ing any payment under the bank guaran- 
tee dated May 12, 1977 and/or taking any 
steps ‘for performance of the said Bank 
guarantee. The petitioner has also asked 
for an order of injunction restraining the 
defendant No. 2,- Punjab National Bank 
from making any payment or releasing 
any money under or-in terms of the said 
Bank guarantee, 


"2. The petitioner’s case ‘shortly is that 
in the year 1973 Messrs. Plastic Products 
Engineering Co. filed a writ application 
in the Gujarat High Court contending, 
inter alia, that its products including 
PTFE tape were not liable to excise duty. 
Indian Cable purchased from Messrs. 
Plastic Products Engineering Company 
goods including PTFE tape of the total 
value of Rs. 17,73,031.36 between 
June, 1974 and May, 1977. On June 
17, 1976 the Collector of Central Excise 
adjudicated upon the issue in ` question 
holding that the products of M/s. Plastic 


Products were subject to levy of Central, 


Excise Duty. Thereafter another . writ 
petition was filed challenging the said 
order of Collector. The Bank guarantee 
in terms of the agreement was furnished 
by Punjab National Bank on behalf of 
Indian Cable for a sum of Rs. 5,71,991.48. 
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Pursuant :to the agreement M/s. Plastic 
Products Engineering: Company called 
upon the Punjab National Bank to make 
payment in, terms of the said Bank 
guarantee.'On the 30th of Mar. 1978 the 
Central-Excise Authorities served demand 
notice on Plastic Products Engineering 
Company for payment of excise duty of 
its product including PTFE sheets and 
tapes, Thereafter Messrs. Plastic Products 
Engineering Company demanded pay- 
ment of Rs. 6,99,137.78. from Indian Cable 
who also. disputed its liability to pay as 
according to them no duty was payable 
on tapes but on sheets only. Indian Cable 
disputed .its liability on that. Plastic pro- 
ducts sought for some clarifications and 
clarifications obtained from the Central 
Excise Authorities (were) to the effect 
that the products of M/s. Plastic Pro- 
ducts Engineering Company including 
PTFE sheets were liable to levy of ex- 
cise duty. After that M/s. Plastic Pro- 
ducts Engineering Company through their 
Advocates called upon Punjab National 
Bank to make payment in terms of the 
Bank guarantee. Indian Cable. wrote to 
Punjab National Bank to the effect that 
M/s. Plastic Products were not entitled 
to invoke the said Bank guarantee, On 
8rd of Oct. 1978 M/s. Plastic Products 
Engineering Company filed a suit in the 
Court at Ahmedabad, inter alia, for en- 
forcement of the said ` Bank guarantee. - 
On 4th of Oct.'1978 Indian Cable filed 
this suit and obtained an interim order. 
Thereafter M/s. Plastic Products Engi- 
neering Company took out an application 
for stay of this suit on the ground that 
the subject matter, parties and the reliefs 
claimed were identical with the suit that 
has been filed before. the Ahmedabad 
Court and after hearing the parties on 
4th of Feb. 1979 I pass an order staying 
the present suit, 


3. Under the Bank’ guarantee, (i) the 
Bank guarantee would remain in force 
till the writ petition is finally disposed of 
by a Court of law but not later than one 
year from the date of the guarantee, i. e, 
5th Apr. 1978; (ii) the Bank guarantee 
shall be enforceable against the Bank for 
the amount of excise duty actually paid 
by the Manufacturer; - (iii) The Manufac- 
turer is entitled to recover from the pur- 
chaser the amount of excise duty as 
finally assessed. All other terms would 
appear from the said guarantee Bond. 


4. The said writ petition was disposed 
of on 23rd of June, 1677, as such the de- 
fendant had called upon the Bank te 
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make payment. Bui 
taken the stand thet PTFE tapes were 
not excisable products; as such they re- 
fused to pay and the plaintiff also wrote 
to the defendant Bank that the guaran- 
tee could not be enforced as the terms 
under the guarantee bond had not been 
fulfilled and/or complied with. 


5. Dr, Tapas Banerjee submitted first 
of all that although the suit has been 
stayed still this Court has jurisdiction to 
grant injunction in proper cases. Second- 
ly he submitted that guarantor is a fav- 
oured debtor and his liability has to be 
„ascertained from the four corners of the 
guarantee and in that respect he craved 
reference to AIR 1967 SC 1634 and AIR 
1975 Cal 145. He further submitted that 
in‘a case where it is a conditional 
guarantee the conditions of the guaran- 
tee must be first found out and they 
must be fulfilled ir order to give the 
right to enforce the guarantee. Accord- 
ing to Dr. Banerjee, before such guaran- 
tee could be enforced there should be a 
final assessment and assessment must be 
in resvect of PTFE tapes and not. sheets 
and such guarantee would be enforced 
against the Bank in respect of actual ex- 
cise duty paid by the 
Guarantee must be invoked within the 
_period it remained in force i e. till the 
writ petition was finally disposed of. 
According to Dr. Banerjee, as none of 
the said conditions have been fulfilled 
the said Bank guarantee cannot be en- 
forced inasmuch as the said writ petition 
was disposed of on 23rd of June, 1977 
and no payment having been made before 
that date the guarantee cannot be en- 
forced now. According to Dr. Banerjee 
“not later than one year from the date 
of the guarantee, i. e., 5th of Apr. 1978” 
means time limit taking into considera- 
tion the outer limit inasmuch as this 
writ petition has teen disposed of ear- 
lier than 5th of April, 1978; as such 
guarantee has ceased to be enforceable 
from that date. If the writ petition was 
not disposed of before 5th of Apr. 1978 
then, in that evert, guarantee would 
cease on that date. As the guarantee in 
this case was invoked by a letter dated 
30th of Mar. 1978 which is long after the 
disposal of the writ petition; as such the 
company is not entitled to enforce the 
guarantee. Moreover no final assessment 
has been made and served on the plain- 


tiff nor any proof has been given whe- 
ther, in fact, such duty has been paid by 
the manufacturer. 


Indian Cable Co. v. Plastic Products Engg. Co. 
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6. Mr. B. K. Chatterjee opposed this 
appliċation on behalf of M/s. Plastic Pro- 
ducts Engineering Company and submit- 
ted that by looking at the guarantee 
bond one will find immediately that in 
the last clause it has been agreed ‘“Not- 
withstanding anything contained here- 
inbefore our liability under this guaran- 
tee is restricted to Rs. 5,71,991.48. Our 
guarantee shall remain in force until 5-4- 
1978. Unless an action to enforce a claim 
under the guarantee is filed against us 
within six months irom the date of expiry, 
ie., 5-4-78 all your rights under the said 
guarantee shall be forfeited and we shall 
be relieved and discharged from all 
liability thereunder.” As such under 
that clause the time would have expired 
on 15-10-1978. But the suit has been 
filed by M/s. Plastic Products Engineer- 
ing Company on 3rd Oct. 1978 which is 
well within the period as covenanted 
under guarantee bond. According to Mr. 


Chatterjee the excise duty has been 
finally assessed and demand has been 
communicated to the plaintiff as agreed 


to under Cl. 5 of the guarantee bond; in 
default of payment by the party the 
manufacturer would be entitled to en- 
force the bank guarantee. The manufac- 
turer has also furnished to the purchaser 
a photostat copy of the demand notice, 
The guarantee given is an irrevocable 
guarantee and it cannot be revoked by 
any notice or otherwise. According to 
Mr. Chatterjee, the only issue that was 
before the Collector. of Excise was the 
determination of excise duty payable in 
respect of PTFE sheets; as such the de- 
cision has been given by Excise Autho- 
rities to the effect that such sheets were 
excisable. The question whether the 
tapes were excisable or not were not 
mooted before the Excise Authorities as 
tapes were excisable and there was no 
dispute with regard to that and from 
subsequent correspondence it would ap- 
pear that excise duty was payable not 
only in respect of PTFE sheets but also 
PTFE tapes manufactured by the defen- 
dant company, i 


7. Mr. Chatterjee referred to (1978) 
1 All ER 976 at 979 and 981 and sub- 
mitted that letter of credit and bank 
guarantee are equated on the same foot- 
ing; as such bank guarantee must be 
honoured. He further referred to a case 
reported in AIR 1970 SC 891 and to an 
unreported judgment of Mr. Justice A. N. 
Sen and Mr. Justice Basak in Bird & Co. 
v. Tripura Jute Mills which was passed 
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on the 8th of June, 1978* and submitted 
that this application. should be dismissed 
with costs. 


8. From the demand letter on ist 
July, 1978 it would appear that the Cen- 
tral excise duty has been charged and 
demanded in respect of PTFE sheets as 
also tapes. Mr. Chatterjee further sub- 
mitted that the present suit was filed 
by the plaintiff and it obtained an inte- 
rim injunction from the learned Vaca- 
tion Judge with the mala fide intention 
of avoiding its liability to pay the excise 
duty which has been secured by way of 
Bank guarantee, The plaintiff before me, 
according to Mr. Chatterjee, has no right 
to obstruct payment and from lawfully 
discharging its banking function and 
dues by an order of injunction. 


9. In the absence of allegation of 
fraud the terms of the Bank guarantee 
must be strictly observed. In the present 
case before me no such circumstances 
and/or facts have been pleaded to entitle 
the plaintiff to get an order of injunction 
restraining the Bank from making any 
payment in terms of the bank guarantee. 
The respondents after several demands 
having (been) made had no alternative 
or choice but to enforce the Bank gua- 
rantee within the period specified under 
the said Bank guarantee. It would appear 
from the facts stated above that the re- 
spondent has tried to enforce the Bank 
guarantee after giving full opportunities 
to the plaintiff before me to honour the 
said demand but an the plaintiff’s failure 
to comply with the said demand, the re- 
spondent No. 1 had no choice but to de- 
mand on 3rd Oct., 1978 by not only mak- 
ing demand to the defendant Bank but 
also by filing a suit in the Ahmedabad 
Court. If the plaintiff is at all prejudic- 
ed because of enforcement of the Bank 
guarantee the plaintiff has the right to 
file a suit for recovery of the same from 
the defendant No. 1 if such occasion 
arises. But in the present petition there 
are no pleadings of compelling circum- 
stances or special factors which would 
entitle the plaintiff to get an order of 
injunction restraining the defendant 
Bank from making payment in terms of 
the Bank guarantee. Prima facie it ap- 
pears that all conditions that have been 
agreed to by and between the parties 
under the Bank guarantee have been 
complied with and the defendant No. 1 
is entitled to enforce the Bank guarantee 
under the agreement. 


*Since reported in (1979) 83 Cal WN 802. 
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10. In the case reported in AIR 1979 
Cal 44 it has been held “in the absence 


`of special equities arising from a parti- 


cular situation which might entitle the 
party on whose behalf guarantee is given 
to an injunction restraining the bank in 
performance of the bank guarantee and 
in. the absence of any clear fraud, the 
bank must pay to the party in whose 
favour guarantee is given on demand, if 
so stipulated and whether the terms are 
such that will have to be found out from 
the performance guarantee as such. 
Where though the guarantee was given 
for the performance by the party on 
whose behalf guarantee was given, in an 
orderly manner its contractual obliga- 
tion, the obligation was undertaken by 
the Bank to repay the amount on first 
demand and without contestation, demur 
or protest and without reference to such 
party. and without questioning the legal 
relationship subsisting between the party 
in whose favour guarantee was given and 
the party on whose behalf guarantee was 
given and the guarantee also stipulated 
that the bank should forthwith pay the 
amount due notwithstanding any dispute 
between the parties aforesaid, it must 
be deemed that the- moment a demand 
was made without protest and contesta- 
tion the Bank had obliged itself to pay 
irrespective of any dispute as to whether 
there had been performance in an order- 
ly manner of the contractual obligation 
by the party. Consequently in such a 
case the party on whose behalf guaran- 
tee was given was not entitled to an 
injunction restraining the bank in per- 
formance of its guarantee,” 


11. In the case reported in (1977) 3 
WLR 764 Lord Denning M. R. observed 
“All this leads to the conclusion that the 
performance guarantee stands on a simi- 


_lar footing to a letter of credit. A Bank 


which gives a performance guarantee 
must honour that guarantee according to 
its terms. It is not concerned in the least 
with the relations between the supplier 
and the customer, nor with the question 
whether the supplier has performed his 
contracted obligation or not; nor with the 
question whether the supplier is in de- 
fault or not. The Bank must pay accord- 
ing to its guarantee on demand, if so 
stipulated, without proof or conditions. 
The only exception is whether there is a 
clear fraud of which. the Bank has notice.” 


12. In the case reported in AIR 1979 
Cal 44 Sabyasachi Mukharji, J. has fur- 
ther added, over and above the ground 
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of fraud, the question of special equities 
thas) to be taken into consideration while 
granting an order of injunction. 


13. In the case reported in (1970) 74 
Cal WN 991 a Division Bench of this 
Court held: “The Courts are slow to inter- 
fere with the operation of irrevocable 
letter of credit not merely on the ground 
of their importance in the in- 
ternational trade but also on the ground 
that under the terms and conditions of 
their issue, the beneficiary who is often 
the seller, is assured of payment by the 
Bank once he complies with the terms 
and conditions of the letter of credit 
irrespective of his non-compliance with 
the terms of the contract into which he 
has entered with the buyer or in other 
words, on the ground of autonomy of the 
letter of credit. The distinction between 
an irrevocable letter of credit and a bank 
guarantee is not merely one of function 
viz., that the former is important in 
international trade and the latter for 
internal trade. A bank guarantee like 
any other contract is no more or no less 
than what the parties make it. Payment 
under a Bank guarantee like payment 
under a letter of credit becomes due 
only on compliance with the terms on 
which the Bank is to pay under the re- 
spective documents. Nobody has ever 
claimed that a letter of credit becomes 
payable until and unless conditions of 
payment are satisfied; likewise conditions 
for payment under a Bank guarantee 
have to be satisfied before payment can 
be legitimately claimed. In order to issue 
a temporary injunction. restraining the 
enforcement of a Bank guarantee the 
‘Court has to come to the conclusion that 
having regard to the terms and condi- 
tions of the guarantee, payment under 
the guarantee has not become due or at 
least there is a fair and arguable prima 
facie case for such a contention”. 


14. In the case reported in (1978) 1 
All ER 976 (Edward Owen Engineering 
Limited v. Barclays Bank International 
Ltd.) it has been held: “Under a Bank 
guarantee a Bank must pay regardless of 
the merits of the disputes between the 
supplier and the buyer and the only ex- 
ception to that rule has been made in 
cases of fraud”. That case further held, 
“Performance guarantees are virtually 
only promissory notes payable on de- 
mand.” It was further heid “that the per- 
formance guarantees stand on a similar 
footing to that of a letter of credit; as 
such a Bank which gives the perform- 
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ance guarantee must honour that gua- 
rantee according to its terms”. It has 
been further held: “It is only in excep- 
tional cases that the Court will interfere 
with the machinery of irrevocable obli- 
gations. assumed by Banks. These are life 
blood of international commerce. Such 


_obligations are regarded as collateral ta 


the underlying rights and contentions 
between the merchants at either end of 
the banking chain.” 


15. In the facts and circumstances 
of the case I do noi see that there is any 
fraud and/or special equities which 
would entitle the petitioner before me 
to get an order of injunction restraining 
the Bank from enforcing Bank guarantee 
as, prima facie, the terms envisaged in 
the said Bank guarantee seem to have 
been complied with by the parties; as 
such I dismiss this application with costs. 

16. Interim order vacated. There will 
be a stay of operation of order for seven 
days, 

Application dismissed, 
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State Trading Corporation of India 
Ltd., Plaintiff v. The Jay Shree Chemi- 
cals and Fertilisers and another, De- 
fendants. 


Suit No. 123 of 1974, D/- 31-7-1979, 


(A) Limitation Act (1963), Art. 1 — 
Mutual, open and current account — 
Nature of transactions only disclosing 
a mere possibility of having shifting 
balance in favour of one party or the 
other at times — Independent deal- 
ings between parties giving rise to 
independent obligations absent — Held 
account was not mutual, open and 
current and hence Article had no ap- 


plication. AIR 1931 Cal 359 and AIR 
1959 SC 1349 and AIR 1960 Cal 285, 
Disting. (Para 11) 


(B) Limitation Act (1963), S. 18, 


Explanation (a) — Admission of wn- 
adjusted account amounts to ar- 
knowledgment of liability — īn case 
of mutual, open and current account, 


such acknowledgment saves the entire 
claim, whereas in case of an ordinary 
account, only claims within period of 
three years prior to acknowledgment 
are saved — Such admission of an 
unadjusted account also amounts to 
admission of subsisting jural relation- 


IW/JW/E304/79/SLL/RSK 
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ship between parties to the account. 
AIR 1971 SC 1482, Rel. on. 
(Para 35) 


Cases Referred : Chronological Paras 


AIR 1971 SC 1482:1971 All LJ 1378 

31, 33, 35 
AIR 1961 Cal 188 : 25 
AIR 1961 Punj 175 26 
AIR 1960 Cal 285. , , 10 
AIR 1959 SC 1349 - 9 
AIR 1951 Trav Co., 93 27 
AIR 1939 Mad 300 - 27 
AIR 1931 Cal 359 8, 9 
(1906) 33 Ind App- 165: (1906) ILR 33 


. Cai 1047 (PC) 20, 25, 27, 23, 35 
' (1898) 25 Ind App 95 (PC) 24 

J. N. Roy with Sanjib Dutt, for 
Plaintiff; Bijoy Bachawat with R. P. 
Mitra, for Defendants. 


ORDER:— The plaintiff _instivuted 


this suit against the defendant for. 
recovery of Rs. 5,89,175.50 on the al- 
legations that pursuant to a verbal 


agreement in the year 1965 with the 
defendant, the plaintiff supplied Sul- 
pher and Rochphosphate to the defen- 
dant on terms -that the provisional 
price would be paid by the defen- 
dant. before supply. The final total 
price of each consignment would be 
determined thereafter. The plaintiff 
would keep a mutual, open and cur- 
rent account between the parties and 
the account would be adjusted on 31st 
March every year,- Upon adjustment of 
the provisional price with the final 
price, the balance found due wouli be 
-paid either by the defendant to the 
plaintiff or by the plaintiff to the 
defendant depending on the result of 
the adjustment. The unpaid balance 
would carry interest at the rate of 
12% per annum. ‘These 
set out in paras 4 and 5 of the paint, 
It was further alleged that the tzans- 
actions were carried on between 1765- 


70 and the last entry was made in the 


said: account on 31-3-1970. Between 
7-3-1970 to . 9-9-1972, . the deferdant 
wrote 6 letters to the plaintiff ac- 


knowledging ‘in writing its liabilicy in 
respect of ‘the said transactions. Upon 
adjustment, the amount ‘mentioned 
above was' found due™to ‘the plaintiff 
. and the suit was instituted on 5-4-1974, 
No part of ‘the claim is barred by 
limitation. a 


2.. The _ ‘defendant filed its written 
statement denying the alleged verbal 
contract of 1965 and its alleged terms. 
The allegations that the account be- 
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` tween the parties was mutual, open and 


current account was also denied. The 
defendant alleged. that the Govern- 
ment of.India used to.allot the goods 
to the defendant from time to. time and 
the plaintiff used to supply the same 
on the basis of such allotment ‘letters, 
containing terms and conditions of sale. 
Each transaction was a separate, dis- 
tinct and independent transaction. The 
allegations of provisional payment and 
fixation of- final price later on were 
admitted. The allegation of adjustment 
of the account and its correctness were 
disputed and it was alleged that on 
proper account being taken a large sum 
would be found due to the defendant 
by the plaintiff. The defendant denied 
that there was any acknowledgment of 
liability in writing by the defendant 
and alleged that the plaintiff’s claim 
if any, was barred by limitation. 

3. On the basis of the pleadings, 
the following issues) were raised:— 

1. Was there any agreement as al- 
leged in paras 4.and 5 of the plaint? 

2. Was a mutual open and current 
or current and continuous account 


‘maintained by the plaintiff as. alleged 


in para 6 of the. plaint? 
3. (a) Did the defendant No. 2 ac- 
knowledge its liability, if any, or make 


any admission as alleged in para 7 
of the plaint? 

(b) Did the Jetsers - mentioned in 
para 7 of the plaint constitute ac- 
knowledgment ` or admission of liabi- 
lity? 

“4. Is the plaintiff “entitled to any 
interest? 


'5. Is the claim of the plaintiff barred 
by limitation? 

6. To what relief, if any, the plain- 
tiff is entitled to? | 

4. At the time of the hearing, it 
was agreed between the parties that in 
case it. was found that the plaintiff's 
claim was not. barred by limitation, 
would be sent to 
reference. for taking accounts between 
the parties. and for finding out. whe- 
ther any sum would be payable by the 
defendant to the -plaintiff on adjust- 
ment of the said accounts. , 

_ 5. The plaintiff examined two wit- 
nesses, one S. Mukherjee and one B. 
Bhattacharjee. No oral evidence was 
adduced on behalf of the defendant, 
Mr. Bhattacharjee is..the present Mar- 
keting Manager of.-the plaintiff and 
during -1965-67. he. was the Assistant 
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Regional Manager oi the plaintiff. This 
witness, in examinazion-in-chief, stated 
that there were scme understandings 
between the plaintiff and the defen- 
dant regarding these transactions and 
the terms and conditions were reduced 
to writing. In cross-examination, he 
said that there were several agree- 
ments between the parties from time 
to time in writing (Q. 74-75). He fur- 
ther stated that the copies of the terms 
and conditions used to be sent to the 
allottees from Delhi office (Q. 78). 
From pages 2-12 anid 16-30, of Ext. A, 
it appears that alonz with each allot- 
ment, the Delhi office used to send 
terms and conditions of each transac- 
tion in writing. These documents are 
admitted by the plaintiff and corrobo- 
rate the evidence of Bhattacharjee 
mentioned above. i 


6. On the basis of the oral evidence 
of the plaintiffs witness B. Bhatta- 
charjee and the above admitted docu- 
ments, I hold thaz the plaintiff has 
failed to prove that there was an oral 
agreement between the parties in 1965 
as alleged im paragraphs 4 and 5 of 
the plaint. 

7. It is clear that each transaction 
was entered into on the basis of the 
written terms and conditions which in- 
cluded a common term that the initial 
payment made by the buyer would be 
treated as a provisional payment and 
upon assessment of the final price the 
adjustment would be made either by 
payment of extra amount by the de- 
fendant to the plaintiff or by refund 
of the excess payment by the plaintiff 
to the defendant depending on the 
basis of upward or downward rate of 
the goods. 

8. It was submitted on behalf of the 
plaintiff that the plaintiff used to keep 
a mutual, open and current account in 
respect. of the transactions between the 
parties to the knowledge of the de- 
fendant and both the parties acted on 
that basis. If there was any excess pay- 
ment by the defendant, instead ofre- 
funding the same, <he amount used to 
be adjusted against the defendant’s li- 
ability to make extra payment in res- 
pect of subsequent transactions and the 
defendant had full knowledge thereof. 
The term of keeping this account, even 
if it was not expressly agreed to, it 
was arrived at by tke conduct of the par- 
ties. In support of his contention that 
the account was mutual open and cur- 
rent, the plaintiffs counsel ‘cited AIR 
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1331 Cal 359 (Tea Financing Syndicate 
Ltd. v. Chandra Kamal). But the facts 
of that case were totally different from 
tne present case. In that case, the 
plaintiff agreed to finance the defen- 
dants business and the defendant 
hypothecated his entire tea crop and 
agreed to send the manufactured tea 
for sale by the plaintiff by public auc- 
tion. The account between the parties 
contained entries in respect of the ad- 
vances made by the plaintiff as well as - 
the credit entries in favour of the de- 
fendant in respect of the sale proceeds 
of the tea. The suit was filed by the 
plaintiff for the balance sum due on 
adjustment of this account. The Divi- 
sion Bench held that the account was 
mutual open and current as there were 
two distinct and independent transac- 
tions between the parties. At page 372 
of this report, it was held:— 


sisa In other words, each party must 
be able to say to the other at some 
time or other during the period of ac- 
count ‘I have an account against you’ 
ie. not merely a shifting balance but - 
reciprocity of dealings and the right to 
mutual, demand which form the essen- 
tial ingredient of a mutual, open and 
current account,.”, 


9. The defendant’s counsel relied on . 
the aforesaid observations and submit- 
ted that the accounts disclosed by the 
plaintiff would show a shifting balance 
only in favour of one party or the other 
at times. There were no independent 
transactions or reciprocity of dealings 
giving rise to independent obligations. | 
Hence the account could not be mutual, 
open and current as alleged by plain- 
tiff. The plaintiff’s counsel also relied on 
AIR 1959 SC 1348 (Hindusthan Forest 
Co. v. Lal Chand). In this case there 
was an agreement for sale of grain and 
under the terms of the contract the 
buyer was to make advance’ payment, 
The last, delivery was made on 23-6-47 
and the suit was instituted on 10-10-50 
for the balance amount due on the ac~- 
count. . The trial Court dismissed the 
suit on the ground of limitation but the 
High Court decreed the suit holding 
that the account was mutual, open and 
current. The matter went up to the 
Supreme Court. The Supreme Court re- 
lying on AIR 1931 Cal 359, held that 
the payments were made in discharge 
of the obligation to pay for the goods 
delivered by the seller and did mot 
create “any independent obligation on 
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the seller in favour of the buyer. There’ 


was no reciprocity of dealings. or inde- 
pendent obligations. At page 1352 it was 
held: — 

“If the seller had failed to deliver 
goods, they would have been liable to 
refund the monies advanced on accoant 
of the price and might also have b2en 
liable in damages, but such liability 
would then have arisen from the con- 
tract and not from the fact that the ad- 
vances having been made.” 


10. The defendant’s counsel very 
strongly relied on the passage qucted 
above. He submitted that the plaint-ff’s 
obligation to refund the excess pay- 
ment in this case, also arose from vhe 
same contract. There was no reciprocity 
of dealings between the parties. The 
plaintiff's counsel thereafter relied on 
AIR 1960 Cal 285 (Kalipada Banerjee 
v. Sree Bank Ltd). In para 14 of this 
report, it was held:— 


“This much however is settled that 
payment shown on one side should aot 
merely be offset by entries of repay- 
ment of a debt due to the one side, but 
payment in the course of independent 
transactions mutual accountability 32- 
tween the parties is a test based on -he 
existence of demands „e.s... Pre 


The essence of a mutual, open and 
current account is that there must be 
independent dealings between the par- 
ties which can be duly offset against 
each other.” 


11. This case also does not help <he 
plaintiff. The account in the present 
suit, does not reveal that there wre 
independent dealings between the par- 
ties or there were independent obliga- 
tions arising out of the independent 
dealings and transactions. What it r2- 
veals is that in terms of the transact.on 
between the parties, -there is a poss-ki- 
lity of having a shifting balance in 
favour of one party or the other at 
times. The ingredients: to make an az- 
count mutual, open -and current are 
independent dealings giving rise to in- 
dependent obligations which are, totally 
absent in the present case. I am unable 
to accept the submissions on behalf of 
the plaintiff that the account in the 
present case is mutual, open and cur- 
rent or current and continuous. The 
defendant’s counsel, submits that each 
transaction being separate and distinct 
transaction, they would give rise to -n- 
dependent causes of action in respect of 
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each case. There being no mutual, open 
and current account between the par- 
ties the plaintiffs claims are barred by 
limitation, The Article 1 of the Limita- 
tion Act of 1963 (old Article 85) will 
have no application on the facts of this 
case. I agree with the defendant on 
this point. ; 

12. The next question is whether 
there was any acknowledgment by the 
defendant of its liability in the said ac- 
count as pleaded in the plaint. 

13. According to the plaintiff's coun- 
sel there were clear acknowledgments 
in writing and the same will appear 
from the defendant’s letters contained 
in pages 11, 12, 13, 17, 21 and 23 of 
the Ext. A, 

14. In the letter dated 7-7-1970 at 
page 11 of Ext. A, the defendant stat- 
ed as follows:— : 

“We are in receipt of your letter of 
the 30th ultimo regarding the above, 
showing that a sum of Rs. 2,55,791.11 
is due to you. In reply we like to state 
that we are also due to receive a large 
sum from you and it is likely that we 
shall be on the plus side after the ad- 
justment.” ` -> l 

15. In letter dated 20-5-1970 at page 
12 of Ext. A it was alleged:— 

“In this connection, we remember to 
have submitted to you a considerable 
number of debit notes for various alli- 
ed matters and we shall be pleased to 
receive your reply showing therein in 
detail the necessary adjustment made 
by you prior to arriving at the final 
payable or receivable amount, to en- 
able us. to revert to the matter.” 

16. The next letter dated 10-8-1972 
at page 13 of Ext. A, contains the fol- 
lowing statements:— 

“We have no objection to pay provid- 
ed any amount is due to you and we 
solicited your statements accounts to 
enable us to go through the same in 


order to . ascertain the position since 
those relate to old matters and after 
certain ` discussions your Mr. Subra- 


manium handed ‘over a statement of their 
accounts to us and we assured them 
that we shall look.into the matter 
immediately and let you know the posi- 
tion within two days positively. 

However, before we proceed further 
in . the matter, we find the following 
glaring discrepancies in your statement 
of accounts, which on being . corrected ~ 
will show a sizable credit balance in our 
favour and we put- below the relevant 
figures for your kind attention,” 
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17. The letter dated 20-8-72 appears 
at page 21 of Ext. A. It is alleged by 
the defendant in this letter as follows:— 

“You would recall that while handing 
over the statemenis we requested you 
to reconcile the siatement of accounts 
and furnish your complete observation 
substantiating the same with a statement 
of your account along with a list’ of 
claims so that we may also examine 
and rectify the discrepancy if any in 
our accounts. The discrepancy pointed 
out in your letter of 10-8-72 is not clear 
to us as the amount paid by you against 
supply of sulphur ex-s. s. Parvati 
Jayanti has already been included in 
the statement.” 

18. In the letter dated 21/22-8-1972, 
at page 17 of Ext. A, the defendant al- 
leged as follows:— 


“You have accused us of dilatory 
tactics, but you will kindly observe 
that while our transactions with “you 


ceased on 31-12-69, you came to us for 
settlement of accounts on 8-8-72, ie 
after 32 months...........0000... ” 

19. The last let-er relied on by the 
plaintiff is dated 9-9-72 and is at page 
23 of Ext.. A:— 

“We are in receipt of. your letter of 
the 30th ultimo. We note you have ad- 
mitted to delete Rs. 80,184/- A/c. s.s. 
' Katarina. This would reduce your alleg- 
ed dues from us to Rs.  3,26,143.93p. 
as your letter No. STC/CA/BT/Chem of 
13-6-72 states that you are due to re- 
ceive Rs. 4,06,327.93p from us. 

We would not find where you have 
taken our payment of Rs. 4,09,884.04p 
for consignment ex. s.s. Parvati Jayanti 
into account in your statement. This 
amount on adjusting with your alleg- 
ed dues of Rs. 3,26,143.93p will show a 
credit of Rs. 83,740.11p in our favour as 
per your figures submitted to us.” 


20. The - counsel. for the plaintiff 
submitted’ that these letters would 
clearly . establish that © the defendant 


through out admitted the existence of 


an unadjusted account’ between the par- | 


ties. There were statemerits that a large 
sum was due to the plaintiff 
but after setting off defendant’s alleged 
claims against the plaintiff's dues, noth- 
ing would be found due ‘and payable to 
the plaintiff by the defendant. There is 
also a clear promise to pay in letter 
dated 10-8-72 if anything is found’ due 
to the plaintiff or: adjustment of the 
account. According to the plaintiffs 
counsel, such admissions and statements 


‘amount 
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to clear acknowledgment of 
liability by the defendant in the said 
account. The plaintiffs counsel relied 
on (1906) 33 Ind App 165 (PC), (Mani- 


-ram v. Rupchand. In this case the suit 


was instituted by the plaintiff against 
the defendant for the recovery of the 
amount found due in the account in 
favour of one Maniram, deceased. The 
plaintiff relied on an acknowledgment 
made by the defendant, in a previous 
legal preceeding, where the defendants 
had admitted as follows:— 

“For the last five years he (the ae 
fendant) had open and current ac- 
count with the deceased (Maniram).” 

21. In this case the suit would have 
been barred by limitation inspite of the 
account being mutual, open. and current, 
unless there would be an acknowledg- 
ment of liability in writing by the de- 
fendant. The Judicial Committee con- 
struing the above words came to a find- 
ing as follows:— . 


“There is, therefore, a clear admis- 
sion that there were open and current 
account between the parties at the date 


of death of Motiram. The legal con- 
sequence would be that at the date 
either of them had a right as against 


the other to an account. It follows 
equally that whoever on the account 
should be the debtor to the other was 
bound to pay his debt to the other, and 
it appears to their Lordships that the 
inevitable deduction from this admission 
is that the respondent acknowledged 
his liability to pay his debt to Motiram 
or his representative- if the balance 
should be ascertained to be against 
him.” ` t . m 


22. In my opinion the aforesaid ob- 
servations of the Judicial’ Committee 
will apply im full force even if the ac- 
count between the parties was not 
mutual, open and current but was an 
ordinary account only where on adjust- 
ment, there was: a possibility of having 
a shifting balance in favour either of 
the plaintiff or cf the defendant, The 
only difference would be that in case of 
a mutual, open and current account, the 
entire claim would be saved by the 
acknowledgment, whereas in case of an 
ordinary account, the claims within the 
period of three years prior to the date 
of acknowledgment would be saved 
and in both the courts fresh period of 
limitation would start from the date of 
acknowledgment, 
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23. Under Section 18 of the new 
Limitation Act of 1963, the explanalion 
(a) is as follows:— 

tan acknowledgment may be suffi- 
cient though it omits to specify the ex- 
act nature of the property or right or 


avers. that the time for payment, deli- 


very, performance or’ enjoyment has 
not yet come-or is accompanied by a 
refusal to pay deliver, perform. or per- 
mit to enjoy, or is coupled with a claim 
to set-off, or is addressed to a person 
other than the person entitled to the 
property or right.” 

24. The next case cited on behal? of 
the plaintiff is (1898) 25Ind App 95 (°C) 
(Shukhomoni Chowdhurani v. Ishan 
Chunder Roy). It was a suit for cortri- 
bution by one of the three joint deb-ors 
against a second who pleaded limita- 
tion, In that case all three joint deb-ors 
had made a petition to court earlier 
for protection of their joint property by 
payment of their joint debts in which 
a list of creditors and the amounts due 
to them was given. In this case the ad- 
missions as to the mames of the credi- 
tors and their respective dues were 
clearly before the court, The facts. of 
that case are entirely different from 
the facts of the present case. 


25. The plaintiffs counsel then cited 
AIR 1961 Cal 188 (Kalipada Sinha v. 
Mahaluxmi Bank Ltd.) In this case the 
Division Bench of this High Court, re- 
lying on (1906) ILR 33 Cal. 1047: . (33 
Ind App 165 (PC)) mentioned | . above 
held at page 190:— . 

“Ever since the decision of the Jrdi- 
cial Committee in the case of Maniram 
v. Rupchand, (1906) ILR 33 Cal 1647: 
33 Ind App. 165 (PC) it has been an 
established rule of law that . admission 
of the existence of an unadjusted. ac- 
count would bring a case within zhe 
purview of Section 19.” 

26. He then relied on AIR 1561 
Punj 175 (Mst. Biro v. Dulla Singh). In 
this case the plaintiff Mst. Biro ‘institut- 
ed the present suit against Dulla Sirgh 
for recovery of Rs. 1470/-. For the par- 
pose of saving limitation} in the pleint 
she was relying on the statements of 
the defendant contained in a written 
statement filed before the Deve Con- 
ciliation Board:— 

“I had affixed my thumb impression in 
the sahi. No account was explained and 
the amount consisted of interest and 
compound interest and as such the 
entire amount § should be disallowed. 





State Trading Corpn.. of India v. J. S. Chemicals: & Fertilisers [Prs. 23-30] Cai, 379 


During this period I have paid thou- 
sands.of rupees and. nothing “is due 
from me. From one account two ac- 


counts have been prepared. The ac- 


counts from the -very- start should be 
summoned and examined and the en- 
tire amount should. be rejected. In case 
any amount is found due from me, I 
may be allowed instalments.” 

27. The Division- Bench of Punjab 
High Court in this case inter alia reli- 
ed on AIR 1939 Mad 300, AIR 1951 
Trav Co. 93 and (1906) 33 Ind App 165 
(PC) and held that the admission of: 
unadjusted account would amount to 
an acknowledgment of liability within 
the meaning of Section 19, Limitation 
Act. 

28. The Division Bench of the Pun- 
jab High Court in this case relied on 


paragraph 12 of (1906) 33 Ind App 
165 (PC):— 
“An acknowledgment of liability, 


should the balance turn out to be 
against the person taking it, is a suffi- 
cient acknowledgment under Section 19 
of the Limitation Act’. (XV; of .1877} and 
there is no distinction’ in this respect 
between the English and the Indian 
Law.” = > SE Wie : 

29. Commenting on the three afore- 
said decisions the Division Bench held: 

“The ratio decidendi, however, of 
all these cases is that where the deb- 
tor has admitted the existence. of. an 
account, it must be deemed to be an 
acknowledgment of liability for what- 
ever is found due from him on the 
settlement of the account.. A debtor, 
may, while admitting the existence of 
an- account also say ‘that on account 
of set off, ‘which he claims, nothing 
will be found due to the creditor, or 
may say that on. account of payments 
which he has made, the balance of the 
account will be found to be in his 
favour. i C 

All the same,-he would be deemed. 
to have admitted the existence of the. 
account and would be deemed to have 
acknowledged his liability to pay what- 
ever money is found due on the basis 
of the said account.” 


30. There is no doubt, that all the 
letters. relied on by. the plaintiff in 
this case, are clear acknowledgments 
of liability by the defendant and will 
vers under the purview of Section 18 

‘its explanation (a) of ius Limi- 
nN Act of 1963. f 
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31. The defendart’s counsel strongly 
relied on paragrapk 6 of AIR 1971SC 
1482:— 


“The words used in the statement in. 


question, however, must relate to a 
present subsisting liability and indi- 
cate the existence of jural relationship 
between the parties, such as for in- 
stance, that of a debtor and a cre- 
ditor and the intention to admit such 
jural relationship. Such intention need 
not be in express serms and can be 
inferred by implication from the nature 
of the admission and the surrounding 
circumstances.” 

32. According to him none of the 
letters relied on by the plaintiff would 
show that the defendant admitted the 
existence of jural relationship or sub- 
sisting liability. 

33. But in AIR 1971 SC 1482 also 
an admission regarding the existence of 
an unadjusted account was held to be 
an acknowledgment as will appear from 
page 1489 of this report:— 
eae acs in the present case also there 
was an admission of a subsisting ac- 
count on the finalisation of which the 
corporation was prepared to pay the 


balance found due at the foot there- 


of.” 


34. Then at page 1490:— 

Bess ay the present case is one of an 
admission of a subsisting account and 
the jural relationship and the liability 
to pay whatever amount would be 
found due on finalisation of accounts.” 

35. I am unable to accept the sub- 
missions of the defendant’s counsel that 
the defendant’s letters do not show any 
admission of liability of subsisting jural 
relationship. The law on this point 
has been uniformly settled from 1903 
(1906) 33 Ind App 165 (PC) to 1971 
(AIR 1971 SC 1482) that the admis- 
sion of an existing unadjusted account 
by a party to the account will ope- 
rate as an acknowledgment of liability 
as well as the admission of subsisting 
jural relationship between the parties 
to the said account. On the basis of 
these authorities, I hold that all the 
letters. relied on by the plaintiff are 
acknowledgments of liability by the 
defendant. 2 

36. In the present case, the last 
transaction in the account was madeon 
31-3-70. The first acknowledgment 
was by the letter dated 7-7-70 -and 
the subsequent ‘letters are dated 20-5- 
70, 10-8-72, 20-8-72. - 21/22-8- 


ALR. 


72 and 9-9-72 respectively. The suit 
was filed on 5-4-1974. In my opinion 
all the claims of the plaintiff after 
20-5-1967 have been saved by virtue 
of these acknowledgments and are 
still alive. The plaintiff will be enti- 
tled to interest on the sum found due 
in its favour, if any, on adjustment 
of the account at the rate of 6% per 
annum under the Sale of Goods Act. 


The issues are therefore, answered ag 
follows:— 

Issue No. 1 — No. 

Issue No, 2 — No, 

Issue No. 3 (a) — Yes, 

Issue No. 3 (b) — Yes, 

Issue No, 4 — Yes. 

Issue No. 5 — Yes. All claims prioz 


to 20-5-1967 are barred by limitation, 
37. In the premises there will be a 
preliminary decree for accounts in fav- 
our of the plaintif. Mr. K. P. Bose, 
Barrister-at-law and Mr. Rabindranath 
Kandari. Advocate of No. 5, Kiran San- 
kar Roy Road, Calcutta, are appointed 
asthe joint special referees to find out 
whether any sum isdue and payable by 
the defendant tothe plaintiff after 20-5- 
1967 in the account maintained ‘by the 
plaintiff in respect of the transactions 
in suit. The parties will be entitled to 
make fresh discoveries before the spe- 
cial Referees, if necessary, and ask for 
suitable directions to that effect from 
the Special Referees. The report of 
the Special Referees to be -filed within 
two.months after the long vacation. 
The remuneration of Mr. K. P. Bose 
will be 15 Gms per sitting and that of 
Mr. Kandari will be 5Gms per sitting 
irrespective. of hours. The costs of the 
suit up to the preliminary. decree will 
abide by the result of the final de- 
cree in the suit, Certified for two 

counsel, 
Order ‘accordingly, 
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Promode Kumar Ghosh and others. 
Petitioners v. - The Calcutta Electric 
Supply Corporation Ltd. and others, 
Respondents. ` 

Civil Rule No. 825 of 1978, D/- 19-7- 
1979. 

(A) Court-fees Act (1870), Ss. 7 (vi); 
7 (x) and 7 (iv) (ce) — Suit for a decla- 
ration of right of prior purchase — 


Hw/tw/E36/79/NRK/WNG 


7 


1848 


Right acquired under an agreement — - 


Suit, held was not for pre-emption. 


By a partition deed, certain property 
was allotted to certain co-owners with 
a stipulation of right of prior purchase 
by the other co-owners if the allo-tee 
wanted to sell it. The allottee sol: it 
without the consent of the other co- 
owners who brought the present suit 
for a declaration that the sale was void 
that the transferee acquired no title 
under the sale and that the plain-iffs 
had option of prior purchase. 


Held that right to prior purchase did 
not accrue because of the transfer but 
it was already acquired under an 
agreement. Hence it was not a suit for 
a declaration of right of pre-emp-ion 
falling within the ambit of S.. 7 (vi) 
but it fell under S. 7 (x). 

‘(Paras 18, 19) 


The plaint is to be read as a whole. 
It is the substance and not the fcrm 
of the plaint which is the criterion. A 
relief not sought cannot be imported so 
as to charge court-fee thereon. Choice 
to frame suit is with plaintiff and itis 
not for the court to dictate the draft- 
ing of a plaint. AIR 1944 Pat 17 (FB) 
and AIR 1954 Raj 170, Rel. on ` 


(Para 11) 

Cases Referred: Chronological Paras. 
AIR 1976 Ker 19 ; 12 
AIR 1971 Orissa 65 12 
AIR 1967 SC 978 14 
AIR 1961 Cal 152 ` 13 
AIR 1954 Raj 170 . 10 
AIR 1944 Pat 17 (FB) 10 
AIR 1942 Lah 209 10 
Saktinath Mukherjee, R. M. Rai 
Chaudhury, for Petitioners; Banamali 


Das, Hari Narayan’ Mukherjee, for Re- 
spondents. 


SUDHINDRA MOHAN GUHA, i.:— 
This Rule at the instance of the plnin- 
tiff-petitioner -arises out of order Na. 77, 
dated 22nd February, 1978 passed by 
Shri A. K. Das Gupta, the learned 
Subordinate Judge, 4th Court, ‘Alirore 
in T. S. No. 121 of 1968, whereby he 
held that the suit should be valued 
under Section 7 (vi) of the Court-‘ees 
Act. . , } 

2. Earlier the plaintiff-petiticner 
came to this Court in revision b:ing 
Civil Rule No. 628 of 1970 against zer- 
tain orders of the learned Subacdi- 
nate Judge. While discharging the revi- 
sion a Division Bench of this Court 
gave out certain directions to decide 
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the issue as to the value and. court- 
fees namely, the issue No. 1. It was. 
further observed by their Lordships 
that in their view the suit was govern- 
ed by the provision of Section 7 tvi) 
of the Court-fees Act. 


3. The petitioner then went in 
appeal by special leave to the Sup- 
reme Court. 

4. Their Lordships of the Supreme 
Court while disposing the appeal ob- 
serve that they refrain from making 
any observations on the merits of the 
nature of the suit. It will, however, 
be open to the Subordinate Judge to 
make an enquiry apart from Section 
7 (vi) also on the question whether or 
not, Section 7 (iv) (c) and Section 
7 (x) are applicable to the facts of the 
present case on the basis of the al- 
legations made in the plaint and in 
coming to his decision he would not be 
influenced by the observations made by 
the High Court on the question of 
real nature of the suit and the sec- 
tion which would apply. The other 
directions given by the High Court to 
the Sub-Judge would, however, stand. 
With these observations the appeal was 


“dismissed, 


5. Thereafter the learned Subordi- 
nate Judge disposed of the matter re- 
garding court-fees by the order dated 
22nd February, 1978 stated above, 
which has now been challenged. 

6. The plaintiff prayed for the re- 
liefs inter alia (a) a declaration that 
the Deed of Conveyance dated 21st 
July 1965 by the defendants Nos. 2 to 
5 in favour’ of defendant No. 1 is 
illegal, null and void, inoperative and 
not binding on the plaintiff. 

(b) for declaration that the defendant 
No.1 has not acquired any right, title 
and interest in the suit property on 
the basis of the alleged Deed of Con- 
veyance. 

(ec) a declaration that the plaintiff 
has a right of option to purchase the 
suit property being portion No. 25-C 
Harish Mukherjee Road, P. S. Bhowani- 
pur as per the terms of the Deed of 
Partition dated 8th May, 1921. 

(d) for permanent injunction, 

On the following averments:— 

The premises at 25 Harish Mukherjee 
Road originally belonged to Sri Chan- 
dra Madhab Ghosh. On his death the 
aforesaid premises along with other 
properties devolved on his three sons 
— Jogendra, Satish and Surendra 
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(since deceased) who partitioned all 
the properties by a registered deed of 
partition dated May 8, 1921. Lot No. 1 
in the deed of partition being the 
North Western portion of the said pre- 
mises was allotted to Jogendra, the 
predecessor of the plaintiff, while the 
other portion of the said premises was 
allotted to Surendra, predecessor of the 
defendants Nos 2 to 5, this was re- 
numbered as 25-C Harish Mukherjee 
Road and this portion is the subject- 


matter of the suit. The plaintiff-peti- 
tioner is the co-owner of the North. 
Western portion being premises No. 


25-B Harish Mukherjee Road. The deed 
of partition dated May 8, 1921 inter 
alia provided that, if any of the said 
three brothers or their heirs intended 
to sell his or her respective share in 
the property allotted respectively to 
them, then in the event he or she 
or they would be bound to inform the 
other two brothers or their heirs about 
the intention to sell and that if the 
other co-sharers or their heirs were 
agreeable to purchase the property 
then the’ brothers or their heirs in- 


tending to sell his or their share would. 


be bound to sell the same to them, at 
or for a price that might be offered 
by a stranger purchaser or that might 
be estimated by a qualified Engineer on 
the valuation of the property. ' 


7. On or about ‘March 31, 1968 
while the building on the suit property 
was being’ demolished | the plaintiff- 
petitioner for the first time came ..to 
know that the defendants opposite 
parties Nos. 2 to 5 had transferred the 
same that is premises No. 25-C Harish 
Mukherjee Road to opposite party 
No. 1 without any prior intimation or 
serving any notice upon the petitioner. 
Thereafter the petitioner served a 
notice upon opposite party No. 1 inti- 
mating it about the right of pre-emp- 
tion of the petitioner and requesting it 
to stop the demolition of the premises. 
The opposite party No. 1 not having 
acceded to the request, the petitioner 
was obliged to commence the present 
suit. 


8. The plaintiff alleged that the suit 
should be valued under Section 7 (iv) 
(c) of the Court-fees Act. According 
to the learned Judge the prayer (b) is 
incompetent and prayer (a) is super- 
fluous or introductory. According to 
him the substantial relief claimed by 
the plaintiff is prayer (c) and injunc- 
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tion. It is also observed that the main 
prayer ie., directing for retransfer 
does not flow from other declarations. 
So the plaintiffs prayer is overruled, 


§. The next contention of the plain- 
tiff was that the suit as well might be 
valued u/s 7 (x) of the Act. But ac- 
cording to the learned Judge the right 
claimed by the plaintiff to prior pur- 
chase was not based upon the agree- 
ment alleged to be embodied in the 
deed of partition but -upon the salein 
favour of defendant No. 1 and it was 
the sale which gave the cause of ac- 
tion so that contention of the plain- 
tiff was also rejected. According to the 
learned Judge the suit is governed by 
Sectoin 7 (vi) of the Court-fees Act 
under . which the court-fees are to be 
paid on the market value of the land, 
building -or garden in respect of which 
the right is claimed. 


10. In assailing the impugned order 


it is contended by Mr.  Saktinath 
Mukherjee, the learned Advocate for 
the petitioner that the amount of 


court-fee payable is to be ascertained 
from the allegations made in the plaint 
and the nature of the reliefs sought 
for and the determination of such 
amount can in no way be influenced 
either by the answers to the plaint 
or by the final decision of the suit on 
merits. The Court is to look to the 
substance and nature of the claim. The 
form in which the relief claimed, plays 
no part. But if the real claim is in 
disguised form or is something different 
from apparent | one, the Court should 
ignore the apparent form. The choice is 
with the plaintiff, it is for none else to 
suggest in which form he would bring 
the suit. Mr. Mukherjee in support of 
his arguments cited the decision of 
the Lahore High Court in the case of 
Harkishan Lal v. Barkat Ali reported 
in AIR 1942 Lah 209. Mr. Mukherjee 
argues that it is not for the Court to 
import into the plaint anything which 
it does not really contain, either ac- 
tually or by necessary implication. For 
the authority on the point he also re- 
lies on the: decision of the Patna High 
Court in the case of Mt. Rupia v. 
Bhatu Mahton reported in AIR 1944 
Pat 17 (FB). Similarly, it is observed 
by the Rajasthan High Court in Sukh 
Lal v. Devi Lal reported in AIR 1954 
Raj 170, that im order to determine 
the proper Court-fee payable on a 
plaint in a particular case, the true 
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principle is that the plaint as a whole 
should be looked at and that it is the 
substance .of the plaint and not its 
ostensible’ form which ‘really matters. 
The court must take the plaint:-<s it 
is while in construing the plaint, and 
not as it ought to have’ been. . 


11. It is rightly held by the difer- 
ent High Courts that it is not per- 
missible for the Court to import some- 
thing in the plaint for the purpose of 
ascertaining the amount of court-fee 
payable on a plaint. For the purrese 
the plaint should be read as a whole 
and it is the substance and not the 
form which is the criterion. A relief 
not sought for cannot be imported, so 
as to -charge . court-fee thereon. It 
should be noted that the court-fee is 
payable on the real substance of the 
relief claimed, but at the same tme 
it should’ not be overlooked that the 
choice is with the plaintiff how to 
frame his suit and it. is not for the 
Court to dictate how the plaint ought 
to be drafted. 


12. Next to the observation of the 
learned Judge that prayer (a) is 
superfluous or introductory it is pænt- 
ed out by Mr. Mukherjee, that 
posite parties Nos. 2 to 5 in contraven- 
tion of the.contract or agreement 2m- 
bodied in the deed of partition Aad 
transferred the suit premises to op- 
posite party No. 1, or in other werds 
without making any offer to the plain- 
tiff for exercising the option of pur~ 
chase. As the plaintiff is not a party 
tosuch atransaction, the plaintiff has 
mo other alternative but to. have a de- 
claration that :such transfer is . illegal, 
null and void,. inoperative and- not 
binding on the plaintiff. He refers to 
the decision in the case of Garash 
Chandra v. Rukmani Mohanty report- 
ed in AIR 1971 Orissa’ 65, wherein it 
is held that. under Section 22 of. the 
Hindu Succession Act the transferor 
‘must give notice of intention of trens- 
fer and on failure of notice cla:s I 
co-heirs can: challenge the- transfer 
even after the transfer is effected. The 
Kerala High Court in” the .case of 


Villivi , Sreedevi Amma v.. Subhadra’ 


Devi reported in AIR 1976 Ker 19 
lays down that the _remedy. of. zhe 
other co-héirs in such a case is.to 
enforce their. preferential right under 
Section 22 (1): te . acquire the trans- 
ferred interest by way of a regular 


civil suit _ before a competent .Civil 


Dp- 


. 978. 


Promode Kumar v. Calcutta Electric Supply Corpn. [Prs. 10-15] Cal. 383 


Court. The alienation of his interest 
by a co-heir in violation of Séction 
22 (1) is not void but is viodable at 
the instance of other non-alienating 
co-heir. According to Mr. Mukherjee - 
the transfer in favour of opposite party 
No. 1 in this case is- not void but 
voidable and as such declaration in 
prayer (a) is a must. 

13. Next to the observation of the 
learned Judge that the terms regard- 
ing transfer in the deed of a partition 
could not be termed as an agreement, 
Mr. Mukherjee refers to us the deci- 
sion of a Division Bench of this Court 
in the case of Ram Baran Prasad v. 
Ram Mohit Hazra reported in AIR 1961 
Cal 152. In this case it is held that 
pre-emption clause in the partition 
award was inthe naureof contract and 
was binding not only on the parties 
but their assignees also. It was a con- 
tract because of the express mention: 
of the parties’ consent to the same. The 
pre-emption clause in question suffer- 
ed from no infirmity. ‘either on . account 
of any uncertainty in its terms or as 
being contrary to or. offending any 
law. The. plaintiffs instituted the suit 
for enforcing the pre-emption clause 
incorporated in decree for partition up- 
on. award. 7 oad 

14. - Lastly. Mr. . Mukherjee contends 
that the sale deed in' favour of op- 
posite party no. 1 is not void but void- 
able at the instanceof the plaintiff- 
petitioner by reason of _the contract 
entered into by the predecessors-in~ 
interest of the parties as , incorporated 
in the partition deed, though the sale 
between opposite parties nos. 2 to .3 
and opposite party no. 1 was valid 
and binding, subject to the right of 
purchase conferred upon the plaintiff 
by virtue of the terms and conditions 
inthe partition deed..He- also relies on 
paragraphs 9 to .11 of the report in the 
case of ‘Soni Lalji. Jetha v. Soni Kalidas 
Devchand reported in AIR 1967 SC 


15. In conclusion, Mr. Mukherjee 
argues that there. is-a distinction ..be- 
tween a suit- for the caricellation of a 
document and- for a- declaration that 
the document is- not -binding on the 
plaintiff. When the plaintiff is a. party 
to the--document. but. he -wants to avoid 
the same, he must’ get the: document 
cancelled. But when the .document. be- 
tween third parties stands in the way 
of plaintiffs establishment of right or 
title, he. must file a. suit for a declara- 
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tion that the document is invalid so 
far as he himself is concerned. Thus 
according to him prayer (a) in the 
plaint is the main prayer and other 
prayers are ancilliary in mature which 
flow from it. So, he asserts this is a 
suit for declaration with consequential 
reliefs governed by Section 57 (iv) (c) 
of the Act. 


. 16. It is further contended by Mr, 
Mukherjee that the agreement or con- 
tract embodied in the partition deed 
was the basis for the cause of action 
and not the sale in favour of oppo- 
site party No. 1 and as such the suit 
can also be governed by Section 7 (x) 
of the Act. 


17. Mr. Banamali Das, the learned 
Advocate for the opposite parties is 
good enough to concede that the clause 
for exercising option to purchase is 
‘founded upon a contract amongst the 
parties to the partition, “While sup- 
porting the impugned order he sub- 
mits that the petitioner’s suit is a suit 
in the mature of a suit for pre-emption 
and as such the court-fee would be 
payable on the market value of the 
suit property under Section 7 (vi) of 
the Court-fees Act, It is also contend- 
ed by him that the payment of court~' 
fees is a fiscal matter concerning the 
revenue of the State and as such this 
is a matter between the plaintiff who 
commenced the suit and the Court and 
the defendants-opposite parties could 
have little say in the matter, 

18. A right of pre-emption is a 
right which an owner of immovable 
property possesses to acquire by pur- 
chase another immovable property or 
any share of suit property which has 
been sold to: a third person. A right 
of pre-emption may be conferred by 
statute oritmay becreated by contract 
or recognised by custom. But it tran- 
spires’ that the petitioner’s suit is not 
a suit for pre-emption, in the strict 
sense of the term, the right to pur- 
chase did not accrue to the petitioner 
on the transfer in favour of the *op- 


posite party No. 1 but under the con~ - 


tract the petitioner acquired the right 
of prior purchase, and the petitioner’s 
suit. is for exercising prior right of 
purchase as. per the ‘deed of partition, 
which is enforceable ‘not only against 
the. parties to the deed of partition 
but also against their theirs. trans- 
ferees and assignees. Again, when the 
plaintiff is not a -party to the deed 
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party No. 1 the plaintiff need not 


pray for cancellation of the document, — 
for `: 
suit - 
be valued on the value of the subject- i 


though it is not void. In a suit 
cancellation of a document, the 


matter in dispute. 

19. Thus on the materials on 
cord we hold that the learned Judge 
committed an error in adjudging 


upon the plaintiff to pay 
under Section 7 (vi) of the Act. We 
further hold that 
payable on the 

with the provisions of Section 


based on a contract entered into by 


the parties to the partition. It should|~ 
be remembered that this is not a suit!’ 
the ` 


for pre-emption ‘but to enforce 
right of prior purchase. 
20. The Rule is 


set aside. We, 
make no order as to costs. 
» C. MUKHERJI, Ju— I agree. 


Rule made absolute, ` 
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which was executed by opposite par- ` 
ties Nos. 2 to 5 in favour of opposite - 


re=| 


the| © 
suit as one for pre-emption and calling|- 
court-fee| © 


the court-fee was . 
plaint im accordance) ‘ 
7 (x) 
of the Court-fees Act, as the suit was] 


accordingly made `“ 
absolute and the impugned order is“ 
however, propose to 2 


Keshbendu Mohanto, Petitioner v. Sm. j 


Bindubashini Sarkar, Respondent. 


C. R. No. 3172 of 1978, D/- 31-5-1979, `. 


Civil P. C. (1908), O. 1, R. 10 (2) — - 


Order of remand by appellate Court ~~... 


Application for addition of parties after |; 


remand — Tenability — Persons sought 
to be added as defendants found to be 


necessary parties in ‘whose absence no 


effective decree could be passed — Ad- . 


dition also not found inconsistent with 
direction of appellate court — Order of 


trial Court allowing addition of parties -~ 


held was proper. (Para 1) X 
Cases Referred.: Chronological Paras . 
AIR 1979 Kant 40 ore aes ae 
AIR 1972 Andh Pra 250 a ee, ee 


Kumud Ranjan Purkait and Sudhangsk ` 


Nath Ganguly, for Petitioner; Asis” Ch. 
Bagchi, for Respondent. ` 

ORDER :— This 
against Order No. 42 
passed by the learned Munsif at Sealdah, 


in Title Suit No. 442 of 1969. The Title ` 


Suit No. 442 of (1969 was detreed in part 
by the learned Munsif on 14-11-1972. In 


the said decree though the’ prayer for ` 
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Rule ‘is directed Č 
dated 17-7-1978 ` 
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permanent injunction was granted, fhe 
prayer for mandatory injunction was re- 
jected. Against the said judgment and 
decree, the plaintiff, opposite. party pre- 
ferred an appeal to the -Court of the 
learned District Judge, Alipore. The said 
appeal which was numbered as Title Ar- 
peal No. 1196 of 1972 was heard by tha 
learned Subordinate Judge, Sixth Coun, 
Alipore, who was pleased to send bacs 
the suit on remand to the learned Mu>- 
sif for re-hearing of the matter on cer- 
fain specific points. The directions given 
in the judgment are as follows :— 

“The judgment and decree of tha 
learned Munsif under appeal are here>7 
set aside. The suit goes back on remand 
to the learned Munsif for a rehearing in 
the light of what has been stated in tha 
body of the judgment as above. Withim 
30 days of the receipt of the record br 
the learned Court below, the plaint-f 
shall have the opportunity of taking 
necessary steps in the learned Court þe- 
low for the holding of the local investi~ 
gation in the suit. The parties will be ac 
liberty to adduce further evidence, 7 
any. The evidence already on recozd 
shall also be the evidence for the pur- 
pose of rehearing. Upon such rehearing 
the learned Munsif shall dispose of tke 
suit according to law by an all compr2~ 
hensive judgment. In default of any 
steps for the holding of any local inves- 
tigation in the suit being taken by the 
plaintiff within the aforesaid time, tke 
learned Munsif shall hear the arguments 
of the learned lawyer for both partics 
and dispose of the suit according to lax 
by an all comprehensive judgment,” 


After the records were received by the 
fearned Munsif, as the plaintiff did nct 
fake steps for local investigation in timsz 
the petition for holding local investiga- 
tion long after the specific tims 
was rejected by the learned Mur- 
siff. Thereafter, the plaintiff fil- 
ed a petition praying for withdrawal 
of the suit with liberty to file a fresh 
suit which was rejected by the learned 
Munsif. The plaintiff moved this Court 
in revision against that order. But ulti 
mately, the application was not pressed 
by the plaintiff. Accordingly, the Ruls 
was discharged. Thereafter, on 8th Feb- 
ruary, 1977 the plaintiff filed an applica- 
tion in the Court below before learned 
Munsif under O. 1, R. 10, Civil P. C. for 
addition of certain parties. An objectior 
was taken by the petitioner that there 
was no scope to file any application .foz 
addition of parties in view of the order of 
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remand by the learned Appellate Court, 
It was specifically stated therein that if 
the plaintiff did not take steps for local - 
investigation within one month from the 
date of arrival of the record in the Court 
below, the learned Munsif would decide 
the case after hearing the argument of 
both the parties on the evidence already 
taken”. But the learned Munsif on hear- 
ing both the parties was pleased to allow 
the plaintiffs application for addition of 
parties by his order No. 42 dated 17th 
July, 1978 holding that the person sought 
to be added as defendants are necessary 
parties in whose absence no effective 
decree can be passed, without such par- 
ties the decree would neither be accord- 
ing to law nor would it be all compre- 
hensive. The learned Munsif was of the 
view that by adding such persons as 
parties it would not be inconsistent with 
the directions given by the learned Ap- 
pellate Court and accordingly allowed 
the application of the opposite party 
plaintiff. The defendant has come up 
against the said order in revision before 
this Court. It is argued on behalf of the 
petitioner that the learned Munsif erred 
in allowing the application of the plain- 
tiff opposite party for addition of parties 
inasmuch as that went beyond the direc- 
tion given in the order of remand of the 
learned Appellate Court and in this con- 
nection, the learned Advocate for the 
petitioner has cited two cases. The first 
one is reported in AIR 1972 Andh Pra 
250 wherein it has been held that when 
an appellate Court decides on a question 
of fact and remands the case for further 
enquiry, the lower Court has to act with- 
in the limits of the remand order. It can- 
not reopen the findings of the appellate 
Court. If it does it exceeds the limits of 
its jurisdiction. In this case the direction. 
of the appellate Court was that if no 
steps were taken for local investigation 
the learned Munsif would hear the argu- 
ment of the learned lawyer for both the 
Parties and dispose of the suit according 
to law by an all comprehensive judg- 
ment. Therefore, the learned Munsif had 
to confine himself to the remand order 
that is he had to hear the argument by 
both the parties and dispose of the suit 
according to law by an all comprehen- 
sive judgment. It has been argued that 
the learned Munsif could not entertain 
the application for addition of parties at 
that stage and the learned Advocate for 
the petitioner has referred to another 


case reported in AIR 1979 Kant 40 where- 
in it has been held that where a superior 
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court has passed a restricted order of 
remand pertaining to a particular issue 
and none of the parties had urged for 
open remand it is not open to any of 
the parties or for any Court to enlarge 
the scope of the remand order that too 
by a side window. If such a course is 
permitted it is destructive of all judicial 
discipline and will strike at the very 
root of the efficacy and binding nature 
of an order of a superior court on the 
parties to a dispute and the necessity of 
-a subordinate Court to faithfully imple« 
ment an order of remand of the superior 
Court. This does not, however, mean 
that in a remanded case, a subordinate 
Court cannot allow an application for 
amendment at all or that an order of 
remand should be implemented even 
without reference to any change in law 
or any other valid circumstances which 
can neither be predicted nor exhausti= 
vely catalogued.” 


On the other hand, it is argued on behalf 
of the opposite party that the learned 
Munsif was directed to pass a judgment 
in accordance with law by an all com- 
prehensive judgment and that can 
only be done if all the necessary parties 
are before the Court. This objection re- 
garding non-joinder of necessary parties 
was taken by the defendant himself that 
the suit cannot proceed in absence of 
neighbours who used the pathway which 
is the subject matter of the suit. ‘The 
learned Munsif found that in absence of 
these necessary parties no effective dec- 
ree could be passed nor would that be a 
decree according to law or an all com- 
prehensive judgment and decree. In this 
connection O. 1, R. 10, cl. (2) is very 
relevant. The Court may at any stage of 
the proceedings, either upon or without 
the application of either party, and on 
such terms as may appear to the Court 
to be just, order that the name of any 
party improperly joined, whether as 
plaintiff or defendant, be struck out, and 
that the name of any person who ought 
to have been joined, whether as plain- 
tiff or defendant, or whose presence be- 
fore the Court may be necessary in order 
to enable the Court effectually and com- 
pletely to adjudicate upon and settle all 
the questions involved in the suit, be 
added, Therefore, the learned Munsif 
was right in allowing the application of 
the plaintiff opposite party for adding 
certain parties who are considered to be 
necessary for proper adjudication of the 
suit. The case cited by the learned Ad- 
vocate for the petitioner above does not 
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shut out or take away the jurisdiction of 
the trial court to do whatever is neces- 
sary for proper adjudication of the mat- 
ter before him after remand which is 
according to law and this direction isl 
contained in the remand order itself, 

2. Accordingly, I uphold the order of 
the learned Munsif and discharge the 
Rule. 

3. There will be no order as to costs, 

Rule discharged, 


AIR 1979 CALCUTTA 386 
B. C. BASAK, J. 


A. Tosh & Sons (P.) Ltd., Petitioner 
v. Asst. Collector of Customs and others, 
Respondents. , 


C. R. No, 12976 (W) of 1975, D/- 8-3- 
1979. . 

(A) Constitution of India, Arti- 
cle 226— Writ jurisdiction — Interference 
— Does not extend' to appraisement of 
evidence for coming to an independent | 
conclusion — Determination of export 
value of goods in proceedings under Sec- 
tion 18 (1) cf Foreign Exchange Regula- 
tion Act — High Court will not interfere. 

The scope of jurisdiction of writ Court 
does not go to the extent of -examining 
materials independently in coming to an 
independent conclusion in a question of 
fact. Appraisement of evidence is not 
permissible in writ jurisdiction. The 
Court in its writ jurisdiction does not sit 
in appeal over any decision of any au- 
thority. The Court can interfere with 
the decision of the subordinate authority 
only when this authority is acting with- 
out jurisdic-ion or in violation of the 
principles of natural justice or where 
there is an error of law apparent on the 
face of the impugned order which would 
include a case where there is no mate- 
rial before the authority or where the 
order is perverse. (Paras 8, 11) 


Where th> adjudicating officer deter- 
mined the export value of goods in pro- 
ceedings under S. 18 (1) of the Foreign 
Exchange Regulation Act by relying on 
various materials, the conclusion being 


one of fact and not of law, the High 
Court would not interfere, even if the 
same was erroneous. (Para 8) 


(B) Foreign Exchange Regulation Act 
(1973), S. 13 (15 — Declaration under — 
Particulars found to be not true and cor- 
rect — Effect. i 

Under 1973 Act once it is found that 
the particulars given in the declaration 
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required to be furnished under sub-sec- 
tion (1) of S. 18 are not true or correct 
in all respects immediately S. 18 is 
tracted and there is violation of the said 
Act. Section 12 (1) of the old Act of 19:7 
did not require that particulars given in 
the declaration must be true and correct 
in all respects. (Para 1) 


Where the finding of the adjudicatirg 
officer is to the effect that there has been 
under-invoicing, it automatically attracis 
the provisions of S. 18 because in that 
event the declaration furnished woud 
not be true in all respects and accord- 
ingly there would be a breach of Sec. 13. 
ATR 1970 SC 1597, AIR 1971 SC 116 ard 


gi- 


(1973) 77 Cal WN 501, Ref. (Para 19) 
Cases Referred: Chronological Paras 
(1973) 77 Cal WN 501 3, 10 
AIR 1971 SC 116 3. 10 
AIR 1970 SC 1597 3; 5. 10 


B. C. Dutta with B. B. Ghose ard 
$. Bhattacharjee, for Petitioner; S. N. 
Banerjee, for Respondents. 


ORDER:— In this application under 
Art. 226 of the Constitution of India the 
petitioner is praying for a Writ in the 
nature of mandamus directing the re- 
spondents to allow shipment of teas as 
per the shipping bill serial No, 2723 
dated 1ith April, 1975 and the connected 
invoice by the steamer which will be 
ready on 16th June 1975 at the Calcutta 
Port and/or by such other steamer that 
may be available for shipping teas to 
the said Port and also for a Writ in the 
nature of certiorari for quashing the 
order dated 5th June 1975 passed by the 
respondent No. 1 and also the shov- 
cause notice issued on 30th April 1975. 

2. The case of the petitioner as mace 
out in the petition is as follows:— The 
petitioner is a limited company register- 
ed in Caleutta carrying on business in 
teas in India and abroad. The petitioner 
also acts as commission agents of foreign 
principals and is also an exporter o2f 
teas. The teas grown in various parts of 
West Bengal and Assam are sold in au: 
. tions in Calcutta by the Tea Auctioners 
(Contd. on Col. 2) 





Sample Chest _ Price offered 
No. (Kg.) by the foreign 
: buyer. 
26 ~ 8 (831,8 Kg) Rs. 50/- 
42  — 6 (266.4 Kg.} Rs. 501- 
45 — 6 (277,8 Kg.) 


Rs. 60/- 


“20 Chests (876 Kg.) 


etic 
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‘like J. Thomas & Co. Private Ltd. and 


Caritt Moran & Co. Private Ltd. con- 
ducted under the auspices of the Cal- 
cutta Tea Traders Association. A show- 
cause notice was issued, which is Anne- 
xure J to the petition. The show-cause 
notice states as follows;— 


“No. S5-(Gr. IV)-10/75E 
Dated 30-4-75 

From: Asstt. Collector of Customs, 

for Export 

Custom House, Calcutta. 
M/s. A. Tosh & Sons Pvt. Ltd. 
P-32 & 33 Indian Exchange Place, 
Calcutta. 


To: 


Sub: Misdeclaration of value contraven- 
tion of the provisions of Customs 
Act, 62 & FERA, 1973 — Notice to 
Show Cause. 


M/s. A. Tosh & Sons submitted a ship- 
ping bill which serially numbered 2723 
on 11-4-75 for shipment of 20 chests con- 
taining 876.6 Kg. of tea to M/s. Paul 
Schrader & Co., West Germany under a 
telegram dated 4-4-75 in lieu of contract. 
The telegram shows the contract prices 
quoted by the foregin buyer for sample 
Nos. 26 and 42 @ Rs. 50 per kg. and for 
sample No. 45 @ Rs. 60 per kg. But the 
exporter confirmed the price at a much 
lower rate. (Rs. 44.00 per kg. for goods 
represented by sample Nos. 26 and 42 and 
Rs, 44.50 for goods represented by sam- 
ple No. 45 as shown in the copy of the 
telegram). And at the same time ex- 
porter invoiced the consignment at a dif- 
ferent price which was lower than the 
quotation price of the foreign buyer. 


Thus in view of the aforesaid facts it 
appears prima facie that the exporter 
M/s. A. Tosh & Sons Pvt. Ltd. have 
under invoiced the tea consignment. The 
amount of the under-valuation noticed 
in the consignment appears as follows:— 

{See Table below) 

The export of any goods by misdecla- 
ration of value in the prescribed G.R.I. 
is prohibited under S. 11 of the Customs 





Price invoice Extent of under- — 








Price con- 
firmed by by the valuation. 
the exporter. exporter, 
Rs, 44,00 Rs. 46,27 Rs. 1287.61 
Rs. 44.00 Rs. 46,27 Rs. 993.67 
Rs, 44.50 Rs, 48.83 Rs. 3658,83 
Rs. 5889.01 





the FERA of 1973 and Govt. of India’s 
notification No. 12(17)-F1/47 of 4-8-47, 
Therefore M/s. A. Tosh & Sons Pvt.’s at- 
tempt at export of the goods under-in- 
voicing their value to the extent as men- 
tioned above constitutes an offence 
punishable under Section 113 (d) and (i} 
of Customs Act ’62. They also appear to 
be person concerned for penal action 
under Section 114 of Customs Act ’62 
read with Section 67 of FERA ’73. 


M/s. A. Tosh & Sons Pvt. Ltd. is 
therefore, called upon 
matter in writing and also to show 
cause to the undersigned within seven 
days hereof why the goods should not be 
confiscated under Sections 113 (d) and 
113 (i) of Customs Act 1962 and why 
penal action should not be taken against 
them under S. 114 of the Customs Act 
1962. Their written explanation should 
be addressed to the undersigned within 
the period mentioned above along with 
the documentary evidence in support of 
their reply, . 

Sd/- 
Asstt. Collector of Customs 
(Export (I).)” 

The petitioner replied to the said show- 
cause notice. By an order dated 12th 
May 1975 the Asstt. Collector of Customs 
Export I allowed the petitioner to ex- 
port the goods at the price offered by 
the foreign buyer i.e. the so-called bid 
price and not the price quoted by. them 
in the shipping bill. They were warned 
to be careful in future. Being aggrieved 
by the said order the petitioner prefer- 
red an appeal and by the appellate order 
dated 28th May 1975 the Assistant Col- 
lector of Customs set aside the original 
adjudication order and remanded back 
the case. Thereafter the matter was 
heard again and a fresh order of adjudi- 
cation was passed. After setting out the 
background of. this case the Assistant 
Collector of Customs for Export I passed 
the following orders:— : 

“The adjudication of the case was ae- 
cordingly reopened de novo. In the de 
novo proceedings, the exporter’s advo- 
cate Shri N. C. Sen prayed in his letter 
dated 28-5-75 for adjudication of the case 
without issue of a further show cause 
memo, Since I also found that the show 
cause Memo No. $5(Gr. IV)-10/75E dated 
30-4-75 issued by previous Asstt. Collec- 
tor of Customs for Export-I in this case 
the framing of charges, was correctly 
done, I agreed to the submission made 


‘in the advocate’s prayer for not issuing - 


` A, Tosh & Sons .v. Asst, Collector of Customs - 
Act read with the Section 18 (1) (a) of - 


to explain the- 
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a show cause memo again. However, a 
personal hearing was granted to the Ad- 
vocate Shri N. C. Sen and Shri N. R 
Ghosh the Export Manager of M/s. A. 
Tosh & Sons Ltd, in this connection on 
29-86-75, 

During personal hearing, the Advocate 
argued before me that the prices quoted 
by M/s. Paul Schrader & Co. Bremen in 
their telegram dated 4-4-75 for teas re- 
presented by samples Nos. 26, 42 and 45 
sent by the exporters, were the ‘bid’ 
prices from buyer’s side. They further 
argued that ‘bid’ is a price offered in a 
competition to secure a contract. There- 
fore, bidding a price in a competitive 
market, is an action to get a contract and 
therefore, the same action cannot be 
contract itself. According to them when 
an offer of price is reciprocated by ac- 
ceptance from selling side then the con- 
tract comes into existence and force, 
They further reiterated that they had 
received an offer by telegram dated 4-4- 
75, to buy teas represented by samples 
Nos. 26 and 42 at a total export price 
not exceeding Rs. 50.00 per kg. and teas 
represented by samples Nos, 45, 16 at 
total export price not exceeding Rs. 60.00 
per kg. The exporter could however 
purchase teas represented by samples 
Nos. 26 and 42 @ Rs. 41.50 per kg. and 
teas represented by sample No. 45 @ 
Rs, 42 in the Calcutta auction but could 
not purchase teas represented by sample 
No. 16 as the lot covered by that sample 
was sold in auction at Rs. 75.00 per kg. 
After adding freight and commission 
charges @ 14% and other handling 
charge @ 2 pence per kg. foreign buyers 
were informed by the exporters through 
cable dated 8-4-75, the export price for 
lot represented by sample Nos. 26 and 
42 @ 44.00 P. C & F per kg. and the 
same for lot represented by sample No. 
45 @ 4450 P. C. & F. per kg. At this 
stage, when the foreign buyers offer 
was duly reciprocated by quotation of 
specific sale price, the instant sale con- 
tract had become complete and irrevo- 
cable, 


Telegram dated 4-4-75 produced in the 
Custom House along with shipping bill 
in lieu of a contract, for the sale does 
not indicate that prices quoted in the 
same are bid prices for each lot of teas 
mentioned therein. Therefore, the argu- 
ments put forward by exporters Advo- 
cate that ‘bid’ price is not contractual 
price is not relevant in this case. 

Contract is a document asked by the 
Custom House assessing Officers to. be 
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produced in connection with scrutiny of 
an export consignment as.an evidence 
showing buyers’ willingness to buy goods 
at an agreed price. It is examined for 
Satisfaction of the assessing officer for 
the purpose that price declared in the 
shipping bill is correct as per buvers’ 
agreement which is deemed to be the 
. Maximum bargain price of the goods 
mentioned therein. Foreign buyers of- 
fer price of any goods, if it reasonably 
covers the domestic value of the goods 
plus exporter’s profit and cost of cherges 
. for shipment, and if that price is fairly 
competitive in relation to offers made 
for the said goods by other buyers in 
that buying country or the quoted price 
is in conformity with the preva-ling 
market condition in the said courtry 
such price is considered to be the full 
export value of the goods as envisaged 
under Sec. 18 (1) (a) of the FERA 1973 
In this context, a Custom House asses- 
sing officer is not much meticulously 
concerned as to whether a contract pro- 
duced in the Custom House is correct 
according to the tacit implications of 
the law of contract or not. He is- only 
to be aware of the buyers’ expression of 
: mind regarding his accepted price and 
_ other relevant terms which affects cus- 
toms formalities and rules which a Cus- 
` toms Officer has to administer in the 
‘ course of his specific duty. 


Telegram contract dated 4-4-75 pro- 
duced in this connection showed prices 
quoted by foreign buyer for different 


- grades of tea that they wanted to “uy. 
This telegram contract does not show 
that prices quoted in the same is bid 


price, Since the telegram contract prices 
, covered well the tea cost price plus ex- 
porter’s margin of profit and other 
. charges and since the said prices can be 
. considered te be the worth prices for 
- export of the particular teas to the kuy- 
ing country that price should be von- 
sidered to be the full export value of the 
. goods. Because no buyer can afford to 
offer a price for any goods, purchasing 
at which he has to sustain a loss in do- 
mestie or otherwise sale. Therefore, the 
prices shown in the foreign buyer’s iale- 
gram dated 4-4-75 even if those are cor- 
- respondingly higher in comparison with 
domestic sale value in Calcutta auction, 
. permitting quite high profit for export- 
- ers, there is no reason to think that such 
buyer’s quoted price in the telegrar is 
not best bargain price which the perti- 
cular teas worthed in that overseas ccun- 


try. I, therefore, consider that any at-_ 
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tempt to export any goods to an over- 
seas country at a price lower than the 
price that the particular goods worthed 
in that foreign country, is a case of at- 
tempt at under-invoicing and a definite 
contravention of the provision of Sec- 
tion 18 (1) (a) of the FERA, 1973. By 
virtue of provision of Sec. 67 FERA, 1973 
the prohibition imposed under S. 18 (1) 
(a) of the FERA, 1973 shall be deemed 
to have been imposed under Section 11 
of the Customs Act 1962. I hold that the 
exporters M/s. A. Tash & Sons Pvt. Ltd. 
have contravened the provision of S. 11 
of Customs Act 1962 read with S. 18 (1) 
(a) and S. 57 of the FERA, 1973 by at- 
tempting to export the teas in the sub- 
ject consignment. by declaring their ex- 
port value lower than the full export 
value on the GRI and as such teas are 
liable to confiscation under S. 113 (d) 
and (i) of the Customs Act 1962. I fur- 
ther hold that the exporters are also 
liable to penal action under S. 114 ibid, 


ORDER 


However, having regard to the cir- 
cumstances of the case and the fact that 
they are a firm of considerable reputa- 
tion and there is no antecedent of their 
commission of under-invoicing in the 
past, I take a lenient view in this case. 


I order that the teas in the subject 
consignment, be allowed shipment at 
prices offered by foreign buyer in their 
telegram dated 4-4-75 received in Cal- 
cutta on 5-4-75 and not at the prices 
declared in the invoice and the S/Bill. 
The exporters, M/s. A. Tosh & Sons Pvt. 
Ltd. are cautioned to be careful in future. 


Sd/- 
Asstt. Collector of Customs 
for Export (1) 


Copy forwarded to M/s. A. Tosh & Sons 
Pvt. Ltd. for information. 
Sd/- 
Assistant Collector of Customs 
for Export (1).” 

3. Being aggrieved by the said order 
this application under Art. 226 has been 
made. Upon such application being made 
on the 12th June 1975 this rule nisi was 
issued. Mr. B. C. Dutt, learned Advocate 
for the petitioner has made the follow- 
ing submissions. He has submitted firstly 
that the Assistant Collector of Customs 
has come to an erroneous conclusion. 
There has been no wndervaluing in the 
present case. The bid rate could not be 
treated as contract rate and that the 
telegram merely specified the bid rate. 
That was not the contract made between 
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the parties. Accordingly the bid rate 
could not be treated as export value 
within the meaning of the Act. In this 
connection he has reiterated the facts 
and contentions made on behalf of his 
client in the petition and also before the 
adjudicating officer. The second submis- 
sion of Mr. Dutt is that assuming that 
there is any wrong or mistake in parti- 
culars given in the declaration regarding 
the export value, Section 18 of the Fo- 
reign Exchange Regulation Act 1973 
(hereinafter referred to as FERA 1973) 
is not attracted. He has submitted that 
misdeclaration and/or wrong declaration 
if any does not amount to ‘no declara- 
tion’. In this connection he has relied on 
a decision of the Supreme Court in the 
case of Union of India v. Shreeram 
Durga Prasad Pvt. Ltd; reported in AIR 
1970 SC 1597 and the two other cases 
which followed the same being Becker 
Gray & Co, (1930) Ltd. v. Union of India 
reported in AIR 1971 SC 116 and Jute 
Investment Co. Ltd. v. S. K. Srivastava 
reported in (1973) 77 Cal WN 501. Mr, 
Dutta has submitted that the law which 
was laid down by the Supreme Court 
and which has been followed subse- 
quently is still good law. He has sub- 
mitted that even if there has been am- 
endment to the old Act or a replacement 
of the old Act by a new Act, the position 
still remains the same and the said deci- 
sion will still be applicable in respect of 
all cases under Section 18 of the FERA 
1973. Mr, Dutt has further submitted 
that in any event having acted bona fide 
in this matter it cannot be said that 
there has been any violation of the pro- 
visions of the said Act, 


4. Before I deal with the contentions 
of Mr. Dutt, I set out hereunder the re- 
Jevant provisions of the relevant Acts 
at different times. Originally Sec. 12 (1) 
of the Foreign Exchange Regulation Act 
1947 provided as follows:— 


"Section 12 (1). The Central Govern- 
ment may, by notification in the Official 
Gazette, prohibit the taking or sending 
out by land, sea or air (hereafter in 
this section referred to as export) of any 
goods or class of goods specified in the 
notification from India directly or in- 
directly to any place so specified unless 
a declaration supported by such evidence 
as may be prescribed or so specified, is 
furnished by the exporter to the pre- 
scribed authority that the amount re- 
presenting the full export value of the 
goods has been, or will within the pre- 


A. Tosh & Sons v, Asst. Collector of Customs 


ALR 


seribed period be paid in the prescribed 
manner,” 

5. The decision of the Supreme Court 
in Union of India v. Shreeram Durga 
Prasad Pvt. Ltd. (supra) was under Sec- 
tion 12 (1) of the 1947 Act before its 
amendment. After such decision an Ordi- 
nance was promulgated whereby Sec- 
tion 12 of the 1948 Act was substituted 
by introduction of the following provi- 
sions. This was later replaced by an am- 
ending Act. 

12 (1). The Central Government may, 
by notification in the Official Gazette, 
prohibit the taking or sending out by 
land, sea or air (hereinafter in this sec- 
tion referred to as export) of all goods 
or of any goods specified in the notifica- 
tion from India directly or indirectly to 
any place so specified unless the ex- 
porter furnishes to the prescribed autho- 
rity a declaration in the prescribed form 
supported by such evidence as may be 
prescribed or so specified and true in 
all material particulars which, among 
others, shall include the amount repre- 
senting— 

(i) the full export value of the goods; 
or 


(ii) if the full export value of the 
goods is not ascertainable at the time 
of export the value whieh the exporter, 
having regard to the prevailing market 
conditions, expects to receive on the sala 
of the goods in the course of interna- 
tional trade, and afairms in the said de- 
claration that the full export value of 
the goods (whether ascertainable at the. 
time of export or not) has been, or will 
within the prescribed period be, paid in 
the prescribed marner.” 


6. In the year 1973 the new Act viz., 
FERA 1973 came into force and S. 18 (1) 
of the said Act provides as follows:— 

“18. Payment for exported goods —~ 
(1) (a) The Centra? Government may, by 
notification in the Official Gazette pro- 
hibit the taking or sending out by land, 
sea or air (hereafter in this section re- 
ferred to as export) of all goods or of 
any goods or class of goods specified in 
the notification from India directly or 
indirectly to any place so specified un- 
less the exporter furnishes to the pre- 
scribed authority a declaration in the 
prescribed form supported by such avi- 
dence as may be prescribed or so speci- 
fied and true in all material particulars 
which among others shall include the 
amount representing— 

(i) the full export value of the goods; 
or 


1978 - 


(ii) if the full export value of the 
goods is not ascertainable at the tire of 
export, the value which the expcrter, 
having regard to the prevailing market 
conditions, expects to receive on the 
Sale of the goods in the overseas market, 
and affirms in the said declaration that 
the full export value of the goods (=she- 
ther ascertainable at the time of export 
or not) has been or will within the pre- 
scribed period be, paid in the prescribed 
manner. 

(b) if the Central Government is of 
opinion that it is necessary or expedient 
in the public interest so to do, it may 
by notification in the Official Gaz=tte, 
specify any goods, from among those 
goods to which a notification under 
Clause (a) applies, and direct that ir re- 
spect of the goods so specified, wher2 an 
exporter makes a declaration under sub- 
clause (ii) of clause (a) of the value 
which he, having regard to the prevail- 
ing market conditions expects tc re- 
ceive on the sale of such goods in the 
Overseas market, he shall not, ex:zept 
with the permission of the Reserve Eank 
on an application made to the Reserve 
Bank by the exporter in this behalf, au- 
thorise or permit or allow or in any 
manner be a party to, the sale of such 
goods for a value less than that declered: 

Provided that no permission shall be 
refused by the Reserve Bank under this 
clause unless the exporter has been given 
a reasonable opportunity for making a 
representation in the matter: 


Provided further that where the ex- 
porter makes an application to the Re- 
serve . Bank for permission under this 
clause and the Reserve Bank does not, 
within a period of twenty days from the 
date of receipt of the application, com- 
municate to the exporter that pernis- 
sion applied for has been refused, it shall 
be presumed that the Reserve Bank has 
granted such permission. 

Explanation—/In computing the period 
of twenty days for the purposes of the 
second proviso, the period, if any, taken 
by the Reserve Bank for giving an op- 
portunity to the exporter for makinz a 
representation under the first prcviso 
shall be excluded.” 

7. I shall take up the first conter tion 
of Mr. Dutt first. The whole questior. is 
what is the export value of the gcads, 
In order to ascertain the export value 
of the goods the adjudicating officer has 
relied on various facts. He has relied on 
the rate specified in the telegram. He 
has not accepted the same to be the bid 


A. Tosh & Sons y. Asst. Collector of Customs 


[Prs. 6-8} Cal. 391 


price. For the reasons given therein the 
price quoted by the telegram has been 
considered by him to be the full export 
value of the goods. Mr. Dutt has con- 
tended that the said decision is errone- 
ous in the facts of this case. He has sub- 
mitted that the petitioner acted as an 
agent of the foreign buyers and the bid 
price was only the cailing price at which 
the petitioner was authorised to purchase 
the goods in-question for the purpose 
of the export. He has submitted that 
there are various documents which have 
been -annexed to the petition to show 
that the price quoted in the telegram 
could not be taken es the contract price, 


8 In my opinion it is not open to 
this Court in its writ jurisdiction to 
grant relief to the petitioner on the basis 
of such contention of Mr. Dutt, This 
Court in its Writ Jurisdiction is not sit- 
ting in appeal over any decision of any 
authority. This Court can interfere with 
the decision of a subordinate authority 
only when this authority is acting with- 
out jurisdiction or in violation of the 
principle of natural justice or where 
there is an error of law apparent on the 
face of the impugned order which would 
include a case where there is no mate- 
tial before the authority or where the 
order is perverse, In this particular case 
error if any is not an error of law but 
an error of fact. The question involved 
was -not certainly not a pure question 
of law. At the most it is a mixed ques- 


tion of fact and law. In any 
event there cannot be any ques- 
tion of any error apparent on 


the face of the record, Certain materials 
were produced by the petitioner before 
the authority concerned. What was to be 
ascertained was what was the export 
value. In this connection various mate- 
rials have been relied upon by the peti- 
tioner. On the basis of these materials 
the adjudicating officer has come to a 
certain conclusion. This conclusion may 
be erroneous but there is no question of 
this being perverse or without any mate- 
rial. At the most error if any is an error 
of fact and not of law apparent, Cer- 
tainly there is no error of law apparent. 
This Court in its Writ Jurisdiction is not 
sitting in appeal over the order passed 
by the Assistant Collector of Customs. 
This Court will not interfere with any 
such order merely on the ground that if 
this Court was sitting in appeal over 
such order, it would have come to some . 
other conclusion. Appraisement of evi- 
dence is not permissible in a Writ Juris- 
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diction. In that view of the same I re- 
ject this contention of Mr. Dutt. 

9. The next question is whether there 
has been a violation of Section 18 (1) of 
FERA 1973. I have already quoted the 
relevant section in this connection. The 
Supreme Court’s decisions are - based on 
the original Section 12 (1) under the old 
Act which is quoted above. The Supreme 
Court came to its conclusion on the basis 
of such section as it then stood. It was 
pointed out in the majority of the deci- 
sions of the Supreme Court that there 
was no such violation. : The Supreme 
Court pointed out that the only question 
that arose for decision in those appeals 
was whether on the facts set out in the 
show cause notices, which facts have to 
be assumed to be correct for the purpose 
of the proceedings, the respondents can 
be held to have contravened S. 12 (1) as 
it then stood. The Supreme Court point- 
ed out that admittedly . the stipulated 
declarations in the prescribed forms 
have been furnished. The evidence spe- 
cified hes also been given. Therefore 
prima facie there was no contravention 
of S. 12 (1). It was pointed out that what 
was said against the respondents was 
that the invoice price mentioned by them 
in the declarations did not represent the 
full export value; hence the declarations 
given by them are invalid declaration 
which means that the concerned goods 
were exported without furnishing the 
declaration required by Section 12 (1). 
The Supreme Court held that it was not 
possible to accept this argument. It was 
held that the declarations given do 
satisfy the requirements of Section 12 (1) 
though they do not correctly furnish 
all the informations asked for in the 
form. Such declarations cannot be con- 
sidered as non est. Accordingly it was 
held that there was no contravention of 
Section 12 (1). In this context it was 
stated as follows:— 


“If we are to hold that every declara- 
tion which does not state accurately the 
full export value of the goods exported 
is a coniravention of the restrictions 
imposed by Section 12 (1) then all ex- 
ports on consignment basis must be held 
to contravene the restrictions 
by Section 12 (1). Admittedly S. 12 (1) 
governs every type of export. Again it 
is hard to believe that the legislature 
intended that any minor mistake in giv- 
ing the full export value should be pe- 
halised in the manner provided in Sec- 
tion 23A. The wording of Section 12 (1) 
does not support such a conclusion. Such 
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a conclusion does not accord with the 
purpose of Section 12 (1). 


10. This decision was followed by tha 
subsequent decision of the Supreme 
Court viz., in Becker Gray & Co. (supra). 
In view of this decision an amendment 
was introduced by an ordinance which 
was later on replaced by the Foreign 
Exchange Regulation (Amendment) Act 
1969 whereby sub-section (1) of Sec. 12 
of the Foreign Exchange Regulation Act 
1947 was substituted in the manner in- 
dicated above. The new 1973 Act replac-. 
ed the old Foreign Exchange Regulation 
Act and the corresponding law was con- 
tained in Section 18 (1) (a) which is quot- 
ed above. The case before the Division 
Bench of this Court in the case of Jute 
Investment Co. was also in respect of a 
show-cause notice dated 2nd December 
1965 i.e. prior to the amendment. ‘The 
Division Bench following the judgment 
of the Supreme Court in the case of 
Shreeram Durga Prasad (supra) made 
the Rule absolute. The Division Bench. 
referred to the amendment in 1969 and 
pointed out that before such amendment 
in 1969 Section 12 (1) did not require 
that the particulars given in the decla- 
ration must be true and correct in all’ 
respects and the requirement of the said 
section therefore will have to be given 
even if the particulars . of declaration 
were incorrect. In my opinion it cannot: 
be said that the decision of the Supreme ` 
Court in Rai. Bahadur Sri Ram Durga 
Prasad’s case is still applicable after the 
amendment or after 1973 Act. As rightly? 
pointed out by the Division Bench of 
this Court the old Section 12 (1) prior 
to the amendment did not require that 
particulars given in the declaration’ must 
be true and correc’ in all respects. After 
the amendment and particularly after 
the 1973 Act came into force, under 
which the present show-cause notice has! 
been issued, once it is held that the par-| 
ficulars given in the declaration are not 
true or correct in all respects imme-|. 
diately Section 18 is attracted and there: 
is a violation of the said Act. In the pre- 
sent case the finding of the adjudicating 
officer is to the effect that there bas: 
been under-invoicing. It automatically 
attracts the provisions of Section 18 þe- 
cause in that event the declaration fur- 
nished was not true in all respects -and 
accordingly it must be held that there 
has been a breach of Section 18 of the 
Act. I have already held for the reasons 
given above that the finding of the ad- 
judicating officer to that effect cannot be 
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challenged and accordingly if that is so 
_ then there is such a violation of Sec- 
tion 18 in view of the language of the 
present Act, and I cannot hold that the 
authority has acted without jurisdiction. 
In my opinion the Madras decision reli- 
ed upon by Mr. Dutt does not make any 
change, The facts are quite different In 
the facts of that case the High Ccurt 
came to the conclusion that from the 
available materials it cannot be said that 
the petitioner. furnished untrue facts 
with regard to material particulars in 
connection with the export in question. 

_ IL. I have got only one observation 
to make in respect of the Madras judg- 
ment. Though it was a writ jurisdiction 
the learned single Judge thought it fiz to 
appraise the evidence and the materials 
available in order to come to the con- 
clusion as to whether on the availeble 
materials it can be said that the pəti- 
tioner furnished untrue facts with re- 
gard to the material particulars within 
the meaning of Section 18. As I have 
already stated, in my opinion, the scope 
of jurisdiction of a writ Court does not 


o to the extent of examining mater:als. 


dependently in coming to an indepen- 
ent conclusion on a question of fac: 


12. So far as the question of bona 
fide is concerned, in my opinion that is 
not material in the present case. If there 
is an under-invoicing, that is, if the 
petitioner has not shown the correct 
export value, then the declaration is 
not correct and there is a violation of 
Section 18. Whether they have acted 
bona fide or not is immaterial. In eny 
event whether the person has acted bona 
fide or not is not a pure question of law 
and at this stage this Court cannot hold 
that the petitioners have acted bona fide. 

13. For the aforesaid reasons I čis- 
miss this application and discharge he 
Rule. There will be no order as to costs. 
Interim orders if any are vacated. 

Application dismiss2d. 
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Rajkumar Agarwalla and 
Petitioners v. University of Calcutta, 
Respondent. 

Suits Nos. 55 and 67 of 1979, 
2-3-1979. 

Constitution of. India, Article 226 — 
Cancellation of examination by Univer- 
sity based on sufficient material — No 
violation of principles of natural justize. 
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another, © 
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If there were materials before the 
University to come to the conclusion 
that at the examination, situation was. 
such that the continuation of examina- 
tion would have been absolutely ineffec- - 
tive, the University would be justified in 
cancelling such an examination and 
there is no violation of principles of 
matural justice. AIR 1970 SC 1269 and 
AIR 1979 Cal 67 Rel. on. (Para 3) 

University of Calcutta cancelled the 
Final LL. B. examination held by it, on 
the ground of mass copying. Reports of 
the teacher-in-charge and officiating 
Vice-Principal clearly showed that there 
was mass copying and copying was done 
in such a manner that continuance of 
examination would have been absolute- 
ly ineffective. 

Held that University was justified in 
cancelling the examination as the deci- 
sion was based on sufficient material be- 


fore it. (Para 2) 
Cases Referred : Chronological Paras 
AIR 1979 Cal 67 -3 
AIR 1970 SC 1269 3 

Petitioners in person; Nirmalendu 
Roy, Mrs. Kajoli Dhar, Miss Pamar, . 


and Bhabesh Roy, for Respondent. 


ORDER:—-These are two applications, 
one by one Raj Kumar Agarwalla and 
the other by Madan Murari Verma. 
These two petitioners were examinees 
appearing in the final LL. B. Examina- 
tion held by the University of Calcutta. 
The said Examinations which were held 
in Vidyasagar Centre with which Iam 
concemed in these two writ applications. 
were cancelled by the University. The 
cancellation is the subject matter of 
challenge in these two writ applications. 
The ground of: cancellation, by the Uni- 
versity is that there was what has be- 
come unfortunately a familiar phase in 


the Indian educational system “Mass 
Copying”. The expression “Mass Copy- 
ing” is neither an expression of 
art nor an expression of convey- 
ing any definite legal connotation 


but I suppose in the context it is used 
it is meant to convey to be understood 
where at an examination there is large 


scale copying by the examinees not 
necessarily copying by all or by any 
individual candidate, but copying by 


such a large section of the examinees 
that it is not possible. to discriminate as 
to who have not partaken in that acti- 
vity and to differentiate who have ac- 
tually pertaken in that mass copying or 
who have not. It is well settled, before 
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affecting anybody's right, and for the 
University, protecting the rights and 


morale of candidates. being prime con- - 


should be to 
there is no injustice done to anybody 
especially to the honest or deserving 
eandidates who are willing to appear at 
the exarninations, according to the rules 
and take part in such examinations. I 
am aware that there is a good deal of 
criticism about the system of the legal 
education imparted by the University of 
Calcutta. From the little that I knew I 
cannot , say that the criticism is not 
justified. Perhaps th2re is some justifica- 
tion forthe feeling amongst many honest 
students that for many there is no es- 
cape from taking resort to unfair means. 
But I am not competent here to em- 
bark about the* propriety of our legal 
education in this forum. I am also not 
sure whether the system of “question 
bank” and “model answers” system in 
the manner done for this ensuing 
LL.B. examination are at all condu- 
cive for the-purpose intended. Imitation 
of some foreign system out of context 
in a truncated form has become a craze 
for many and it would be a pity if the 
same happens with this University. My 
attention was drawn to such act of ques- 
tions and model answers. 


sideration ensure that 


2. The present two petitioners con- 
tend, before me, that they had not 
taken part in any mass copying, on the 
other hand, their record in the Univer- 
sity has been uniformly good and they 
have participated in many extra curri- 
cular activities connected with the Uni- 
versity. All these are not disputed and 
perhaps these are correct which deserve 
recognition. But, at the same time, I 
have to examine whether the decision 
of the University to cancel the examina- 
tion has been arrived at arbitrarily, 
mala fide or in violation of the princi- 
ples of natural justice. The University 
states that there were reports of mass 
copying and for which purpose prima- 
rily reliance was placed on certain re- 
ports made by one Dr. D. B. Dutta in 
respect of the examinations held on 9th 


August, 1978, 10th August, 1978, 11th 
August, 1978, 12th August, 1978, 14th 
August, 1978 and 16th August, 1978. 
There were reports, on the incidents, 
on those dates signed by Dr. D. B. 
Dutta. who was teacher-in-charge of 


the Vidyasagar College, the examination 
centre with which I am concerned, Two 
of the reports were signed by Prof. 
G. Chakrabarty, who was the officiating 
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Vice-Principal. His reports were dated 
12th August, 1978 and 15th August, 1978. 
All these reports are annexed to the 
affidavit of Dr. D. B. Dutta, affirmed 
on 15th February, 1979 and relied on 
behalf of the University in this applica- 
tion. It was suggested to me by the 
petitioners that the language used .in 
these reports was identical and there- 
fore the reports do not, for this and 
for other reasons, reflect the correct 
position as to what had happened on 
those days and the University was not 
correct or justified in acting on the said 
reports which have been annexed to 
the said affidavit. There was some justi- 
fication in some oi the criticisms on be- 
half of the petitioners, for example. in 
respect of the first report, the Univer- 
sity in its affidavit had stated that they 
had not received the same while Dr. 
D. B. Dutta asserts that he did make 
the report and in normal course it 
must have been sent by the office to 
the University. There is also some justi- 
fication in the criticism that the re 
ports contained more or less identical 
language while describing the incidents 
of different dates. in the reports which 
were signed by Dr. D. B. Dutta and 
Prof. G. Chakrabarty. For all these 
reasons, in order to satisfy myself 
whether there was any justifiable 
ground or evidence before the Univer- 
sity could act in the manner it did, I 
directed that the matter should be set 
down for trial on evidence and the de- 
ponent of the affidavit should come be- 
fore the Court to give evidence and to 
answer questions in cross-examination, 
Dr. Dutta has tocay deposed before me, 
It is true that on one or two points 
there are certain minor discrepancies 
between his affidavit and the affidavit 
of the University. Counsel appearing for 
the University states that the mistake 
may or’may not be there. But on the 
whole, on the evidence of Dr. Dutta, I 
am satisfied that the incidents that 
happened, not perhaps due to any con- 
duct of. the petitioners, but the conduct 
of other students and examinees it was 
not possible to hold any orderly ex- 
amination at this centre. Prof. Chakra- 
barty was also present but I did not 
feel it necessary to examine him any 
further. There was copying on a large 
scale and that is apparent from the re- 
ports. Whether it was copying by 
majority or minority or whether there. 
were some students who did not copy. it 
is not possible te determine and demar- 
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cate in a situation of this nature. But 
the copying as such was done in such 
manner that continuance of the ex- 
amination would have been absolutely 
ineffective. This'is unfortunately be~- 
` coming an unseemly feature of our 
educational institutions which is a 
reflection of the alarmingly decaying 
moral standards in all spheres in our- 
country and the University, it perkaps 
has not been able to escape from that 
atmosphere. 


3. The petitioners to these writ 


applications, who appeared in per- 
son, and if I may say s0, 
conducted their cases with cerain 
amount of ability, drew my attentior to 
several decisions, where it has been 
emphasised that in a matter of this 
nature if a man is stigmatised as one 
who has copied, it will entail serious 


consequences for him and this must be 
done in consonance with the principles 
of natural justice. The honest stud=nts 
should not be victimised because. the 
University failed to maintain and ensure 
orderly examination or discipline in the 
examination halls. There is undoubted- 
ly certain amount of justification in 
this legitimate grievance of the peti- 
tioners, who I must presume, as tl.ere 
is nothing on evidence on record at 
this stage to hold otherwise, that they 
are honest students and that they had 
been made victims of the situation in 
which they have been made to sufer. 
There may be others who had the simi- 
lar fate. But in a Situation of his 
nature, as the Supreme Court has 2m- 
phasised in the case of Bihar Sct.ool 
Examination Board v. Subhash Char dra 
AIR 1970 SC 1269 at p. 1272 that -his 
is not a case of any particular individual 
being charged with the adoption of un- 
fair means but this is the case of con- 
duct of all examinees or at least a vast 
majority of. them at that particular 
centre. It is not the case of charging 
one individually with unfair means but 
to condemn the examination as inefiec- 
tive for the purpose for which it was 
held. Recently in a decision in the case 
of Madan Mohan v. University of Cal- 
cutta, AIR 1979 Cal 67 I had occasion 
to examine the previous examination 
where there was similar allegation and 
there I also upheld that if there were 
materials before the University to ecme 
to the conclusion that at the examina- 
tion situation was such that it was in- 
effective for the purpose for whick it 
was held, then the University -vas 
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justified in cancelling such an exmina-~ 
tion. The petitioners stressed that some 
of the members of the visiting team who 
had visited the different centres were 
also members of the body which had 
cancelled this examination. This, accord- 
ing to the petitioners, was violative of 
the principles of natural justice. I am 
unable to accept this position. In a 
situation of this nature, it is inevitable 
that some of these members of the 
visiting team might have occasion to 
decide the question of which they have 
personal knowledge themselves. The 
materials that they gathered from the 
reporting centres might not be absolute- 
ly separate from their own materials. The 


petitioners insisted that I should ex- 
amine the question papers and some 
answer papers including those of the 


petitioners to find out whether, in fact, 
there was any mass copying, as was 
done by the Supreme Court in the case 
referred to hereinbefore. There is no 
strait-jacket formula for testing 
whether in a particular situation the 
principles of matural justice have been 
violated, where there were materials 
for the University to act. In order -to 
alley all doubts I had directed Dr. Dutta 
to appear in person and satisfy me that 
the position was such that the examina- 
tions could not be held in an effective 
manner. On the whole, I am satisfied 
with that evidence and I think there 
were materials for the University to 
come to a decision which it did. I had 
to deal with the ‘holding of this ex- 
amination twice and I do hope that this 
will not be repeated. 1 


4 But in order to ensure that I 
direct that the next examination which 
is scheduled to commence from 12th 
March, 1979 should be held in such a 
manner that this. situation is not re- 
peated and the honest students are not 
victimised at the behest of some de- 
signing persons, students or others. For 
this purpose, I direct as follows:— . 


(1) that the University should name 
for each centre the particular number 
of invigilators and announce their 
names before. There should be one in 
charge of each centre. The invigilators 
and the gentlemen in charge should 
continue to be in the centre during the 
entirety of the period the examination 
is scheduled to be held on the particu- 
lar dates; 

(2) for ensuring entrance properly, the 
University should send to each centre 
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the names of the candidates who will 
be eligible to sit at those centres and 
the candidates will be required to sign 
before entrance against their names as 
appearing in the list of names sent by 
the University on production of the ap- 
propriate admit cards; 

(3) the students should be admitted on 
production of admit cards by the invi=« 
gilators at the gate and for this pur 
pose they should be assisted by the ap- 
propriate police authority and the Uni- 
versity is directed to write to the Com- 
missioner of Police to render police as- 
sistance for each centre and the invi- 
gilators should be able to search the 
body of such entrants as they deem fit 
proper and for this purpose on the re- 
quest of the invigilators if necessary, 
police should be authorised to search 
the body of each of the entrants, male 


and female — male entrants being 
searched by male police men and 
the female entrants being searched 
by female police women, There 
should be women invigilators 
also. And in any case of _any 


disturbances in the examination, on re- - 


port of the invigilators the police should 
be authorised to arrest the persons con- 
cerned creating disturbance, criminal 
trespass or nuisance, affray or use force 
or 
answer scripts of all the candidates 
should be preserved. at least for a 
period of three months after the ex- 
amination is over for any examination 
or scrutiny by any Court in any future 
application, occasion for. which, I hope, 
will not arise; 


(4) for each centre the University 
should also depute. an observer who 
should be a person outside that centre 
and who should also be asked to be 
present at least for a substantial part 
of the examination on each date to en- 
sure and to report to the University 
as to the happenings on each date of 
each centre, 

(5) these directions are given to en= 
sure orderly conduct of the examina- 
tions. Honest and bona fide examinees 
should not be allowed to be held 
ransom by designing persons. For them 
there is nothing derogatory in the pro- 
cedure suggested. For Air travels to 
prevent hijacking body searches have 
become normal for security reasons. 

5. With these directions the Rules 
and the two applications are disposed 
of. There will, however, be mo order 
as to costs, 
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criminal force on the spot, The 


in. 
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6 All concerned will act on- 


signed copy of the minutes.. 


Order accordingly. 
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Baneswar Pal, Appellant V: Smt, Nir- 
mala Jyoti, Respondent, 


S. A. No, 43 of 1973, D/- 17-7-1979, 


Calcutta Thika Tenancy Act (2 of 
1949), Section 2 (5) clause (b) — New 
tenancy for 14 years created in favour 
of a thika tenant by a registered lease 
deed — Under the terms lease to com- 
mence from a date anterior to its ex- 
ecution — Period of 12 years under 
clause (b} to be computed from date of 
execution of deed. 


Ordinarily a lease may commence 


either simultaneously with the execu-- 


tion of the deed of lease or at a future 
date. But in cases where a lease is ex- 


pressed to commence from a date ante- ` 


rior to the date of execution of the 
lease such anterior date would be 
material only for the purpose of com- 
putation of the period of the lease when 
it is one for a term of years but the 
interest of the lessee under the deed 
cannot be said to have begun from that 
anterior date. It will commence from 
the date of the execution of the deed 
of lease and not from the -anterior 
date from which the lease is expressed 
fo commence, (Para 6) 


In the present case a mew tenancy for 
I4 years was created in favour of a 
previously thika tenant by a registered 
deed of lease during the proceedings 
before the Thika Controller. The said 
registered deed of lease was executed 
on February 21, 1956 but according to 
the terms of the deed of lease the lessee 
was to hold the land for fourtecn years 
commencing from the month of 
November 1953 and ending with the 
month of October 1967. — 


Held that the tenancy did not come 
within the meaning of the 
in clause (b) of sub-section (5) of Sec- 
tion 2 of the Calcutta Thika Tenancy 
Act, for, here even though the tenancy 
was expressed to be one for a term of 
14 years the tenant in this case held 
the land under the registered lease not 
for a duration of more than 12 years 
but for a duration of less than 12 years. 
The interest created in favour of the 
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the . 


exception . 
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tenant should be deemed -to commence 
on Feb. 21, 1956 and not in Novem- 
ber, 1953 even though in the matter of 
computation of the period of 14 years 
regard could be had to the month of 
November 1953. The period from Febru- 
ary 21, 1956’to end of October 1967 
fell short of 12 years. In that view o# the 
matter it could mot be said that the 
tenant was not a thika tenant in view 
of the provisions of clause (b) of Sub- 
section (5) of Section 2 of the Calcutta 
Thika Tenancy Act. The suit for avic- 
tion was therefore, not maintainable. 

(Para 8) 
Cases Referred : Chronological Faras 
(1971) 3 All ER 703 : (1971) 3 WLR 566 

(CA) Roberts v. Church Commrs, for 

England, 7 

Saktinath Mukherjee, for Appellant; 
- Sudhir Kumar Dutt. for Respondent. 

JUDGMENT:—- This appeal is from 
the judgment and decree dated Jul: 20, 
1972 passed by the learned Subordinate 
Judge, Third Court at Howrah affirming 
those passed by the learned Munsif, 
Third Court at Howrah, 

2. The plaintiff-respondent brought a 
suit for eviction of the defendani-ap- 
pellant and for recovery of arrear rents 
and mesne profits from him on the 
following allegations: 


Nagen Pal, the father of the present 
appellant was a tenant in respect of 
the suit land under the plaintiff under 
a registered deed of lease for a äxed 
period of 14 years commencing ‘trom 
the month of November 1953 and 
terminating on the expiry of the month 
of October 1967. Under the terms of 
‘the aforesaid lease the lessee was to 
vacate the suit premises on the expiry 
of the aforesaid period without any 
notice. As the lessee did not so vacate 
the land the lessor by a lawyer’s letter 
asked the lessee to vacate on the ex- 
piry of the month of November 1967. 
This was not complied with The origi- 
mal lessee, said Nagendra Nath Pal, 
died leaving the present defendant as 
his sole heir. The plaintiff was accord- 
ingly constrained to file the present suit 
asking for the reliefs as aforesaid. 

3. In his written statement the de- 
fendant denies the material allegations 
contained in the plaint and his specific 
ease is that he is a thika tenant and 
the present suit before the learned 
Munsif is accordingly not maintairable, 
The tenancy in question was in =2xist- 
ence from long before the date of execu- 
tion of the registered deed of ‘ease, 
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The deed of lease is accordingly. illegal, 
invalid and inoperative and the tenant 
is not bound by its terms. ` 

4. The learned Munsif decreed the 
suit. The appeal preferred from the de- 
cision of the learned Munsif was dis- 
missed by the learned Subordinate 
Judge.. - . 

5. The only question urged on be- 
half of the appellant by Mr. Saktinath 
Mukherjee, the learned Advocate, is 
that in the present case on a proper 
construction of the registered deed of 
lease (Ext. 5) it will appear that the 
effective period of the lease in question 
was less than 12 years and that ac- 
cordingly the lessee in this case would 


not come within the meaning of the 
provisions of clause (b) of sub-sec- 
tion (5) of Section 2 of the Calcutta 


Thika Tenancy Act, 1949. In substance, 
Mr. Mukherjee’s contention is that the _ 
lessee in this case is a thika tenamt as 
defined by sub-section (5) of Sec. 2 of 
the said Act and that the present suit 
is, therefore, not maintainable. Sub- 
section (5) of Section 2 of the said 
Act is as follows: 

“(5) ‘Thika Tenant’ means any person 
who holds. whether under a written 
lease or otherwise, land under another 
person, and is or but for a special con- 
‘tract would be liable to pay rent, at a 
monthly or any other periodical rate, 
for that land to that another person 
and has erected or acquired by pur- 
chase or gift any structure on such 
land for a residential, manufacturing or 


-business purpose and includes the suces- 


sors in interest of such person, but does 
not include a person— 

(a) who holds such land under that 
another person in perpetuity; or 

(b) who holds such land under that 
another person under a registered lease, 
in which the duration of the lease is 
expressly stated to be for a period of 
not less than twelve years; or 

(c) who holds such land under that 
another person and uses or occupies 
such land-as a khattal.” 


6. It is the admittted case of the 
parties and it will also appear from 
the deed of lease (Ext. 5) that said 


Nagendra Nath Pal was previously a 
thika tenant under the plaintiff, that 
the said previous thika tenancy was _ 
determined by a notice. that there was 


a proceeding instituted before the 
Thika Controller for eviction of said 
Nagendra Nath Pal, that during the 


pendency of the said proceeding being 
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Misc. Case No. 269 of 1954 a new 
tenancy was created in favour of said 
Nagendra Nath Pal by the execution 
of the. deed of lease in question, that 
the subject-matter of the new lease 
covered not only the land which was 
held by said Nagendra Nath Pal under 


the original thika tenancy but some 
more lands and that the rate of rent. 
‘to be paid under the new lease was 


also higher than that of the original 
thika tenancy. The said registered deed 
.of lease was executed on February 21, 
1956 but according to the terms of the 
deed of lease the lessee was to hold 
the land for fourteen years commenc- 
ing from the month of November 1953 
and ending with the month of October 
1967. Ordinarily a lsase may commence 
_ either from the date of its execution or 
from a date later than the date of ex- 
ecution. In other words. a lease may 
commence either simultaneously with 
the execution of the deed of lease or at 
a future date. But im cases where a 
lease is expressed to commence from a 
date anterior to the date of execution 
of the lease such anterior date would 
be material only for the purpose of 
computation of the period of the lease 
when it is one for a term of years but 
the interest ofthe lessee under the deed 
cannot be said to have begun from 
that anterior date. It will commence 
from the date of the execution of the 
deed of lease and not from the anterior 
date from which the lease is expressed 
to commence. This is so according to 
the comments appearing in Mulla on 
The Transfer of Property Act, 1882, 6th 
Edn. pages 645-646. In the present case, 
as already stated, the deed of lease was 
executed on February 21, 1956 but ac- 
cording to the terms contained in the 
deed of lease the lease was to commence 
from November 1958. i.e, from a date 
anterior to the date of execution. Here, 
therefore, for the purposes of compu- 
tation of the period of fourteen years 
which was the term for which the 
lease was created one has to start from 
November 1953 and that being so the 
Tease was to terminate on the expiry of 







the month. of October 1967. But the 
duration for which the lease will be 
effective will be the period from 


February 21, 1958 to the end of October 
1967. This view finds support from the 
observations made at page 54 of Hill 
and Redman’s Law on Landlord and 
Tenant (15th Edn). There at page 54 the 
following comments appear: : 
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“The term may commence either 
immediately, or from a past or future 
date; and although it is expressed to 
commence from a past day yet the ac- 
tual interest of the lessee commences 
only on the execution of the lease and 
his Hability is limited accordingly; thus 
he is not liable for matters arising be- 
fore the date of execution under the 
covenant to repair or under a covenant 
not to erect buildings of less than a 
specified value.” . 


7. The principle laid down in Roberts 
v. Church Commissioner for England 
(1971) 3 All ER 703 (CA) also supports 
the view referred to above. In that 
case the question was whether the 


. tenancy was a long tenancy as defined 


in Section 3 (1) of the Leasehold Re- 
form Act, ‘1967. The said Sec- 
tion 3 (1) defines long tenancy as 
a tenancy granted for a term of years 
certain exceeding twenty-one years, 
whether or not the tenancy is 
(or may be) terminable before the end 
of that term by notice given by or to 
the tenant or by re-entry, forfeiture 
or otherwise. There the relevant facts 
were as follows: 


On May 15, 1950 B sicned a contract 
for grant to him of a lease of a cer- 
‘fain premises for a term of 10} years 
from March 25, 1950. In 1951 B enquir- 
ed whether he could have a longer 
lease and early in June 1952 it was 
agreed that the lease to be granted 
should extend to June 1971; The lease 
was dated October 29, 1952 and by it 
the premises were demised to B for a 
term of 21} years from March 1950. The 
applicant, B’s successor as tenant under 
the lease, claimed a declaration that 
she was entitled under the Lease- 
hold Reform Act, 1967 to acquire the 
freehold from the freeholders on the 
ground that the tenancy was for a term 
of years exceeding 21 years and there- 
fore a ‘long tenancy’ within the mean- 
ing of said Section 3 (1). On these facts 
it is held that in order to fulfil the 
definition of long tenancy in Sec. 3 (1) 
a tenant must at some point of time 
be, or have been in a position to say 
that, subject to options to determine 
the rights of re-entry etc. he was en- 
titled to remain tenant for the next 
21 years whether in law or equity: al- 
though the Act did provide that succes- 
sive periods of right as tenant might 
be added up to make 21 years in total, 
this was so only where the subsequent 


1978 


periods stemmed from a right of rene- 
wal or extension. It is) further held 
therein that the fact that the parties 
by the habendum had expressed the 
term for a period of 21} years from 
March 25, 1950 did not have the efect 
that the term granted was in fact for 
214 years, because the date of execu- 
tion and delivery of the lease way 
October 29, 1952 and the tenancy grant- 
ed by the lease could not take effect ay 
such before that date. - ; 

8. Bearing in mind the principle 
referred to above and the terms of the 
deed of lease (Ext. 5) I cannot but hold 
that in the present case the tenancy 
does not come within the meaning of 
the exception in cl: (b) of sub-sec (5) 
of Section 2 of the Calcutta Thika 
Tenancy Act. for, here even though the 
tenancy was expressed to be one for a 
term of 14 years the tenant in this case 
held the land under the registered lease 
inot for a duration of more than 12 
years but for a duration of less than 
12 years. The interest created in favour 
of the tenant should be deemed to 
commence on February 21, 1956 and 
not in November, 1953 even thougà in 
the matter of computation of the p2riod 
on the expiry of which the lease will 
terminate by efflux of time regard shall 
be had to the month of November 1953 
and the computation -of the period of 
14 years will have to be made žrom 
that date. According to the terms of 
the deed (Ext. 5) the lease expired on 
the expiry of the month of Ociober 
1967 but the tenant in this case can be 
said to have had his right with <ffect 
from February 21, 1956. The period 
from February 21, 1956 to end of Octo- 
ber 1967 falls short of 12 years. In that 
view of the matter it cannot be said 
that the tenant was not a thika tenant 
in view of the provisions of cl. (3) of 
sub-sec. (5) of S. 2 of the Calcutta 
Thika Tenancy Act. 


$. No other question was raised in 
this appeal. 

40. In the circumstance, the appeal 
ought to succeed and the judgment and 
decree impugned ought to be set zside, 


11l. The appeal is accordingly allow~ 
ed and the judgments and decrees im- 
pugned are set aside. There will, how- 
ever, be no order as to costs. 

i Appeal alicwed, 
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State of West Bengal, Petitioner v, 
Bimal Kumar Sinha Sahas Roy and an- 
other, Respondents. 
C. R. No. 3857 of 1972, D/- 19-1-1979. 
(A) Civil P. C. (1908). S. 115 — Con- 
current findings of fact by lower Courts 
based on wrong interpretation of law 
— High Court will interfere in. revision. 
The concurrent findings of fact by the 
lower Courts that the defendant had no 
sufficient ground for non-appearance can 
be interfered with by the High Court in 
revision if the findings are based on a 
wrong interpretation of law, (Para 6) 
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(B) Civil P. C. (1908), O. 27, R. 5 — 
Suit against State — State can avail of 
benefit under R. 5 even after appearance 
— State held hadi sufficient ground for 
not filing written statement to answer 
plaint. j 

In a suit against it the State can avail 
of the benefit of the provisions of ©. 27, 
R. 5 even after appearance. Where the ` 
State in a suit against it was unable to 
file the written statement within time 
because a number of other suits had 
been filed against it which it was difficult 
to cope up with and the Govt. pleader 
was under terrible pressure of work, it 
was held that the State had sufficient 
ground for not filing the written state- 
ment to answer the plaint. (Para 6) 

Amar Banerjee with Tapan Kr. Sen- 
gupta, for Petitioner; Madan Mohan 
Saha, for Respondents. 


ORDER:— The present Rule was issued 
against the order dated 11-8-72 passed by 
Sri S. N. Bhattacharya, the learned’ Addi- 
tional District Judge, Second Court, Mid- 
napore in Misc. Appeal No. 177 of 1971 
upholding the order of dismissal of a 
Miscellaneous Case passed under O: 9; 
R. 13, C.P.C. by the learned Munsif of 
Jhargram. 

2. The State of West Bengal, the de- 
fendant in Title Suit No. 303 of 1970 of 
the Court of Munsif of Jhargram filed 
an application for setting aside the ex 
parte decree in that suit on 23-3-1971 
under O. 9, R. 13 of the Civil P. C. The 
learned Munsif appears to have taken 
the suit for ex parte hearing after re- ` 
jecting an application for time for the 
purpose of putting in written statement 
to contest the suit. 
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` 3. The case of the State of West Ben- 


: gal was that a large number of suits were = 
being filed throughout ‘the District that 


year and due to that such a situation 


arose that it had been difficult for peti- ` 


tioner to cope with. It was the further 


ease of ‘the State that it had to collect. 


facts and other materials from its vari- 
ous sister departments and that the 
Government pleader was under a terrible 
pressure of work and for all these facts 
and circumstances the written statement 
could not be made ready when the suit 
was taken up for hearing ex parte, 


4. The learned Munsif on evidence 
found that the petitioner defendant had 
no sufficient ground for non-appearanee, 
when the suit was taken up for hearing 
_ x parte. The aforesaid order, as stated 
earlier was affirmed in appeal by the 
learned Additional District Judge, 


5. The learned Advocate for the pefi- 
tioner contends that the learned Courts 
below erred in interpreting O. 27, R. 5 
of the Civil P. C. inasmuch as in ignoring 
the latter part of the rule which lays 
down that the time for issue of instruc- 
tions to the Government pleader to ap- 
pear and answer on behalf of the Gov- 
ernment should also be taken into ac- 
count for fixing the day for the Govern- 
ment to answer to the plaint. Next it is 
contended that the ex parte order stands 
condemned from the very fact that the 
document on the basis of which the ex 
parte decree was obtained appeared to 
be suspicious in nature. The learned 
Munsif points out in the ex parte order 
that from the certified copy of the ‘B’ 
option form (Ext. 8) the entries in 
column No. 7 Ka and 7 Kha which were 
meant for plot numbers and the corres- 
ponding areas, which an intermediary 
intended to retain under S. 6 (1) (c) were 
overwritten without any initial by the 
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Officer authorised to issue certified copies. 


It is argued that interpolations in the 


‘circumstances. could be presumed. 


6 The. ‘Jearned advocate for the op- 
posite party” argues that the present ap- 
plication for Revision is not maintain- 
able as there was a-concurrent finding 
on facts by both the Courts, But this 
Court can surely make interference if 
such concurrent findings are based on 
wrong interpretation of law. Under O. 27, 
Rule 5 of the Civil P. C., the Court was 
to allow a ‘reasonable time’ for necessary 
communication with the Government 
through the proper channel and for the 
issue of instructions to the Government 
pleader to appear and answer on behalf 


of the Government, and could 
extend the time at its discre- 
tion, The learned Court below 
fell in error in holding that the 


State cannot avail of such benefit after — 


appearance. But, I would hold that the 
present application for Revision is main- 
tainable and there was sufficient ground 
for not filing the written statement to 
answer the plaint. It may be mentioned 
that the words “the time so extended 
shall not exceed two months in the ag- 
gregate” were inserted by Amendment 
Act of 1976. So, this portion will not be 
applicable to the present case as the im- 
pugned order was passed on 23-3-1971. 

7. In the result, this application will 
succeed but the Rule will be made abso- 
lute on deposit of Rs, 100 by the. peti- 
tioner in the Court below within _ four 
weeks from the date of receipt of the 
record by the said Court, in default the 
Rule shall stand discharged, 


8. There would be no order as fo costs, 


Application allowed. 
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